r . fing dp 
a> ae eae bas anal titot ob oF (OP he rtrat a te eS eee F's haa alte 4 
7 - s » 


y 
Ud ol os ha i halle IL Ph ea lee a 
4 7 ‘ M ote eae ‘ 
Pigrt = : , a. , ee ant aes oy ms 


. 
we 
iy are Ae | 


/ Og My 
. 


an - 


~. 4 


ab, le woe A: +e tee vy t “92 7% ee Ske eel 


rs 


f 


Sy uit ee (Magyiint 


ae . ent Si Aes le 
THE IRISH 


LAND LAW AND LAND PURCHASE ACTS, 


1S6Os tomiood: 


3b 09 


oT) J 
f P af Sion 
i ¢ Ctrl 


Che Jrish 
Hand Haw and Hand Puvehase Acts, 


1860 to 1901 


(INcLuDING THE ConGESTED Districts Boarp Acts), 


THE RULES AND FORMS ISSUED THEREUNDER. 
NOTES OF CASES DECIDED UNDER EACH SECTION AND RULE, 


AND 


AN APPENDIX OF STATUTES, 


INCORPORATED OR REFERRED TO IN THE NOTES, 


BY 


RICHARD R. CHERRY, K.C., 


ASSISTED BY 


JOHN WAKELY, K.C., ann T. H. MAXWELL, Barrister-at-Law. 


G@hird Edition. 


Dabs en: 
JOHN FALCONER, 53 UPPER SACKVILLE-STREET. 


OFFICE OF THE ‘‘IRISH LAW TIMES AND SOLICITORS’ JOURNAL.” 


£903 . 


DUBLIN: PRINTED BY JOHN FALCONER, 53 UPPER SACKVILLE-STREET, 


PREFACE TO THE THIRD EDITION. 


In the ten years which have elapsed since the publication of the 
second edition of this work many alterations have been made in 
the law of land tenure in Ireland, both by legislation and by 
judicial decision. Seven new Acts of Parliament have been passed 
dealing with the subject, the most important of which—viz., the 
Land Law (Ireland) Act, 1896—I had the honour of editing, in 
conjunction with the present Mr. Justice Barton, as a separate 
volume, in the year 1897. Two Statutes dealing exclusively with 
Land Purchase, since passed, and several Congested Districts 
Board Acts, as well as the Act of 1896, are included in the present 
volume with the earlier Acts, thus making a complete code of 
the Irish Land Laws down to the present date. 

It is not alone by legislation that the law has been altered. The 
decisions of the Courts, though professing not to do so, are found 
insensibly to modify the principles of law in all its branches, and 
the law of landlord and tenant in Ireland is no exception to this 
rule. Reports of many more land cases now appear than was formerly 
the case. The valuable series of reports appearing in the New 
Irish Jurist and Mr. Greer’s Monthly Law Reports, in addition 
to the Irish Law Times and the authorised Reports, furnish a 
continual supply. 

I have followed the same rule in the present edition as on former 
occasions in noting these cases—namely, to refer to all cases decided 
by the Superior Courts and Land Commission, but only to those 
of the County Courts and Sub-Commissions which decide new 
points, upon which there is no authority in the judgments of Courts 


of higher position. The number of cases is now so great that 


Vi Preface to Third Edition. 


the practitioner is apt to be confused rather than assisted by a 
multitude of references ; it is to the leading cases decided by Courts 
of the highest authority that he needs to be referred. 

Altogether it will be found that about eight hundred cases, 
decided since the publication of the last edition, are referred to 
throughout the volume, making the total number of cases cited 
considerably over two thousand. All cases reported before October 
1st, 1902, are referred to, either in the text or in the Addenda. 

Changes have taken place, not only in the law, but in the practice 
and procedure of the Courts. The much-discussed “ Fortieth 
Section” has led to the publication of an elaborate series of Rules 
in the Land Judge’s Court. The ejectment Sections of the Act 
of 1896 rendered new Rules necessary, both in the High Court 
and County Courts, and the Land Commissioners have also found 
it necessary to issue completely new sets of Rules and Forms, both 
in their Rent-fixing and Land Purchase Departments. A new 
edition of the book, it will therefore be seen, would, in any event, 
have been required, even if the former editions had not been for 
some years out of print, and all the new Rules and Forms are, of 
course, included in the present volume. 

In order to reduce to some extent the bulk of the volume, 
now becoming rather unwieldy for convenient use in Court, I 
have in the present edition omitted all Sections of the Acts which 
have been totally repealed. Though it is sometimes convenient to 
have these for reference, it is not often necessary to refer to them, 
and the disadvantages of printing them rather outweigh the 
advantages, as most of them are completely obsolete. Where a 
Section has only been partially repealed, on the other hand, the 
repealed portion will, in all cases, be found printed in italics, as it 
is frequently necessary, in order to rightly construe the unrepealed 


portion, to read the whole as originally enacted. 


Preface to Third Edition. Vii 

The only other alteration in the arrangement of the work which 
calls for reference is the addition of a complete Table of Forms to 
the other Tables at the beginning of the volume. This has been 
carefully arranged, according to the Court and Department in 
which the various Forms are authorised for use, so as to enable 
any particular one to be found with the least possible trouble when 
required. 

In preparing the present edition (which I found to be a much 
more serious task than I thought it would be when I commenced 
it), I have especially to acknowledge the assistance I received from 
Mr. Maxwett in the arrangement and annotation of the Rules, 
correction of proofs, and preparation of the Index. The latter 
will be found to be much larger and, I think, more accurate and 


complete than it was in former editions. 


RICHARD R. CHERRY. 


92 Sr. STEPHEN’S-GREEN, DUBLIN, 
October, 1902. 


‘ita re edn eS a 


A 
e., ia 
‘ Bal aderadeer scent Ped ssl 
“ ~~ = aie — 
ne ye or 
a 
’ ~ ; 
re BY 2 ” 
’ 
. a 
to i, oreo e . 
r oa 
oo Sl a a 
‘4 -? 
' =f 
= = 


tla c1¥ tee Es) Red rath Noe 
Le oT BS TE ee ar we 
Stoo ol Oe BOR ad cee 


a - Pe POS, , = ah ~_ 
bh Sod UR EYE a ee Lee 
yi ' — 7 
Se Aa 
Sey Oa 
os (BT ‘ 
ahd 6 : 
7 ) 
iP nai Shah WB) Hey 


A aye to Shieh 
iif at % & Siege & it 
} ae ee to ey 
— , At a a 7%) £ hk 
; ve @ “Vy mS Bh oa. ae 


. 


ae RY tA aro Me 


TABLE OF CONTENTS. 


OT. 


Table of Forms 
Comparative Table of British os Trish eee 
” », Of Statute and Irish Plantation Land ene 
Table of Cases ; 
Addenda - : 2 


PART L—STATUTES. 


Landlord and Tenant Act, 1860 (23 & 24 Vic., c. 154) . 
a 1870 (33 & 34 Vic., c. 46) 
Rentiord and Tenant Amendment Act, 1871 (34 & 35 Vic., ¢. 92) 
” x » 1872 (35 & 36 Vic., c. 32) 
Notice to Quit Act, 1876 (39 & 40 Vic., c. 63) 
Land Law Act, 1881 (44 & 45 Vic., c. 49) . 
Purchase of Land Act, 1885 (48 & 49 Vic., c. 73) 
Land Law Act, 1887 (50 & 51 Vice.,, c. 33) 
Be % 1888 (51 & 52 Vic., c. 13) 
Timber Act, 1888 (51 & 52 Vic., c. 37) : 
Purchase of Land Amendment Act, 1888 (51 & 52 Vic., C ne 
9 ef 1889 (52 & 53 Vic., c. 13) . 
Land Law Act, 1888, Amendment Act, 1889 (52 & 53 Vic., c. 59). 
Turbary Act, 1891 (54 & 55 Vic., c. 45) : 
Purchase of Land Act, 1891 (54 & 55 Vic., c. 48) . 
Redemption of Rent Act, 1891 (54 & 55 Vic., ¢. 57) 
Congested Districts Board Act, 1893 (56 & 57 Vic., ¢ 35) 
8 Ms 1894 (57 & 58 Vic., ce. 50) 
Land Law Act, 1896 (59 & 60 Vie., c. 47) 5 
Congested Districts Board Act, 1899 (62 & 63 Vic., c. 18) . 
Purchase of Land Act, 1901 (1 Ed. VIL, ec. 3) 
é r * (No. 2) 1901 (1 Ed. VII, c. 30) . 
Congested Districts Board Act, 1901 (1 Ed. VIL., c. 34) 


x Table of Contents. 


PART II.—RULES AND FORMS. 
Supreme Court—Kina’s Bencu Drviston. 
Rules of 1891 (Order XLVII.) 
re June, 1892 (under Purchase of oe Act, 1891) 
Forms under Rules of 1891 & 1892 
Rules of March, 1897 (under Land Act, 1896, sect. 12) 
Forms of Writs and Judgments (under Land Act, 1896, sect. 12) 


Supreme Court—Lanp Commission AND LAND JUDGE. : 
Regulations of Sept., 1896 (under Land Act, 1896, sect. 23 (4) 
Forms for Apportionment and Redemption of Superior Interests 
Rules of Oct. 26th, 1896 (under Land Act, 1896, sect. 23) 
A Jan. 23rd, 1897 (under Land Act, 1896, sect. 40) . 
5 July 2nd, 1898 (under Land Act, 1896, sect. 40) 
Rules as to Persons of Unsound Mind (under Land Act, 1896, sect. 40) 
Forms in Preliminary Proceedings (under Land Act, 1896, sect. 40) . 
SUPREME Court—CuANcERY Diviston—LAND JUDGES. 
Rules of 10th Jan., 1892, as to Sales under Land Purchase Acts 
Forms of Notice to tenants and adjoining Owners 
County Courts— 
Rules under Landlord and Tenant Act, 1870 (29th Oct., 1870) 


- (lst June, 1872) 
Forms oO Claims oe Conrenaation &e. : 


», for use by Limited Owners (under Land Act, 1870) 
Rules of 1890 (under Landlord and Tenant Act, 1860, and Land Act, 
1887) (Orders VI. and XXIII.) 


; March, 1897 (under Land Act, 1896, sect. 12) (Order XXIII. A.) 682 


Fe 1890, as amended by Order of 21st Feb., 1891 (Order XXIV.) 
= March, 1897 (under Land Act, 1887, sect. 7) (Order 
+ XXIV. 7A) 

», 1890, as to Court Valuers (Order XXv. ) 

45 1890, as to precepts to Restrain Waste (Order XXVI.) 
Forms in Ejectments and Actions for Rent, &c. (Nos. 2-10, 19-23, 

46-54, 119-120) . 

Schedule of Fees in Ejectments, &c. 


7 ‘s in Claims for Compensation (under ‘Tend ane 1870) 
Lanp Commisston— 
Rules under Land Law Acts, 1881 to 1896, issued 2nd Jan., 1897 
s 5 A FA 5 9th Nov., 1898 
” s5 13th Mar., 1899 
» Fr) ss F (as to particulars of im- 
provements and Contributions), issued 13th Mar., 1899 . 
Rules under Land Law Acts, 1881 to 1896 (under Local Government 
Act, 1898), issued 20th July, 1899 


Rules under Land Law Acts, 1881 to 1896 (as to Solicitors’ Fees nl 
Costs) 


” ” ” 


679 


684 


687 
688 
688 


690 
aul 
716 


719 
761 
762 


Table of Contents. 


Lanp Commiss1on—con. 
Rules under Land Law Acts, 1881 to 1896 (as to Costs of Appeals in 


Fair Rent Cases) . 5 . : 

~ Rules under Land Law Acts, 1881 to 1396, Schedule of Fees . 
Forms under Land Law Acts, 1881 to 1896 . - 

Rules under Land Purchase Acts, issued 16th March, 1897 

Ss 5 As 7 29th April, 1899 

” * ys 3 19th March, 1900 

s. z e i 17th May, 1901. 
Forms under Land Purchase Acts : F - 


Directions as to Final Schedules of Incumbrances (under Land Pur- 
chase Acts) 

Schedule of Fees under Land Pp ecae Acts 

Rules under Land Purchase Acts, 1889 and 1901, eed 20th J an., 1902 

Form of Agreement for Sale under Land Purchase Act, 1901 . 

Rules under Turbary Act, 1891 

Forms under Turbary Act, 1891 

Rules under Congested Districts Board Act, 1899 

Forms under Congested Districts Board Act, 1899 


PART III.—APPENDIX OF STATUTES. 

7 Wm. JII., cap. 8 (Ir.), sec. 1 

9 Anne, cap. 8 (Ir.), ss. 1, 2, & 7 

15 Geo. II., cap. 8 (Ir.), ss. 1, 2, 5, & 6 

25 Geo. II., cap. 13 (Ir.), sec. 5 

5 Geo. III., cap. 17 (Ir.), ss. 1, 2, & 3 

15 & 16 Geo. IIL., cap. 26 (Ir.), s. 3. 

19 & 20 Geo. III., cap. 30 (Ir.), ss. 1 & 2 

23 & 24 Geo. III., cap. 39 (Ir.), ss. 1, 2, 7, 8, 9, 21, & 22 

9 & 10 Vie., cap. 111, ss. 10, 11, 12, 18, 14, 15, & 20 

11 & 12 Vic., cap. 47, ss. 1, 2, 3, 6, & 7 - 

12 & 13 Vic., cap. 105, ss. 10, 16, 20, & 21 Peels Leasehold Con- 
version Act, 1849) 

14 & 15 Vic., cap. 20 

21 & 22 Vic., cap. 72, ss. 37, 61, "62, 64, 65, 66, 67, 68, 69, 70, 72, 73, 
76, 79, 80, 81, & 82 (Landed Estates Court Act, 1858) : 

34 & 35 Vic., cap. 79 (Lodgers’ Goods Protection Act) 

44 & 45 Vic., cap. 41, ss. 19, 21, & 22 (Conveyancing Act, 1881) 

45 & 46 Vic., cap. 38, ss. 2, 3, 5, 21, 22, 31, 38, 39, 58, 59, 60, 61, 62, 
& 65 (Settled Land Act, 1882) : 

53 & 54 Vic., cap. 69, ss. 6, 16, & 17 (Settled eae Act, 1890) 

54 & 55 Vic., cap. 66, ss. 22 to 28, and 83 to 89 (Local Registration of 
Title Act, 1891) : . 

55 & 56 Vic., cap. 61, s. 4 (Public Works ee ae 1899). 

Index 


TABLE OF FORMS 


AUTHORISED FOR USE 


IN 


HIGH COURT OF JUSTICE, COUNTY COURTS, 


AND 


LAND COMMISSION. 


Hicu Court or Justice. Krnq’s Bencn Diviston. 
In actions to recover possession of land for non-payment of rent. 


writ of summons, specially endorsed, agricultural holding, no sub-tenants, 619. 
os re 5 - 55 where rights of sub- 
tenants are ad- 
mitted or denied, 
620. 
rs a 5 x where plaintiff is 
ignorant of sub- 
tenant’s rights, 
621. 
affidavit verifying special endorsement of writ, 619. 
judgment, where no sub-tenants are entitled to retain possession, 621. 
Re where a sub-tenant is entitled to retain possession, 621. 
notice after judgment for possession under Land Act, 1887, Sec. 7, 447. 
summary of notice under Land Act, 1887, Sec. 7, 613-4. 
writ of possession, general form, 613. 
rn - on expiration of period for redemption under Land Act, 
1887, Sec. 7, 614. 
* *; after removal of stay of execution under Land Act, 1887, 
Sec. 30, 614. 
attornment by under-tenants or occupiers, 155. 
acknowledgment by occupiers of land recovered in ejectment, 155. 


In proceedings under Land Purchase Act, 1891, Sec. 25. 


order to sheriff to put Land Commission into possession of holding under 
Rules of June, 1892, 615, 


Table of Forms. Xiit 


Cuancrry Diviston. Lanp Jupcss. 
In proceedings under Land Purchase Acts. 


notice to owners and occupiers of adjoining lands, 656. 
», to tenants of owner on the lands to be sold, 656. 
final notice to claimants and incumbrancers, 632. 
statement of facts for apportionment of impropriate tithe rentcharge, 632-3. 
a 5 ¥ quit or Crown rent, 633-4. 
A a “p rent, fees, duties, or services, 635. 
oe ¥ Pe rentcharge or annuity, 636. 
request to appoint arbitrator, on redemption of superior interest, 637. 
submission to arbitration and appointment of arbitrator and umpire on re- 
demption of superior interest, 638. 
award of arbitrators as to redemption price of superior interest, 638. 
award of umpire where arbitrators are unable to agree, 639. 


In proceedings under Land Act, 1896, Sec. 40. 
notice of cases appearing in list, 652. 
request to Land Commission to inspect and report, 652. 
notice of intended sales and consideration of report, 653. 


County Courts. 


In ejectments for non-payment of rent. 


civil bill ejectment process, holding not within Land Acts, 690. 
holding within Land Act, 1896, Sec. 12. 
no part sub-let, 691. 
entire sub-let, 692-3. 
“55 ” 8 op part sub-let, 694-5. 

decree for possession, holding not within Land Acts, 697. 
holding within Land Act, 1896, Sec. 12. 
no part sub-let, 698. 
entire sub-let, 700. 

” ” ” ” 5 part sub-let, 701-2. 
zertificate by Clerk of the Peace of service of notice under Land Act, 1887, 

Sec. 7, 699. 
of non-lodgment of two years’ rent under 
Land Act, 1896, Sec. 12, 702. 
‘ i - of lodgment of rent and costs, 705. 

decree for balance of rent and costs under L. & T. Act, 1860, Sec. 61, 704. 
application for writ of restitution, 707. 
writ of restitution, 708. 
notice after decree under Land Act, 1887, Sec. 7,447. 
summary of notice under Land Act, 1887, Sec. 7, 710, 
application to fix fair rent on hearing of ejectment, 710. 


”? ” 
” ” ” ” 


»” ” ” ” 


” 0 
” ’ ” so 9 


” a 


” ” 2? 


XIV Table oj Forms. 


County Courts—con. 


In ejectments for overholding, &c. 
civil bill ejectment for overholding, 695. 
decree in ejectment for overholding, 703. 
civil bill ejectment against permissive occupant, 690. 
decree in ejectment against permissive occupant, 704. 
civil bill for recovery of lands held under acknowledgment, 697. 
a ejectment for deserted premises, 695-6. 
decree in ejectment for deserted premises, 703. 
magistrate’s certificate of desertion under L. & T. Act, 1860, Secs. s8-9, 705: 
attornment by under-tenants or occupiers, 155, 706. 
acknowledgment by under-tenants or occupiers, 155, 706. 


In actions for rent and proceedings to restrain waste. 
civil bill for arrears of rent, 696. 
PA use and occupation, 696. 
precept to restrain waste under L. & T. Act, 1860, Sec. 35, 154. 
notice for annulling or varying a precept under L. & T. Act, 1860, Sec. 35, 
709. 
* 5 ee order of petty sessions, on precept, 709. 
i os 5 _ claiming compensation for 'oss and damage, 
709. 


In proceedings under Land Act, 1870. 
notice of claim for compensation for disturbance and improvements, 671. 
a ' fn for improvements only, 671. 
ie =F a by Ulster tenant not claiming under 
custom, 672. . 
& - 4p by Ulster tenant claiming under custom 
672. 
submission to arbitration of claim for compensation, 674-5. 
landlord’s notice of dispute of whole claim, 672. 
3 9 .; part of claim, 672. 
decree for compensation, in ordinary case, 673. 
1 - under Ulster custom, 674. 
dismiss of claim, in ordinary case, 673. 
‘ 5. under Ulster custom, 674. 
application by limited owner for charging order in respect of compensation 
paid, 675-6. 
i affidavit verifying such application, 676. 
fs notice to be served on remaincerman, 676. 
* charging order on settled land for compensation paid, 677. 
application to court to confirm lease, by limited owner, 677. 
” ” rT by tenant, 678. 


Table oj Forms. XV 


In proceedings under Land Acts, 1881 to 1896. 


(II. 


application to fix fair rent on hearing of ejectment, 710. 


notice to transfer fair rent proceedings from Civil Bill Court to Land Com- 
mission, 803. 


notice to show cause against such transfer, 804. 

notice of appeal from order fixing fair rent to Land Commission, 804. 

schedule for record on fixing fair rent under Land Act, 1896, Sec. 1, 599 601. 
3 . s, under Land Commission rules, 787-9. 


Lanp Commission (under Land Law Acts). 
Sale of Tenancies. 


notice of intention to sell tenancy, by tenant, 773. 


” 3 » & by execution creditor, 778. 
» Pa A * by personal representative, 779. 
” » . » by assignees in bankruptcy, 779. 
” ” 5 », under order of any Court, 779. 
notice of application to ascertain true value, on sale by tenant, 773. 
» 9 aH - » onsale by execution creditor, 778. 
5S = 5 Sp » on sale by landford as execution 
creditor, 778. 
Ay name of purchaser of tenancy, 774. 


re application to declare sale of tenancy void, 774. 
> refusal by landlord to accept purchaser, 775. 


# application to declare landlord’s grounds of refusal te eecept pur 
: chaser not reasonable, 775. 

an objection to purchaser (English managed estate), 775. 

5 dispute that improvements were made by landlord, 776 

3 consent by landlord to sell improvements with tenancy, 776. 

# application to apportion purchase-money of tenaney and of land- 

lord’s improvements, 776. 
ne claim by landlord against outgoing tenant for arrears of rent, 777. 


- admission or denial by tenant of landlord’s claim, 777. 
< intention to purchase by landlord to secure sums due for arrears 
of rent, 779. 
notice by tenant disputing sums claimed by landlord, 780. 
" landlord to be adjudged purchaser for sums due, 780. 
3 43 to ascertain variation in specified value, 79]. 
3 tenant to ascertain variation in specified value, 791. 


Devolution of Tenancies on Death. 
notice by personal representative, nominating person to succeed, 780. 
~ legatee or personal representative, of bequest of tenancy, 781. 
r landlord, refusing to accept legatee or next-of-kin, 781. 
+ 5 + a (English managed 
estate), 781. 
aa 5, requiring personal representative to sell, 781. 
8 , to sell, owing to default by personal representative in 


nominating successor, 782. 


Xvi 


Table of Forms. 


Lanp Commission—con. 


(III.) Fixing Fair Rent. 


(IV. 


notice of application to fix fair rent— 

by yearly tenant, 783. 

by lessee, 782. 

by lessee or grantee, under Redemption of 
Rent Act, 893-4. 

by landlord, 783. 

second statutory term, by tenant, 783. 

second statutory term, by landlord, 784. 

by joint tenant, or tenant in common, 
785-6. 

by middleman about to surrender, 787. 

by landlord and tenant jointly, with consent 
that application be referred to court 
valuers, 806-7. 

to be ascertained by valuers (first statutory 
term), 794. 

to be ascertained by valuers (second statu- 
tory term), 794—5. 

55 3 =F where valuers have made report, 806. 
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summons for witnesses, 802. 
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receivable orders, 803. 
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judicial lease, 808. 
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bo surrender of portion of holding, 800. 
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notice of application for apportionment of rent under Land Act, 1896, 


Sec. 13, 805. 


Lanp Commission (under Land Purchase Acts). 


originating statement, 871-3. 
notice of the filing of an originating statement, 874. 
general notice to claimants, 874. 
notice and requisition to Quit Rent Office, 875. 

Fr % to Board of Public Works, 875. 
requisition as to tithe rentcharge, 876. 
certificate for registering a lis pendens, 877. 
general certificate of appearances, 877. 
certificate of the entry of an appearance, 878. 
agreement for sale between vendor and tenant, 878-880. 
agreement for sale under Land Purchase Act, 1889, 912. 
notice to lodge deeds, &c., 880. 
affidavit verifying abstract of title, 880. 
draft requisition for searches in the Registry of Deeds, 881. 
direction for survey by Ordnance Survey Department, 881. 
affidavit verifying occupancy, 881. 


application for the apportionment of tithe rentcharge payable to the Land 


Commission, 882. 


application for the apportionment of fixed annual instalments in lieu of the 


tithe rentcharge, 882. 


statement of facts for the apportionment of an impropriate tithe rentcharge. 882. 
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summons for the attendance of witnesses and for the production of documents, 
890-891. 
writ of sequestration, 891. 
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891. 
application by a tenant for an advance to enable him to purchase his holding 
from the Land Judges, 892. 
undertaking by a tenant to purchase his holding from the Land Commission, 
and application for advance, 892-3. 
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for resale, 893. 
originating notice under the Redemption of Rent (Ireland) Act, 1891, 893-4. 
consent to redemption under the Redemption of Rent (Ireland) Act, 1891, 894. 
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notice of conditional order for redemption under the Redemption of Rent 
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order to sheriff to put purchaser into possession, 897. 
final schedule of incumbrances, 904. 
5, notice to claimants and incumbrancers, 904. 
Under Turbary Act, 1891. 
offer to sell bog to Land Commission, 915. 
application to Land Commission to make regulations as to rights of turbary, 916. 
Under Congested Districts Board Acts. . 
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COMPARATIVE TABLE OF BRITISH AND IRISH 


CURRENCY.* 
Trish British lhish British 
hse. a Els wd £. sade if is. wid 
OnGual Ono ro 0 018 53 
Qe D 0 0 18 2 0 0 1 16 11 
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0.0, 4 0 0 33 Aas Cio) 3 13 104 
0 0 5 O 0 44 5 0 0 412 33 
0 0 6 OO. oF 6 0 0 510 91 
OO, 7 0 0 64 7. O...0 6 9 28 
G O 8 8 BA Aye & 0 0 (ho a5 ame 
of OG 9 0 0 8} 9° 0. 6 o eget 
0 010 0 0 9t 1G O10 9 4 7 | 
Or OL 0 0 104 Lt 0. 6 10. a 
0 1 0 ® O1k 12 0 0 hot 6 
ora” 0 0 1 104 13 0 0 12 0 0 
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oO 4 0 (Cae eee LS 0.0 13 16 ll 
Gs 0 Oo 4 % ie 0 6 1415 44 
0 6 O O 5 64 17 0 0 15 13 104 
O70 O & df 18 0 0 16. 12. 33 
0 8 0 oO 7 4 19 0 0 17 10 94 
0 9 O Os 3 20 O 0 ts’ 9 28 
010 0 GD 2s 30 0 0 27 13 IL 
@1r oO G1G 1 40 0 0 3618 54 
012 0 Oll 1 50 0 0 46°31 
013 0 012 0 100 0 0 92 6 #13 
014 0 QF UL 200 0 0 184 12 38 
O18 0 0 13 101 300 0 0 276 18 5h 
O16 0 014 9g 400 0 0 369 4 7 
017 0 O 15.8% 500 0 O 461 10 91 
018 O G16 TH 1,000 0 0 923 1 64 
019 O G17 6§ 


* Rents reserved in Irish leases made prior to the 5th January, 1826, are gene- 
rally construed as meaning Irish currency, unless there are some circumstances to 
show that the parties contracted in British currency. See judgment of WouLrs, 
C.B., Neville v. Ponsonby, 1 I. L. R., at p. 217. And this is so, even though the 
amount is specified as “current and lawful money of Great Britain:” Ha parte 
Keatinge, I. R. 2 Eq. 26. 

By the 6 Geo. IV., c. 79, the currency of Ireland was assimilated to that of Great 
Britain, and it was provided that as from the 5th January, 1826, when the Act 
came into force, all money transactions were to be in British currency (Sec. 1), 
and that contracts and debts in Irish currency made prior to that date were to 
be carried into effect and satisfied by payment in British currency of 12-13ths of 
the nominal amount according to Irish currency (Sec. 2). 


COMPARATIVE TABLE OF STATUTE AND IRISH 
PLANTATION LAND MEASURE.* 


SraturEeE MEASURE REDUCED 'rO Irtsh MEASURE REDUCED tO 
Iris. STATUTE. 

1 Acre Statute = 617347 Irish 1 Acre Irish=1°619835 Statute 

Statute Trish Irish Statute 
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80 0 O 49 1 22 80 0 O 129 2 138°9 
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* By 5 Geo. IV., c. 74, Sec. 2, it is provided that the acre of land shall contain 
4,840 square yards. This is the “statute acre,” and if the word “acre” is used in 
any document, after lst May, 1825, it is interpreted as meaning the statute acre. 
Extrinsic evidence is not admissible to show that it was intended to mean the Irish. 
plantation acre : O’Donnell v. O'Donnell, 13 L. R. Ir, 226. 
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ADDENDA. 


N -B.—Readers are requested to cut out the notes of cases given below and to insert 
the slips in their proper places inthe book. By doing so, the references to reported cases 
will be made complete to the end of September, 1902. For convenience of removal 
the notes are printed on one side of the page only. 


Page 8, line 5—After “ Hurly v. Hanrahan, I. R. 1 C. L. 700,” add, “See also 
Nicholson v. Smyth, 2 N. 1. J. R. 78 (K. B. D.), where it was held 
that a tenancy was not created by payment of rent after the expiration 
of a lease, the rent having been received pending an appeal in the 
Land Commission Court and ‘ without prejudice to the appeal.’ ” 


Page 12, line 12—Add, “In Butterly v. M‘Kechnie, 2 N. I. J. R. 222, it was 
held by the K. B. D. that, where one of two joint tenants entered into 
an agreement to grant a lease, and the other subsequently confirmed 
the letting by endorsement in the fold of the agreement, the subsequent 
confirmation dispensed with the necessity of proving a written authority 
to the first joint tenant to act as agent for the other, so as to satisfy 
the provisions of this section.” 


Page 14, four lines from bottom—After “In re O’Connor & Small’s Contract, 
33 I. L. T. R. 43,” add, “ This case has, however, been overruled by the 
Court of Appeal in Duckett v. Keene (361.L.T.R. 111, 2N.1.Jd. R. 
226), where it was held, upon the construction of similar words in a 
lease, that the terms of lives and years were concurrent and not 


reversionary.” 


Page 30, line 7—Atter “ Billing v. Welch, I. R. 6 C. L. 88,” add, ‘This case has 
now been overruled by the Court of Appeal in M‘Naul’s Estate [1902] 
Tene U1 As SGN bale a4 554 Greer 150, where the whole question 

as to the effect of covenants against alienation in fee-farm grants under 

the Renewable Leasehold Conversion Act was considered ; and it was 

decided that a limited covenant restricting alienation, by making 

additional rent payable thereon, copied from the renewable lease, was 

rightly retained in the fee-farm grant made in pursuance of the Act, 

and that regard should be had to it in fixing the redemption price of 

the fee-farm rent, on a sale to an occupying tenant under the Land 


Purchase Acts.” 
Page 51, after line 2—Add, “ In Buck v. Sullivan (2 N.1. I. R. 164, 4 Greer 245) 


it was held that this section was retrospective, and applied to leases 
made before 1861 so far as regards rent which acerued due after the 


passing of the Act.” 

Page 51, 13 lines from bottom—After “Grogan v. Regan, 35 I. L. T. R. 73, 
1 N. L. J. R. 158,” add, “ Now also reported in the authorised reports 
[1902], 2 I. R. 196.” 


Page 79, line 6—After “ Dennis v. Sweeny, 
to the same effect Dunally v. Ryan, 
(Barton, J.) ae 

Add, “ Income Tax can, however, only be deducted by a tenant 

et of the rent payable to the landlord for the time being, not 

from rent which subsequently accrues due: 5&6 Vic., c. 35, s. 60 (9) ; 

16 & 17 Vic., c. 34, ss. 5 & 40. Bloomfield Land and Building Co. v. 

Lytle, 2 N. T. J. R. 243. (Wricut, J.) 2 


34 I. L. T. R. 200,” add, “See also 
2 N. I. Jd. RB. 163, 4 Greer 230. 


Page 81, line 5-— 
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92, after Sec. 50—Add, “Where a tenancy determines by disclaimer on 
bankruptcy, this Section provides for payment to the landlord of an 
apportioned part of the rent from the last gale day to the date of 
adjudication. The amount payable is a debt recoverable, and, therefore, 
provable in the bankruptey: In re Leeks a bankrupt [1902], 2 I. R. 
339, 361.L. 1. R. 74, 2N.1.J. BR. 113.” 


99, line 6—After “ Wren v. Stokes, 1 N. I. J. R. 187,” add, * Now also reported 
in the authorised reports [1992], 1 I. R. 167.” 


130, 8 lines from bottom—Add, “See also, Hussey vy. Domville (No. 2), 2 
ING de die Wa 2e8c 


131, line 10—Add, “ Where premises are held under a special agreement 
enabling the tenancy to be determined by notice to quit, if the rent 
is unpaid for a certain time, the writ in ejectment founded on such a 
notice cannot be specially endorsed, nor can the plaintiff obtain final 
judgment thereon under Order XIV., rule 1, of the Rules of the 
Supreme Court: Gleeson v. Keown, 32 I. L. T. R. 150 (C. A.) ; Conran 
vy. M’ Kittrick, 2 N.1. J. R. 3 (K. B. D.).” 


144, line 11—Add, “ Rex (Ryan) v. Justices of Co. Limerick, 2 INeelovn eve 2 
(Ke BEDS) ai 


163, end of note (a)—Add, ‘‘ As to evidence of custom in leasehold cases, 
and the effect of sub-division and sub-letting upon the right of a tenant 
holding under the custom, see also Smyth vy. Nicholson, 36 I. L. Delve 
159, 4 Greer 270 (C. C.).” 


235, 9 lines from bottom—Add, “ A sale will not be set aside merely because 
two holdings are included in one notice of intention to sell, where the 
landlord has no intention of exercising his right of pre-emption 
(Connolly v. Stanhope, 2 N. I. J. R. 205 [L. C.]), or where he has had 
an opportunity of purchasing and has omitted to avail himself of his 
rights under the Act (Nugent v. Brennan, 4 Greer 90 [L. C.}).” 


245, line 10—After “ Coyle v. M‘Fadden, 1 N. I. J. R. 142,” add, “ PALLEs, 

C.B., has refused to follow this case, in so far as it decides that next-of-kin 

;} remaining in possession of a farm on the death of an intestate are joint 

~ tenants. He has decided that they are tenants in common in equity, 

until lapse of time turns their estate into a legalone: Martin v. Kearney, 

2N. I. J. R. 195. Kenny, J., takes the same view : Morteshed v. 
Morteshed, 361. L. T. R. 142.” Hd 


258, line 3—Add, * The purpose for which a landlord may be allowed to 
resume possession under this Section must be of a definite and per- 
manent character. The Court refused to allow resumption for the 
purpose of an experiment in cattle breeding for the benefit of the estate 
and district: Foy v. Montgomery, 36 I. L. T..R. 123. An order to 
resume possession of portion of a holding which comprised the ruins 
of an ancient abbey was, however, made : Falgate v. Balfour, 4 Greer 143.” 


267, 9 lines from bottom—After “Gosford v. Aleaander, 35 I. L. T. R., at 
. 107,” add, “ This case is now also reported in the authorised reports 


[1902], 1 I. R. 189.” 


270, end of note (e)—Add, “See also as to English-managed estates: 
McClintock v. Currell, 4 Greer 286 (L.C.).” 


278, line 10—Add, “Where, on an application to fix a fair rent, it was 
proved that a holding had been deteriorated by the tenant’s neglect, 
the Court adjourned the case for a year, to enable the tenant to restore 
the land to its proper condition : Bunting v. Brown, 4 Greer 335 (L. C.).” 
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Addenda. xlv 


Page 307, end of note (h)—Add, ‘‘The order must be one which would enable the 


Page 400, 


Page 403, 


Page 415, 


Page 422, 


Page 513, 


Page 524, 


Page 530, 


Page 534, 


Page 539, 


landlord to take possession of the entire holding. Where portion of the 
holding was sublet with the landlord’s consent an application to resume 
was retused by Tuckry, A.L.C. : Carden vy. Cullinan, 4 Greer 267 (S.C.).” 


line 21—After “ Pilson v. Spratt, 25 L. R. I. 5,” add, “ Hickey v. Ronayne: 
Sou UDR 208s. 


line 24— Add, “* The 5th Section of the Land Act, 1887 (now repealed), 
provided as follows :—‘ In case of an application to fix a judicial rent 
made before the gale day next following the passing of this Act, if the 
judicial rent is fixed at a lower rent than the rent previously payable, 
the tenant may deduct from the amount of the judicial rent payable by 
him such sum as he may have paid over and above the amount of the 
judicial rent in respect of the half-year expiring on the gale day aforesaid.’ 
It has been held by Batny, A.L.C., that this provision had not the 
effect of making the statutory term run from the gale day preceding the 
passing of the Act in cases where an originating notice was served 
within the time limited: Savage v. Henry, 4 Greer. 316. The statutory 
term runs, in case of all applications made after the passing of the Act 
of 1887, from the gale day next succeeding the service of the originating 
notice: M‘Cann v. O'Neill, 36 I. L. T. R. 95, 135, 2 N. I. J. R. 192, 262 
(Ch BOY 


line 20—Add, “ Donnellan v. Mahon, 2 N. I. J. R. 264, 4 Greer 223 
(be (CRS 


9 lines from bottom—Add, “In Fitzgerald’s Est. [1902], 1 I. R. 444, 
Merepiru, J., stated that he would adhere to the rule laid down in 
Earl of Portarlington’s Est. (33 I. L. T. R. 64), under which the 
redemption price of impropriate tithe rentcharge is, in the absence of 
special circumstances, fixed at 20 years’ purchase, even when the 
rentcharge has been reduced under the Tithe Rentcharge Act of 1900.” 


line 26—Add, “A question of some importance as to allowances for 
improvements in fixing fair rents for a second statutory term was 
raised before a sub-Commission in M‘Dermott v. Gormanston, 4 Greer 
311. (Judgment delivered 22 July, 1902.) It appeared that the 
tenant, on the fixing of the first judicial rent had not been allowed 
any deduction in respect of some improvements made by him owing 
to the fact that the 4th Section of the L. & T. Act, 1870, debarred him 
from claiming compensation therefor. It was contended on behalf of 
the landlord that this decision was an estoppel, and that in spite of the 
change in the law made by Sec. 1 (7) of the Act of 1896, no allowance 
could be made for them in any subsequent fixing of the rent. Baty, 
A.L.C., however, overruled this contention and decided that allowances 
for improvements on fixing rents for a second statutory term should be 
governed by the present state of the law, as altered by this Section.” 


line 13—Ad4d (in list of holdings held to be non-agricultural), ‘ A corn- 
mill, flax-mill, and 15 Irish acres: Woods v. Heron 4 Greer 306 (L. C.).” 


7 


line 4—Add, “ Donelan v. Mahon (No. 2), 2 N. 1. J. R. 265.” 


line 29—Add, “ The onus of proving that a holding has been let to be 
used for the purpose of pasture is on the landlord: Fawcett v. Morley, 
4 Greer 314 (L. C.).” 


2 lines from bottom—Add, “ Trustees of Convoy Reformed Presbyterian 
Church y. Boyton, 2 N. I. J. R. 263, 36 I. L. T. R. 118: 4 Greer 234.2 
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Addenda. xlvii 


540, line 17—Add, “In Johnston v. Garvagh, 4 Greer 172, the Land Com- 


mission ordered, under the Sub-section, the segregation of a hotel in 
a village from eleven acres of land outside it.” 


541, line 13—Add, “ Where a tenant died and her two sons went into occupa- 


tion of separate portions of her holding with the landlord’s knowledge 
and worked each part separately, though the receipts were given in 
the name of the representatives of the original tenant, it was held by 
the Land Commission that the two sons were tenants in common 
within the meaning of the Land Act, 1896, Sec. 5 (3), and that the 
widow of one of them was entitled to have a fair rent fixed as regards 
the part separately occupied by her: Curran v. Musgrave, 2 N. 1. J. R. 
240: 4 Greer 291.” 


541, line 18—Add, “ Stanley v. Stubber, 4 Greer 240.” 


545, lines 13 and 23—After Cowell v. Buchanan, add, “ Decision of C. A. 


now also reported, 36 I. L. T. R. 166.” 


545, line 30—At end of note (b) add, “ A good deal of difficulty has arisen 


in the interpretation of the words ‘not being the dwelling in which 
the tenant for the time being resides,’ in Land Act, 1896, Sec. 7 (1) a. ; 
for obviously a house cannot be sublet, in which the tenant for the 
time being resides. The view adopted by the Land Commission is 
that where the principal dwelling-house on the holding—the dwelling- 
house in which the tenant would presumably live were he to reside 
on the holding—is sublet, the tenant is excluded from the Section ; 
but that where there is a second dwelling-house on the holding, or an 
outhouse converted into a dwelling-house, this may be sublet without 
depriving the tenant of his rights under the Land Acts.” See Carnes 
v. Dunville, 4 Greer 188 (S. C.). 


Page 546, after note (f)—Add, “In Nicholson v. Smyth, (2.N. 1. J. R. 78) it appeared 


that the Land Commission, in exercise of the jurisdiction conferred 
upon them by Land Act, 1896, Sec. 7 (1) b (ii.), had decided that it 
was not reasonable to entertain a lessee’s application to have a fair 
rent fixed, though it did not clearly appear that more than one-eighth 
of the holding was sublet. The K. B. D. subsequently held under 
these circumstances, in an ejectment brought at the expiration of the 
lease, that the lessee could not rely upon a tenancy having been created 
by virtue of the 21st Section of the Land Act, 1881, or by the receipt 
of rent after the expiration of the lease, pending the Land Commission 
proceedings, the rent having been expressly received ‘ without pre- 
judice to the appeal pending in the Land Commission Court.’ ” 


Page 559, end of note (b)—Add, “But see, contra, Jardine v. Dickenson, 4 Greer 


320 (L. C.).” 


Page 571, line 24—After note (y.), add “In fixing the redemption price of a 


superior interest, the test to apply is the market value of the rentcharge 
or annuity: 25 years’ purchase of a well secured rentcharge is usually 
allowed; Wakefield’s Estate, 2 N. I. J. RB. 244 (MzrEDITH, J. Ehe 
value of exceptions and reservations, such as mines, minerals, and 
timber must also be taken into account, if these are redeemed. Grantees 
under fee-farm grants are, however, usually entitled, under 5 Geo. IIL., 
cap. 17 (see App., post, p. 925), to all timber planted after the date of 
the original renewable lease, by them or their predecessors in title, 
even though unregistered under Sec. 3 of the same Act. The law as 
to this subject is fully discussed by Mrrepirn, J., in Moore’s Estate, 


Bj Iida ale Ute, Mee 


Page 598, 6 lines from pottom—Add, “See also Trustees of Convoy Reformed 


Presbyterian Church v. Boyton, 36 1. L. T. R. 118: 4 Greer 234 (L. C.).” 
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THE 


LANDLORD AND TENANT LAW AMENDMENT ACT 
(IRELAND), 1860. 


(23 & 24 VIC., CAP. 154.) 


An Act To ConsoLipaTe AND AMEND THE LAW oF LANDLORD AND 
TENANT IN IRELAND. [28th August 1860.] 


(Preamble repealed by Stat. Law Rev. Act, 1892.) 


1. In the construction of this Act the following words and 
expressions shall have the force and meaning hereby assigned to 
them, unless there be something in the subject or context repugnant 
thereto: (a) 

The word “ person” or “ party ” shall extend to and include any 
body politic, corporate, or collegiate, whether aggregate or sole, 
and any public company : 

The word “Lease” (6) shall mean any instrument in writing, 
whether under seal or not, containing a contract of tenancy in 
respect of any lands, in consideration of a rent or return: 

The word “ Lands” (c) shall include houses, messuages, and tene- 
ments of every tenure, whether corporeal or incorporeal : 

The word “ Acre” shall mean statute acre: 

The word “ Landlord” (d) shall include the person for the time 
being entitled in possession to the estate or interest of the 
original landlord, under any lease or other contract of tenancy, 
whether the interest of such landlord shall have been acquired 
by lawful assignment, devise, bequest, or act and operation of 
law, and whether he has a reversion or not: 

The word “Tenant ” (e) shall mean the person entitled (f) to any 
lands under any lease or other contract of tenancy, whether tke 
interest of such tenant shall have been acquired by original 
contract, lawful assignment, devise, bequest, or act and opera- 
tion of law: 

The expression ‘“ Perpetual Interest’”’ (g) shall comprehend, in 
addition to any greater interest, any lease or grant for one or 

B 


Sect. 1. 
Construction of 
certain terms in 
this Act. 


Sect. 1. 
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more than one life, with or without a term of years, or for years 
whether absolute, or determinable on one or more than one life, 
with a covenant or agreement by a party competent thereto, 
in any of such cases, whether contained in the instrument by 
which such lease or contract is made or in any separate 
instrument, for the perpetual renewal of such lease or grant: 

The word ‘“ Rent” (4) shall include any sum or return in the 
nature of rent, payable or given by way of compensation for 
the holding of any lands: 

The word “ Agreement” shall include every covenant, contract, 
or condition expressed or implied (2) in any lease: 

The word “County ” shall extend to and include a county of a 
city, a county of a town,* a city and county, and a riding of a 
county : 

The expression “Chairman” shall mean the Chairman of the 
Quarter Sessions of the County, and shall extend to and include 
the Recorder of the City of Dublin and Borough of Cork, and 
the Recorder of any borough or town in Ireland under the Act 
passed in the third and fourth years of her Majesty’s reign, 
intituled an Act for the Regulation of Municipal Corporations 
in Ireland, and their Deputies lawfully appointed : 

The expression ‘‘ Clerk of the Peace” shall extend to and include 
the Registrar of the Chairman of the Quarter Sessions of the County 
of Dublin, so long as such Registrar shall continue in office, 
and the* Registrar of civil bills for the City of Dublin, and also 
the acting or Deputy Clerk of the Peace, or Registrar or other 
officer discharging the duties of such Clerk of the Peace or 
Registrar. 

(a) Although this Act is not included in “The Land Law (Ireland) Acts” us 
defined by the 34th Sec. of the Land Act, 1887, or the 48th Sec. of the Land 
Act, 1896; and although there is no section in any of the latter Acts incorporating 
the definitions here given, still as it is in pari materia with the Acts of 1870 and 
1881, it has been laid down by Pattzs, C.B., that “all three must be construed 
together as one harmonious whole”: Ireland v. Landy, 22 L. R. Ir., at p. 421. 
“Words which in the former Acts must be interpreted in any particular sense, 
unless there is something to the contrary in the subject matter to which they 
are applied by the latter Acts, or in the context in which they are 
found, ought to be construed in these latter Acts in the same sense:” JZbid. 
This Act, however, it must be remembered, unlike the others, is not restricted to 


tenancies in agricultural or pastoral holdings, but applies generally to all cases 
in which the relation of landlord and tenant exists. 


*The words in italics are repealed by Stat. Law Rev. Act, 1893 (No. 1). 
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(6) The term “Lease” has by this definition a much wider signification than it 
previously had. Formerly a lease was required to be by deed (8 & 9 Vic., c. 106, 
8, 3), and it was necessary that a reversion should remain in the lessor, by whom 
also it was required that the deed should be executed. Now any contract in 
writing, whether under seal or not, for the taking of lands constitutes a lease. 
No reversion in the lessor is necessary, and the agreement need not be signed by 
him. In Jagoe v. Harrington (10 L. R. Ir. 335) it was held that an instrument 
creating a yearly tenancy, signed by the tenant only, was a “lease” within this 
definition. And a written agreement for a weekly tenancy appears also to be 
a lease. See Dale v. Conolly, 22 I. L. T. R., p. 54. But see also O'Sullivan v. 
Ambrose, 32 L. R. Ir. 102, 27 I. L. T. R. 45, which overrules Dale v. Conolly on 
other grounds. 

A lease for a life or for a term of years is still, however, required to be signed 
by the landlord (Sec. 4). See notes to that sect., post, p. 11, and Domville v. Brack, 
16 I. C. L. R. 167, 9 Ir., Jur. N. S. 265; Lord Dunsandle v. ——- 12 I. C. L. R., 
App. xv. 

(c) At common law no legal estate could be created in an incorporeal heredita- 
ment save by grant under seal, but now “whatever is sufficient to create the 
relation of landlord and tenant in corporeal is sufficient also with respect to 
incorporeal hereditaments” per Monanan, C.J., Bayley v. Marquis Conyngham, 
15 1. C. L. R., at p. 412. In that case it was held (Curtstran, J., diss.) that a 
parol letting for one year of a several fishery was valid (15 I. C. L. R. 406, 8 Ir. 
Jur. N. 8. 213), though in Irish Society v. Crommelin (I. R. 2 OC. L. 324) it was 
considered doubtful whether an ejectment would lie for such. A shooting lease 
also appears to be within the provisions of this Act: Downing v. Low, 13 L. R. Ir. 
553. And Sec. 57, post, speaks of an ejectment for non-payment for rent in 
respect of a lease of “tithes, tithe rent charge, or other ecclesiastical dues,” 
~which are undoubtedly incorporeal in their nature. 

(d) The term “Landlord” may include a plurality of persons. Thus where a 
lessor, after making a lease, executed a deed by which he constituted himself 
and another person tenants in common of the land demised, it was held by the 
House of Lords that the two tenants in common constituted a “conjunct land- 
lord,” who, together could exercise any of the powers which belonged to the 
original landlord: Liddy v. Kennedy, L. R. 5 H. L. 134, I. R. 1 C. L. 105, 
5 C. L. 314. “Any landlord,” says Lorp Haruertey, L.C., in that case, “means 
any person or persons, including the original lessor himself, who, by any subsequent 
deed or instrument derived from the original lessor, can assert a title to the land” 
(L. R. 5 H. L., at p. 145). 

(e) “Tenant” similarly may include a number of persons holding separate parcels 
of the demised premises. See judgment of Paurus, C.B., Ireland v. Landy, 22 


L. R. Ir., at p. 421. 
As to the position of an assignee of portion of demised premises, see notes to 


Sec. 12, post. 

(f) A tenant under this Act need not be an occupier, as under the Land Acts 
of 1881 to 1896. See Land Act, 1881, Sec. 57, post. 

(g) As to the position of tenants entitled to a perpetual interest, as regards 
waste, see Sec. 25, post, and notes thereto. 

(h) The word “Rent,” according to this definition, means the full sum that is 
given as return for the letting of the lands. Thus where a lease recited that 
a dwelling house had been erected on the lands demised with money borrowed 


Lands. 


Landlord, 


Tenant. 


Rent. 


Sects. 1-3. 


Short Title. 


Contract of 
Tenaney. * 
Relation to rest 
on contract of 
parties, 


Reversion 
unnecessary, 
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by the lessor from the Board of Works, and demised the lands subject to a fixed 
sum, and also so long as any sum should remain due on foot of said loan, subject 
to “the further yearly annual sum of £44 16s. 4d., or such other annual sum, be 
the same more or less, as should for the time being be payable to said Board 
in respect of said loan”; it was held by the Q. B. D. that the annual instalment 
payable to the Board of Works thus made payable by the tenant to the landlord 
was a “rent” within the meaning of this definition. Lloyd v. Keys, 34 1. L. T. BR. 
149: 3 Greer 1. “The division of a rent into two parts and the terminable character 
of one part are not inconsistent with the nature of the true rent, per Gipson, J., 
341. L. T. R., at p. 150, citing Ashtown v. White, 11 Ir. L. R., 400; Condon v- 
Haynes, 91. C.L., App. 1. Ha p. Voisey, L. R. 21 Ch. Div. 442. 

(#) As to what covenants and conditions are implied in a lease, see Sec. 42, post.. 

As to the interpretation of various words and phrases in Acts passed after 1850,. 
see Interpretation Act, 1889 (62 & 53 Vic., c. 63). 


2. In citing this Act it shall be sufficient to use the expression: 
“The Landlord and Tenant Law Amendment Act (Ireland), 1860.” 


8. The relation of landlord and tenant shall be deemed to be 
founded on the express or implied contract (c) of the parties, and 
not upon tenure (a) or service, and a reversion (6) shall not be 
necessary to such relation, which shall be deemed to subsist in all 
cases in which there shall be an agreement by one party to hold 
land (d) from or under another in consideration of any rent. 


(a) The effect of this section is to substitute an entirely different theory as 
the basis of the relationship of landlord and tenant for that which previously 
existed. The practical result is, however, not very different. “The intention of: 
the Act of 1860,” says Fitzczratp, B., “seems to have been to maintain the 
relation of landlord and tenant with its incidents, even though there was neither 
tenure nor service to support it, provided there was a contract to create the 
relation :” Gordon v. Phelan, 15 I. L. T. R., at p. 72. This section, though it 
abolishes tenure and service, does not abolish rights such as distress which depend 
upon rent-service; accordingly, it has been held that the common law right to- 
distrain the day after rent becomes due remains, even though the lease confers. 
the right to distrain only when rent is in ariear for a space of time therein 
named: Gordon v. Phelan, 151. L. T. R. 70. 

(6) Prior to the passing of this Act it was always necessary, in order that the 
relation of iandlord and tenant should exist, that a reversion should remain in the- 
landlord. Where a person who himself held for a term of years, or for lives, 
purported to sub-demise for the same period as that for which he himself held, 
or for a longer one, the instrument operated under the old. law as an assign- 
ment, and not as a sub-letting. The rent reserved was, in contemplation of law, 
not a rent-service but a rentcharge, and the relation of landlord and tenant was. 
not thereby created between the parties to the deed, but the person to whom 
the sub-letting was made became a direct tenant to the head landlord (see 
judgment of Patius, C.B., Ireland v. Landy, 22 L. R. Ir., at p. 416). The middle-. 
man, under the old law, could not therefore maintain an ejectment for non-. 
payment of rent: Porter (lessee of) v. French, 9 Ir. L. R. 514. And this is still 
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the law where both lease and sub-lease were made before Jan. Ist, 1861 (when 
this Act came into operation), and are for the same period; for it has been held 
that this section is not retrospective, and does not apply to contracts entered into 
prior to its being passed: Chute v. Bustced, 161. C. L. R. 222, 10 Ir. Jur. N.S. 363. 
In that case it was held, overruling the decision of the Court of Exchequer (14 
I. C. L. R. 125, 8 Ir. Jur. N. S. 369), that a fee-farm grant made prior to the 
Act did not create the relationship of landlord and tenant, as no reversion was 
reserved to the grantor, and the grant was not made in pursuance of the Renewable 
‘Leasehold Conversion Act (12 &13 Vic., c. 105). Where, however, a lessee under a lease 
made prior to 1860, made a sub-lease after this Act came into force for the same 
period as that for which he himself held, it was held that the relation of landlord 
and tenant was created notwithstanding that the middleman had no reversion: 
Seymour v. Quirke, 14 L. R. Ir. 97, 455, 

A fee-farm grant, however, even though it be an instrument whereby the rela- 
tion of landlord and tenant is created under this section, passes the fee-simple in 
the lands to the grantee, subject to the payment of a rent. The grantor does 
not, by virtue of this section, retain any estate in fee in the lands (for there cannot 
be two fee-simples co-existing in the lands). He retains merely a statutable right 
to recover an estate in fee in certain events: Irish Land Commission v. 
Holmes, 321. L. T. R. 85 (Q. B. D.). 

A tenant from year to year may make a valid letting for a term of years, and 
as the tenancy from year to year may last longer than the term, there is a 
reversion, under whicn, even independenily of this section, an action of covenant 
can be maintained: per Drasy, B., Wright v. Tracey, I. R. 8 ©. L., at p. 485. 

(c) As tenure and service are now abolished, and are replaced by contract as 
the basis of the relation of landlord and tenant, “when we are obliged to deter- 
mine for what period a tenant holds, we are bound to look to the agreement of 
the parties:” per Patres, C.B., Hodges v. Clarke, ibaa emrat ep. Os eA: 
lease “for ever” is perfectly valid; it creates the relation of landlord and tenant, 
‘although it operates as a fee-farm grant: Twaddle v. Murphy, 8 L. R. Ir. 123. 

Where a tenant has an agreement with his landlord that the landlord will not 
turn him out so long as he pays his rent, he has a right to remain in possession 
as long as the landlord’s interest exists: In re King’s Leasehold Estates, L. R. 16 
Eq. 521. Thus, where by a contract in writing the landlord agreed that the 
tenant should not be disturbed in his holding “so long as the rent for which he 
has stipulated is paid, and so long as I (the landlord) am in possession of the 
premises myself,” it was held that the agreement created a tenancy for the lessee’s 
life, if the landlord’s estate continued so long: Wood v. Davis, 6 L. R. Ir. 50. 
Though in Holmes v. Day; Tr. R. 8 CG. L. 235, the Court of Common Pleas was 
equally divided as to the validity of a similar clause. Where, however, a proposal 
is made in one document effectual when accepted to create a yearly, monthly, or 
a weekly tenancy, as the case may be, with a proviso for its determination by notice 
to quit; and a promise is made in another document by the landlord undertaking 
not to dispossess the tenant so long as certain conditions are fulfilled, the terms 
of the first document are not so modified by the second as to prevent the landlord 
determining the tenancy by a notice to quit, or to convert it into a freehold 
estate: March and Clibborn v. Wilson, 29 1. L. T. R., 133; Cheshire Lines Com- 


mittee v. Lewis, 50 L. J. (Q.B.) 121: 44 L. T. 293. 
See further on this point, Harrison v. Rorke, 121. L. T. R. 107; Conolly’s Estate, 
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A contract of tenancy, like any other contract, must be certain in its terms. 
In Wood v. Beard (2 Ex. D. 30) it was held that an agreement to let for as long 
as the landlord should have power to let the premises was void for uncertainty. 
If no sum for rent is agreed upon, or if it is agreed to let the rent be fixed by 
arbitration, and the arbitrators cannot agree, there is no tenancy created: John 
v. Jenkins, 1 Cr. & M. 227. Where, however, a tenant who had been evicted by 
a civil bill decree, but had remained in occupation pending the hearing of a 
claim for compensation, entered into an agreement with his landlord that he 
should “continue to hold as tenant from year to year” at a rent to be ascertained 
by three persons named, it was held that, although the persons named declined to 
act, as it was a question of the continuance, and not the creation of a tenancy, the 
agreement entitled the tenant to maintain an action of trespass against his land- 
lord who had subsequently put him out of possession: M‘Crcesh v. M ‘Geough, 
TORS TaGtnluen 236. 

It is not necessary that a landlord should have a good title to lands in order 
that he could create a tenancy in them. If a mortgagor in possession creates 
tenancies after the date of his mortgage, even though they are not within the 
powers conferred upon him by the 18th section of the Conveyancing Act, 1881, 
they will be perfectly valid as against him, though the mortgagee may not be 
bound by them in any way: O’Rourke’s Bstate, 23 L. R. Ir. 497. “Tf the mort- 
gagee enters into the receipt of the rents, and continues to take them from the 
tenants, this is almost conclusive evidence of an agreement between the mortgagee 
and the tenant for a new tenaney from year to year on the terms of the old 
tenancy”: per Monroz, J., 23 L. R. Ir., at p. 500. But prior to the passing of 
the Land Act, 1896, it was held that a new tenancy was not created between the 
mortgagee and the tenant merely because the latter took no active steps to disavow 
a tenancy created by the mortgagor: Jbid., p. 501. The mortgagee was not 
bound by the tenancy at all unless or until he chose to adopt it. If he accepted 
rent from the tenant of the mortgagor, that was held to be, per se, only evidence 
of a new tenancy from year to year between the mortgagee and the tenant; 
but where the tenant held under a lease from the mortgagor, evidence might 
have been given that the mortgagee had shown an intention to deal with the 
lessee as holding under the lease; and in that event the lease was held to be 
binding on him: Roulston vy. Caldwell [1895], 2 I. R. 136 (C.A.) Reversing the 
b. ©. 28'T.., Ty Re 99) Lettings made by the mortgagor, prior to the mortgage 
were in all cases binding upon the mortgagee as assignee of the reversion, but save 
as above stated, if such lettings were made after the date of the mortgage, they 
were not. This is still the law as regards all non-agricultural holdings, and other 
holdings excluded from the Land Acts, 1881 to 1896, _but by the 10th section of the 
Land Act, 1896, all tenancies created by a mortgagor in possession are binding upon 
the mortgagee, except in cases of fraud, collusion, or letting at a gross under-value : 
see that section and notes thereto, post. 

An arranging debtor whose estate has vested in his assignees under Secs. 349 
and 350 of the Bankruptcy (Ireland) Act, 1857, is in the same position as regards 
creating tenancies as a mortgagor, and if left in possession he is competent to 
make leases which, though void against the assignees, are good as between him- 
self and the tenants, giving him the right to receive the rent, and to sue or 
distrain for it if unpaid, until the assignees interfere : Doran v. Moore, 16 L. R. Ir. 
181; Wyse v. Myers, 41. C. L. R. 101; Alchorne v. Gomme, 2 Bing. 54, 

A parol agreement to create a tenancy is valid if the tenancy is from year to 
year, or for a lesser period; but if it is sought to create a tenancy for any period 
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poeeor —_ one year, or for a life or lives, there must be either a deed or note 
in writing signed by the landlord or his authorised agent (Sec. 4, post). Where 
a person purported to make a parol letting of lands for two years, it was held by 
the Exchequer Chamber that an estate at will only was created which a demand 
of possession would at any time determine: Ward v. Ryan, I. BR. 10 C. L. 17, 
9 GC. L. 51. The tenant is, in such a case, however, estopped from denying his 
landlord’s title in the same manner as if the lease were valid: Ward v. Ryan, 
I. R. 10 C. L. 17. As to the effect of a lease which is not executed by the lessee, 
see notes to Sec. 4, post, p. 10. 

A tenancy from year to year, which is the greatest estate which can now be 
created by parol agreement, is “a lease for a year certain, with a growing interest 
during every year thereafter, springing out of the original contract, and parcel 
of ib”: per Lord WENSLEYDALE, Oxley v. James, 13 M. & W. 214. The nature of 
such a tenancy was much discussed in the case of Wright v. Tracey, I. R. 8 C. L. 
478, 70. L. 134. “A tenant under a tenancy from year to year, created by express 
contract,” says PatiEs, C.B., “ holds therefore for one year certain in the first 
instance; and if at the end of the year the lessor and lessee mutually will (as in 
the absence of six months’ previous notice in writing they will be presumed to will) 
that the tenancy shall not determine, then the next year is added to, and becomes 
part of the one term held under the original contract; and in the same manner 
each year until the original tenancy is determined, an estate for the new year 
entered upon springs out of the original contract, and becomes parcel of the 
term:” I. R. 8 C. L., at p. 498. The right on the part of the landlord to deter- 
mine such a tenancy does not now exist in the case of “statutory tenancies” in 
agricultural holdings within the Land Act, 1881. Such tenancies, therefore, are 
now practically perpetuities unless the landlord’s estate is evicted by title pavra- 
mount. See notes to Sec. 5 of Land Act, 1881, post. Such a tenancy will now 
be sold by the Land Judge of the Chancery Division: Re Macalester, 19 L. KR. Tr. 
149. The estate of a tenant from year to year is a continuing estate, and does 
not terminate without notice to quit upon the expiration of the landlord’s estate 
if the latter continues to hold under a new title: Hayes v. Fitzgibbon, IR. 4C. L. 
500, 51. L. T. R. 7. Where a middleman’s lease expires a head landlord is also bound 
by a tenancy from year to year created by the middleman in cases which come 
within Sec. 15 of the Land Act, 1881. See that section, post, and notes thereto. 
Even independently of this section, if the head landlord, on the expiration of a 
middleman’s interest, allows a sub-tenant to remain in possession, a tenancy 
between them may be implied: London and North Western Railway Co. VY. 
West, L. R. 2 C. P. 553. 

A tenancy from year to year may be implied from the conduct of the parties, 
where there is no express contract ; and the nature and incidents of such a tenancy 
will be practically the same as where it is created by express words. See judgment 
of Parzres, O.B., Wright v. Tracey, I. BR. 8 C. L., at p. 498. 

The circumstance from which the existence of a tenancy is most commonly implied 
is the payment of rent. This is not, however, conclusive evidence; thus wher? 
a man paid rent on being served with a writ for same, it was held by Lawson, J., 
that he was not estopped from denying that he was tenant, upon showing that 
the lands were really vested in his wife: Leader v. Manning, 201. L. T. R. 55 
“Tt is true, as a general rule, that upon proof of payment of rent, in respect of 
the occupation of premises, the law will imply that the party making such pay- 
ments held as yearly tenant under that rent; but it is equally clear that it is 
competent for either party to rebut that implication, by proving the circumstances 
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under which such payments were made”: Per O’BrizEn, J.,. Hurly v. Hanrahan, 
I. R. 10. L., at p. 715. In this case the receipt of rent by the lessor of a lease 
for lives for a period subsequent to the death of the last life, was held not to 
create a yearly tenancy, when it was received in ignorance of the fact that the 
life had dropped: Hurly v. Hanrahan, I. R. 1 C. L. 700. But where a middle- 
man’s lease expired by the dropping of a life, and both lessor and lessee con- 
tinued to act for some years upon the bona-fide assumption that it was a sub- 
sisting lease it was held that the lessor could not afterwards recover from a 
sub-tenant the difference between the rent paid by the sub-tenant to the middle- 
man and the rent paid by the middleman to the lessor: Eyre v. Hardy, 32 
I. L. T. R. 160. 

Where the rent paid is very small in proportion to the value of the premises, 
and has been paid for a long series of years, there is no evidence of a tenancy 
from year to year. Such payments merely afford evidence of title to the rent, 
and not to the land. The presumption is that they are chief rents or quit rents, 
and in order to recover possession the claimant must derive title to the land, and 
cannot be suffered to rest his case exclusively on the fact of rent having been paid 
and a notice to quit: Reynolds v. Reynolds, 12 Ir. Eq. R. at p. 181. See also 
Doe d. Whittick v. Johnson, Gow. N. P. GC. 173, 21 R. R. 826. Thus where 
premises of considerable value were held subject to a payment of one shilling a 
year, and no evidence could be given of the origin of this payment, it was held 
by the Q. B. D., on a case stated by Mappen, J., that no presumption arose of 
the existence of a yearly tenancy which could be determined by notice to quit: 
Madden v. McKeon (unreported; judgment delivered 29th Jan., 1896). 

The receipt of rent by a Receiver under the Court will not create a tenancy 
without the sanction of the Court, for the Receiver is a mere officer of the Court, 
powerless to create tenancies without its sanction: O’Rourke’s Hstate, 23 L. R. I. 
497; Croker v. Clanchy, 20 L. R. I. 111. 


“The payment of rent is not necessary to imply a tenancy from year to year; 
it is only one of many things which are evidence of it”: per Busue, C.J., Smith 
(lessee of) v. Byrne, Batty 464. Any dealings between the parties which amount to 
an acknowledgment of the right to receive, or an undertaking to pay rent, will 
also create a tenancy: Fahy v. O'Donnell, I. R. 4 C. L. 332. 

The mere fact that a person who was formerly tenant has been allowed to 
remain undisturbed in possession of the holding after the expiration of his tenancy 
is evidence of the existence of a new tenancy: Vance v. Vance, I. R. 5 C. L. 363. 
And where a tenant, after the expiration of his lease, continued in possession and 
paid a half-year’s rent, it was held to be a question for the jury whether he con- 
tinued’ on as tenant from year to year upon the terms of the expired lease or 
subject to negotiations for the creation of a new tenancy at an increased rent: 
Caulfield v. Farr, I. R. 7 ©. L. 469. 


But where, after the expiration of a notice to quit, the former tenant con- 
tinued in occupation, and tendered rent which the landlord refused to accept, 
telling the former tenant that he was a trespasser and that he should give up 
possession, it was held that there was no evidence of assent to the latter occupying 
as tenant, and that a verdict was properly directed for the landlord in an eject- 
ment on title: Cusack v. Farrell, 20 L. R. Ir. 56: 18 L. R. I. 494. 

Continuance in possession, by a lessee, upon the expiration of his lease, for one 
month after possession is demanded, gives an option to the landlord, under 
Sec. 5, post, to deem it the creation of a new tenancy. And in the case of leases 
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within the 21st Section of the Land Act, 1881, a new tenancy from year to year 
is in all such cases created. 

It must be remembered that in all these cases a new tenancy is created. “The 
subsequent payment of rent may be evidence of the creation of a new tenancy 
on the terms of the old; but when a lease actually determines, or is put an end to, 
no payment of rent can restore the old tenancy under the expired lease, thougn 
it may create a new one: ” per Monauan, C.J., Rawson v. Grogan, I. R. 3 C. Bee 
at p. 637. 

If a tenant for life makes lettings of land which are not authorized by any 
power conferred upon him, the remainderman is not (except in the case of tenancies 
coming within the 10th section of the Land Act, 1896) bound by these lettings 
unless he does something to recognize them. “What then is the vosition of 
existing tenants whose interests are carved out of an estate for life on the 
termination of that particular estate? They become tenants at sufferance, and 
so they remain until there is some dealing between them and the remainderman 
or reversioner coming into possession of the estate. It is “quite a mistake to 
suppose that it is still the old tenancy. It is not; it is a new one—though the 
law imports into such new tenancy all the incidents of the former one which are 
not inapplicable :” per CHATTERTON, V.C., Wakefield v. Hendron, 11 L. R. Ix, 
at p. 510. This is still the law in the case of all holdings excluded from the 
Lands Acts, 1881 to 1896. 

O'Keefe v. Walsh, 8 L. R. I. 184, 6 L. R. I. 348, is the leading case upon the 
question as to what acts on the part of a remainderman will amount to an adoption 
by him of a tenancy created by a tenant for life. The tenant for life in that case 
had died on 9th June, 1877. The tenant who had held under him continued on 
in possession and tilled the land in 1877 and 1878, and the plaintiff in the action, 
who was entitled in remainder, did nothing either recognizing or repudiating a 
tenancy until some time in 1878, when she refused to receive rent which was 
. tendered to her. Possession was first demanded on 31st Dec., 1878. Under these 
circumstances it was held by the Court of Appeal (8 L. R. I. 184), reversing the 
decision of the Queen’s Bench Division (6 L: R. Ir. 348), that there was evidence 
of the adoption by the plaintiff of the pre-existing yearly tenancy in the defendant 
upon which the jury were warranted in finding that the plaintiff was bound 
thereby. The importance of this decision lies in the fact that the plaintiff had 
done nothing active to recognize the tenancy, and that it was her negative conduct 
in not repudiating it which was held to bind her. In the subsequent case of 
Enright v. O’Loghien (20 L. R. Ir. 159, 392), however, it was held that the mere 
continuance in possession and payment of rent by a former tenant of a tenant 
for life did not create a new tenancy from year to year as against the remainder- 
man, where the payment of rent was distinctly made on foot of a lease made 
by the tenant for life which, though void for want of compliance with the leasing 
power, had, nevertheless, been adopted by the remainderman. See further on 
this point, Kennan v. Murphy, 8 L. R. Ir. 285, 6 L. R. I. 108. 

It would appear, however, from the observations of CHarrerTon, V.C., in 
Wakefield v. Hendron (11 L. BR. Ir. at p. 511), that in all cases where the remainder- 
man adopts a letting made by a tenant for life (not being bound to do so by the 
10th section of the Land Act, 1896, or otherwise), the tenancy thereby created 
is a new tenancy, and not a continuance of the former tenancy. This question 
was not of any importance in the case of O’Keefe v. Walsh, and it might appear 
from the observations of some of the judges that the old tenancy was continued. 
“The continuance was that of the possession: the tenancy was new, but clothed 
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with the same terms as those which formed part of the old contract so far as 
applicable:” per Cuatrerton, V.C., 11 L. R. Ir., at p. oll. See also Sparrow v. 
Hepenstall, 24 J. L. T. R. 65, and Monaghan v. Hinds, 1895, 2 I. R. 689. 

The question is now only of importance in cases of holdings excluded from the 
Land Acts, as the 10th section of the Land Act, 1896, makes tenancies created by 
limited owners in cases within the Lands Acts binding upon the remaindermen, 
subject to certain specified exceptions. See that section and notes thereto, post. 

A change in the terms of a tenancy, such as an increase or reduction of rent 
agreed upon during a current year of the tenancy, does not operate to put an end 
to the old tenancy and create a new one: Inchiquin v. Lyons, 20 L. R. Ir. 474. 
Nor does the mere service of a notice to quit, which is not acted upon, even 
independently of Sec. 13 of the Land Act, 1881 (ibid.). And even where a landlord, 
in addition to increasing the rents, consolidated two holdings into one in his rent- 
book, it was held that there was no change in the tenancies: Delmege v. Mullins, 
I. R. 9 C. L. 209. But this was upon the ground that there was no evidence that 
the tenant knew of this consolidation or assented to it. See judgment of WuiITE- 
SIDE, C.J., at p. 2 an alteration in the rent receipts, unless it is assented 
to by all the parties interested, does not afford evidence from which a change 
of tenancy or a transfer of legal rights can be inforreT™beurk v. Bourke, I. R. 
8 C. L.:.221; M‘Iiherron v. M‘Itherron, 27 1. L. T. R. 62! Kirkpatrick v. M‘Coy, 
Greer, Irish Land Act cases, App. 55. 

If there is a mistake in the description of a tenancy in the schedule to a Lan led 
Estates Court conveyance of the landlord’s interest, the erroneous description is 
conclusive as between the purchaser and the tenant (Cusack v. Hudson, 6 L. R. Ir. 
309; 4 L. R. I. 694) unless the tenancy is under lease, and the lease itself is 
incorporated by reference in the schedule: Middleton v. Clarenec, I. R. 11 C. L. 499; 
De Vesci v. O'Kelly, I. R. 4 ©. L. 269, 2 C. L. 267. See further on this question : 
Lauder v. Alicy, I. R. 1 C. L. 82; Mullarkey’s Estate, I. R. 6 Eq. 23; Sexton v. 
M‘Grath, I. R. 6 Eq. 381; and notes to Sec. 4, post, p. 13. 

(d) As the word “land” in this Act includes both corporeal and incorporeal 
hereditaments of every tenure (Sec. 1), a tenancy from year to year in an 
incorporeal hereditament, such as a right of fishing or of shooting, may be 
created by parol agreement, notwithstanding the 2nd section of the Statute of 


Frauds (7 Wm. III., ¢. 12, Ir.); Bayley v. Marquis Conyngham, 15 I. C. L. R. 406, 
8 Ir. Jur. N. S. 213. 


4. Every lease (c) or contract with respect to lands (e) whereby 
the relation of iandlord and tenant is intended to be created for any 
freehold estate or interest (d@), or for any definite period of time not 
being from year to year or any lesser period, shall be by deed 
executed, (f) or note in writing signed by the landlord (a) or his 
agent thereunto lawfully authorized in writing (6). 


This section, which requires leases to be by deed, or agreement in writing, does 
not apply to lettings from year to year or for any lesser period. These latter may 
now be made by parol agreement, whether they relate to corporeal or incorporeal 


hereditaments: Bayley v. Marquis Conyngham, 15 I. C. L. R. 406, 8 Ir. Jur. 
NosSivels: 
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At Common Law no freehold estate in land could be created by parol or by 
mere writing, unaccompanied by livery of seisin, unless it were by bargain and 
sale, or by lease and release, which always implied a deed; and no legal estate 
could be created in an incorporeal hereditament save by grant under seal; but 
an agreement was valid at Common Law either by parol or by writing without 
seal for a lease for a term of any lands of a corporeal nature, or for any estate 
or interest therein. See judgment of Monanan, C.J., Bayley v. Marquis Conyng- 
ham, 15 I. C. L. R., at p. 410. 

By the Statute of Frauds, 7 Wm. III., c. 12 (Ir.), corresponding to 29 Car. IL., 
ce. 3 (Eng.), it was provided that no estate in lands and tenements should be 
created by parol except leases which did not exceed three years (Sec. 1); and 
further, that no agreement respecting any contract or sale of lands should be 
binding unless it was in writing and signed by the parties to be charged therewith 
(Sec. 2). The effect of the Statute of Frauds was that a mere parol agreement 


to lease lands was not binding, but an actual lease of the lands by parol, for a- 


term certain, which did not exceed three years in duration, was valid. A lease 
for life or for any freehold estate could only be created, prior to tae present Act, 
by deed, or by livery of seisin; and an estate or interest in incorporeal heredita- 
ments of any duration was also required to be by deed. The 1st Section of the 
Statute of Frauds is expressly repealed by this Act (Sec. 104), and the 2nd Section 
has been held by Monanan, C.J., to be impliedly repealed by this section: Bayley 
v. Marquis Conyngham, 15 I. C. L. R. at p. 413. See, however, remarks of 
Svuriivan, M.R., M‘Causland v. Murphy, 9 L. R. Ir., at p. 15. 

The 3rd Section of 8 & 9 Vic., c. 106, which required that leases made after 
1st October, 1845, should be by deed, is also repealed so far as it relates to the 
relation of landlord and tenant in Ireland (Sec. 104), so that now, as regards 
contracts for the letting of land in Ireland, made after lst January, 1861, a deed 
is never necessary; but a note in writing is always required unless the letting is 
from year to year, for a year certain, or for a lesser period. 

This section, however, only applies when an interest in lands is intended to be 
actually passed, a preliminary agreement for the future creation of a tenancy is 
not within it, and is still regulated by the 2nd Section of the Statute of Frauds: 
M‘Causland v. Murphy, 9 L. R. Ir. 9. See further as to the distinction between 
an executory agreement to let land and a present demise: Harl of Leitrim v. Geelan, 
evens ©. UW. 122: 

(a) A lease, in order to be valid, requires to be executed by the landlord or his 
agent, “authorized in writing.” The older authorities established that when the 
lessor did not execute a lease, as no estate passed, the tenant, though he had 
executed the lease, was not at law bound by the covenants in it: Soprani v. Skurro, 
Yely. 18; Pitman v. Woodbury, 3 Exch. 4. And this was so, though the lessee 
had enjoyed the possession during the whole time: Swatman v. Ambler, 8 Exch. 72; 
Hutchins v. Vaughan, 111. C. L. RB. 349, 6 Ir. Jur. N. 8. 103. But this appears 
not to be the law since the Judicature Act: Babington v. O’Connor, 20 L. R. Ir. 
246, 211. L. T. R. 41. See further as to the necessity for signature of landlord: 
Archbold v. Lord Howth, I. R. 1 C. L. 608; Domville v. Brack, 16 I. C. L. R. 167; 
Collum v. Mangan, 17 I. L. T. R. 94; Butterly v. M‘Kechnie, 2 N. I. J. R. 26. 
A written agreement for a tenancy from year to year need not be signed by the 
landlord, as it is not within this section: Jagoe v. Harrington, 10 L. R. Ir. 335. 

The effect of the entry of a lessee under a void lease is to make the lessee a 
tenant at will only to the landlord: Ward v. Ryan, I. BR. 10 C. L. Wie Ons Tas 51. 
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But the tenancy at will so created may be changed into a tenancy from year to 
year by the payment of rent or other circumstance indicative of an intention to 
create a yearly tenancy. See notes to Doe Rigge v. Bell, and Clayton v. Blakey, 
2 Sm. L. C., 10th Ed., p. 116, et seg. But the payment of rent does not necessarily 
create a tenancy from year to year. It is at most only evidence of such, which 
may be rebutted by circumstances: Smith v. Widlake, 3 C. P. D. 10. 

(6) The lease or agreement may be executed by an agent for the landlord, and 
not by himself personally; but where an interest in the lands is intended to be 
actually passed, the agent must be authorized in writing to execute it. Where a 
mere executory agreement is entered into which is intended to be followed by the 
execution of a»more formal lease, it is not necessary that the agent should be 
authorized in writing to conclude it: M‘Causland v. Murphy, 9 L. RB. I. 9. 

The lease must be executed by the agent, as agent, at a time when he had 
authority to act as such. In equity, as well as in law, the rule holds good that 
a contract which is made by a person who, professing to be agent for another, 
makes the contract not as agent, but as a principal, and who, when making it, has 
not authority to do so, cannot be validated by a subsequent ratification and adoption 
of it by the person for whom it is afterwards alleged to have been made: Byrne 
v. Rorke, I. R. 3 Eq. 642. See further as to the responsibility of a landlord for 
the acts of his agent in making an agreement for a lease: Archbold v. Lord Howth, 
Deed @ ei) 60S) din. Sure Senocs 

(c) A lease, if for more than 21 years, should be registered under 6 Anne, 
c. 2, or under the Local Registration of Title Act, 1891, Sec. 53, so that its priority 
or validity may not be interfered with by a subsequent registered lease or con- 
veyance. But by Sec. 14 of the Registry Act (6 Anne, c. 2) “leases for years not 
exceeding twenty-one years, where the actual possession goeth with the said lease,” 
are excepted from the provisions of the Act, and have priority over any subsequent 
registered conveyance or lease. 

A lease or agreement for a lease should be stamped with an ad valorem stamp 
as prescribed by the Stamp Act, 1891, but a mere proposal for a tenancy, not 
accepted by the landlord in such a manner as to constitute a contract, does not 
require a stamp. See Edge on Leases, p. 10, note. 

“The lease is usually prepared at the tenant’s expense, but the landlord’s solicitor 
is generally employed by the tenant to carry into execution any agreement for a 
lease, or for the renewal of a lease between the parties, and if the lessor, under 
such circumstances, pay his own solicitor the costs of the lease or renewal, he may 
recover the amount from the tenant in an action for money paid to his use:” 
Furlong, Landlord and Tenant, 1st ed., p. 379. But if an action be brought for 
breach of agreement to execute a lease by an intended lessee, it is no answer to 
allege that the plaintiff had not prepared the lease and tendered it for execution, 
for there is nothing in law to prevent a lessor from preparing the lease and 
tendering it for execution himself : Cantley v. Powell, I. RB. 10 C. L. 200; Burke 
v. Smyth, 9 Ir. Hq. R. 197; and “although it may be customary ior a landlord’s 
solicitor to prepare the lease, it is, without doubt, the part of the tenant’s solicitor 
to register it:” per Brapy, L.C., In re Rorke’s Estate, 14 Ir. Ch. R., at p. 445. 

Any person, whether he has any title to lands or not, may make a lease which 
will be good, as against himself by estoppel, and the assignee of tae reversion which 
exists only by estoppel is entitled to the benefit of the estoppel in like manner as 
the original lessor: Cuthberson v. Irving, 4 H. & N. 742, 29 L. J. (N. S.) Exch. 485, 
6 Jur. N. S. 1211. The real owner of the lands may be similarly bound by 
estoppel if he knowingly permits a person having no estate in the lands to make 
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a lease of them. “Where the real landlord permits another person to treat a 
third person as his landlord, he cannot go back from that afterwards. Lord 
Denman puts it very pointedly that, as a tenant is estopped from denying his 
landlord’s title, so the landlord will be estopped from alleging that the tenant 
has not properly paid his rent when he has paid it to another person with the 
sanction of the landlord:” per Barry, L. J., Harold and Maher v. Daly, 30 L. R. 
ee av p. fi. 

The most usual case of a lease which operates by way of estoppel is a letting 
by the Land Judge of the Chancery Division, or by the Receiver, of a portion of 
an estate under the control of the Court. Such a letting makes the occupier a 
tenant by estoppel to the official landlord, and all its terms may be enforced against 
him. The landlord’s estate is also bound by the tenancy of the occupier, because 
the letting has been made through the power of the Court (see judgment of 
Firzerpson, L.J., in re Lawrence's Estate [1896], 2 1. R., at pages 354-5). 

A lease cannot operate by way of estoppel, when the absence of title in the lessor 
appears on the face of the deed: Pargeter v. Harris, 7 Q. B. 708; M‘Areavy v. 
Hannan, 13 I. C. L. R. 70. 

Thus where a lease was made by mortgagor and mortgagee, reciting the mortgage, 
and reserving rent to the mortgagor, it was held to be void, for the rent was 
reserved to a person having no title to the lands, and as the want of title appeared 
on the face of the deed, there was no estoppel to render it valid: M‘Areavy v. 
Hannan, 13 I. C. L. R. 70. 

But if the defect does not appear on the face of the deed the reservation to a 
person having no estate in the lands may be good. Thus where A, being solely 
seized of lands joined with B, who had no estate therein, in a lease to OC, the 
rent and remedies being reserved to B, and it did not appear on the face of the 
deed that B had no estate in the lands, it was held that the representatives of B 
could recover in ejectment for non-payment of rent, for that the tenant was 
estopped from denying that B had an estate in the lands: Lessee of Parke v. 
McLoughlin, 3 Ir. Jur. (O. 8.) 405. 

If a lessor has, at the date of a lease, no estate sufficient to support it, and the 
lease takes effect only by estoppel in the first instance, any estate in the lands 
which he afterwards acquires “feeds the estoppel” and the lessee becomes entitled 
as if the lessor originally had title. The lease which rested merely in estoppci 
will thus become good and unavoidable in interest: Co. Lit. 476. Furlong L. & T.., 
2nd Ed., p. 474, et seq. 

A lease by a mortgagor after the date of his mortgage was always valid by way 
of estoppel as against him, so long as the mortgagee did not interfere. And 
similarly it has been held that an arranging debtor whose estate was vested in 
his assignees, under Secs. 349 & 350 of the Bankruptcy (Ireland) Act, 1857, may 
make a valid lease, between himself and the tenant: Doran v. Moore, 16 L. R. Ir. 
181. Sometimes the mortgagee has been held bound by a lease thus granted. 
Thus where a mortgagee, with notice of a lease made subsequent to the mortgage, 
took from the mortgagor a conveyance of the equity of redemption in such a way 
as that instead of being kept distinct it became united to the interest in the 
mortgage, it was held that the mortgagee was bound by the lease: O'Loughlin 
y. Fitzgerald, 1. R. 7 Eq. 483. But the mere fact of a mortgagee raising no 
objection to the mortgagor creating new tenancies, when informed of it, does 
not bind him by such tenancies: O’Rourke’s Estate, 23 L. R. Ir. 497. The 10th 
Section of the Land Act, 1896, now, however, makes lettings of agricultural 
holdings which are within the Land Acts binding on mortgagees, in certain cases, 
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if made by mortgagors after the date of the mortgage, while in possession. 
See that section and notes thereto, post. 

Annuitants who receive rents reserved by leases in part discharge of their 
annuities are not bound by the leases, as they have no estate in the lands and 
no power to interfere: Metcalfe v. Ryves, 14 Ir. Ch. R. 558. 

Limited owners, such as tenants for life, could not, by the rules of the Common 
Law, make valid leases to continue longer than the duration of their own estates. 
Settlements by deed or will, however, often confer express powers on limited 
owners or upon trustees to grant leases, which bind all estates deriving under 
the settlement. Trustees in whom the legal estate is vested may, indeed, without 
any express leasing power, make yearly or other reasonable lettings: Fitzpatrick 
v. Waring, 11 L. R. Ir. 35 (C. A.). But the cestuis que trust cannot, without 
express power, bind more than their own estates. : 

Leases executed in pursuance of powers take effect by way of limitation of the 
use not merely out of the estate of the lessor who exercises the power, but. out 
of the original inheritance of the settlor, just as if the term were limited to the 
lessee by the instrument creating the power: Sugden on Powers, 484. But the 
conditions and restrictions attached to the power must be carefully observed, or 
the lease made under it will be void. Relief, however, against the defective execu- 
tion of powers of leasing may now be given in certain cases under 12 & 13 Vic. 
c. 26, and 13 and 14 Vic., c. 17. As to the construction of these statutes, and when 
they are intended to apply, see Harold and Maher v. Daly, 30 L. R. I. 697 (C. A.). 

“A lease made by a tenant for life, not warranted by his leasing power, is 
absolutely void at law as against the remainderman, and will not be set up or 
ratified. by the simple acceptance of rent. If, however, the person in remainder 
accept rent from the lessee which accrued due after the lessor’s decease, though 
the lease be void, a yearly holding will be created, which can only be put an 
end to by a regular notice to quit.”—Furlong’s “Landlord and Tenant,” 2nd ed., 
p. 56. 

Powers of leasing are now also conferred on mortgagors, mortgagees, tenants 
for life, and other limited owners by various statutes. 

A mortgagor of land, while in possession, may, as against every incumbrancer, 
and a mortgagee, in possession, may as against all prior incumbrancers, under 
the powers conferred by the 18th Section of the Conveyancing Act, 1881, grant 
valid agricultural leases for 21 years and building leases for 99 years, provided 
the conditions of the section are complied with. 

Tenants for life and other limited owners may, under the Settled Land Act, 
1882, grant building leases for 99 years, and any other lease (in Ireland) for 35 
years, binding on the persons entitled in remainder. See Secs. 6, 58 & 65 of 
that Act; see also L. & T. Act, 1870, Sec. 28, post. 

(d) A lease for a life or lives can now be created by a written agreement not 
under seal in the same way as a lease for a term of years. And if it is clear that 
the parties intended such to be the duration of the lease, their intention will be 
given effect to, even though the document is inartificially drawn. Thus where 
a lease demised lands to hold “from the 29th September last for the lives of 
(persons named) and for the term of 88 years from thence,” it was held by 
Porter, M.R., that the term of years was reversionary, and not concurrent: 
In re O'Connor and Small’s Contract, 33 I. L. T. R. 43. Also, where a landlord 
agreed with a tenant that the latter should not be disturbed in his holding “so 
long as the rent for which he has stipulated is paid, and so long as I (the land- 
lord) am in possession of the premises myself,” it was held that a tenancy for 
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the life of the lessee was created if the landlord’ 
Davis, 6 L. R. I. 50. 


the Court was equally divided as to whether a similar provision could be given 


effect to or not), and March v. Wilson, 29 I. L. T. R. 133, referred to in notes 
to Sec. 3, ante, p. 5. 


s estate lasted so long: Wood v. 


(ce) As to the extent of the premises demised by a lease, it has been laid down 
that “where land adjoining a highway or inland river is granted, the prima facie 
presumption is that the parties intended to include in the grant a moiety of the 
road or river bed, as the case may be (per Frrzauratp, B., Dwyer v. Rich, I. R. 
6 C. L., at p. 149), and such general presumption ought to prevail unless there 
is something to indicate a contrary intention”: Ibid. 

The word “Appurtenances” when used in a lease is a flexible term, and must 
be interpreted so as to carry out the intention of the parties: Dobbyn v. Somers, 
Eel eC. cle. 295, 6 Ir, Jur, Ni S. 57. In that case it was held to include a 
right of turbary. In O’Hare v. Fahy, 10 I. C. L. R. 318, a right of commonage 
upon an adjoining mountain was held to be similarly included. But in Jones v. 
Whelan, 16 I. C. L. R. 495, it was held that the word “ appurtenances” could not 
include a piece of ground usually occupied by the tenants of the holding, but 
not necessary to its enjoyment. 

As to the effect of exceptions and reservations in a lease, see Cochrane v. 
M'Cleary, I. R. 4 C. L. 165; Corcor v. Payne, I. BR. 4 C. L. 380; and Moroney 
v. Macnamara, I. R. 6 C. L. 181. 

(f) A lease by deed requires to be delivered, but a formal delivery is sufficient ; 
and the fact that the lessor retains actual custody of the deed does not interfere 
with its validity: Doe d. Garnons v. Knight, 5 B. & C. 671. “It seems to me,” 
says Bayzzy, J., in that case, “that where an instrument is formally sealed and 
delivered, and there is nothing to qualify the delivery but the keeping the deeds 
in the hands of the executing party, nothing to show that he did not intend 
it to operate immediately, that it is a valid and effectual deed, and that delivery 
to the party who is to take by it, or to any other person for his use, is not 
essential.” See also Hari of Miltown v. Goodman, I. R. 10 C. L. 27; Babington v. 
O'Connor, 20 L. R. Ir. 246. 

When there is an obvious clerical error in a lease it may be treated as amended, 
and it is not necessary that there should be a counterclaim for the purpose of 
having the deed reformed: Borrowes v. Delaney, 24 L. R. Ir. 503. But if there 
is conflicting evidence as to the intention of the parties, an amendment cannot 
be made: Gray v. Boswell, 13 I. Ch. R. 77; Fallon v. Robins, 16 Ir. Ch. R. 422. 
And where, after the execution of a lease, the reversion was conveyed to a pur- 
chaser for value, the Court refused to reform the deed upon an allegation of 
mutual mistake as to its duration: Coates v. Kenna, I. R. 7 Eq. 113. It is only 
where the mistake is mutual that a lease may be rectified; if the mistake is 
on one side only, it may be a ground for setting aside the deed, but not for 
reforming it: Gun v. M‘Carthy, 13 L. R. Ir. 304. “If the operative part of the 
deed be doubtfully expressed, then the recital may be safely referred to as a key 
to the intentions of the parties; but where the operative part of the 
deed uses language which admits of no doubt, it cannot be controlled by the 
recital”: per Sir J. Leacu, Bailey v. Lloyd, 5 Russ. 344. A recital, though it 
generally operates as an estoppel between the parties, does not necessarily do so: 
Blackhall v. Gibson, 2 L. R. Ir. 49. 

The question as to how far the terms of a lease can be held to be varied by the 
mode in which the lease is described in a Landed Estates Court conveyance of the 
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lessor’s interest, has been frequently discussed. The following extract from the 
judgment of May, C.J., in Middleton v. Clarence (I. R. 11 C. L. 499), thus lays down 
the law upon the subject :—‘‘If lands are conveyed subject to a lease referred to 
in the schedule annexed, and the schedule does not: purport to set out the terms 
of the lease, but states merely the quantity of land demised and the particulars 
of the lease, for the purpose of identification, the lease itself must be referred to 
in order to ascertain those terms, and must be regarded as incorporated in the 
deed. If, on the other hand, the deed in the schedule or otherwise purports to 
set forth the terms of the lease, then the terms so set forth must alone be regarded 
as those regulating the rights and liberties of the lessee:” I. R. 11 C. L., at p. 504. 
Thus, where a L. EH. C. conveyance erroneously stated, by reference to a map, that 
a lease, subject to. which the conveyance was made, comprised premises which it 
did not, as a matter of fact, include, it was held by the Court of Appeal affirming 
the Q. B. D., that the erroneous statement was binding and conclusive: Oliver 
v. Rooney (1895) 2 I. R. 660. “In my opinion,” says Mappen, J., in that case, 
“whenever the Court has, in performance of its statutory duties, ascertained any 
term of the tenancy, and stated that term in the conveyance, positively, and not 
by way of reference to the lease, the lease,- although incorporated with the con- 
veyance, and capable of being looked at for other purposes, cannot be used to 
contradict, alter, or modify in any respect the statement contained in the con- 
veyance: ” [1895] 2 I. R. at p. 675. See, however, contra, Riordan v. Mullins, 
26 I. L. T. & S. J. 646, where Barry, L.J., held, on a civil bill appeal, that 
a tenant was not precluded, by an erroneous recital of the covenants of a 
lease in the schedule to a Landed Estates Court Conveyance, from claiming 
the benefit of a covenant according to the terms actually contained in the lease 
itself. See further on this point: De Vesci v. O’ Kelly, I. R. 4 C. L. 269, 2 C. LE. 
267; Cusack v. Hudson, 6 L. R. Ir. 309, 4 L. BR. Iv. 694, and notes to-See. 3, 
Qnte, Pp. de 

Where an executory agreement for a lease is entered into, a decree for specific 
performance can be obtained against either party who refuses to execute a lease 
in accordance with the agreement. The contract must be in writing, and. “signed 
by the party to be charged therewith, or some person thereunto by him lawfully 
authorised,” so as to comply with the 2nd Section of the Statute of Frauds: 
M‘Causland v. Murphy, 9 LU. R. I. 9. But it may be made out from several 
documents connected together by parol evidence: Craig v. Elliott, 15 L. R. Ir. 257. 

The contract must also be complete in all its terms. See Fry, Spec. Perf., 
cap. ili. An executory agreement for a lease does not satisfy the Statute of Frauds 
unless it can be collected from it on what day the term is to begin: Marshall v. 
Berridge, 19 Ch. D. 233. In which case it, was held, overruling the previous case 
of Jacques v. Millar (6 Ch. D. 153), that there is no inference that the term is to 
commence from the date of the agreement, in the absence of language pointing to 
that conclusion. See also Wyse y. Russell, 17 I. L. T. R. 31, MaeD. 281; Drew 
v. Brabazon, 17 I. L. T. R. 75, MacD. 287. An agreement for a lease, however, 
though it mentions no date for the commencement of the term, may contain 4 
reference to circumstances from which such date can be ascertained; and, in 
that case, specific performance of it will be decreed by the Court: Phelan v. 
Vedcastle, 15 L. R. Ir. 169, 175; Erskine v. Armstrong, 20 L. R. Ir. 296. But the 
inference as to the date must be plain and unambiguous: White v. M‘Mahon, 
18 L. R. Ir. 460. 

Where there was a concluded agreement for a lease followed by a negotiation 
as to some of the covenants it was to contain, upon all of which the parties agreed 
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except as to one, which was repudiated by the intended lessee, but which by law 
is implied in every lease unless it is otherwise expressly provided, the Court, not- 
withstanding the dispute, decreed specific performance: Blakeney v. Hardie, 
I. R. 8 Eq. 381. 

If the landlord from the limited extent of kis estate or power is unable to give 
a lease for the whole interest which he agreed to give, he will be compelled, it 
the lessee so desires, to execute a lease to the full extent which his estate or 
power authorizes, and compensation will be allowed to the lessee for the agree- 
ment not being carried out to its full extent: Leslie v. Crommelin, I. R. 2 Eq. 134. 

A mere verbal agreement for a lease, which by the Statute of Frauds and this 
Section, in order to be valid, should be in writing, may, however, be specifically 
enforced if a sufficient act of part performance by the party who seeks relief can be 
established. In Vunn v. Fabian (L. R. 1 Ch. App. 35), it was held that payment 
of an increased rent by a tenant was sufficient part performance of a parol agree- 
ment for a lease as against the landlord, to take the case out of the Statute of 
Frauds. This case, however, has been strongly dissented from in England in 
Humphreys v. Green (10 Q. B. D. 148), and Alderson v. Maddison (8 App. Cas. 467, 
7 Q. B. D. 174); but, notwithstanding this, it has been followed in Ireland in the 
cases of Conner v. Fitzgerald (11 L. R. Ir. 106), and Lanyon v. Martin (50h Rak 
297). In these cases it was laid down, as a general rule, that, where a new letting 
for any term is made, at an altered rent, to a tenant in possession, under a pre- 
existing tenancy, the payment by the tenant and the acceptance by the landlord of 
the altered rent, if shown to have been paid and accepted on foot of the new 
tenancy, is a sufficient part performance to enable either jparty to enforce specific 
performance as against the other, even though the agreement be merely verbal. 
In the case, however, of Howe v. Hall, I. R. 4 Eq. 242, where the rent of other 
neighbouring tenants had been”increased at the same time as the plaintiff’s, and 
different versions of the agreement had been given by him at different times, the 
Court refused specific performance. 

The expenditure of a large sum of money in improvements on the land may 
also amount to a part performance of the agreement: In re Suilivan’s Estate, 
23 L. R. Ir. 255. But if the sum so expended be small, and such as a tenant from 
year to year might have prudently expended, it will not be considered such: 
Howe v. Hall, I. R. 4 Eq. 242. See further as to part performance, Fry, Spec. 
Perf., 3rd ed., p. 268, et seq. 

The part performance miay be the act of a third party. Thus, when A sur- 
rendered an existing -lease to B his landlord, on the faith of a verbal promise by 
B to give a new lease to C, it was held that the execution of the surrender by A 
was a sufficient act of part performance to enable C to enforce the verbal agrée- 
_ ment against B: In re Cooke’s Trustées’ Estate, 5 L. R. Ir. 99. 

A parol agreement to grant a lease, entered into by a tenant for life with a 
leasing power, coupled with part performance by the lessee during the EG of 
the tenant for life, does not, however, bind a remainderman who did not acquiesce 
in the acts of part performance: Hope v. Lord Cloncurry, I. R. 8 Eq. 555. 


5. In case any tenant or his representative, after the expiration 
or determination of the term agreed upon in any lease or instru- 
ment in writing, shall continue in possession (4) for more than one 
month after demand of possession by the landlord or his agent, 
such continuance shall, at the election of the landlord, (a) be deemed 
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to constitute a new holding of the said lands from year to year, 
subject to the former rent and to such of the agreements contained 


in the lease or instrument as may be applicable to the new hold- 


ing (¢). 


(a) This section gives an option to a landlord to treat an overholding tenant as 
a tenant from year to year on the terms of his expired lease. The option is taken 
away from the landlord in the case of leases of agricultural holdings by the 21st 
Section of the Land Act, 1881, the effect of which section is to apply to every 
tenant of an expired lease the provisions of this section of the Act of 1860. See 
judgment of Patrzs, C.B., Ireland v. Lundy, 22 L. R. Ir., at pp. 420, 422. 

(b) The fact that a tenant is allowed to continue in possession after the expiration 
of his lease may be, in itself, and apart from any question of payment of rent, 
evidence as against the landlord of the creation of a new tenancy on the terms 
of the expired lease: Wivon v. Darby, I. R. 2 C. L. 467. See, especially the 
judgment of O’Hacan, J., at p. 474. And this may be the case even where the 
verson entitled to the reversion is not the original lessor, but a third party, such 
as a new rector of a parish (Doe d. Cates v. Somerville, 6 B. & C. 126), or a remain- 
derman upon the death of a tenant for life: O'Keeffe v. Walsh, 8 L. R. Ir. 184, 
6 L. R. Ir. 348. 

Continuance in possession is only, of course, evidence of the creation of a new 
tenancy when it is by the permission of the landlord; and if there is a controversy 
as to the terms upon which the tenant has been permitted to occupy, it is a 
question of fact to be left to the jury what was the precise character of the 
tenant’s occupation, whether as tenant from year to year on the terms of the 
expired lease, or subject to negotiations for a new lease on different terms or 
otherwise: Caulfield v. Farr, I. R. 7 C. L. 469. Thus, where, though the tenant 
remained in possession, the landlord frequently demanded possession, told the 
tenant he was a trespasser, and refused to accept rent when tendered, it was held 
that there was no evidence of the creation of a new tenancy, and that a verdict 
was properly directed for the landlord in an action to recover possession (Cusack v- 
Farrell, 18 L. R. Ir. 494); affirmed on appeal (20 L. R. Ir. 56). 

A tenant who has been declared entitled to compensation under the Land Act, 
1870, cannot be compelled by process of law to quit his holding until the amount 
awarded has been paid to him or lodged in court (Land Act, 1870, sec. 21). It 
would appear that continuance in possession upon this ground could not create a 
new tenancy if the landlord delayed to pay the compensation. 

(c) If a new tenancy is created by the tenant’s continuance in possession, the 
terms of it are presumed to be that the tenant holds according to the terms of the 
original lease, including any special covenants, so far as they are applicable to a 
yearly tenancy: Roc v. Ward, 1 H. Bl. 97; Kelly v. Patterson, L. R. 9 C. P. 681. 
Thus, a covenant to repair may be one of the terms imported into the new tenancy, 
so that if the premises are accidentally burned down during the existence of such 
new tenancy the tenant may be bound to rebuild them: Morrogh v. Alleyne, 
I. R. 7 Eq. 487; Digby v. Atkinson, 4 Camp. 275. See as to the rights of a tenant 
in case of destruction by fire or accident of the demised premises, when there is 
no fovenant or agreement to repair, Sec. 40, post. So also a covenant against 
alienation contained in a lease has been held to extend to a tenancy from year to 
vear. which arose. ou its expiration, where the tenancy did not come within the 
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provisions of Sec. 1 of the Land Act, 1881, as to sales: Meath v. Megan (1897) 2 
T. R. 47 (i. C.) 477 (C. A.) 311. L. T. R. 28, 95. 

But although there is a presumption that all the terms of the old agreement 
continue to apply, except so far as they are rendered inapplicable by the change 
in the duration of the tenancy, “it is always open to the parties to show that, 
though many of the terms are carried on by express agreement, or by tacit impli- 
cation, other terms do not continue. Any term may be dropped or changed by 
actual contract, and in other cases, certain conditions, such, for example, as 
agreements to erect buildings within a fixed period, may be impliedly dropped, or 
may become inappropriate, and will consequently be held not to be continued by 
implied contract :” (per FrrzcrBBon, L.J., Meath v. Megan (1897) 2 I. R. at p. 479. 
Some terms, again, may not attach to the yearly tenancy arising on the expiration 
of a lease because they are inconsistent with statutory rights subsequently con- 
ferred. Thus, a covenant against alienation without the landlord’s consent con- 
tained in a lease does not attach to the tenancy which arises at its expiration, if 
the power of sale conferred by the 1st Section of the Land Act, 1881, applies to the 
tenancy: In re Wright and Tittle’s Contract, 29 L. R. I. 111. 

See further as to the creation of a tenancy by the conduct of the parties upon 
the éxpiration of a lease, notes to Sec. 3, ante, p. 7. 


6. Every tenancy from year to year shall be presumed to have 
commenced on the last gale day of the calendar year on which rent 
has become due and-payable in respect of the premises, until it 
shall appear to the contrary. 


This section is chiefly of importance as regards the service of notices to quit. 
It was frequently referred to in the various cases decided upon the ambiguous Sec. 58 
of the Land Act, 1870 (now partly repealed). See Fitzwilliam v. Dillon, I. R. 9 C. 
L. 251; Murphy v. M‘Cormick, I. R. 10 C. L. 326; and Shearman v. Kelly, 2.L. R. 
Ir. 415. As to service of notices to quit and the length of notice now required, 
see notes to Notices to Quit Act, 1876, See. 1, post. 


7. The estate or interest of any tenant under any lease or other 
contract of tenancy shall not be surrendered otherwise than by a 
deed executed, or note in writing (a) signed by the tenant or his 
agent thereto lawfully authorized in writing, or by act and opera- 
tion of law (0). 


A surrender cannot be made to take place in futuro; it must operate as an 
immediate conveyance of the tenant’s interest: Doe v. Millward, 3 M. & W. 328; 
Neville v. Harman, 17 I. L. T. R. 86, MacD. 277. 

A surrender by an assignee relieves the lessee from liability for any future rent. 
Where an assignee in whom the interest in a lease was vested surrendered it by 
an agreement in writing, which the landlord accepted “without prejudice to my 
claim against J. C. M. as lessee,” it was held that as the lease was validly sur- 
rendered he could, not afterwards recover rent under it from J. C. M.: Clements 
y. Richardson, 22 L. R. I. 535. 

A mortgagor may, notwithstanding his conveyance of the reversion, accept a 
surrender of a tenancy, if he is in possession and the mortgagee has served no 


Sect. 5-7, 


Presumed com- 
mencement of 
tenancy. 


Surrenders to be 
in writing. 


Who may accept 
a surrender. 


Sect. '7. 


Evidence of 
surrender. 


Who may sur- 
render, 


20 Landlord and Tenant Act (Ireland), 1860. 


notice of his intention to take possession or enter into receipt of the rents. 
Jud. Act, 1877, Sec. 28 (5). 

A tenant for life may accept surrenders of any leases of the settled land (Settled 
Land Act, 1882, Sec. 13), and can give new leases provided they are, at the time of 
their execution, in conformity with his powers. See Lefroy v. Walsh, 1 Ir. C. L. 
R. 311. 

A surrender of portion of demised premises does not prejudice the landlord’s 
right as to the residue either as against the original lessee or an assignee. See 
Sec. 44, post, and Baynton v. Morgan, 22 Q. B. D. 74 

(a) Although a surrender must be in writing, oral admissions by the party against 
whom the evidence is given, that notice of surrender has been served may be proved, 
even though the written notice itself is not produced: Martin v. Doherty, 6 L. RB. Ir. 
194, following Slatterie v. Pooley, 6 M. & W. 669, the authority of which had been 
previously questioned in Ireland: Lawless v. Queale, 81. L. R. 382. 

Payment of an abated rent for a long period of time by a tenant holding under 
a lease is, if unexplained, also evidence from which the surrender of the lease and 
the creation of a new tenancy from year to year may be inferred: Lefroy v. Walsh, 
11.-C. L. R. 311. See, however, contra, Roche v. Roche, 8 I. L. T. R. 7, and 
Booth v. Daly, 61. C. L. R.,460. In the latter case, after an abated rent had been 
received for 18 years, a landlord was held entitled to recover the full rent reserved 
by the lease. A landlord should give notice, however, to the tenant of his inten- 
tion to exact the full rent again before he can recover it: Fitzgerald v. Lord 
Portarlington, 1 Jones, 431; Ambrose v. Keohan, 17 I. L. T. R. 7. (See notes to 
Sec. 45, post.) , 

Where a lease is surrendered, even by all the parties who are beneficially in- 
terested in it, and a new lease obtained in lieu thereof, the latter is subject to 
the same trusts in equity as the former was: Hill v. Hill, I. R. 8 Eq. 140, 622. 
As to the doctrine of graft generally, see notes to Keech v. Sandford, 1 Wh. & 
Tud., L. C. 

A tenant from year to year can surrender his tenancy at any time, without his 
landlord’s consent, upon duly serving a notice of surrender in sufficient time before- 
hand, according to the terms of his tenancy. See Notice to Quit Act, 1876, 
Sec. 1, post, and notes thereto. A lessee cannot, as a general rule, surrender, 
without the lessor’s consent, unless by virtue of a clause in his lease empowering 
him to do so, or under some statutory authority. 

It would appear from the case of Zorrens v. Cooke, 22 L. R. Ir. 239, that there 
is nothing in the Land Act, 1881, to prevent a present tenant under that Act 
surrendering his tenancy and taking a new future tenancy instead thereof. The 
case actually decided that a surrender by a lessee of a lease which was existing when 
the Act passed and the acceptance of a new future tenancy from year to year in 
lieu thereof was valid, but in giving judgment Natsu, L.J., lays down in general 
terms that “there is nothing in the Act to prevent the bona fide surrender of an 
old and the creation of a new tenancy: ” 22 L. R. Ir, at p. 246. See further on 
this point notes to Land Act, 1881, Sec. 20, post. 

When a surrender is made by virtue of a proviso contained in a lease, the terms 
of the lease must be strictly complied with: I/‘@rath v. Shannon (7 2. Gah, 
128), in which case it was held that the payment of all rent due was by the terms 
of the lease a condition precedent to the surrender. Similarly, where a lease con- 
tained a clause enabling a tenant “to surrender and deliver up the hereby demised 
premises . . . . and to terminate this, present demise,” upon serving six 
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months’ notice of his intention to do so, and the tenant served the notice, but 
at the expiration of the six months did not give up possession, claiming to hold 
on as.a present tenant under the 21st Section of the Land Act, 1881, it was held 
that the lease was not surrendered: Perrott v. Dennis, 18 L. R. Ir. 29; 20 I. L. 
T. R. 7. But a lease may be so expressed that the mere service of the notice will 
determine it: Hodges v. Clarke, 17 I. L. T. R. 83. The notice of surrender in 
such a case, it has been held, need not be signed by the tenant, unless the lease so 
requires it: Carleton v. Herbert, 11 Ir. J. N. S. 326; 14 W. R. 772. Query, whether 
this would be so under the words of the present section, “signed by the tenant or 
his agent thereto lawfully authorised in writing.” But if a tenant serves a notice 
of surrender, and the landlord accepts it, the tenant will be estopped from after- 

wards setting up the invalidity of the notice: Brosnan v. Dobson, 2 1. W. L. R. 181. 

A voluntary surrender by a middleman does not affect the rights of sub-tenants : 
Mellor v. Watkins, L. R. 9 Q. B. 400. Even though the middleman was, at the 
date of the surrender, liable to a forfeiture: Great Western Railway Co. v. Smith, 
2 Oh. 1.235. 

Various statutes confer powers on lessees to surrender their leases in certain 
events, without the concurrence of their landlords. Thus Sec. 40 of the present 
Act enables a lessee, upon the destruction of a dwellinghouse or building, which 
is the substantial matter of the demise, by accidental fire or other inevitable acci- 
dent, to surrender same, provided there is no clause in his lease binding him to 
repair. 

A middleman may also surrender an agricultural holding, when the rents of his 
sub-tenants are reduced by the Court under the Land Acts, 1881 and 1887, below 
that which he himself pays. (See Land Act, 1887, Sec. 8, and notes thereto, post.) 

Assignees in bankruptcy may disclaim the interest in a lease belonging to the 
bankrupt, and if they do so the lease is deemed to be surrendered from the date 
of the order of adjudication: Bankruptcy (Ireland) Act, 1872, sec. 97. If the 
bankrupt refuses to give up possession, a writ of assistance may be issued to 
compel him to do so under Sec. 271 of the Bankruptcy (Ireland) Act, 1857. 

(8) A surrender may take place “by act and operation of law” without any deed 
or note in writing. “A surrender by act and operation of Jaw, I think,” says 
Brapby, C.B., “may properly be stated to be a surrender effected by the construc- 
tion put by the Courts on the acts of the parties, in order to give to those acts 
the effect substantially intended by them, and when the Courts see that the acts 
of the parties cannot have any operation except by holding that a surrender has 
taken place, they hold it to have taken place accordingly”: Zynch v.- Lynch, 
6 Ir. L: R., at p. 138. 

-The acts of the parties which may thus constitute a surrender by operation of 
' law may be classed under four headings—(1) Delivery of possession of the demised 
premises to the landlord; (2) The tenant adopting a position inconsistent with the 
fact of his holding as tenant; (3) The acceptance by the tenant of a new lease or 
agreement; or (4) The admission of a new tenant under a new letting, made to 
the knowledge of, and with the consent of, the former tenant. 

(1) If possession is delivered to, and accepted by, the landlord there will be a 
surrender of a lease even without any writing. But there must be a physical taking, 
or at all events something amounting to a virtual taking of possession: per 
Cocxpurn, C.J., Oastler v. Henderson, 2 Q. B. D., at p. 578. In that case a lessee, 
having gone to America, left the keys with an agent to dispose of the house as 
best he could; the agent, unable to find a tenant, gave the keys to the landlord 
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in December, 1868, who put up bills and advertised the house to be let. The 
house was, however, not let until 1872, and it was held by the Court of Appeal 
that there was no surrender by operation of law until the new letting in 1872, 
although some workmen of the landlord’s occupied two rooms in the house in 1870. 
“The mere attempting to let,” says Cockpurn, C.J., “does not amount to an 
estoppel. The landlords did nothing but what they might reasonably be expected 
to do under the circumstances for the benefit of all parties. As for the fact that 
the plaintiff’s workmen used two of the rooms in 1870, I do not think that any 
jury ought to hold that to be equivalent to a taking of possession, for it is, under 
the circumstances, quite consistent with an intention to hold the defendant to 
his lease”: Qastler v. Henderson, 2 Q. B. D., at p. 578. But if the landlord, 
having accepted the key against his will, afterwards avail himself of its possession 
in a way he would not be entitled to do unless he had accepted the surrender, 
such as to obtain a tenant at any moment, and put him into immediate possession, 
this may amount to an acceptance of the surrender - McMurtry v. McGivern, 32 
I. L. T. R. 154 (Parzzs, C.B.). See further on this point O'Reilly v. Mercer, 10 
Ir. Jur. N. 8.149; Grimman v. Legge, 8 B. & C. 324; Doe d. Huddleston v. Johnston, 
M‘Clel. & Y. 141; Phené v. Popplewell, 12 C. B. N. S. 334, and notes to Duchess 
of Kingston's Case, 2 Sm. L. GC. 

(2) Similarly, if a tenant becomes a servant or caretaker to his landlord, that is 
equivalent to giving up actual possession. Thus, where a middleman surrendered 
his lease by deed, and a sub-tenant, who was ploughman to the head landlord, on 
being informed of the fact, verbally agreed to continue in possession of his house 
as caretaker, and so continued for some time, receiving his weekly wages and 
paying no rent, it was held that the agreement amounted to a surrender by opera- 
tion of law: Lambert v. M‘Donnell, 15 I. C. L. R. 136; 9 Ir. Jur: N. S. 371. 

(3) The acceptance by a tenant of a new lease, or even a parol agreement for a 
new tenancy, also works a surrender by operation of law of the lease previously 
subsisting. “It was settled law,” says PENNEFATHER, B., “on the older authorities 
that the acceptance of a new lease by a tenant operated as a surrender of his 
interest, whether such new interest were for a greater or less estate, whether the 
first lease had been freehold or whether it was one for a long term of years. There 
are many authorities to show that the previous lease, whether of freehold or for a 
term of years, was surrendered by the acceptance of a demise, though by parol :” 
Lynch v. Lynch, 6 I. L. R., at p- 140. See also on this point Fenner v. Blake 
(1900) 1 Q. B. 426; Gray v. Gray [1894] LTR. 6650) ee he new lease, 
however, does not take effect according to the intention of the patties, 
the former interest is not deemed to be surrendered. There must be 
a valid lease to destroy the previous estate: Doe ad. Egremont vy. 
Courtenay, 11 Q. B. 702. But where a tenant for life made a lease for a term 
exceeding his power of two parcels of land, of one of which the lessee had previously 


‘been in possession as tenant from year to year, it was held, in an action to recover 


possession brought by the remainderman on the death of the tenant for life that 
the lessee could not set up as a defence the old yearly tenancy as unsurrendered : 
Brinkley v. M‘Munn, 32 L. R. I. 532 (Q. B. D.). But guere, whether this would 
be so, if the tenancy from year to year had existed before the lands were put in 
settlement, and was binding upon the several estates thereby created. See 
judgment of Horns, J., 32 L. R. Ir., at pp. 539-540. 

But the acquisition by the tenant of a present tenancy under the Land Act, 1881, 
of an additional parcel of land, and the fixing of a bulk rent for the enlarged holding by 
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the landlord, does not, in consequence of the 20th Section of the Land Act, 1881, Sects. 7-3. 
necessarily effect a surrender by operation of law of the old tenancy and the creation 

of a new one, although independently of this section it appears that it would do so: 

Jackson v. Hagan, 28 L. R. Ir. 326; Conroy v. Drogheda, 1894, 2 I. R. 590 (C. A.). 

As to how far the doctrine of implied surrender is affected by Sec. 20 of the Land 

Act, 1881, see notes to that Section, post, and Butler v. O’ Mahony, 321. L. T. R. 93: 

1 Greer 22. 

(4) A letting made to a new occupier, with the privity and assent of the rormer By letting toa 
tenant, has the same operation: Zhomas v. Cook, 2 B. & Al. 119, 2 Stark, (Vy Ud haa 
Nickells v. Atherstone, 10 Q. B. 944: Doran v. Kenny, I. R. 3 Eq. 148. And this 
has been held to be so, even where the original lease was a freehold lease: Lynch 
vy. Lynch, 6 I. L. R. 131. This latter decision was, however, disapproved of by 
Sir E. Suepen, L.C., in Creagh v. Blood, 3 Jones & Lat. 153; but it was approved 
of and followed by the Court:of Common Pleas in Lynch v. Collins, 1 Ir. Jur. 
IN; SS. 211. 

In order to create a surrender by operation of law in this way, there must, 
however, be an actual change of possession : M‘Cracken v. Ross, 20 1. L. T. RB. 
65, 73; Anderson v. Anderson, 21 I. L. T. R. 35. But it is not necessary that the 
new tenant should go into actual physical possession; it is sufficient if another 
goes in as his agent or manager : M‘Cracken v. Ross, 20 1. L. T. R. 65, 73. A 
mere change in the receipts for rent is not sufficient: Bourke v. Bourke, I. RB. 
8 C. L. 221; nor is an entry in the estate books, without any actual change of 
possession: Anderson v. Anderson, 91 I. L. T. R. 35. -~nere must, also, be an 
intention to surrender, so that an assignment void as 2a breach of covenant against 
alienation under Sec. 10, post, cannot be given effect to in this way: Clifford v. 
Reilly, I. R. 4 C. L. 218. 

The surrender of a tenancy for the purpose of the acceptance by the landlord 
of a new tenant does not, if the holding is within the Land Acts of 1870 and 1881, 
effect a determination of the old tenancy, or prevent the old tenant from being 
considered a predecessor in title of the new tenant, so as to enable the latter to 
have a fair rent fixed or obtain compensation for improvements made by the former. 
See Land Act, 1881, Secs. 7 and 20, post. 

As an actual shifting of possession is necessary to constitute a surrender by 
operation of law, it follows that there can be no surrender by operation of law in 
the case of reversions and incorporeal hereditaments: Zyon v. Reed, 13 M. & W. ‘ 
285; 13 L. J. Ex. 377; 8 Jur. 762. This decision was approved of in Wiekeils v. 
Atherstone, 10 Q. B. 944, though the observations of the judges in deciding it were 
questioned. It was also followed in Ireland in the case of M‘Grath v. Shannon, 
17 1. GC. L. R. 128. See, especially, judgment of Picor, C.B., at pp. 139-140. 

An action for breach of contract cannot be maintained upon a surrender of 
premises unless the agreement is in writing, as required by the Statute of Frauds, 
even although the interest in land moves not to, but from, the plaintiff. Ronayne 
y, Sherrard, I. R. 11, C. L. 146. 


8. The surrender of any lease made before or after the passing of bape orl ne 
this Act for the purpose of obtaining a renewal thereof, shall be cut surrender 
valid without the surrender of the interests of the under-tenants tenancies 
thereunder; and the owners of such renewed lease for the time 


being and their representatives shall have the same rights and 
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remedies as against such under-tenants as he or they would have 
had or have been entitled to had such surrender not been executed f 
and the chief landlord shall have the same remedies against the 
premises for the rents and duties reserved in such new lease, not 
exceeding the rents and duties reserved by the lease out of which 
such under-tenancies were derived, as he would have been entitled 
to in case no such surrender had been executed. 


This section, though it does not in terms contain a provision for the preservation 
of the sub-tenants’ interests co-extensive with the rights and remedies given to the 
lessee against such sub-tenants, yet, by implication, it does so preserve ie interests 
of the sub-tenants intact. A tenancy from year to year under a midaleman whose 
own interest in the premises is derived under a lease for lives does not, therefore, 
where the middleman has obtained a new lease, terminate without notice to quit 
upon the expiration of the original lease, even though the new head-lease contains 
a covenant against sub-letting: Hayes v. Pitegibbon, I. R. 4 C. L. 500. 

“The eighth section of the Landlord and Tenant Act,” says ¥ITZGERALD, B., 
“which has been substituted for the ‘repealed fourth section of the Irish Act, 
5 Geo. II. c. 4, provides for the continuance of a lessee’s rights and remedies against 
his sub-tenants upon a surrender of his lease and the taking of a new lease as if 
there had been no surrender—in other words, makes the new lease a continuance 
of such lessee’s reversion, which it was not at Common Law; and I cannot doubt 
that the intention of the Legislature was to preserve the sub-tenants’ interests 
exactly as the repealed section of the Act of Geo. II. did in terms preserve them— 
viz., ‘as if the original lease out of which the respective under-leases are derived 
had been still kept on foot and continued :’” I. R. 4 CG. L. at p- 505. So, also, it 
has been held mn England that a voluntary surrender by a middleman does not 
affect the interests of sub-tenants: Great Western Railway Co. v. Smith, 2 Ch. 
D. 235, 3 App. Cas. 165: Mellor v. Watkins, L. R. 9 Q. B. 400. 


9. The estate or interest of any tenant (a) in any lands under 


_ any lease or other contract of tenancy shall be assigned, granted, 


or transmitted by deed executed, or instrument in writing (6) signed 
by the party assigning or granting the same, (d) or his agent thereto 
ijawfully authorized in writing, or by devise, (c) bequest, or act and 
operation of law, (e) and not otherwise; and in case the said estate 
or interest shall, on the death of the tenant, remain undisposed of 
and without any special occupant, (f) it shall pass to the personal 
representative of the tenant as part of the personal estate of such 
tenant. 


The history of the law as regards the assignment of the interests of tenants in 
land in Ireland may shortly be summarized as follows :— 

The first statute dealing with the subject is the Statute of Frauds (7 Will. IIT. 
C. 12), See. 1 of. which provided that no estate or interest in land should be 
assigned, granted, or surrendered, unless by deed or note in writing or by act 
and operation of law. Prior to this Act parol assignments were, apparently, valid. 
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By 7 Geo. IV., c. 29, s. 3, it was provided that where lands were held under any 
lease or agreement for a lease made after 1st June, 1826 (other than renewable 
leases or leases for 99 years or upwards), not containing an‘express clause authorising 
assignment, any assignment should be void, unless it was made with the express 
consent of the lessor, by being a party to the deed or written instrument, or by 
indorsement thereon if the assignment was by deed or instrument in writing, or by 
a written consent thereto if otherwise. 

This Act was repealed by 2 Will. IV., c. 17, except as regards leases made between 
1st June, 1826, and lst May, 1832 (Sec. 10). It is still the law as regards leases 
made between these dates, as the schedule of repealed statutes to the present Act 
contains the same saving clause, although it repeals the Act. 

By 8 & 9 Vic., c. 106, s. 3 (which was extended to Ireland as regards assign- 
_ ments, though not as regards releases and surrenders), all partitions, exchanges, 
and assignments which previously were required to be in writing were made yoid 
in law, unless made by deed. This section is now repealed by the present Act 
(Sec. 104), except as regards partitions and exchanges, which still require to be by 
deed (see Sch. B, post). 

The present section, which takes the place, practically, of all previous legislation, 
restores the law as regards the assignment of a tenant’s interest in land to what it 
was under the Statute of Frauds. 

The Local Registration of Title (Ireland) Act, 1891 (54 & 55 Vic., c. 66), now 
provides for the registration of leasehold estates in certain cases ; and where this 
takes place future transfers of such can only take place in the manner provided 
by Sec. 35 of that Act. Until the transferee is registered as owner of the land 
transferred an instrument of transfer does not convey any estate in the lands to 
him [Sec. 35 (2)]. 

(a) “The estate or interest of any tenant” would seem to include a tenancy at 
will. Prior to this Act, however, it was decided that a tenancy at will was not 
assignable: Murphy v. Ford, 5 I. C. L. R. 19. The question may be of some 
importance in cases where a void lease has been executed and no rent paid there- 
under. 

(®) An instrument in writing to operate under this section must purport to 
transfer the estate; though if that intention is sufficiently expressed no particular 
form of words is required: per WatsH, M.R., Doran v. Kenny, I. R. 3 Eq., at 
p. 153. A mere agreement to assign is not sufficient: Doran v. Kenny, I. R. 3 
Eq. 148. But an instrument may amount to an actual transfer, although the words 
used are merely “agrees to assign,” if immediate possession was obviously intended 
to pass: Manning v. Saul, 26 L. R. Ir. 640. 

As to whether an assignment amounts to an absolute transfer of the estate with 
an agreement to re-convey in certain events, or is merely a mortgage, see O’ Reilly 
y. O'Donoghue, I. R. 10 Eq. 73; Waillsams v. Owen, 5 M. & Or. 305; Fee v. Cobine, 
11 Ir. Eq. R. 406. 

An under-lease for the whole term does not, if made after lst January, 1861, in 
Ireland, amount to an assignment, as a reversion is not necessary to constitute 
the relation of landlord and tenant: Seymour v. Quirk, 14 L. R. I. 97, 455, 
18 I. L. T. RB. 29. See notes to Sec. 3, ante, p. 4. It is otherwise in England : 
Beardman v. Wilson, L. R. 4 C. P. 57. 

“The assignee of a lease becomes liable to the lessor for the performance of all 
the covenants which run with the land, and the lessee is also liable in the nature 
of a surety as between himself and the assignee for the performance of the same 
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covenants :” per PARKE, B., Humble v. Langston, 7M. & W., at p. 530. There is 
an implied promise on the part of each successive assignee,of a lease to indemnify 
the original lessee against breaches of covenant committed by each assignee during 
the continuance of his own term; and a lessee who has been compelled to pay 
damages to his landlord for such can sue an assignee by mesne assignment through 
whose default the breach has occurred: Moule v. Garrett, L. R. 7 Ex. 101, 5 Ex. 132, 
considered and explained in Bonner v. Tottenham & Edmonton Permancnt Invest- 
ment Building Socicty [1899] 1 Q. B. 161. But a lessee can only recover from an 
assignee the actual loss sustained; and where an action is merely commenced 
against him by the lessor he is not entitled to claim from the assignee the prospec- 
tive damages which may be recovered against him: Beatty v. Quirey, I. R. 10 
C. L. 516. He can, however, recover the costs which he has actually incurred, 
to be taxed as between solicitor and client: Wiley v. Smith [1894], 1 I. R. 153. 

It has been held by the Court of Appeal in Ireland, dissenting from Price v. 
Jenkins, 5 Ch. D. 619, and following the earlier Irish authority, Gardiner v. 
Gardiner, 12 J. C. L. R. 565, that there is no inflexible rule that every assignment 
of a leasehold interest must be an assurance for good consideration within 10 Car. I., 
sess. 2, c. 3, s. 14, in consequence of this liability of the assignee to indemnify the 
lessee from liability for breaches of covenant: Lee v. Matthews, 6 L. R. Ir. 530. 
The existence of onerous liabilities may give the transaction the character of a 
bargain, even though no money is paid; but, in each case, it is a question of fact 
whether the transfer is a bargain or a gift: Lee v. Matthews, 6 L. R. Ir. 530: 
Gardiner v. Gardiner, 12 I. C. L. R. 565. 

(c) As to the liability of a devisee or a iegatce of a leasehold estate, on the 
covenants in a lease, where he has not entered into possession, see Parnell v. Boyd 
[1896], 2 I. R. 571. He may apparently disclaim the gift, if he disclaims it in toto 
and in that event he will not be liable to the lessors; but if properties of different 
kinds are embraced in the same testamentary gift, he cannot repudiate what is 
onerous and keep the rest; if he accepts any portion of the gift, the leasehold 
interest vests in him, and the lessors may proceed against him directly (see judgment 
of Houmes, J. [1896], 2 I. R., at pp. 579-580). 

(d) The signature of the tenant, or of his agent authorized in writing, is, in 
general, necessary to the validity of an assignment ; but the necessity for such signa- 
ture is dispensed with in two cases—(1) Where a sheriff seizes under a fi. fa. and duly 
assigns to a purchaser the chattel interest of the judgment debtor in a tenancy 
(see Dixon on Sheriffs, pp. 134, et seq., and notes to Land Act, 1881, sec. 1, sub- 
sec. 14, post); (2) when a judgment mortgage is registered against the tenant’s 
interest under 13 & 14 Vic., c. 29, the effect of which is to “ transfer to, and vest in, 
the creditor” the interest in the lands (Sec. 7). See Madden on Registration, 
2nd ed., pp. 90, et seq. 

(e) An assignment by “act and operation of law” without any deed or note in 
writing may also take place—(1) Where there isa parol assignment followed by actual 
change of possession; (2) Upon the bankruptey of the tenant; or (3) His death; 
and formerly also (4) Upon the marriage of a female tenant. Now, however, by 
the Married Woman’s Property Act, 1882, no tenancy held by any woman married 
after January Ist, 1883, vests in her husband jure mariti. 

(1) As regards transfers by acts of the parties, it would seem that an actual 
transfer of possession of a tenancy to another without writing, if the new tenant 
is accepted by the landlord, constitutes an assignment by operation of law. 
Strictly speaking, under the old law it amounted to a surrender of the old tenancy 
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by operation of law to the landlord and the creation of a new tenancy in the 
assignee. See M‘Cracken v. Ross, 20 I. L. T. R. 65, 73, and cases cited in the 
* notes to Sec. 7, ante, p. 23. But now, by Sec. 20 of the Land Act, 1881, it is pro- 
vided that the surrender of a tenancy for the purpose of the admission of a new 
tenant or otherwise by way of transfer does not determine a tenancy (Sub-sec. 1); 
so that, in the case of agricultural tenancies at least, such a transaction must be 
looked on as an assignment. 

It must be remembered that this section applies to tenancies from year to year 
created by parol as well as to leasehold interests under deed or agreement in 
writing. It is doubtful, therefore, whether a parol agreement to transfer, followed 
by a change of possession, would, without the landlord’s knowledge and consent, 
effect an assignment by operation of law. 

“Mere alteration in the form of receipt by a landlord, unless assented to by all 
the parties interested, does not found evidence from which we can infer a change 
of the tenancy or a transfer of legal rights:” per Lawson, J., Bourke v. Bourke, 
I. R. 8 C. L., at p. 223; M‘Tiherron v. M‘Iitherron, 271. L. T. R. 62. 

(2) Upon the bankruptcy of a tenant, any leasehold estate or tenancy from year 
to year which he possesses remains vested in him, notwithstanding, Secs. 267 and 
263 of the Bankruptcy (Ireland) Act, 1857, until his assignees “elect to take” 
same under Sec. 271; Hanway v. Taylor, I. R. 8 C. L. 254; Somers v. McDonnell, 
51. W.L. R. 10. Upon their doing so, all the estate of the bankrupt vests in them 
by operation of law, under the sections previously mentioned ; but “the assignees 
of the bankrupt are not liable as assignees of the tenancy, unless they have done 
some act which unequivocally indicates to the lessor that they have elected to take 
the benefit of the lease:” per Lorp CaMpBELL, C.J., Goodwin v. Noble, 8 E. & B., 
at p. 602. If the assignees elect not to take, the Court has power to order a 
surrender of the premises under Sec. 271 of the Bankruptcy (Ireland) Act, 1857 : 
In re Brownrigg, 17 L. BR. I. 589. 

(3) The death of a tenant also effects a transfer of the tenancy by operation of 
law. If the tenancy is for a term of years, or from year to year, it vests at once 
in the personal representative when raised, who can recover possession from any 
person in possession: Wallis v. Wallis, 12 L. R. I. 63. Tf the tenant of an 
agricultural tenancy dies intestate and leaves no person entitled to his personal 
estate, the tenancy vests in the landlord: Land Act, 1881, Sec. 3. 

An outstanding tenancy in the representatives of a deceased tenant, even where 
no representative has been raised, must be determined before a mortgagee of the 
Jandlord’s interest can recover possession: Cosgrave v. Darcy, 12 I. L. T. Lite tale 

A legal personal representative in possession of a tenancy is personally liable to 
the landlord for rent and breaches of covenant: Wixon v. Quinn, I. R. 2 C. L. 248. 
The landlord may either sue him as executor or treat him as assignee: Fielding v. 
Cronin, 16 L. R. I. 380. But he is personally liable only to the extent of the 
value of the premises upon which he has entered (per May, C.J., London & North 
Western Railway Co. v. Hill, 12 L. R. Ir. at p. 146). If the letting was made 
to the testator and the executors do not give up the premises, the assets of the 
testator may be made chargeable during such time as they retain them in their 
possession: per TINDAL, C. J., Atkins v. Humphrey, 2 C. B., at p. 657. See 
further as to the liability of personal representatives, notes to Sec. 14, post. 

An executor de son tort is as much liable as a legal representative (Fielding v. 
Cronin, 16 L. RB. I. 379), but, of course, the assets of the deceased are not rendered 


liable by the occupation of an executor de son tort. 
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An administrator is not bound to sell a tenancy if there are no debts to be paid : 
Bradley v. Flood, 16 Ir. Ch. R. 236. He may, in such case, assign it to the parties 
entitled; but, if it is an agricultural holding it must be to one person only: Land 
Act, 1881, Sec. 3. 

If an agricultural tenancy is bequeathed to more than one person, the personal 
representatives must nominate one only of such persons as tenant, and, if they 
do not do so, the landlord may require the tenancy to be sold: Land Act, 1881, 
Sec: 3. 

(f) The concluding words of the section refer to what are called estates pur 
autre vic—i.e., leases for a life or lives of persons other than the lesse . Originally, 
if such an estate was granted to a man, without mentioning his heirs, upon nis 
death it became derelict: the heir could not take because he was not mentioned 
in the lease, and the executor could not, because the interest in the lands was not 
personalty; anyone, it was held, might then enter, for the residue of the life of the 
ecstut que vie, and whoever entered was called the general occupant. If the heir was 
named in the demise, the estate passed to him not as heir but as special occupant. 
The 9th section of the Statute of Frauds (7 Wm. IIT. c. 12, Ir.) provided that such 
an estate should be devisable, and that where no devise was made, it should be 
charged with debts in the hands of the heir in case he was the special occupant ; 
and that, in case there was no special occupant, it should pass to the personal 
representatives as part of the personal estate, subject to the payment of the debts 
of the deceased. This section is repealed but re-enacted by the Wills Act (1 Vic., 
c. 26, ss. 2 and 6)... 

The devolution of a lease for lives, in case of the death of the lessee intestate, 
is therefore now to the heir, if thé lease is expressed to be made to the lessee 
“and his heirs”; otherwise it passes to the personal representatives as if it were 
personal estate. 

If the interest in a lease for lives is vested in a purchaser under any of the 
Purchase of Land (Ireland) Acts and registered under the Local Registration of 
Title (Ireland) Act, 1891, it devolves in all cases where a death occurs after 
January Ist, 1892, like personal estate (54 & 55 Vic., ¢. 66, ss. 83, 84, and 85). 

Tenancies held under agreements for leases for lives in which there are no words 
of limitation, devolve on the personal representatives as personal estate and do 
not pass to the heir: Cornwall v. Saurin, 17 L. R. Ir. 595; “M ‘Dermott v. Balfe, 
I. R. 2 Eq. 440. 

Even if a lease for lives is made to a man “ and his heirs” the mode of devolution 
may be changed by the lessee or any assignee who is absolute owner of the estate : 
Brenan v. Boyne, 16 Ir. Ch. R. 87; Croker v. Brady, 4 L. R. I. 653. « Lands 
originally granted to A., or to A. and his heirs, may be diverted by A. by will 
or deed, and made to devolve on the executors or administrators of A., or the 
executors or administrators of a grantee or devisee of A. Such grantee or devisee 
may again change the devolution, and constitute the heirs of his grantee or devisee 
the special occupants, and go on; the last instrument creating a special occupant 
being that which regulates the devolution for the time being : per CHATTERTON, VC; 
Whitehead v. Morton, 19 L. R. Ir., at p. 447. But the mere donee of a power 
cannot change the devolution in this way: Whitehead v. Morton, 19 L. R. Ir. 435. 

Where a man having an estate pur autre vie, limited to him and his heirs, 
devises that estate by words which, without words of limitation, are sufficient to 
pass his entire interest, and the devisee afterwards dies intestate, the person to 
take is the heir, and not the personal representative of the devisee : King v. King 
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(1899], 1 I. R. 30 (C. A.) affirming the decision of Porter, M.R. (1898] 1 I. R. 91; 
Wall v. Byrne, 2 Jo. and Lat. 118; Blake v. Jones, 1 H. and Br. 227 n. In 
dealing with lands held pur autre vie, owing to the nature of the estate the whole 
interest passes absolutely without words of limitation: Brenan v. Boyne, 16 Ir. Ch. 
R. 87. 

There may be a special occupant of an equitable estate as well as of a legal 
estate in an interest pur autre vie, and the question who is such special occupant 
is determined in precisely the same manner in both cases: Reynolds v. Wright, 
2 De G. F. & J. 590, 30 L. J. (Ch.) 381. If there be no special occupant the estate 
will pass upon the death of the owner of the equitable estate intestate, to his 
personal representatives under the 6th section of the Wills Act (1 Vic., c. 26): 
Mounteashell v. More-Smyth [1896], A. C. 158; [1895], 1 I. R. 44. 

If an estate for lives be limited to A. and “his heirs, executors, and adminis- 
trators,” the heir will take as special occupant; but if it be limited to “A. and 
his executors and administrators” the latter will take as special occupants, and 
not as personal representatives: per Cuarrerton, V.C., M‘Dermott v. Balfe, I. R. 
2 Kq., at p. 445. The distinction may sometimes be of consequence. See Vorbury 
v. M‘Donald, 41. C. L. R. 137, and notes to Sec. 11, post, p. 35. 

The heir, if special occupant, is liable to the landlord for the rent reserved by the 
lease, but if he is in possession only as heir, he is liable only to the extent of the 
freehold lands which have descended to him from the ancestor: De la Poer v. 
Kirwan, 1. R. 9 C. L. 519; Fitzgerald v. Fitegerald, 1 I. C. L. R. 347. 


10. Where any lease (a) has been or shall be made containing an 
agreement restraining (0) or prohibiting assignment, the benefit of 
which has not been waived before the first day of June, one thousand 
eight hundred and twenty-six (c), it shall not be lawful (d) to assign 
the lands or any part thereof contrary to such agreement without 
the consent (e) in writing of the landlord or his agent thereto law- 
fully authorized in writing, testified by his being an executing party 
to the instrument of assignment, or by an indorsement on or sub- 
scription of such instrument. 


(a) “Any lease” includes an agreement in writing for a yearly tenancy, even 
though it is signed by the tenant only and not by the landlord: Jagoe v. Harring- 
ton, 10 L. R. Ir. 335 (see notes to Sec. 1, ante p. 3). It is doubtful, however, 
whether a covenant against assignment in a lease or agreement for a yearly 
tenancy in an agricultural holding made after the passing of the Land Act, 1881, 
to an occupying tenant, would be valid, if the poor law valuation were under 
£150 per annum. See Secs. 1 and 22 of that Act, post. The same question has 
been raised as regards a covenant against alienation in a lease, when a fair rent 
has been fixed under Sec. 1 of the Land Act, 1887; and it has been held by 
Cuatrerton, V.C., that such a covenant does not attach to the statutory tenancy 
then created, so as to prevent the tenant selling his tenancy under the provisions 
of the Land Act, 1881: Re Wright und Tittle’s Contract, 29 L. R. Ir. De he 
Land Acts, however, only apply to occupying tenants, and if the tenant is not 
in occupation a covenant against alienation in a lease, even of an agricultural 
holding, is still valid, and will be extended to a tenancy from year to year which 
arises on its expiration: Meath v. Megan [1897], 2 I. R. 39, 477 (C. A.), 31 I. L. 
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A covenant against alienation in a fee-farm grant is absolutely void and 
inoperative, as repugnant to the free power of alienation necessarily implied by a 
fee-farm grant, whether the grant is made under the Renewable Leasehold Con- 
version Act: In re Quin, 8 I. Ch. R. 578; or otherwise, Lunham’s Estate, I. R. 
5 Eq. 170. When a lease for lives renewable for ever contained such a covenant, 
it was held that a corresponding covenant should not be inserted in the fee-farm 
grant, and if inserted would be wholly void: Billing v. Welch, I. R. 6 C. L. 88. 

(b) An agreement which under special provisions affirmatively allows alienation 
is an agreement restraining alienation within the meaning of this section: In re 
Coffey’s Estate, 1. R. 4 Eq. 47; Lunham’s Estate, I. R. 5 Eq. 170. 

(c) The 1st June, 1826, was the date upon which 7 Geo. IV., c. 29, which placed 
a restriction upon the Common Law rules as to waiver, came into force. The 
provisions of Secs. 3 and 4 of that Act were somewhat similar to those of Sec. 43 
of the present Act (see notes to that section, post). The present section contains no 
provision as to waiver similar to that contained in the corresponding section as 
to sub-letting (see Sec. 18, post). 

As to the provisions of 7 Geo. IV., c. 29, and the repealing Statute, 2 Wm. IV., 
c. 17, with regard to assignments, see notes to Sec. 9, ante. The former Act is 
repealed by this Act (Sec. 104), “except as to leases, instruments, and agreements 
for leases made between the 1st day of June, 1826, and the Ist day of May, 1832” 
(Sch. B., post). The latter Act is repealed by the Stat. Law Rev. Act, 1874. Unless 
a lease made between these two dates contain a clause expressly authorizing assign- 
ment, its effect is the same as if it contained a clause prohibiting assignment with- 
out the landlord’s consent under this section. Leases for terms of 99 years or 
upwards, and leases for lives with a covenant for perpetual renewal, and leases 
from or under bodies corporate, lay or ecclesiastical, with a ftotics quoties covenant 
for renewal, are, however, excepted from the Act, 7 Geo. IV., c. 29, by sec. 3. 

As to what amounts to a clause expressly authorizing assignment within the 
meaning of 7 Geo. IV., c. 29, see Collins v. Healy, 9 I. C. L. R. 514; Meares v. 
Redmond, 4 L. Ir. 533. 

(@) This section renders null and void an assignment of lands held under a lease 
prohibiting assignment where the landlord’s consent is not testified in the prescribed 
manner. This was first decided in Butler v. Smith, 16 I. C. L. R. 213 (reported as 
Smith v. Bernal, 10 Ir. Jur. N. 8. 94), where it was held that, notwithstanding an 
assignment made without the landlord’s consent, the lands were liable to be taken 
in execution under a judgment against the lessee. ‘ 

A settlement on marriage is an assignment within the meaning of this section, 
if it purports to convey the lands. It will consequently be void if the landlord’s 
consent is not given: Smith v. Whitmore (1896), 1 I. R. 520. But a person who 
goes into possession under the settlement may be estopped from setting up its 
invalidity: Kavanagh v. Crowley, 33 I. L. T. RB. 30, notwithstanding the decision 
in Gillman v. Murphy, 1. R. 6 C. L. 34, and Doody v. Nolan, 2 L. R. Ir. 199. 

In Gillman v. Murphy, I. RB. 6 C. L. 34, it was held that the assignor could, after 
such an assignment, himself repudiate it and recover possession from the assignee. 

The illegality of the assignment may even be set up by the assignee ag against 
the landlord, even though the latter has given a verbal consent and has given 
receipts to the assignee for rent which accrued due subsequently to the assign- 
ment: Harl of Donoghmore vy. Forrest, I. R. 5 C. L. 443. In this case it was held 
by the Exchequer Chamber, overruling Duke of Leinster v. Metcalf, 11 I. L. R. 
565, that the landlord could not, in consequence of the previous payment of rent 
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by the assignee, treat the assignment as valid and sue the assignee for rent on 
the covenant. 

But an assignment without consent, though void as regards the passing of the 
estate, may cause a forfeiture where the lease contains a forfeiture clause, if the 
breach is not waived: Clifford v. Reilly, I. R. 4 C. L. 218. 

Although the assignment may be void, the assignee who enters under it acquires 
a lawful possession, though not as tenant. He cannot, therefore, be treated as a 
trespasser until possession is demanded; nor can mesne rates be recovered from 
him except from the date of such demand. See judgment of Panzes, C.B., Meares 
v. Redmond, 4 L. R. Iv., at pp. 545-6. 

The illegality of the assignment, if relied upon, must be specially pleaded. In an 
ejectment on title by the assignee of a lease against the assignors it was held that 
upon a mere traverse of the assignment the defendant could not set up its illegality, 
as having been executed contrary to a covenant against alienation: Hayes v. 
Corcoran, 8 L. R. I. 75. 

The assignor may still be sued for rent by the landlord if the assignment is 
without consent; and if he pays he cannot recover it from the assignee, even 
if the latter is in possession: Manning v. Saul, 26 L. R. Ir. 640. An agreement 
to assign, followed by a change of possession, is equivalent to an assignment: 
Manning v. Saul, 26 L. R. Ir. 640. 

If the assignment is itself void, all covenants in the deed dependent upon it are 
also void, and the covenantor is not estopped from relying upon the illegality : 
Doody v. Nolan, 2 L. R. Ir. 199, Ir. R. 11 C. L. 23. 

This “severe interpretation” of the section, as Curistran, L.J., calls it in 
Doody v. Nolan, 2-L. R. I. at p. 215, has not been concurred in by all judges. 
-Firzceratp, B., differed from the rest of the Court in Donoghmore v. Forrest, 
I. R. 5 C. L. 443; while Curistian, L.J., in Doody v. Nolan, refers to the decision 
of Donoghmore v. Forrest as a reductio ad absurdum, and that in Gillman v. Murphy 
as a reductio ad latrocinium (2 L. R. I., at p. 215). Of late there has been a ten- 
dency, both by legislation and judicial decision to restrict somewhat the strictness 
of the interpretation. Thus, where a tenant held an agricultural holding 
under a written agreement for a yearly tenancy, containing a clause 
against assignment, it was held that the effect of Sec. 1 of the 
Land Act, 1881, which confers a general power of sale on _ tenants 
within its provisions, was so to modify the effect of this section as to make 
an assignment without consent and without even notice to the landlord merely 
yoidable at the option of the landlord; but good as between the assignor and 
assignee: Hughes v. Higgins, 29 1. L. T. R. 82. 

By the Land Act, 1888 (51 & 52 Vic., c. 13), it is provided that an assignee of a 
lease with a clause against assignment may have a fair rent fixed, if the landlord 
has, as a matter of fact, consented to the assignment, though the consent has not 
been given in the manner prescribed by this section. And by the Land Act, 1889 
(52 & 53 Vic., c. 59), this provision is extended to the case of leases executed 
between Ist June, 1826, and Ist May, 1832, not containing a clause authorizing 
assignments. See these Acts, post. In such cases the assignees are, thereafter, 
estopped from denying that they were such (51 & 52 Vic., c. 13, sec. 1). 

It has also been held that although the interest in a lease containing a clause 
against alienation cannot be transferred directly without the landlord’s consent, it 
may be acquired by a stranger under the statute of limitations, without such con- 

sent: Rankin vy. M‘Murtry, 24 LU. R. Ir. 290. See on this point Mayor of Brighton 
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v. Guardians of Brighton, 5 C. P. D. 368. But see, contra, Tichborne v. Weir, 
67 L. T. 735: 8 Limes Reports, 713. 

Again, a clause against alienation does not operate to prevent a transmission 
of a tenant’s interest by operation of law (Kennelly v. Enright, 8 L. R. I. 33), unless 
there is a special provision in the lease to that effect (Maconchy v. Douglas, 23 
I. L. T, R. 12); so that a conveyance by the Sheriff of the interest in a lease con- 
taining such a covenant is good, even without the landlord’s consent: Kennelly v. 
Enright, 8 L. R. Ir. 33. In this case it was held that even where, by the terms of 
the lease, such a conveyance was capable of operating as a forfeiture, it was 
effectual to pass the interest in the lease to the purchaser, until the lessor elected 
to take advantage of the forfeiture. But if the covenant in the lease by 
its express terms refers to involuntary as well as voluntary assignments, it appears 
that an assignment by the Sheriff would be invalid: per Parizs, C.B., Hillock 
v. Cope, 91. lL. T. R., at p. 78. 

A judgment mortgage registered under 13 & 14 Vic., c. 29, operates as an assign- 
ment by operation of law, and is a good charge on a lease prohibiting alienation: 
Reidy v. Pierce, 11 I. C. L. R. 361. See, however, remarks of Duasy, L.J., upon 
this case: Quirke’s Estate, 3 L. R. Ir. at p. 26. 

It would seem also that a clause against alienation does not prevent a lease 
vesting in assignees in bankruptcy, notwithstanding the decision in Masterson v. 
Rochfort, 5 1. C. L. R. 102. The principle of the decision in Kennelly v. Enright, 
8 L. R. Ir. 33, seems to apply to the case. See also the judgment of FirzGERALp, B., 
in Barry v. Fitzsimons, 1. R. 2 C. L., at p. 336. 

But an assignment by operation of law, through the acts of the tenant himself, 
as by a parol or invalid assignment, followed by delivery of possession, cannot 
take place, as otherwise the prohibition would have no effect: Clifford v. Reilly, 
I. R.4C. L. 218. 

It would seem that the interest in a lease containing a clause against assign- 
ment may vest in the executors or administrators of the lessee, without any breach 
of the conditions: Parry vy. Harbert, Dyer, 45 d. But whether they can make a 
good title to a purchaser without such consent seems a little doubtful, notwith- 
standing the remarks of Frrzcnratp, B., in Bury v. Fitzsimons (I. R. 2 C. L., at 
p. 336) quoted below. It would seem, at all events, that if the executors or 
administrators are not named in the covenant, they can do so: Norbury vy. 
M'Donald, 4 I. C. L. R. 137; Seers v. Hind, 1 Vesey Jun. 295. The question is 
fully discussed in Williams on Executors, Part TU. (Biko LS chose 

It has been held that a devise by will is not an assignment within the repealed 
Sub-letting Acts (7 Geo. IV., c. 29, and 2 Will. IV., c. 17): Bury v. Fitzsimons, 
I. R. 2 C. L. 327. “I think,” says Firzcrratp, B., in that case, “the 9th Section 
of the Act (2 Will. IV., c. 17) shows that dispositions by way of devise are not 
assignments within the meaning of the Act any more than assignments by sheriffs 
under executions or assignments by executors or administrators, or from assignees 
of bankrupts or insolvents, or by operation of law ” (p. 336). CHarrerton, VGA 
however, expressed a doubt in Hx p. Raymond (I. R. 8 Eq., at p- 234), whether a 
covenant against assignment was not broken under the present section by a devise. 
But in the subsequent case of Foley v. Gallagher (2 L. R. Ir. 35, 389), it was dis- 
tinctly decided by the Court of Appeal, affirming the decision of the Exchequer 
Division, that the word “assignment” in this section, as well as in the repealed 
sections, 7 Geo. IV., c. 29, sec. 3, and 2 Will. IVs Cull secure, comprises acts inter 
vivos only, and that a disposition by will is not, therefore, within the operation of 
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any of these sections. But where a lease contained a covenant by the lessee not 
to assign the premises “or to devise or bequeath same other than to two of his 
children, without the previous licence or consent in writing of the [lessor],” it was 
held that an assignment by deed to a child of the lessee without such consent was 
void: Mahony v. Mahony, 30 L. R. Ir. 475 (Q. B. Ds): 

A deed of partition by joint tenants of lands is not an assignment within this 
section: Foley v. Gallagher, 2 L. R. Ir. 35, 389. 

An equitable mortgage by deposit of a lease, even if accompanied by a letter of 
agreement that the depositee shall have a lien thereon is not a violation of a 
covenant not to “mortgage, sell, or assign:” M‘Kay v. M‘Nally, 4 L. BR. I. 438, 
13 1. L. T. R. 130. And it has been held that the Landed Estates Court has juris- 
diction to sell the interest created by a lease containing a covenant against assign- 
ment where the lease has been deposited by way of equitable mortgage: Wax p. 
Domvile, 14 Ir. Ch. R. 19. But in Quirke’s Estate, 3 L. R. Ir. 23, Ormssy, J., 
refused to sell such an interest on the petition of a judgment mortgagee without 
the landlord’s consent, and the Court of Appeal held that he had exercised a wise 
discretion, as the conveyance by the court would either derogate from the landlord’s 
rights or give a defeasible title. It is the practice of the Land Judges not to sell 
in such cases without the landlord’s consent. In Byrne’s Estate (29 L. R. Ir. 250), 
Mownroz, J., thus states the practice of the Court where a petition is presented by 
an equitable mortgagee for the sale of a lease containing a clause against alienation : 
“The deposit of the title deeds is not an assignment within the 10th Section of 
the Landlord and Tenant Act, 1860, so as to render the security void in the absence 
of such a consent as is therein provided. It may be the lease has been forfeited 
by the creation of a charge or incumbrance of which the lessor could take advan- 
tage. If I had arrived at the conclusion that in the absence of such covenants as 
are contained in this lease the petitioners had a right to sell, I should have directed 
notice to be served on the landlord, to give him an opportunity, if he chose to do 
so, of consenting to the sale. If the landlord consented to the sale, the order would 
have been made absolute. If he refused to consent to a sale, and I were satisfied that 
a breach of covenant had been committed entitling the landlord to re-enter, I should 
probably have exercised my discretion by refusing to sell, as was done in Quirke’s 
case (3 L. R. Ir. 23). But I should not at once have dismissed the petition without 
first endeavouring to ascertain what course the landlord was disposed to take” 
(29 L. R. Ir., at p. 260). The decision of Monroz, J., on the case generally, was 
affirmed by the Court of Appeal (Zdzd.). 

A sub-demise is not a breach of a covenant against assignment: Palmer v. 
Spring, 14 Ir. Ch. R. 380. And a sub-lease is not now an assignment, even if it be 
ifor the whole term: Seymour v. Quirk, 14 L. R. Ir. 97, 455, 18 I. L. T. R. 29. See, 
‘however, Sec. 18, post, as to sub-lettings in breach of agreement. 

Where an assignee under a deed of assignment void under this section makes a 
-sub-letting, the sub-letting is good by estoppel as from a person in possession without 
any title: Wogan v. Doyle, 12 L. R. Ir, 69. 

An executory agreement for the sale of the interest in a lease with a covenant 
against alienation is perfectly good without the landlord’s consent, provided the 
yendor is willing and able to obtain such consent to the conveyance: Jackson v. 
Meteer, I. R. 7 C. L. 499. And to a suit for specific performance in such a case 
‘by the purchaser against the vendor it is no defence that it does “ot appear that 
the consent of the landlord has been obtained: Leitch v. Simpson, i. R. 5 Eq. 613. 

But if the landlord has refused his consent the case will be aifferent, for the 
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Court will not compel a defendant specifically to perform an agreement when the 
result would be to compel him to commit a breach of a prior agreement with 
another person: Willmott v. Barber, 15 Ch. D. 96 (Fry, J., whose judgment was: 
varied by C. A., but not on this point, 17 Ch. D. 772). 

(e) A consent in conformity with the express words of the lease, though not 
expressed in the manner prescribed by the section, renders an assignment valid, 
for in that case there is nothing done “contrary to such agreement :” In re Ulster 
Permanent Building Society, &c., 13 L. R. Ir. 67. There it appeared that the 
consent was endorsed on the lease, as required by the lease itself, and not upon 
the assignment as required by this section ; nevertheless it was held to be sufficient. 

But the requirements of the section must, in general, be strictly complied with. 
Thus where the consent is endorsed upon the assignment by the landlord’s agent, 
it must be shown that he was authorized in writing to give it, otherwise the consent 
is ineffectual; and there is no presumption that an ordinary land agent is so 
authorized: M‘@rath v. Ahern, 20 L. R. Ir. 341; Smith v. Whitmore [1896], 1 I. R. 
520 (see judgment of Cratrerton, V.C., at p. 530); Smyth v. Hdic, 27.1. Ll. T:-R. 86- 
See further as to what amounts to written consent, note (d) to See. 18, post. And 
as to presuming the existence of a lost deed waiving the covenant: Stevenson v.. 
Parker [1895], 2 I. R. 504; and De Montmorency v. McAdam [1899], 2.1. R. 299. 

Where an assignment of a lease containing a clause against alienation is relied’ 
upon in an action, the plea should aver not only the fact of the assignment, but- 
also that the landlord’s consent was given in the manner required by this section : 
Sexton v. Canny, 8 L. R. Ir. 216. And conversely where the illegality of an assign- 
ment is relied upon, the fact that the landlord’s consent was not duly given should 
be specially pleaded; for a mere traverse puts in issue the mere fact only of the 
assignment having been executed, and not its legality: Hayes v. Corcoran, 8 L. R- 
Ir. 75. In this case the judge at the trial refused to allow the defendant to amend, 
and the Court approved of his having so refused, upon the ground that if the 
illegality had been brought to the plaintiff’s notice in time he might have procured 
a sufficient endorsement of consent before the trial. 

The section does not require the consent to be given at any particular time. 
Whenever it is endorsed it validates the assignment as from that date, provided 
there are no intervening transactions to interfere with it: Scott v. Redmond. 
8 L. RB. Ir. 112; Vodin v. Cleary, I. R. 7-C. Li. 17; Davis v. Davis, 4 Ir. L. R. 353 ;; 
Moynehan v. Hickey, I. R. 10 C. L. 253. But the consent when given does not 
operate retrospectively, M‘Grath v. Ahern, 20 L. R. I. 341, so that if it be given 
after a verdict for a lessee in an action for possession, it does not entitle the assignee 
to judgment. The latter can only commence a cross-ejectment : Meares v. Redmond, 
4 L. R. 1. 533 [Affirmed on appeal but not reported]. And where, after the date 
of the assignment but before the consent was endorsed, the leasehold interest was 
seized under an execution against the original lessee it was held that the seizure 
was good: Butler v. Smith, 161. 0. L. R. 213. 

Although the section renders any assignment not in accordance with its provisions 
unlawful, it does not provide that there shall be any forfeiture in consequence of 
non-compliance; nor will there be, unless there is some clause in the lease to create 
one. 

An assignment though void under this section may cause a forfeiture of the lease, 
if the breach be not waived: Clifford v. Reilly, I. R. 4 C. L. 218. But a person 
who has no jegal interest in the lease cannot work a forfeiture, even though he is 
in possession and has paid rent to the landlord: Hely v. Perry, 2 Ll. RB. Ir. 266. 


a3 § 24 Vict., Cap. 154: 3d 

Where a forfeiture has been incurred, the fact of bringing an action to recover Sects. 10-11 
possession is an election to avoid the lease: Kilkenny Gas Co. v. Sommerville, BT? 
2 L. R. I. 192. No demand of possession is necessary before commencing the 
action: Lord Talbot de Maiahide v. Odlum, I. R. 5 C. L. 302. But the Court will 
not allow interrogatories to be delivered for the purpose of discovering whether a 
forfeiture has been committed: Browne v. Davis, 2 L. R. Ir: 434. 

Where, in an ejectment for forfeiture incurred by an attempted assignment of « 
lease, a defence of waiver was set up, the Court refused to stay the proceedings 
under Sec. 13 (3) of the Land Act, 1881, so as to allow the tenant to obtain the 
benefit of the Land Act, 1888 (51 & 52 Vic., c. 13), on the hearing of an application 
to the Land Commission to fix a fair rent: M‘Neill v. Thompson, 24 L. R. Ir. 444. 

An ejectment for a breach of condition against assignment is not a disturbance 
within the Land Act, 1870. (See Sec. 9 of that Act, post). 

The 14th section of the Conveyancing Act, 1881, provides, generally, that a right 
of re-entry or forfeiture for a breach of covenant contained in a lease is not to be 
enforced by action or otherwise until a notice as prescribed by the section has been 
served upon the lessee. But by Sub-sec. 6 it is provided that the section does not 
extend to ‘a covenant or condition against the assigning, underletting, or disposing 
of the land leased,” or to bankruptcy, or taking in cxecution of the lessee’s 
interest, &c. 

A court of equity has jurisdiction to relieve against a forfeiture caused by an Relief in equity 
ass:'gnment without consent contrary to a covenant: Burke v. Prior, 15 Ir. Ch. 
R. 106. But the general rule is not to give relief except in cases of fraud, accident, 
or surprise. See judgment of Kay, L.J., in Barrow v. Isaacs (18911, 1 Q. B., at 
p- 425. In that case the Court refused relief, although the breach which was 
occasioned by sub-letting without consent only occurred through the forgetfulness 
of the lessee’s solicitor, and did no injury to the lessor. 

This section of the Landlord and Tenant Act, 1860, contains no provision as to Waiser of 
a waiver of a clause against assignment similar to that contained in Sec. 18 as to ©°Ven@™ 
sub-letting. Sec. 43, post, provides for the case of leases made after the 1st January, 
1861, cnly. As regards leases made before that date “ whatever at Common Law 
would be a waiver of a clause against assignment must be so still:” per Monamay. 
C.J., Clifford v. Reilly, I. R. 4 C. L., at p. 230. In that case, accordingly, it was 
held that the receipt of rent by a landlord with knowledge of a forfeiture previously 
incurred by an assignment without consent was a waiver of the forfeiture. But it 
must be remembered that, although the forfeiture which depends on the lease may 
be waived, the assignment is not for that reason made valid under this section: 
Clifford v. Reilly, 1. R. 4 C. L. 218. The question of waiver is one of fact for the 
jury: M‘Weill v. Thompson, 24 L. KR. 1. 444; Meares v. Redmond, 4 L. R. I. 533. As 


to waiver, generally, see notes to Sec. 43, post. 


11. Every assignee (a) of the estate or interest or any Part Assignee liable 
thereof (b) of any tenant, by lawful assignment, or by devise, against assign- 
bequest, or act and operation of law, made after the passing of this 
Act, shall be subject to the observance of all agreements in 
respect of assignment or sub-letting to the same extent as the 
criginal tenant might have been. 


(a) The effect of this section is to place an assignee with consent, when the leas- 
contains a clause against alienation, in exactly the same position as regards liability 
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under the lease as the original lessee was before assignment; for, in such a case, 
an assignment with consent discharges the lessee from liability (Sec. 16, post) ; 
and, as under this section an assignee cannot again assign without consent, he 
cannot rid himself of liability, any more than an original lessee can do so, without 
the sanction of the landlord. 

As to the liability of an assignee generally to perform the covenants contained in a 
lease, see Sec. 14 and notes thereto, post, p. 41. 

Under the repealed Act, 2 Will. IV., c. 17, section 7 of which was in pari materia 
with this section, it was held that the executors of a lessee for lives containing a 
covenant against alienation could not assign the leasehold interest without the 
consent of the landlord, as the estate vested in them not qué executors, but as 
special occupants under the grant, which was made to the lessee, “his heirs, 
executors, administrators and assigns:” Norbury v. M‘Donald, 4 I. C. L. R. 137. 

(6) The assignee of a tenant’s interest, “or any part thereof,” is bound by the 
covenant against assignment under the terms of this section. As to the liability 
under the general covenants of a lease of a person who is assignee of part of the 
lessee’s interest only, see Grattan v. Wail, I. R. 2 C. L. 485, and notes to Sec. 14, 
post, p. 41. 


12. Every landlord (a) of any lands holden under any lease or 
other contract of tenancy shall have the same action and remedy 
against the tenant, and the assignee of his estate or interest, or their 
respective heirs, executors, or administrators, in respect of the agree- 
ments contained or implied in such lease or contract, (b) as the 
original landlord might have had against the original tenant, or his 
heir or personal representative respectively; and the heir or 
personal representative of such landlord on whom his estate or 
interest under any such lease or contract shall devolve or should 
have devolved shall have the like action and remedy against the 
tenant, and the assignee of his estate or interest, and their respec- 
tive heirs or personal representatives, for any damage done to the 
said estate or interest of such landlord by reason of the breach of 
any agreement contained or implied in the lease or other contract 
of tenancy in the lifetime of the landlord, as such landlord himself 
might have had. 


In Chute v. Busteed, 16 I. C. L. R. 222, 10 Ir. Jur. N. S. 367, it was held by the 
Exchequer Chamber, reversing the decision of the Court of Exchequer (14 I. C. L. R. 
115, 8 Ir. Jur. N. S. 369), that this section was not retrospective; and that although 
it applied to fee-farm grants, whether made under the Removable Leasehold 
Conversion Act or otherwise (see judgment of Hays, J., 16 I. C. L. R., at p. 338), 
still that when a fee-farm grant containing a covenant to repair was made before 
1860, and the interest in the grantor became vested in the plaintiff also before 1860, 
the latter was not entitled to sue the assignee of the grantee for breach of the 
covenant to repair, as there was no privity of contract between them. “I think,” 
says Hays, J., “the action and remedy provided by the 12th Section ought not to 
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be applied to cases of assignment before the Act, but only to those which occurred 
after the Act; so that the rights of persons claiming under the contract of assign- 
ment might not be unduly or unjustly interfered with. In short, I understand the 
12th Section merely to say that for the enforcement of any right which the landlord 
now has or shall hereafter have against the tenant or his assignee, he shall have 
the same action and remedy as the original landlord might have had against the 
original tenant; but it gives no new rights in respect of bygone assignments upon 
which that remedy was to operate:” 16 I. CO. L. R. at pp. 239-240. 

It appears from this decision that although the Section does not apply in any 
event to fee-farm grants made before the passing of the Act, even when assigned 
after lst January, 1861 (for there being, in such cases, no reversion, there is no 
relationship of landlord and tenant within the meaning of Sec. 3), still the Section 
does apply to assignments made after that date of leases, made before the passing 
of the Act, where a reversion is reserved to the lessor. This question has not, 
however, been directly decided in any reported case. 

In the case of fee-farm grants made under the Renewable Leasehold Conver- 
sion Act (12 & 13 Vic., c. 105), it is provided by Sec. 10 of that Act that all covenants 
implied by law on the part of the landlord or tenant of the former leases, and all 
covenants contained in such fee-farm grants in substitution for covenants contained 
in the old leases shall run with the estate in fee created under that Act in the 
same manner as they formerly did in the cases of the Renewable Leases: See that 
Sect. Appendix, post. 

(a) “Every landlord” means every person “for the time being entitled to the 
estate or interest of the original landlord:” (Sec. 1, ante, p. 1). It includes the 
assignee of a person who had possession but no title, and a tenant is estopped 
from denying the rights of such an assignee just as he would be from denying the 
title of the original landlord: Ward v- Ryan, I. R. 10 C. L. 17. But where the 
plaintiffs claimed rent as assignees of the reversion, it was held to be a good 
defence for a tenant that the assignment was made with intent to defraud 
creditors, that the assignor had subsequently become bankrupt, and that his 
assignee in bankruptcy had demanded and obtained payment of the rent sued for: 
Sexton v. Canny, 8 L. R. Ir. 216. 

Where a lessor in 1864 executed a deed by which he constituted himself and 
another person tenants of lands which he himself had leased in 1863, it was held 
by the House of Lords that the two together as “conjunct landlord” were entitled 
under this section to the benefit of the covenants in the lease (Liddy v. Kennedy, 
L. R. 5 H. L. 134), affirming the judgment of the Exchequer Chamber and Common 
Pleas in Ireland: I. R. 1. L. 105. “Although it may be held in Ireland,” says 
Lorp Haruertey, L.C., “that the Statute of Henry VIII. (to which the Statute 
of Charles I. in Ireland was analogous, dealing with the interest of assignees of 
reversions, is not applicable to a case like this, where the reversion has been 
severed, and therefore does not enable persons, where the reversion has heen 
parted with to avail themselves of the previous construction of this proviso, yet the 
Statute for Ireland of the 23 & 24 Vic., c. 154, has entirely remedied that defect. 
It appears to me that this Statute has been framed for the express purpose of 
removing some of those technical difficulties which stood in the way of justice, 
and which, though devised originally with logical regard to consequences, have 
been found in practice to involve far more frequently the failure of justice than to 
secure any beneficial result to the parties; it carries into effect the true meaning 
of the contracts into which they had entered:” L. R. 5 H. L., at p. 143. 
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A lease of the reversion granted to commence in presenti during the continuance 
of a prior subsisting lease appears to put the second lessee in the position of a 
landlord as regards the prior lessee, provided the latter attorns: Hdwards v. 
Wickwar, L. R. 1 Eq., 403. Whether an attornment is necessary in Ireland in such 
a case seems doubtful, having regard to Sec. 3 of this Act. It is stated in Furlong’s 
Landlord and Tenant (2nd ed., p. 30), that “if there be a tenant in possession 
under a lease for lives or years and during the continuance of his term another 
lease is made to a different person for lives or for years, to commence in presenti, the 
second or concurrent lease operates as an immediate grant of the reversion. It 
constitutes the owner of the second or concurrent lease the immediate landlord of 
the orig'nal lease, and entitles him to the rent and services reserved by the prior 
lease; and upon the expiration or sooner determination of the prior lease his lease 
becomes a lease in possession for the residue of the term for which it was granted, 
then to come and unexpired.” Such a lease is a lease of the reversion, as distin- 
guished from a lease in reversion. The distinction between the two is of great 
importance in reference to the statutory tenancy created by the 2Ist section of the 
Land Act, 1881, on the expiration of an existing lease. See notes to that section, 
post, and judgment of Frrzcrszon, L.J., Beamish v. Crowley, 16 L. R. Ir., at p. 290. 

It is enacted by 8 & 9 Vic., c. 106, s. 5, that under an Indenture executed after 
1st October, 1845, the benefit of a covenant respecting any tenements or heredita- 
ments may be taken, although the taker thereof be not named a party to the same 
Indenture. Under this section it has been held that, where one of the Land Judges 
of the Chancery Division demised lands “pending the matter,” the rent being 
reserved to “the lessor or his successors in office, or to the Receiver for the time 
being appointed to receive the rents,” a Receiver subsequently appointed could, 
by direction of the Land Judge, bring an action for rent under the covenant in 
the lease (Lloyd v. Byrne, 22 L. R. Ir. 269; and the action may be maintained 
during the life of the lessor, though he is not a party to it (Monroe and Darley v. 
Plunket, 23 I. L. T. R. 76); and against the tenant’s sureties as well as against 
the tenant himself: Zdid. 

‘) This section appears to give a right to the assignee of a landlord to sue upon 
all covenants which are “incident to the tenancy,” whether they run with the land 
or not. See judgment of AnprEws, J., in Borrowes v. Delaney, 24 L. R.1., at p. 517, 
where the point was thus decided on the corresponding 13th Section, as regards the 
assignee of a tenant. As to what covenants run with the land, see notes to 
Spcncer’s Case. 1 Sm. L. C.; notes to Sec. 13, and See. 14, post; Fleetwood v. Hull, 
23 Q. B. D. 35, and Athol v. Mid. G. W. Ry. Co., I. R. 3 C. L. 333; where it was 
held that a covenant to allow a lessee to make use of a conduit made for carrying 
off waste water ran with the land. 

It seems that the burden of a covenant, not involving a grant, never runs 
with the land, except:as between landlord and tenant: Ansterberry v. Corporation 
of Oldham, 29 Ch. Div. 750. 


13. Every tenant of any lands shall have the same action and 
remedy against the landlord and the assignee of his estate or 
interest, or their respective heirs, executors, or administrators, in 
respect of the agreements contained or implied in the lease or 
other contract concerning the lands, as the original tenant might 
have had against the original landlord, or his heir or personal 
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representative respectively ; and the heir or personal representative 
of such tenant on whom his estate or interest shall devolve or 
should have devolved shall have the like action and remedy against 
the landlord, and the assignee of his estate or interest, and their 
respective heirs and personal representatives, for any damage done 
to the said estate or interest of such tenant by reason of the breach 
of any agreement contained or implied in the lease or other contract 
of tenancy in the lifetime of the tenant, as such tenant might 
have had. 


The same principles of construction would appear to be applicable, mutatis 
mutandis, to this section as to the last. See notes, ante, pp. 36-38. 

An assignee can only recover damages for a breach in his own time. See 
judgment of Patizs, C.B., Doyle v. Hort, 4 L. R. Ir., at p. 467. In that case a 
sub-lease was made containing a proviso to permit a particular trade prohibited 
‘by the superior lease. The head landlord stopped the conversion of the premises 
into a shop for the purpose of the trade, and subsequently the sub-lessee assigned to 
the plaintiff, who again attempted to carry on the trade, but was restrained by 
injunction; it was held that, even assuming that the proviso amounted to a covenant 
to permit the trade, the covenant was one of which there had been a complete 
breach before the assignment, and that no right of action for this breach passed 
to the plaintiff as against the executors of the middleman: Doyle v. Hort, 4 L. R. 
Tr. 455. 

In Borrowes v. Delaney (24 L. R. Ir. 503) a lessor had covenanted with a lessee 
to allow a sum of £40 paid to the lessor by the lessee at the date of the lease in 
discharge of a particular gale of rent, under the lease. The Exchequer Division 
held that this was a covenant of which an assignee of the lessee’s interest could 
claim the benefit under this section whether it was one which ran with the lasd 
or not. ‘‘ With respect to the point,” says ANDREWS, J., “that the covenant in 
question does not run with the land, even assuming that ib does not (which I by 
no means decide), I think the defendant, as assignee of the lease, is entitled ta 
the right which was incident to the tenancy by virtue of the covenant when he 
became assignee—viz., the right of having the gale of rent falling due on the 
29th September, 1888, deemed satisfied, in the events which have happened, by the 
£40 which was paid when the lease was granted:” 24 L. R. Ir., at p. 517. 

It was also decided in this case that the assignee was entitled to the benefit of 
the covenant, notwithstanding that he became a present tenant at the expiration 
of his lease under the 21st section of the- Land Act, 1881, and did not give up 
possession in accordance with the covenant in the lease. 

A covenant by a lessor to allow a lessee to make use of a conduit made for 
carrying off waste water, and to use such waste water for his own use, has been 
held to be a covenant running with the land, for which the assignee of the lessee 
could sue the assignee of the reversion: Athol v. Midland G. W. Ry. Co., 1. R. 3 
C. L. 333. 

Covenants contained in, or implied by law in, fee-farm grants made under the 
Renewable Leasehold Conversion Act (12 & 13 Vic., c. 105) run with the land, in the 
same manner as similar covenants in the old renewable leases. See Sec. 10 of that 
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14. No landlord or tenant, being such by assignment, (a) devise, 
bequest, or act and operation of law only, (0) shall have the benefit 
or be liable in respect of the breach of any covenant or contract 
contained or implied in the lease or other contract of tenancy, other- 
wise than in respect of such rent as shall have accrued due, and such 
breaches as shall have occurred or continued subsequent to such 
assignment, and whilst he shall have continued to be such assignee : 
Provided, however, that no assignment made by any assignee of the 
estate or interest of any tenant shall discharge such assignee from 
his liability to the landlord, unless and until notice in writing (c) 
of the particulars of such assignment shall have been given to the 
landlord. ! 


There are only three ways in which leasehold premises can be legally assigned 
(1) by instrument in writing, inter vivos, (2) by will, and (3) by act and operation of 
law: per Hotmes, J., Powell v. Adamson [1895], 2 Ir. R., at p. 49. 

(a) If the lessee’s estate is actually conveyed to the assignee, even though he 
never occupies or becomes possessed in fact of the premises, he renders himself 
liable on the covenants. Thus, a mortgagee by assignment is so liable, even though 
he never goes into possession: Williams v. Bosanquet, 3 Moore 500; Rendall v. 
Andrea, 61 L. J. (Q. B.) 630. 

Any person in possession of land is presumed to be an assignee until the contrary 
is shown: Sweeny v. Sweeny, I. R. 10 ©. L. 375, 10 I. L. T. R. 101; Shee v. Gray, 
15 1. C. L. R. 296, 9 Ir. Jur. N. S. 270. Where under a lease containing a cove- 
nant against assignment it was proved that the lessee had died intestate, and that 
no legal personal representative had been raised to him, but that his son had 
remained in possession, and paid the rent under the lease, it was held that the 
landlord was entitled to treat the son as assignee: Foot v. Benn, 181. L. T. R. 90. 
“TI am of opinion,” says Parzrzs, C.B., in that case, “that, when a person is in 
possession of land claiming to hold it under an existing lease, and that that person 
has a good title against every person except the true owner, and, in addition, that 
there is no person in existence in whom the legal interest is vested, he is entitled 
as against everybody. I think it follows logically from this that a landlord is 
entitled to treat the person in possession under such circumstances as 
the assignee of the lease:” 18 I. L. T. R. at p. 91. In Tichdorne 
vy, Weir, 67 L. T. 735, 8 Fimes L. R. 713, the Court of Appeal in 
England appear, however, to have taken a different view, holding that a person in 
possession of a lessee’s interest in land paying rent to the lessor for over 20 years, 
could not be sued on the covenants without proof that he had either taken the 
lease by actual assignment or had estopped himself from denying that he was 
assignee of the term. “If a man pays rent to the landlord,” says Bowrn, L.J., in 
that case, “on the footing of accepting a term, and the liabilities under it, and 
the landlord accepts the rent on those conditions, then such a person might be 
estopped from denying that he has become tenant to the landlord” (67 L. T. at 
p. 737). In this particular case it was held that there was no such estoppel. 

In the same case it was held that where & person is in possession of the lessee’s 
interest in land for over 20 years, although the title of the lessee may be ex- 
tinguished by the Statute of Limitations (3 & 4 Wm. IV., c. 27, sec. 34), the right 
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and title of the lessee is not transferred to the person in possession: Z'ichborne v. 
Weir, 67 L. T. 735; 8 Times L. R. 713. The contrary has, however, been held in 
Treland, even in the case of a lease with a covenant against alienation: Rankin 
y. M‘Murtry, 24 L. R. Ir. 290. 
| As to the liability on the covenants contained in a lease, of a person who is 
assignee of part only of the lessee’s interest, see Grattan v. Wall, I. R. 2 C. L. 485. 
fn that case it appeared that the demised premises had vested in the defendants 
(three in number) and two other persons not parties to the action, as tenants in 
| common, and it was held that a verdict was properly directed against them for the 
vent reserved by the lease, for the defence raised only amounted to what would 
lave been a plea in abatement under the old system (Shee v. Gray, 15 1. C. L. R. 
296), and pleas in abatement are now abolished: see Rules of Supreme Court, 1891, 
|-Order XXI., Rule 20. On the other hand, it appears that if the demised premises 


_ become vested in several persons, im separate divided portions, one of these assignees 


of part cannot be personally sued for the whole rent. He is only liable for 
the rent of the portion vested in him, and the rent should be apportioned 
by the jury if necessary. The law was thus laid down by May, C.J., in Orme v. 
Wills, 2 L. R. Ir. at pp. 127 and 128; but the decision of the Court in that case 
was reversed on appeal, and unfortunately the decision of the Court of Appeal is 
not reported (see Murray & Dixon’s Digest, col. 791). The facts of the case were 


_ yery special, and a good deal turned upon the pleadings; probably, therefore, the 
reversal of Court of Appeal was upon special grounds, for there appears to be no 
reason to question the law as laid down by May, C.J., in the Court below. See 


further upon this point Ireland v. Landy, 22 L. R. Ir. 403. 

Notwithstanding an assignment of a term, the lessee remains liable on his cove- 
nant, unless the landlord has given his consent to the assignment in the manner 
prescribed by Sec. 10, ante, p. 29. An assignment with such consent operates as a 


discharge of the original lessee from liability for any future breaches: Sec. 16, 
post, p. 43. 

In the case also of a lease not containing such a covenant, if an assignee in 
possession obtains an order fixing a fair rent under Sec. 1 of the Land Act, 1887, 
the original lessee is thereby discharged from liability upon his covenants: Sturges 
y. Ryan, 24 L. R. Ir. 305. 

As to the lessee’s right of indemnity against an assignee in case he is sued by the 
lessor for breaches of covenant committed by the assignee while in possession, see 
notes to Sec. 9, ante, p. 25. 

An assignee is in general only liable to perform such of the covenants contained 
in a lease as run with the land, namely, those which directly affect the use of the 
demised premises, such as a covenant to repair, to pay rent, to use the land in a 
particular manner, or to insure buildings. A covenant in a lease of a hotel not 
to buy wines, except from the lessor, his successors, or assigns, has been held to 
run with the land: White v. Southend Hotel Co. [1897], 1 Ch. 767. Similarly, a 
covenant to manage the business of a public house in an orderly manner: Fleet- 
wood v.. Hull, 23 Q. B. D. 35. See further as to what covenants run with the land, 
notes to Spencer’s Case, 1 Sm. L. C., and notes to Sees. 12 and 13, ante, pp. 56 
and 39. 

But a covenant, even though it runs with the land, will not be binding upon an 
assignee, unless it is a continuing covenant. If it is merely to perform a defin: 
act within a specified time, which has elapsed before he became assignee, he cannot 


- be sued for its breach. Thus, a covenant to make a new street on demised 
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premises within one year from the date of a lease, was held to have been broken 
once for all when the year had elapsed, and not to be enforceable against an 
assignee whose title accrued subsequently: Morris y. Kennedy [1896], 2 3. ike 
247 (C. A.). 

(6) An assignment by operation of law takes place when upon the death of a 
lessee his interest passes to his personal or real representatives, or when on his 
bankruptcy it passes to his assignees. (See note to Sec. 9, ante, p. 27.) 

The liability of an executor as assignee of a term on the covenants contained in 
a lease is thus stated by Smirn, J., in Rendall v. Andreae, 61 L. J. (Q. B.) 630: 
“ Before entry and taking possession, the executor of a lessee cannot be made liable © 
as assignee of the term, but if he does enter and take possession, he may be made 
liable as assignee; yet he may then, by proper pleading, limit his liability for rent 
to the yearly value the premises might have yielded, though it would seem he 
cannot so limit his liability in respect of breach of covenant to repair” [61 L. J. 
(Q. B.) at p. 633]: Wollaston v. Hakewill, 3 M. & G. 297. 

If personal representatives are in possession, they are liable as assignees, and 
may be treated as such: Fielding v. Cronin, 16 L. R. I. 379. But if they assign © 
the leasehold interest to a purchaser, and distribute the assets, they are protected — 
from liability by 22 & 23 Vic., c. 35, sec. 27, provided they comply with the terms 
of that section. 

Executors or administrators are not liable after a decree for administration for : 
rent or breaches of covenant in a lease made to a deceased person. The decree q 
is a complete protection to them against all liability, not only on foot of future 7 
breaches of the covenants, but also on foot of past breaches for which no claim — 
has been made in the cause by the lessor: Buckley v. Nesbitt, 5 L. R. Ir. 199. See 
further as to the liability of personal representatives on covenants in a lease, — 
Williams on Executors, 9th ed., p. 1635, and note to See. 9, ante, p. 27. . 

As to the liability of legatees and devisees, similarly, see notes to Sec. 9, ante, ; 
p- 26. . 

A landlord cannot claim payment out of real estate of a deceased lessee, under 
2 Geo. IV. and 1 Wm. IV., c. 47, in respect of rent which became due after the 
lessee’s death: M‘Carthy v. Clerke, 32 L. R. I. 75. 

As to the liability of the heir of a deceased lessee for lives, see De la Poer v. 
Kirwan, t. R. 9 C. L. 519, and notes to Sec. 9, ante, p. 29. 

‘Assignees in bankruptcy who take actual possession of leasehold property of the \ 
bankrupt are personally liable for rent which accrues due after they take possession : 
Ex p. Dressler, 9 Ch. Div. 252. But they do not become assignees by the mere { 
filing of the petition. The interest in a leasehold or tenancy from year to year 
remains vested in the bankrupt until the assignees elect to take same under 
Sec. 267 of the Bankruptcy (Ireland) Act, 1857: Hanway v. Taylor, I. R. 8 C. L. 
254; In re Ellis, 10 Ir. Jur. N. 8. 19. 

\c) The “notice in writing of the particulars of such assignment” should state 
the mode in which the assignment has been carried out, e.g., whether by deed or 
will or otherwise, the parties to the assignment if by act inter vivos, and its date. 
It is not necessary that the notice should give an abstract of everything contained 
in the document, such as covenants, declarations of trust, &c.: Powell v. Adamson 
[1895], 21. R. 41 (C. A.). A general statement by letter of an intention to assign 
is insufficient to comply with the terms of this section: Cottingham v. Manning, 
3 I. W. L. R. 43. And even a similar statement of an assignment actually made, 


which gave no particulars as to date, &c., has been held bad: Powell v. Adamson 
[1895], 2 I. R. 41. 


ose Se 
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15. Every tenant, being an assignee as aforesaid, who shall have Sects. 15-16- 
assigned his estate or interest in the lease or other contract of Assignee liable 
tenancy in the interval between two gale days, shall, notwithstand- accruing gale 
ing such assignment, be liable as assignee to the payment of the 
rent and the performance of the agreements contained in the lease 
or other contract up to and including the gale day next following 


the service of notice of the said assignment. 


This section alters the law. “At common law an assignee of a leas> was only 
Jiable for rent accrued in his own time, and he could defeat the landlord’s claim 
by assigning over, before the rent claimed accrued, and no notice of assignment 

*to the landlord was necessary :” per WALKER, C.: Powell v. 4damson [1895], 2 


‘I. BR. at p. 61. 
As to what the notice of assignment should state, see Powell v. 4damson [1895], 


21. RB. 41; Cottingham v. Manning, 3 I. W. L. R. 43; and notes to Sec. 14, ante, 
p. 42. 


Adoption of 
assignee, 


estate or interest of any original tenant in any lease, (b) with-the discharge of 
tenant from 


consent of the landlord, (a) testified in manner specified in Section covenants. 
Ten, the landlord so consenting shall be deemed to have released and 
discharged the said tenant from all actions and remedies at the suit . 

of such landlord, and all persons claiming by, through, or under him, 

in respect of any future breach of the agreements contained in the 

Jease, but without prejudice to any remedy or right against the 


assignee of such estate or interest. 


1G. From and after any assignment hereafter to be made of the 


A lessee generally remains liable on his covenants for the whole duration of the 


lease, even though he has assigned away all his interest: Baynton v.- Morgan, 22 
Q. B. D. 74. But he is relieved from liability, independently of this section, where 
can assignee of his interest in possession obtains an order fixing a fair rent under 
the 1st Section of the Land Act, 1887: Sturges v. Ryan, 94 L. R. Ir. 305. In that 
event “the lease and the term demised by it (and therefore the defendant’s cove- 
nant for payment of the rent reserved by the lease during the term demised by 
the lease) are dealt with by the Act (Sec. 1) as having expired :” per JOHNSON, J., 
24 L. R. Ir., at p. 312. 

(a) Where a lessee under a lease containing a clause against alienation is relying 


nt over by him of the interest in the lease before the breach 


upon an assignme 
section he should 


occurred for which the action is brought, as a defence under this 
plead that the landlord’s consent was given to the assignment in the manner 
prescribed by Sec. 10, otherwise the plea will be bad: Seaton v. Canny, 8 L. RB. 
tr 216; 
(b) The words “ Any assignment, . . . of the estate or interest of any original 
tenant in any lease,” would appear to apply to leases whether they contain clauses 


against alienation or not, provided the landlord’s consent to the assignment is 


signified in the prescribed manner. 


Sect. 17. 
Fixtures of 
trade or 
agriculture 
erected by the 
tenant may be 
removed, 


What are 
tenant's fixtures. 


44 Landlord and Tenant Act (Ireland), 1860. 


17. Personal chattels, engines, and machinery, and buildings 
accessorial thereto, erected and affixed to the freehold by the tenant 
at his sole expense, for any purpose of trade, (2) manufacture, or 
agriculture, or for ornament or for the domestic convenience (6) of 
the tenant in his occupation of the demised premises, and so attached 
to the freehold that they can be removed without substantial 
damage to the freehold or to the fixture itself, and which shall not 
have been so erected or affixed in pursuance of any obligation or in 
violation of any agreement in that behalf, may be removed by the 
tenant, or his executors or administrators, during the tenancy, (d) or 
when the tenancy determines by some uncertain event, and without 
the act or default of the tenant, within two calendar months after 
such determination, except so far as may be otherwise specially 
provided by the contract of tenancy; (c) provided that the landlord 
shall be entitled to reasonable compensation for any damage 
occasioned to the premises by such removal. 


At Common Law the general rule was that a tenant, if he affixed anything to 
the freehold during his term, could not remove it without the consent of the land- 
lord (see Coke Litt. 53a). But an exception was early established in favour of 
lessees engaged in trade as regards fixtures set up by them for the carrying on of 
their trade. This was recognised in the year books (42 Ed. III., fo. 6, pl. 19; 20 
Hen. VII., fo. 13, pl. 24), and was firmly established by the decision of Lord Hour 
in Poole’s Case, 1 Salk, 368. 

The principle was subsequently extended to agricultural fixtures, to some extent 
at least: but as regards the latter, the question is not now of much consequence 
in Ireland, as the tenant of an agricultural holding has a right to compensation for 
all improvements of whatsoever nature which are suitable to the holding upon 
his quitting possession: Landlord and Tenant Act, 1870, sec. 4. 

The principle was also extended to fixtures put up for the purposes of ornament 
or convenience: Beck v. Rebow, 1 P. Wm, 94. 

It appears that a tenant may have a right to remove fixtures which would not be 
considered to be such if the question arose between persons not standing in the 
relation of landlord and tenant to each other. “ The decisions,” says WitzEs, Is 
“which established a tenant’s right to remove trade fixtures do not apply as between 
mortgagor and mortgagee any more than between heir-at-law and executor ” (Climie 
v. Wood, L. R. 4 Ex., at p. 530); so that the cases as between mortgagor and 
mortgagee are irrelevant when the question arises as between landlord and tenant. 
See judgment of FitzGimpon, L.J +» Cosby v. Shaw, 23 L. R. Ir., at pp. 193-4, 

(a) As regards what particular things a tenant may remove as trade fixtures, it 
is well settled in the first place that “mere movable chattels standing by their own 
weight only, and not in any way affixed to or connected with the soil,” may be so 
removed. See judgment of CuaTrEerTon, V.C., Cosby v. Shaw, 19 L. R. I., at 
p. 525. Machines affixed to the floor by screws or solder may also be trade fixtures 
which a tenant can remove: Hellawell v. Eastwood, 6 Exch. 295. The authority 
of this case has been recognised by the Court of Appeal in Cosby v. Shaw, 23 
L. R. Ir., at p. 193, and in Barnett v. Lucas, I. R. 6 C. L. 247, machines firmly 
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attached by bolts and screws to the walls and floors of a building were treated by 
the Exchequer Chamber as being trade fixtures removable as between landlord and 
tenant. “Ordinary shop fittings, such as counters, desks, shelves, iron safes, gas 
or water pipes, as usually erected in manufactories, shops, or warehouses, may be 
removed; but not shop fronts or plate glass windows:” De Moleyns’ Landowners’ 
Guide, 7th ed., p. 277. Window sashes, however, which are neither hung nor 
beaded into the frames, but are merely fastened by laths nailed across the frames, 
are not fixed to the freehold: Rex v. Hedges, 1. Leach. C. ©. 201. “ Gardeners and 
nurserymen are entitled to remove trees, shrubs, &c., grown by them in their 
nursery gardens for purposes of sale; though a different rule applies to young plan- 
tations or seedling root trees planted by a private person:” De Moleyns’ Land- 
owners’ Guide, 7th ed., p. 239. 

(6) Fixtures erected for ornament or domestic convenience include pumps (Grymes 
v. Bowerin, 4 M. & P. 143), chimneypieces of an ornamental character (Bishop v. 
Elliott, 11 Exch. 113), but not a conservatory erected on a brick foundation and 
attached to the wall of the dwellinghouse (Buckland v. Butterfield, 2 B. & B. 154). 
The question in every case depends upon—(1) the mode in which, and the extent 
to which, the structure is united to the premises; (2) whether it is intended as a 
permanent or a temporary structure; and (3) whether its removal would occasion 
any substantial damage to the freehold. See further on this subject, notes to Hlwes 
v. Mawe, 2 Smith L. C.; and Amos on Fixtures, passim. 

(c) This section applies only where the matter is not otherwise specially provided 
for in the contract of tenancy. In Cosby v. Shaw, 19 L. R. Ir. 307, 25 L. R. I. 181, 
@ question arose upon the construction of a lease of 1825 and a sub-lease of 1834. 
“Ag the law now stands,” says Natsu, L.J., “and as it stood at the date of the 
lease and sub-lease, a tenant erecting trade fixtures was, prima facie, entitled to 
remove them during or at the end of the time. They were prima facie his pro- 
perty; but then it was open to him and the landlord to enter into such a contract 
as they thought fit with regard to them, and if the tenant contracted not to remove 
them, it was well settled that such contract made the fixtures part of the freehold 
without right of removal:” 23 L. R. Ir., at p. 199. The lease in that case demised 
certain mills. It contained the usual covenants to repair, and, in addition, a special 
covenant “to keep or cause to he kept the said mills and the works and machinery 
therein and belonging thereto, in working order and repair and condition; and at the 
determination of the demise to yield up the demised premises, and all buildings and 
improvements thereon, in the like good and sufficient tenantable order, repair, and 
condition.” It was held by the Court of Appeal (23 L. R. Ir. 181), varying the 
decision of the Vice-Chancellor (19 L. R. Ir. 307), that although the covenant to 
repair, if it stood above, “would extend only to improvements permanently, as 
between landlord and tenant, incorporated with the freehold, and would not include 
trade fixtures” (per FrtzGrppon, L.J., at p. 190), still that the special covenant 
included trade fixtures as well, whether originally demised or contracted for, as 
essentially and integrally belonging to the demised premises, or substituted for 
such during the term, so as to preclude the tenant from removing them. The 
Court, however, excluded from the injunction, which was granted, all trade fix- 
Rairés which had been newly introduced, as scientific improvements, to fulfil func- 
tions previously performed by manual labour or movable utensils, to which they 
held the tenant was entitled under this section. 

(d) The tenant should remove the fixtures “during the tenancy.” In 1 Gakintosh 
wv. Trotter, 3M. & W. 184, it was held, however, that he might remove them within 


Sect. 17. 


Special provision 
in lease as to 
fixtures. 


When fixtures 
may be remoyed, 


Sects. 17-18. 


— 


Subletting. 


Subletting] 
contrary to 
agreement 
to be void. 


46 Landlord and Tenant Act (Ireland), 1860. 


a reasonable time after the expiration of the term, during “what may be called 
an enlargement of the term, or, to use the words of Baron Parker, an excrescence 
on the term during which the tenant has a right to consider himself as still in 
pessession of the premises as tenant under the landlord:” per James, L.J., Ex p- 
Stephens, 7 Ch. D., at p. 130. But it has been held that he has no right to enter 
subsequently for the purpose of removing them: Leader v. Homewood, 5 C. B. N. 
S. 546, 27 L. J. C. P. 316. Quere, however, whether under this section, in the 
event of a tenancy determining “by some uncertain event,” as ¢.g., the death of 
a cestui que vie, he would not have the right to re-enter within two months if he 
gave up possession before that time. 

A purchaser of tenant’s fixtures in bankruptcy has been held entitled to enter and 
remove them, even after the premises had been surrendered to the landlord and 
re-let by him: Saint v. Pilley, L. R. 10 Exch. 137. But an assignee in bankruptcy, 
after he has executed a disclaimer of a lease, is not entitled, even though he is in 
possession of the demised premises, to remove tenant’s fixtures, for the effect of 
the disclaimer is to give the landlord an absolute title to the fixtures as from the 
date of the order of adjudication: Ha p. Stephens, In re Lavies, 7 Ch. D. 127. 


18. When any lease has been or shall be made containing an 
agreement against sub-letting or against letting in conacre, the 
benefit of which has not been waived before the first day of June, 
one thousand eight hundred and twenty-six, it shall not be lawful 
(a) for the tenant to sub-let (0) the said lands or any part thereof, 
or, Im case of an agreement against letting in conacre, to let the 
same in conacre (¢), without the express consent (d) in writing of the 
landlord or of his agent thereto lawfully authorized, testified by his 
being a party to the instrument of sub-lease, or by an endorsement 
on or subscription of such instrument, “or by a note in writing 
signed by such landlord or his agent,”’ and no receipt of rent by any 
landlord or his agent shall be deemed to be a waiver (e) of any such 
agreement against sub-letting. 


This section, which applies to all leases, whether made before or after the passing 
of the Act, takes the place of the repealed statutes, 7 Geo. IV., c. 29, and 2 
Will. IV., c. 17, as regards sub-letting without consent. The earlier Acts dealt 
with sub-letting in the same way as assignment; and, although they have been 
repealed by the present Act, they are still effectual, except in so far as they are 
affected by the 11th Section of the Land Act, 1896, to render void a sub-letting, 
without the consent of the landlord in writing, of any lands held under any lease 
made between Ist June, 1826, and Ist May, 1832 (other than a lease for a term 
of 99 years or upwards, or a lease for lives or years renewable for ever, or 
an ecclesiastical lease), which does not contain a clause expressly authorizing the 
lessee to sub-let. See Schedule B. to this Act, and judgment of Parzus, C.B., 
M‘Carthy v. Swanton, 14 L. R. Iy., at p. 381. 

The present section corresponds pretty closely with Section 10, as to assignments 
without consent. It is different, however, in two respects—(1) The consent to a 
sub-letting need not be endorsed upon the instrument; it may be by a separate 
“note in writing,” even apparently when the sub-letting itself is by deed; and (2) 
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it is provided by this section, though not by the 10th, that a receipt of rent shall 
not be deemed a waiver of any agreement against sub-letting. 

(a) The effect of this section in rendering sub-lettings contrary to its provisions 
yoid has been very much cut down as regards agricultural holdings, which are 
within the provisions of the Land Acts, 1881 to 1896, by the 11th Section of the 
tand Act, 1896, which provides that a contract of tenancy entered into before or 
after the passing of that Act, in violation either of 7 Geo. IV., c. 29, or of an agree- 
ment against sub-letting in a lease, shall not as between the middleman and sub- 
tenant be, or be deemed to have been, void or yoidable. See that section and 
notes thereto, post. 

In the case of non-agricultural holdings, and also in the case of agricultural 
holdings, except so far as they are affected by the Land Act, 1896, sec. 11, a 
sub-letting made without the landlord’s consent being given in the manner prescribed 

” by this section, contrary to the provisions of the lease, appears to be wholly void, 
just as an assignment under similar circumstances would be under the 10th 
Section: Jagoe v. Harrington, 10 L. R. I. 335. In that case it was held that the 
lessee who had himself sub-let could repudiate his own act and recover possession 
from the sub-tenant, just as an assignor may bring an ejectment against an 
assignee, if the assignment is void under the 10th Section. See Gillman v. Murphy, 
I. R. 6 C. L. 34, and notes to the 10th Section, ante, p. 30. 

But where a middleman takes a new lease containing a clause against sub-letting, 
this does not invalidate a sub-letting previously made, where the middleman’s 
former lease contained no such clause, even though the sub-tenant only holds from 
year to year: Hayes v. Fitzgibbon, I. R. 4 C. L. 500. 

Although a sub-letting made in violation of agreement, contrary to this section, 
may be absolutely void, still the intended sub-tenant, if he enters under it, has 
legal possession of the lands, good against everybody except the landlord: per 
Patizs, C.B., Ryan v. Byrne, 171. L. T. B., at p. 103. The attempted sub-letting 
is at least a licence to occupy, so as to entitle him to remain in possession until 
the licence is revoked, and possession demanded by some person legally entitled 
to make such demand: Littleton v. M‘Namara, I. R. 9 C. L. 417. He can alsa 
maintain an action of trespass, even against the person who would be entitled to 
turn him out, if the proper steps were taken: Littleton v. M‘Namara (ubi supra). 
And if he pays to the head landlord rent due by the lessee, who has purported to 
sub-let to him, in order to save himself from eviction, he is entitled to recover same 
from the lessee as money paid to his use: Ryan v. Byrne, 17 I. L. T. R. 102. But 
(in the case of holdings outside the provisions of the Land Acts) possession may be 
recovered from him without the service of any notice to quit: Jagoe v. Harrington, 
HOES Re ix: 350; 

A sub-letting in violation of this section may sometimes be good by estoppel, 
where it would not otherwise be legally valid. Thus, where a lease containing a 
clause against both alienation and sub-letting had been assigned without consent 
to A, who sub-let without consent to B, it was held that as no estate in the lands 
had passed to A under the assignment, he was not tenant of the premises within 
the meaning of this section, and therefore the sub-letting was not rendered void 
thereby, but was good by estoppel as that of a person in possession without any 
title: Wogan v. Doyle, 12 L. R. Ir. 69. And similarly where there was a clause 

- of forfeiture in the lease in case of sub-letting without consent, it was held that 
a forfeiture by sub-letting could not be incurred where the interest in the lease 
was not legally vested in the person who had attempted to sub-let: Hely v. Perry; 
2L. R. Ir. 266. 
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The Land Act, 1881, now provides that a tenant from year to year to which the 
Act applies (Sec. 2), and a tenant during the continuance of a statutory term (Sec. 5 
(3)) shall not, without the consent of the landlord in writing, sub-let the holding 
or any part thereof. The words “shall not” in that Act have the same force as 
“it shall not be lawful” in this section, so as to render any sub-letting not in 
compliance with the Act absolutely void. See notes to that section, ost. 

(b) To let lodgings is not a breach of a covenant not to underlet (Doe d. Pitt v. 
Laming, 4 Camp. 77), nor is a letting in con-acre (Booth v. M‘Manus, 12 I. C. L. RB. 
418, 6 Ir. Jur. N. S. 367), nor an agistment contract, in which the possession of the 
lands is not parted with (Mulligan v. Adams, 8 Ir. L. R. 132). 

An assignment, it has been held also, would not be a violation of a covenant 
not to “set or demise the premises” without the consent of the lessor: In re 
Doyle and O’Hara’s Contract [1899], 1 I. R. 113 (C. A.). But in England it has been 
held that a covenant not to “let, set, or demise” the premises, “for all or any 
part” of the term, was violated by an assignment: Greenaway v. Adams, 12 
Vesey 395. In England, it must, however, be remembered, a sub-demise for the 
whole term amounts to an assignment, as it leaves no reversion in the lessor. But 
this is not so in Ireland. See Sec. 3, ante, p. 4, and Seymour v. Quirk, 14 L. R. 
Ir. 97, 455. Conversely, a covenant against assignment is not violated by a sub- 
letting: Palmer v. Spring, 14 Ir. Ch. R. 380. 

(c) A lettirg in con-acre is distinct from a sub-letting. It is not a demise of the 
land but a sale of a profit to be derived from the land: Dease v. OReilly, 8 I. 
L. R. 52. “Although a special possession for a particular purpose is with the con- 
acre holder, the general possession remains with the landlord:” per Crampton, J., 
at p. 59. “The owner of the land retains the occupation of the premises, the con- 
acre holder having a licence to till the land and a right connected with that licence 
of egress and regress for the purpose of so tilling” (per Picort, O.B., Booth v. 
M'Manus, 12 I. C. L. R., at p. 435); so that a letting in con-acre does not violate 
a covenant against sub-letting, nor does ib even violate a covenant not to “part 
with the possession” or “cease to occupy :” Booth v. M‘Manus, 12 I. CO. L. BR. 418, 
6 Ir. Jur. N. 8. 367. 

Where, however, an agreement in writing purported to be a letting in con-acre 
for fifteen successive years, it was held to be a question for the jury whether, under 
all the circumstances, the transaction was really a con-acre letting or a sub-letting 
concealed under that form for the purpose of evading a covenant against sub-letting 
in a lease:. Hvans v. Monagher, I. R. 6 CG. L. 526. See further as to con-acre 
lettings, M‘Keowne v. Bradford, 7 Ir. Jur. N. 8. 169, and notes to Land Act, 
1881, Sec. 2, post. 

(d) As to the how the “consent” required by this section may be expressed, so 
as to give validity to the sub-letting, see note (e) to Sec. 10, ante, p. 34, regard 
being had, of course, to the difference between the wording of the two sections. 

The Land Act, 1896, sec. 11, now, however, provides, in the case of all agricul- 
tural holdings within its provisions, that a superior landlord shall be deemed +o 
have expressed a sufficient consent to a sub-letting made in violation of an agree- 
ment in a lease, unless within a reasonable time after it came to his knowledge 
he served a notice of dissent on the lessee or sub-tenant, or instituted a proceeding 
against the lessee founded upon the violation of the agreement. See that section 
and notes thereto, post. 

Prior to the passing of that Act it was held that the signature by the landlord’s 
agent as a witness to the agreement creating the sub-letting was not a “consent 
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in writing” within the meaning of this section: Smyth and Donaghey v. Edie, 
271. L. T. R. 86 (C. A.). 

Where a sub-letting had been in existence since 1856, in violation both of a 
covenant against sub-letting in the lease, and of 7 Geo. IV., c. 29 (the lease having 
been made in 1827), it was held by the Court of Appeal, reversing the decision of 
the Land Commission, that the Court could not, in the absence of express evidence, 
presume the existence of a lost deed, releasing the covenant or waiving the clause 
in the statute against the sub-letting: Stevenson v. Parker [1895], 2 I. R. 504. 
Following this decision, Mrreprru, J., in De Montmorency v. M‘Adam [1899], 2 
I. R. 299, refused to presume a lost deed consenting to sub-lettings in violation of 
a covenant, merely restricting sub-letting. 

(e) It is difficult to see what was the object of the last clause of this section as to 
waiver, inasmuch as the section does not, although it prohibits sub-lettings with- 
out consent, create a forfeiture of a lease in the event of such a sub-letting being 
made. The clause in question has been declared by the Court of Exchequer Cham- 
ber to be wholly unnecessary, inasmuch as the 43rd Section protects from waiver, 
by the receipt of rent, all conditions against sub-letting in future leases; and 
leases in existence when the Act passed were protected by 2 Will. IV., c. 17, and 
the saving terms of the repealing clause of this Act: Donoghmore vy. Forrest, I. 
R. 5 C. L. 443. See, especially, judgment of Wauurrzsmpz, C.J., at pp. 474, 475. 
As to waiver generally, see notes to Sec. 43, post. 

If a lease creates a forfeiture in the event of a sub-letting being made without 
consent, the person whose acts are relied upon as working a forfeiture must be 
the legal assignee of the lease. A person in possession under an invalid assign- 
ment cannot by sub-letting enable the landlord to bring an ejectment for a for- 
feiture: Hely v. Perry, 2 L. R. Ir. 266. 

Interrogatories will not be allowed for the purpose of discovering a forfeiture by 
sub-letting: Bishop of Cork v. Porter, I. R. 11 C. L. 94; Browne v. Davis, 2 L. R. 
Ir. 434. 

The Chancery Division has jurisdiction to relieve a tenant from a forfeiture by 
sub-letting in cases of accident, surprise, or fraud. Thus where a !indlord deli- 
berately encouraged the tenant to sub-let, relief was granted: Burke v. Prior, 15 
I. Ch. R. 106. But, in a recent case in England, it appeared that, in a lease for 
years the lessees covenanted not to underlet the premises, or any part thereof, 
without the consent in writing of the lessor, which consent the lessor agreed should 
not be arbitrarily withheld in the case of a respectable or responsible person, and 
power to re-enter was given to the lessor in case the lessees did not well and truly 
observe and perform their covenants. The lessees underlet part of the premises 
without obtaining or asking for the lessor’s consent. The underlease was prepared 
by their solicitor, who omitted to look at the head lease, and forgot that it con- 
tained the covenant not to underlet without consent. Both the lessees and their 
under-lessees were respectable and responsible persons, and no injury was done, or 
likely to be done, to the lessor by reason of the underlease, nor could he have had 
any valid objection to it if his consent had been asked. In an action by the lessor to 
recover possession or the premises tor preach of the covenant, it was held that the 
omission to ask the lessor’s consent was not a mistake in respect of which the Court 
would grant the lessees equitable relief against forfeiture for prea of the cove 
nant, and therefore that the plaintiff was entitled to succeed in the action: 
Barrow v. Isaacs [1891], 1 Q. B. 417. ; Ton 

Ejectment for breach of condition against sub-letting is not a disturbance within 
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Seets.18+20. the Land Act, 1870, Sec. 9.. A's toa: landlord’s remedies:-in case of. sub-letting: with: 
aa out consent under the Land Act, 1881, see Secs. 5 and 13 of. that: Act, post: 


coneont torte” BOE. Witous: any, sub-letting shall. take. place. with the: consent. of 


consent to free 


sub-tenant fr : : - : an 7 Poo - 
double charge the: landlord given im manner” aforesaid, except im the: case of a 


building-lease, and the sub-tenant shall have paid: and’ satisfied: tlic 
rent or any part thereof due from him to: the tenant or his repre- 
sentatives, the receipt. of such tenant, er his: representatives 
shall be a full discharge to such sub-tenant and the: lands 
sub-let, as against the landlord so» consenting, in respect of all’ rent 
issuing out of the:same and theretofore due,.except so much, if amy, 
asiremains. due: fram the: sub-tenant;, provided the: landlord shall. not 
have previously served the notice upen the default hereinafter 
mentioned (a): Provided always, that such discharge to such sub- 
tenant shall. be: without. prejudice: to the landlord’s: remedies for the 
balance of his. rent. against. the tenant or his: representatives: and: the 
other premises: out of which such rent: shall accrue due: 


(a), See See. 20, post. 


Earidlord’ s 20. Where any tenant. sub-letting shall neglect to. pay ta. his 
Sees landlord the: rent payable: in respect of the: lands: comprised: in the 
ol Mane lease, it shall be lawful for the landlord, or his agent lawfully acting 
in that behalf, after and as often as:one gale of such rent shall have 
accrued due and remained unpaid for the space of one month, to 
give: notice im: writing to) the sub-tenant, requiring him to pay to the 
landlord so much of the rent payable by such sub-tenant to the 
tenant. under whom he holds as may be sufficient to discharge the 
gale or gales: stated. in. such: notice: to be due: from. the tenant to the 
landlord,. such: notice: tox be delivered to the sub-tenant, or left at 
his usual place of abode with some member of his family above the 
age of sixteen years; and thereupon such. sub-tenant shall. be liable 
to pay to the landlord. all rent. that. may; acerue:due-after the. receipt 
of such: notice, or so. much thereof as: may be: sufficient: to: discharge 
such gale or gales; and the receipt of the landlord or his agent. shall 
be a full discharge to the sub:tenant. against. the tenant in respect 
of all rent. so: paid.;, andi the said! landlord and his representatives 
shall be entitled to all such rights and remedies for: the enforcing 
payment: of such rent as. the said tenant so sub-letting might have 
had. 
A landlord now also, where he recovers judgment: in: ejectment for non-payment 
off rent: against’ a middleman, may proceed), without’ serving” any notice upon the 
sub-tenant} for the recovery from him of all rent due by him to the middleman, 
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asif its had. always’ been! due? tothe" superior landlord: Lavd Act; 1896, see: 12° (2), 
port. This: applies, however, otily’ in’ the caxée of agricultural holdings: 

21, Where any tenant sub-letting: shall neglect to pay his land: 
lord: the rent: payable in respect. of. the. lands comprised: in: the lease, 
it shall’ be lawful: for the. sub-terant, (c) after andi (a) often as’ any 
one gale’ of’ such’ rent’ sHall Have’ acerued’ due and! remain unpaid to 
such landlord, and before any action brought (6) by such tenant 
against. the sub-tenant,, voluntarily. to: make: payment: of so’ much: of 


the: rent’ due: by’ such! sub-tenant to such’ tenant’ as’ Maly’ be’ sufficient’ 


to’ discharge’ sucli. gale or gales’; and’ the receipt of the landlord or 
his agent shall be a full discharge to’ the sub-tenant against. the 
tenant in respect of all rent so paid. (d) 

This section’ gives’to the stib:tenant’ who voluntarily pays rent to the head’ land- 
lord! af right’ to deduct’ the’ attiount’ so paid’ frém’ the rent’ die’ to’ his’ immediate 
landlord, but’ not a’ right to Bring’ an” action” for” ité récovery. See jiidgmerit’ of 
Fitzcerat, J!, Ahevarne v. M'Swiney, I. RB. & CO! Lig, att py SY 

(a)' The word‘ so” appears to’Have been inadvertently oniitted before “often.” 

(b)) The* rent must’ be paid to’ te Head’ landlord’ “ before any action brought” by 
the middleman’in respect of it. If} however, a’ sub-tenant pays after action brought 
by the middleman and the middleman subsequently adopts’ the’ payments’ and 
claims and! obtains credit’ from the Head’ landlord’ for-the amount’ so paid, the stib- 
tenatit* is entitled’ to recover the aniount’ from’ him as money paid for Him at’ his 
request (Aheurne'v: M‘Swiney; I. R. 8 C. L. 568, 9 Ii LU. T™ R. 26); for the’ subse- 
quent’ adoption’ of the’ payment is eqtivalent to at prior request (see notes to Lamp- 
leigh’ vi Bratthwait; 1 Sm. L. C.)} and’ the® catise of! action’ acerties) as regards the 
Stattite’ of Limitations; at’ thie’ date of the adoption, not’ of! the original payment: 
Ahearne v. M‘Swiney, I. R. 8 C. Li. 568; 9'I: L. T. Ri 26! Also, if’ the head land- 
lord brings an ejectment against the lands, and the sub-tenant pays the head rent 
to-save- himself from eviction, hetis entitled to recover the-ariount from the middle- 
mani as money, paid to. his: use under. compulsion’ of law: Murphy/v. Davey; 14 
i. R. I. 28. 

Voluntary payments to a head landlord by a sub-tenant under this section are not 
deemedto be payments to the middleman within the’ Stattites! of Limitation; sd’ as 
to prevent the middleman’s right to recover rent subsequently accruing from’ beitie 
barred by the statutes: Grogan v. Regan, 35 I. L. T. R. 73: 1 N. I. J. R. 158 
(G@.Ai), reversing the decision of Q.B.D.,.34 I..L. T..R.188, 

A sub-tenant is“entitled to pay head rent under this section and take credit for 
it’ as against the’ rent’ due to his own landlord, even though a receiver has been 
appointed: by! the® Court over his? immediate’ latidlord’s! interest: Commisstoners* of 
Church: Temporalitiesvi Harrington) 11 Le RoI! 127. 

(c) It appears that such‘payment may: be made to the head landlord and recovered 
front the middleman, not only by a sub-tenant, but by any person who has lawful 
possession’ ofthe lands under him: Thus; wheré’a’ lessee, under a’ lease containing 
a: clause*apainst! sub-letting: without! consent;. purported to® sub-let’ to ‘another’ with: 
out consent, it was held that he'was liable as- for money. paid-to his*use for‘ head 
rent so paid by the intended sub-tenant to save the lands from eviction : Ryan 
vi Byney 17 I! Bi. T! Ri 102’ Inv this case, however, it appeared that the lessee 
had adopted’ aid etijoyed the*beriefit’ of’ the paynients, though this does nei sppear 
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to have been the ground of the decision. (See judgment of Paris, C.B., at p. 103.) 
And where a tenant gave possession of a part of his holding to another on the 
terms that the latter was to hold rent free and make certain expenditure upon 
building which was done, it was held that the assignee of the tenant’s interest who 
let the rent fall into arrear was liable to repay to this occupier head rent which he 
had paid to save the lands from eviction: Murphy v. Davey, 14 L. R. Ir. 28. 

Independently of this section, also, a sub-tenant who has paid the head landloré 
the arrears of rent due to him so as to save the lands from eviction is a salvage 
creditor on the mesne interest of his immediate landlord, who has neglected or 
refused to pay such arrears, and he may have a decree for the sale of the mesne 
interest to repay him the sums so advanced: O’Geran v. M‘Swiney, I. R. 8 Eq. 500 
624,91. L. T. R. 13; Locke v. Hvans, 11 Ir. Eq. R. 52. As to the conditions neces- 
sary in order to constitute a good salvage payment generally, see judgment of 
Hotes, L.J., In re Power’s Policies [1899], 1 Ir. R., at p. 27; and notes te 
sec. 71, post. 

Where a head landlord has recovered judgment in ejectment against a middle- 
man, for non-payment of rent of an agricultural holding, the sub-tenant is now 
bound to pay all rent due from him to the middleman, as if it had always been due 
to the head landlord, and his interest in his sub-tenancy is not destroyed. See 
Land Act, 1896, sec. 12 (2), post. Whether in such a case he could now treat 
payments made voluntarily before such judgment was recovered as salvage pay: 
ments seems doubtful. See judgment of Hommes, L.J. In re Power’s Policia 
[1899], 1 Ir. R., ati p. 27. 

(d) This section enables a sub-tenant to put himself in privity with the head land- 
lord, and so prevent his own interest being destroyed by non-payment of rent by 
his immediate lessor. It has, therefore, been decided that a purchaser who has 
agreed to take an assignment of premises held under a lease for a term cannot 
object to the title upon the ground that the lease is, in reality, a sub-lease : Balfour ¥. 
MacNeill, 7 Ir, Jur. N. 8. 8. See as to the rule in England in such cases, Camber- 
well and South London Building Society v. Holloway, 13 Ch. Div. 754. 


22. When any sub-letting shall take place with such consent as 
aforesaid, it shall not be deemed a general waiver of the benefit of 
the agreement against sub-letting. 


See Sec. 18, ante, p. 46, and as to waiver generally, notes to Sec. 43, post, and 
notes to Dumpor’s Case, 1 Sm. L. C. 


23. In all actions, suits, and proceedings, proof by or on behalf 
of any landlord of the perfection of the counterpart of any lease. 
shall be equivalent to proof of the perfection of the original lease ; 
and in case it shall appear that no counterpart existed, or that the 
counterpart has been lost, destroyed, or mislaid, proof of a copy of 
the original lease or counterpart, as the case may be, shall be 
sufficient evidence of the contents of the lease, as against the lessee 
or any person claiming from or under him. 


If the counterpart has been executed, as is sometimes the case, only by the 
tenant, quere whether its production is sufficient proof of the execution of the 
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original lease by the landlord. As to when it is necessary to prove such execution, Sects. 28-24. 
see notes to Sec. 4, ante, p. 11. eK 
Where there is a manifest clerical error in a lease, the counterpart may be Ne 
looked at for the purpose of correcting it (Burchell v. Clarke, 2 C. P. D. 88); but ipsa heuer 
if there is merely a discrepancy between the lease and the counterpart, and no 
error manifest on the face of the lease, ‘‘ the counterpart must give way, being the 
inferior instrument, and the lease, which is the superior instrument, must prevail :” 
per CocKBURN, C.J., Burchell v. Clark, 2 C. P. D., at p. 94. 
In an ejectment on the title, where the lease was lost, the landlord ‘was ordered 
to permit the tenant to inspect and take a copy of the counterpart: Barry v. 
Scully, I. R. 6 C. L. 449. 


24., In all actions, suits, and pro i i Proof of land- 
' i proceedings brought by or against Proof of land 


any person claiming to be landlord otherwise than by original ¢rivative. 
contract, after proof of the original lease or contract, it shall be 
sufficient prima facie evidence of the title of such person as landlord, 

as to all parties in the said suit or proceeding, to prove that he has 

for one year (a) at least, or that the person under whom immediately 

he derives his title has for one year at least, and within three years 

before the transmission of such title, received the rent of the lauds 

in respect of which such action, suit, or proceeding shall be brought 

from a party in possession thereof. 


This section renders payment of rent prima facie evidence of the devolution of 
title of the landlord in all cases within it: Musgrave v. Walsh, 6 L. R. I. 335. In 
order to take advantage of its provisions, a plaintiff who claims to be landlord by 
devolution of tivie from the original lessor should in his statement of claim merely 
state the fact generally that all the estate and interest of the original lessor came 
to, and is now vested in, him without giving the details of the devolution of title: 
Beatty v. Leacy (18 I. L. T. R. 89; affirmed on appeal, 16 L. R. Ir. 132). “The 
only way he can get the benefit of the section is by pleading generally. If he were 
to set out his title in detail he would be bound to prove it at the trial, aud he 
would thus actually deprive himself of the benefit of the section :” per Pauzzs, C.B., 
18 I. L. T. B., at p. 90. See as to pleading generally, Kenmare v. Casey, 18 Ir. 
ay Even lis 

As to the application of the section where one of several co-owners is in receipt 
of the rent, and brings an action in his own name alone, without joining the 
others, see remarks of FrrzGrezon, L.J., in Dempsey v. Ward [1899], 1 I. R., at 
pp. 476-7. 

(a) Prior to this Act, proof of payment of rent to a party for three years was, 
under the repealed Statute, 8 Geo. I., c. 2, sec. 1, evidence of the devolution of 
title in an ejectment for non-payment of rent: Hyndman v. Bailey, 81. L. R. 143. 

Sec. 20 of the Renewable Leasehold Conversion Act (12 & 13 Vic., c. 105) made 
the receipt of rent for three years similarly evidence of the devolution of the title 
of the grantor to the person in receipt of the fee-farm rent (see that section, 
App., post.). It may still be necessary to take advantage of this provision, in the 
case of fee-farm grants made prior to Jan. 1st, 1861, which appear not to be within 
the terms of this section. See Busteed v. Chute, 161. O. L. R. 222, 10 Ir. Jur. 
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‘25. No-tenant of any lands entitled to any perpetual interest (ay 
under any lease or grant made after the first day of J anuary, one 
thousand .cight hundred and sixty-one, shall be impeachable of any 
waste, other than fraudulent, or malicious-waste, except in so far -as. 
such ‘tenant shall, ‘by any agreement contained in the lease or grant, 
be prohibited from doing or permitting any act: Provided that no 
fee-farm grant made under the “Renewable Leasehold Conversion 
Act,” or any renewed lease executed after the first day of January, 
one thousand eight hundred and sixty-one, in pursuance of an agree- 
ment for renewal contained in a lease (6) made before the passing 
of this Act, shall’ be deemed to be a perpetual interest made after 
the first day of January, one thousand eight hundred and sixty-one, 
within the meaning of this section. 


(a) For definition of the term “perpetual interest,” see Sec. 1, ante. The exclu- 
sion of fee-farm grants made under the Renewable Leasehold Conversion Act, and 
of all renewed leases executed after “1st January, 1861, in pursuance of agreements 
for ,renewal ,mate before .the ,passing of the Aet, very «much ‘mits ‘the operation 
of this section. 

Thus, where bog co nomine was demised along jwith other lands for lives renew- 
able for ever, and the lease was converted into a fee-farm grant under the pro- 
visions of the Renewable Leasehold Conversion Act, it-was*held that the grantee, 
cutting turf for sale, was_impeachable ifor waste, just as an ordinary tenant would 
be: Gere v..0’Grady, I. jR. 1 Eq. 1. (Affirmed on Appeal, -but unreported. See 
Murray & Dixon's Digest, col. 1676:) ‘See generally .as:to theyrights;of tenants: to-eut 
turf: See. 29, most, and Juand Act, 1881, Sec. :5 (5). 

Tenants -for \lives renewable for .ever-are not impeachahle for waste in respect of 
timber trees or ;woods planted iby them .or their ‘predecessors <in ;title, after 1st 
September, 1776 (gee 5 :Geo. AII., c. 17, «sec. 1, App., post), whether ithe trees -be 
or -he not ;registered, .and whether the ‘leases under which »the stenants .claim are 
of a,date prior or subsequent to the ‘passing .of that Act: Pentland w. Somerville, 
2 Ir..Ch.R.:289. a p. Armstrong, i8 Ir..Ch. R. 30; Moore's Astate, 361. LT. RB... 

(6) Grantees under Fee Farm (Grants - made under the (Church Lemporalities Acts, 
3 & 4 Wm. IV., c. 37; 4 & 5 Wm. IV., c. 90; and 6 & 7 Wm. IV., ec. 99, would 
appear to he entitled :to the benefit of -this Seetion, and not impeachable of «waste. 
They would appear not-to be .excluded by the .proviso .at ithe end .of the section, 
inasmuch as the church leases for which -the fee farm ‘grants are substituted, 
though customarily renewable, did not contain any covenant for renewal; and 
there ;was no legal.obligation on the ‘bishops to xenew. For a full account of these 
leases ,and .of the legislation which :provided for grants in fee sin dieu of them, 
see judgment of Buwuey, J., damilton-v. (Casey [1894], 2 I. R. 224. 


26. Notenant of any lands ‘holden ‘for any estate or interest ‘less 
than a perpetual estate or interest, made after the first day of 
January, one thousand eight hundred and sixty-one, by virtue of 
any lease or contract, shall, without ‘the previous consent in writing 
of the landlord, being a person competent to grant such licence, or of 
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his agent duly authorized ‘to act on his behalf, open, dig for -any 
unopened mines, (a) minerals, (6) or quarries, (c) or (except as 
hereinafter provided) remove the soil or surface or subsoil .of the 
‘said ‘lands, or permit or commit amy other manner ‘of »waste (d) 
thereon, unless the said lands shall ‘have ‘been, ‘in express ‘terms, 
leased for the purpose or with the permission of being so used and 
enjoyed. 


ia) he primary: meaning of the word “mine,” standing alone, is.an underground 
excavation maie for «he purpose :of :getting minerals: yer Turner, L.J., Bell v. 
Wilson, L. R. 1\Ch. App., at p. 308. .It usually iimports a cavern or subterranean 
place: Listowélv. Gibbings, 91. C. LL. R. 223, as distinguished ‘from .a quarry, which 
issayplace “upon, or above, and not under the ground :” per Turnex, L.J,, Bell v. 
Wilson, :L.3sR. 1:\Ch. -App,, atyp. 309. 

But the word “mine ” may have a wider signification, and may apply to ‘beds 
and seams of minerals which would \be ;properly worked by open.or surface opera- 
tions: Didland ‘Railway Co. v..Robinson, 15 App. \Cas..19. “Applying oneself to 
‘the cconsideration .of ithe word ‘mines,’” says (Lorp Hurscuent in that case, “I 
cannot ‘think that its matural meaning imports such .beds or strata .of minerals 
only :as are ordinarily got by underground working” (15 App. ‘Cas., ‘at .p. 39). 
“I think, ‘however,” he adds, “it is ordinarily applied ronly to beds of minerals 
which are being or have been wrought” (Zbid., p..31). See .also as to the meaning 
of the word, which may:differ according to the context in which it occurs, whether 
in-an Act of Parliament ior.a deed: Lord Prouost of Glasgow v..Farie, 13 App. 
Cas. 657; and Shaftesbury v. Wallace [1897], 1 Ir. R. 381. 

(0) “Minerals,” von the other hand, means primarily .all substances (other than 
the ragricultural surface :of the ground) which »may be ,got .for manufacturing or 
mercantile purposes, whether from .a «mine, .as the word would seem to signify, 
or such as :stone or -clay, which -are -got by.open working: per Kay, J,, Midland 
Railway Co.'v. Haunchwood Brick & Tile Oo.,:20 ‘Ch. Div,, at .p. 555. This is -sub- 
stantially the :same definition as that given by MELusH, L.J., im Heat x. (Gill, 
L. R. 7 Oh. ‘App. 699—viz., “Every substance which can be got from :underneath 
‘the surface of the earth for ‘the purpose.of :profit” (L. R..7.Ch. App., at.p. 712). 
The definition of Menrisu, L.J,, though «criticised wery much ‘in later cases, even 
in the House of Lords (see Lord Provost of Glasgow \v. Farie, 13 cApp. Cas. 657, 
and Midland Ruilway Co.,.&c., v. Robinson, 15 App. Cas. 19), has been .adopted as 
correct in more recent ‘cases: Harl.of Jersey v.' Guardians of Neath Union, 22 
Q. B. D., at p. 559; Mishbourne v. Hamilton, 25 L. R. ir. -483 (see -especially 
judgment of Lorp-AsHBourne, (C., .atyp. 502). 

“Minerals” isva more -general term than “mines,” .and ‘the authorities:show that 
the word “mines” coming ‘before “minerals ’—as in the ordinary phrase “mines 
and ‘minerals ”—does not restrict :the sense.of ‘the latter term, iso .as to confine .it 
to:such as «can only .be worked by going under the land. See Hext v. Gill, L. BR. 
7. Ch. App. 699, and Harl-of Jersey v. Guardians of Neath Union, .22 .Q. B.D. 555 
(especially judgment of Lorp Esner, M.R., at p. 559). 

Thus it has been held by the Court.of Appeal in Ireland, «affirming the decision 
of the Vice-Chancellor, that beds of limestone are included im the -definition of 
“mines and minerals,” whether got by quarrying ior surface working : Fishbourne v. 
Flamilton, 25 L. BR. Ir. 483. And sthe cases of Darvill v. Roper, 3 Drew 294; 
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Brown v. Chadwick, 71. C. L. R. 101; and Listowell v. Gibbings, 9 I. C. L. R. 223, 
in so far as they decide that the term “minerals” only includes metallic fossil 
bodies, and not limestone, must be considered as overruled. See judgment of 
CHATTERTON, V.C., Fishbourne v. Hamilton, 25 L. R. I., at p. 492. 

“Minerals” have been held to include brick clay in a reservation in a deed 
(Larl of Jersey v. Guardians of Neath, 22 Q. B. D. 555; Shaftesbury v. Wallace 
[1897], 1 I. R. 381); china clay (Heat v. Gill, L. R. 7 Ch. App. 699); freestone 
(Bell _v. Wilson, L. R. 1 Ch. App. 303); limestone (Midland Railway Co. v. 
Robinson, 15 App. Cas. 19; Fishbourne v. Hamilton, 25 L. R. Ir. 483); and granite 
(Attorney-General v. West Granite Co., 1 Times Reports 549). 

As to the landlord’s rights, by himself or his lessees, to work minerals which are 
reserved to him, see Sec. 32, post, and notes thereto, and Land Act, 1881, Sec. 5 (5). 

(c) The word “quarry” is said to be derived from the French quarriére, meaning 
the place where stone was cut in squares—clearly, therefore, it indicates a place 
above and not under the ground. See judgment of Turner, L.J., Bell v. Wilson, 
L. R. 1 Ch. App., at p. 309. A quarry is defined in the Factory and Workshop Act 
as “any place, not being a mine, in which persons work in getting slate, stone, 
coprolites, or other minerals :” 41 Vic., c. 16, Sch. 4, part 2. 

Where lands were demised with a quarry, “together with liberty of quarrying,” 
it was held that the lessee was entitled to cast the spoil and refuse of the quarry 
upon a portion of the land in the lessor’s possession immediately adjoining the 
quarry; that this right was in the nature of an easement incidental to the liberty 
of quarrying, and that, though not expressly preserved, it was not extinguished by 
a Landed Estates’ Court conveyance of the landlord’s interest subsequent to the 
date of the lease: Middleton v. Clarence, I. R. 11 C. L. 499. 

(d) Waste is the destructive or material alteration of things forming an essential 
part of the inheritance, done by one having a limited interest therein: Co. Litt. 
53a, “A tenant has the right to use, but not to abuse, the property let to him. 
He may not, therefore, under pretence of improvements, do substantial injury, 
such as altering the nature of the land by ploughing up ancient meadow or pasture 
or converting arable land into woodland, or meadow into orchard; nor is he allowed 
to open new pits, to raise limestone or gravel, or to cut turf on reclaimed bog :” 
De Moleyns’ Landowners’ Guide, 7th ed., p. 290. The six following sections of this 
Act deal with the particular acts which a tenant is allowed to do, although other- 
wise they would be waste. Whether a tenant from year to year holding by parol 
contract is liable for permissive as distinct from voluntary waste seems to be 
doubtful (see Martin v. Gilham, 7 A. & EB. 540), but if he holds by written agree- 
ment made after January 1st, 1861, it seems that he would be liable for both, for 
a covenant to repair is implied by Sec. 42, post, in every “lease” unless it is other- 
wise specially provided; and any agreement in writing for a tenancy constitutes 
a “lease” under this: Act: Jagoe vy. Harrington, 10 L. R. Ir. 335. 

To erect unsuitable buildings upon a holding is waste, especially if the buildings 
materially alter the nature of the demised premises: Brooke v. Mernagh, 23 L. R. 
Ir. 86; Brooke v. Kavanagh, 23 L. R. Ir. 97. In these cases the tenants of ordinary 
agricultural holdings erected upon their farms a number of dwellinghouses for the 
use of tenants evicted from other farms in the neighbourhood. Injunctions were 
granted both by the Master of the Rolls and the Vice-Chancellor to restrain these 
acts as waste, and in the case of Brooke v. Kavanagh the decision was affirmed 
on appeal; 23 L. R. I. 112. 

In Steele v. Tiernan (23 L. R. Ir. 583) a tenant holding under a statutory term, 
who had erected one wooden hut upon it for the use of an evicted tenant, was 


23 § 24 Vict., Cap. 154. 57 


restrained by injunction from allowing it to remain; and it was held that the fact Sects. 26-27 
that the erection of the hut was a breach of a statutory condition under the Land are 
Act, 1881, Sec. 5 (3), for which a particular remedy was provided by that Act, was 
no reason why a court of equity should not interfere by injunction, and that the 
County Court judge, the matter having been brought before him by equity civil 
bill, ought to have granted an injunction. (See also Lansdowne v. Kehoe, 29 L. 
R. Ir. 230; 31 L: R. 1. 433). 

Any substantial alteration of the demised premises amounts to waste; such, for 
instance, as converting the stable of a dwelling-house into a butcher’s shop: Maun- 
sell v. Hort, I. R. 11 Eq. 478. Converting agricultural lands into a cemetery : 
Cregan v. Cullen, 16 Ir. Ch. R. 339. Ploughing up ancient meadow or pasture land: 
Murphy v. Daly, 13 I. C. L. BR. 239. See, however, Palmer v. M‘Cormick, 25 L. 
R. Ir. 110, where it was held that there was no absolute rule that land which had 
not been broken up during the twenty years which immediately preceded the 
execution of a lease should never be tilled, although such land was defined to be 
“ancient pasture” in Murphy v. Daly, 13 I. OC. L. R. 239. Digging up the soil 
for the purpose of making bricks is also waste: Bishop of London v. Web, 1 P. W. 
527. Similarly, opening mines (Sec. 26, post); cutting turf for sale (Sec. 29); 
burning the soil (Sec. 30); and cutting timber (Sec. 31). 

Where a landlord sued his tenant for injury done to the demised land by removing 
a large quantity of clay, and, in addition, for the conversion of the clay, it was 
held that he was not entitled to recover the value of the clay in addition to com- 
pensation for injury done to the land by its removal: Zemplemore v. Moore, 15 
I. 0. L. R. 14. 

An injury to, or even the destruction of, premises resulting from the use of them 
by the tenant in a reasonable and proper manner, having regard to the class of 
tenement to which they belong, is not waste: Saner v. Bilton, 7 Ch. Div. 815; 
Manchester Bonded Warehouse Co. v. Carr, 5 CG. P. D. 507; Grand Canal Ce. v. 
M‘Namec, 29 L. R. I. 131. 

And it may be shown that the acts complained of as waste are in reality a benefit 
and not an injury to the demised premises. This “meliorating waste,” as it is 
called, a court of equity will not restrain by injunction. Thus, the House of Lords 
held that the conversion of store buildings into dwellings was “ ameliora- 
tive,” and refused to restrain ib: Doherty v.- Allman, 3 App. Cas. 709. For the 
same reason the Court of Appeal refused to grant an injunction to restrain a 
tenant from ploughing up land which had not been broken up for more than 
twenty years, holding that the breaking up of the land was calculated not to 
injure, but rather to improve it: Palmer v. M‘Cormick, 25 L. R. I. 110. 

Waste can only be committed of the premises demised. Consequently, it is not Palate a 
waste to cut timber, which is reserved to the landlord by the lease (Allen v. Carver, 5 
15 1. C. L. R. 544), or to cut turf on a bog outside the ambits of a tenant’s holding 
- (Boyle v. Masterson, 25 L. R. I. 179, 241. L. T. R. 69; Kelly v. Drought, PAV AUT Aly 
R. 31); though, of course, the landlord has other remedies for such acts, if un- 
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under Sec. 35, post. 
As to what other remedies the landlord has for waste, see notes to Sec. 39, 
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taining any mines or minerals which at the time of the making of such 
lease shall have been opened (c) or worked, it shall be lawful for the 
tenant thereof ‘to enter wpon and follow, and to work and dig for, 
and remove the said-‘mines or minerals, (b) whether they shall have 
been granted by name or not in the said lease, unless by the said 
lease it shall be otherwise provided. 

(a) This section is confined ‘to ‘tenants ‘holding under ‘lease. A’“lease ” is defined 
by Sec. 1, as “any instrument ‘in writing, whether under seal or not, ;containing 
a contract of tenancy,” ‘kc. “This has ‘been ‘held to inelude an agreement in writing 
for a tenancy from year ‘to year: Jagoe'v. Harrington, 10 L. R. 1. 335. 

(0) ‘The right of a tenant -who ‘holds under ‘lease to -work open «mines ‘is more 
extensive than ‘his right to work open quarries or gravel pits. See -next section. 
If his lease is silent on the subject, ‘he can work amines, ‘it would appear, ‘for :pur- 
poses of trade, manufacture, or-sale, but he -cannot thus work ‘quarries. 

(c) As to when a-mine or -a quarry is said to be “ open,” :see motes ito mext 
section and Hlias vy. Snowdon Slate Quarries Company, 4 App. Cas. 454; ilias v. 
Griffith, 8 Ch. D. 521. : 


28. Where any lease or demise (a) shall be unmade on or after the 
first day of January, one thousand eight hundred and sixty-one, of 
lands containing any quarries or beds of stone, limestone, sand, 
marl, gravel, or clay, which at ‘the time of the making of such lease 
shall have been opened (¢) or worked, it shall be lawful for such 
tenant, unless by the said lease otherwise provided, to work, dig for, 
and use such quarries or beds so far as may be necessary or useful 
for the purposes of agriculture and good husbandry, and the lawful 
erection or repair of any necessary buildings on the said lands, but. 
not for any purpose of trade or manufacture, or for profit or sale, 
(6) unless the right so to use and enjoy the same shall have been 
expressly granted in writing by the landlord being competent ‘so ‘to: 
grant as aforesaid. 


(a) The opening words of this section—“ Where any lease or demise ”—differ ‘from 
those in the 27th Section, which are merely “Where any lease, &c:” There isno defini- 
tion in the Act of the word “demise ;” but, apparently, it is intended ‘here to apply 
to parol lettings, as a lease includes any agreement in writing, whether under geal 
or not, whereby a tenancy is created. The same words are used in ‘the commence- 
ment of the 29th Section as to cutting turf; and that section ‘has ‘been held to. 
apply to tenants from year to year under parol agreements: Browne's Estate, I. 
R. 8 Eq. 297. 

(0) The law in England draws no distinction between the rights of a tenant as. 
regards the working of open mines and open quarries for sale or profit, such as 
exists in Ireland under this and the 27th Section (see notes to that section, ante, 
p: 58). Atenmor of land in England with no ‘power \to work mines or quarries upon 
the land cannot open any in order to work them; :but if the mines or quarries have 
been worked before the commencement of the term he may continue the working, 
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and may work ‘both ‘for-profit: Llias w. Snowdon ‘Slate Quarries «Company, ‘4 App. 
Cas. “454, -affirming ‘the ,decision -of ‘the «Court -of Appeal, 2eported .as jHIlias vv. 
Griffith, 8 Ch. Div. 521. In:that ease a-question was raised -as:toswhen amine or 
a quarry might ‘be said tobe “‘open’’ The Court of Appeal held that, “‘to-enable 
a termor or tenant for ‘life punishable ‘for: waste ‘to: work »mines, ‘it :must ‘be shown 
that the owner of the inheritance, or those acting by his authority, have reom- 
menced: the working -of (the mines with a wiew -tomaking a projit;? although «it -was 
not necessary ‘to show (that.a profit ‘had -actually been made, and -that the same 
principle .applied ‘to quarries; -so {that if «stone -or slate were dug for the purpose 
merely-of building or repairing houses,on the property and -not -for the :purpose of 
profit, ithe quarries ywould not ‘be “open” ‘in ithe sense -necessary ‘to enable «a 
termor to continue the working. This principle, however, was not -adopted by :the 
House of (Lords. *““I:am mot ,at ypresent prepared to ‘hold;” says Lord ‘SEuBoRNE, 
“that there:can ibe mo :such ‘thing as yan open mine or quarry which .a ‘tenant ‘for 
life or other.owner-of -an-estate impeachable ‘for waste may work, urless the produce 
of such smine.or quarry ‘has ‘been :previously -earried ito the market -and »sold. ‘No 
doubt, \if <a mine -or quarry ‘has keen worked ‘for commercial profit, that must 
ordinarily be decisive.of sthe right to,continue -working ; and, on ‘the other ‘hand, ‘if 
minerals jhave »been worked or used ‘for some definite and xestrieted purpose ‘(e.g., 
. ‘forthe ypurpose -of ‘fuel, vor repair to some «particular jtenements), that would mot, 
alone, give:any «such ;right. |But if there had ‘been -a working and: use of mimerals 
not'limited to any ,special.or restricted purpose, !I ‘find nothing iin ‘the ,older authori- 
ties to justify the introduction of sale as a necessary criterion of ‘the difference 
between a mine or a.quarry whichis, and;one which jis not, ‘to ‘be considered open 
in ailegal sense:” Hlias\v. ‘Snowdon ‘Slate Quarries Co., 4 App. ‘Cas., atip. 465. 

(c) When .a mine or quarry is.once open,:so that a tenant: may vwork iit, it ‘is not 
necessarily the opening -of a new mine or +a new quarry “to -sink a new pit on the 
same vein, or to break ground in a new place:upon ‘the same :rock: :Clavering v. 
Clavering, '2)P. Wm. 388; Bagot v. Bagot, 32 Beay.'509; Hlias v. Snowdon Slate 
Quarries Co., 4App..Gas. 454. 


‘29. Where any lease or demise (a) shall be made on or after the 
first day .of January, one thousand eight hundred and sixty-one of 
lands containing turf bog, unreclaimed :and unprofitable for -agri- 
culture, or where any ‘lease shall ‘be so made giving a right of 
turbary on the premises, or conferring a right of common of turbary 
on premises not comprised in the lease, (d) it shall be lawful for ithe 
tenant, unless ‘by the said ‘lease it !be specially provided to the «con- 
trary, (€) to cut, use, and enjoy ‘the said turf ‘bog, so far as shall be 
necessary for the bond fide use on the demised premises (0) .of the 
tenant and his Jawful sub-tenants, but mot for any puxpose of trade 
or manufacture, or for profit or sale, (¢) unless the right so to use 
and enjoy the same shall have ‘been expressly granted in writing ‘by 
the landlord being competent so to grant as aforesaid. 

(a) ‘This section applies to all classes of tenancies, including tenancies from year 


to year, created by parol agreement: Browne's Estate, I. R. 8 Eq. 297; Wakefield 
v. Hendron, 11 L. BR. Ir. 505; Lord Lifford v. Kearney, 171. L. T. R. 30, MacD. 391. 
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(b) Where bog forms a portion of lands demised, the tenant is, at common law, 
entitled to turbary thereout by way of estovers for consumption upon the demised 
premises: Howley v. Jebb, 81. C. L. R. 435; 41. J. N. 8. 184. A right to turbary 
includes the right to use the bog-stuff for purposes of manure and for all reason- 
able purposes, not necessarily only for burning: Hutchinson v. Drain, 33 I. L. T. 
R, 147. 

Where the holding of a tenant is subject to the right on the part of the landlord 
and other tenants, to exercise rights of turbary, the landlord and tenants are 
entitled to remove turf for all reasonable purposes. The limit to such a right 
is that it cannot be exercised to such an extent as to render the land incapable of 
such reclamation as, according to its nature, it is capable of (per Frrzerspon, L.J.: 
Hutchinson v. Drain, 33 I. L. T. RB. 147). 

(c) Before the passing of this Act, in order to confer a right to cut turf for pur- 
poses of sale, or in unlimited quantities, it was necessary that there should be an 
instrument under seal, as the right is an incorporeal hereditament. FLANAGAN, J., 
appears to have considered that a deed was still necessary (Ancketell’s Est., 17 I. 
L. T. & 8. J. 99), but quere, is this so, having regard to the concluding words of 
this section and Sec. 1, ante? See note (c) to See. 1, ante, p. 3. 

A demise of bog co noméine, along with other lands, does not authorize the lessee 
to cut turf for sale (Fowler v. Blakely, 13 I. Ch. R. 58), but where the bog is 
demised alone, or where it had always been cut for sale, it may be held to confer 
the right: Coppinger v. Gubbins, 91. Eq. R. 304; 3. J. & L. 397; Stevenson v. Moore, 
71. Ch. R. 462. 

A reservation to the lessor in a lease of “all bogs and turf mosses” has been 
held to apply to the soil and freehold of the land, and not merely to a right of 
turbary, even though there was also reserved a right of ingress for the purpose of 
carrying away the excepted premises: Boyle v. Olpherts, 4 Ir. Eq. R. 241; Quinn 
v. Shields, Ir. R. 11 C. L., at p. 264. 

There is no repugnancy between the grant of a bog and the reservation of tur- 
bary: Beere v. Fleming, 13 I. C. L. R. 506. See also Cochrane v. M‘Cleary, 
I. R. 4 C. L. 165. 

The grantee under a fee-farm grant made under the provisions of the Renew- 
able Leasehold Conversion Act cannot cut turf for sale, even where bog eo nomine 
forms portion of the grant, for the 4th Section of that Act (12 & 13 Vie., c. 105) 
preserves to the grantor whatever rights belonged to the reversion in this respect, 
where the tenure was by leases for lives renewable for ever: Gore v. O'Grady, 
I. R. 1 Eq. 1. (Affirmed on appeal, but unreported, Murray & Dixon’s Digest, 
col, 1676.) 

(d) Where a lessor grants by lease a right to cut and carry away turf from a 
certain bog, he is not at liberty to confine the tenant in the exercise of his right 
to a certain portion of the bog allocated to him, though it is sufficient and con- 
venient: Hargrove v. Congleton, 12 1. C. L. R. 362. 

The right to cut turf for domestic use upon a bog belonging to the landlord, 
not forming portion of the demised premises, may be “appurtenant” to the 
holding, so as to pass to the lessee under the general word “appurtenances” in 
the habendum of the lease: Dobdbyn v. Somers, 13 I. C. L. R. 293. But where a 
farm was demised “together with half an acre of bog, during the continuance of 
the demise,” and the lessee was disturbed in the enjoyment of the bog allotted to 
him, it was held that the demise was too vague and uncertain to enable him 
to maintain an action upon the covenant for quiet enjoyment: ‘Kenna vy. Moutray, 
8 Ir. Jur. N. 8, 233. 
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A right of turbary can be acquired by prescription under 2 & 3 Wm. IY., c. 71, Sects. 29-80. 
sec. 1, extended to Ireland by 21 & 22 Vic., c. 42; and if the right is enjoyed for 60 right of turbary 
years, it is deemed absolute and indefeasible, unless it appears to have been bow acquired 
enjoyed by some consent or agreement. It is not necessary to show for the pur- 
pose of resisting the right that the consent was given by a person having authority 
to make a valid grant of the turbary: Lowry v. Crothers, I. R. 5 C. L. 98. 

(e) The right of a tenant to cut turf upon his holding for bona: fide consumption 
thereon, whether at common law or under this section, is subject to be controlled 
or excluded by contract: Lord Lifford v. Kearney, 17 I. L. T. R. 30, MacD. Sols 
Douglas v. M‘Laughlin, 17 I. L. T. R. 84, MacD. 393. The established usage on 
an estate acquiesced in by the tenants, of disallowing the cutting of turf without 
a written licence from the landlord is sufficient evidence of such a contract: 

Lord Lifford v. Kearney, 17 I. L. T. R. 30, MacD. 391; Douglas v. M‘Laughlin, 
17 1. L. T. R. 84, MacD. 393. 

Where a contract of tenancy under which a tenant holds thus reserves the turbary Effect of Land 
to the landlord and deprives the tenant of his right to cut turf under this section, *¢ as 
it has been held by the Court of Appeal in Knox v. Baxter, 19 L. R. Ir. 460 (over- 

_tuling the decision of two judges in the case of M‘Geough v. M‘Dermott, 18 L. R. I. 
217), that an order of the Land Commission fixing a fair rent for the holding does 
not alter the rights of the landlord as to turbary previously existing, and that 
Sec. 5, Sub-sec. 5, of the Land Act, 1881, does not confer upon a tenant during 
the currency of a statutory term any right to cut turf which he did not previously 
enjoy either by his contract or under this section. 

Where a tenant persists in cutting turf upon land which forms no portion of his Remedies for 

holding, and to which he has no right, he may be convicted by the magistrates of csiae Ret 
malicious injury to property under 24 & 25 Vic., c. 97, sec. 52: The Queen (M‘Elgun) 
v. Justices of Fermanagh, 171. L. T. R. 105. But the Act must be proved to have 
been malicious, and accordingly, if it was done under a fair and reasonable sup- 
position of right, he cannot be convicted under that section: Magee v. Montgomery, 
iin. Leeds. 92. 

Where a tenant wrongfully cuts turf upon his own holding, it appears to be 
doubtful whether proceedings can be successfully taken against him under the 
Malicious Injuries to Property Act (Magee v. Montgomery, 17 I. L. T. R. 92), but 
the landlord may obtain a precept to restrain waste from the magistrates under 
Sec. 35, post, or he may proceed for an injunction in the Chancery Division (see 
Lifford vy. Quin, I. R. 7 Eq. 347), or by Equity Civil Bill, in the County Court, 
where the annual value of the holding does not exceed £30: 40 & 41 Vic., c. 56, 
sec. 33 (h). 


80. No tenant under any lease or other contract of tenancy con- Tenant shall not 
ferring an estate or interest less than a perpetual estate or interest 
shall burn or permit to be burned the soil or surface of the land, or 
any part thereof, without the previous consent in writing of the 
landiord, being a person competent to grant such licence, under a 
penalty not exceeding twenty pounds for each statute acre or any 
fractional part of an acre on which such burning shall take place, to 
be recoverable by the immediate landlord by civil bill action in the 
county in which the tenant usually resides, or in the county in 
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which. the lands: or any part: of: them are: situate, at the election of 
the landlord! 

For: rules* as* to’ procedure® under! this: section}. see? County’ Court? Orders;. 1890, 
Order: VIL :: (Dixon’s» Carleton’s 'C..C, Practiee;,p? 1165);. The:action! must:be brought’ 
in the division of thescounty intwhich the:lands‘liej.or ini which’ the tewant residese 
(Rule 11),. If the tenant'has:no!residence:in the:county} the process’ must’ be’ served 
15> clear: days before the return day: (Rule*7);.and-iw that case>it need: not be:served” 
by’ a process server: (Rule’8)) If the tenanti has‘ a> residence: im the county? the 
ordinary: rules*apply:, (See 14¢& 15: Vie.,.cv 57; ssi 65-68.), 


31. No tenant of any lands holden under any’ lease or’ otler 
contract of tenancy conferring an estate or interest. less than. a 
perpetual estate or: interest, (e), andi made: on: or: after: the: first. day 
of January;. one’ thousand: eight hundred: and’ sixty-one; shall’ cut 
down, top; lop; or grub any’ tree’ or wood’ (a) growing: on the said 
lands, (6) unless such tenant shall be: authorized thereto by covenant. 
or agreement in the-lease under whicht the:lands are: Holden) if there 
be: a lease; or unless’ swth tenant shall’ have the: previous’ consent’ in 
writing of the landlord’ competent: to: give such consent’ for’ that 
purpose, or shall have been lawfully, required: so: to doy under a 
penalty not exceeding: five pounds: for each tree cut: downs. topped; 
lopped; or grabbed, to’ be recoverable by the immediate: landlord’ by 
civil bill action (c),in the-county in which the tenant. usually resides, 
or in the: county in which the lands:or any part. of them: are: situate, 
at the election of the landlord: Provided that nothing’ in’ this 
provision’ coritaimed' shall. affect: any right which any tenant may 
lawfully, exercise: or enjoy in respect: of trees: duly registered: and 
belonging: to-such: tenant. or insrespect: of! willows;. osiersy orcsallows, 
under any actiineforce in Treland\ (7)! 

The general: property’ in trees: which: are, ort which: aré- likelyy to? beeonie;. timber 
is in the landlord (Berriman v. Peacock, 2 M. & Scott, 524), and, even thottg@h® there 
is no reservation of timber to him, he can maintain an action against a third person 
for carrying it away after it has been cut:down: Ward vy. Andrews, ,2-Chity. 636. 
But unsound’ trees, only. fit for firewood, if blown down or felled by the landlord, | 
become’ the property of* the tenant’: Cannon’ vi Putéh, 5B. & GC? 30T: 

“ Timber’ trees: are: those: whiclit serve>fore buildingt or” reparation of houses, such 
asioak,.ash,,orlelm of: the-age of twenty, years*or upwards®”’ Cruise; Digest; Vok Li, 
p. 116; Dunn v. Bryan, .I. R..7 Bq: 143. 

(2) Whether this section applies to trees which are not! timber appears: to- be 
doubtful, the* proviso” at the end of theseetion as: to» willows; osiersy or sallows,” 
which: ineno*point' of! views could! be® considéred timber}. would’ seen’ to! iniply that 
it- does; but: there: has: been, so? fart as: the: author: ise aware, no décision- upon the 
subject. It has been decided in the: case-of a lease: made before: the- passing: of 
this Act, that itis not waste in’ a lessee to cut’ down trees not timber unlésg they 
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are: planted. for’ the: ornament. or shelter. of. the house or. perform some important 
function, such!asisupporting: a: bank or the like: Dunmiv. Bryan, I. R..7 Eq, 143. 

Independently of: this: section: it has: also. been: held that. the generali property, in 
hedges, bushes,. and trees: not: timber belongs to the tenant (Furlong;. Landlord 
and Tenanty, 2nd: ed:, p. 679), and that the landlord. cannot. maintain trespass 

against a stranger’ for cutting: bushes: or: thorns: growing in.a hedge: Berriman v. 
Peereock;. 2 M..& Scott, 524;, 9 Bing: 384: 

As tenant, it> has: beew ruled, may? cut down: and: appropriate non-timber: trees; 
provided he does nott injure: the land! thereby):. Phillips: v. Smith; 14M. &.W.. 589; 
And ‘a murseryman: who plants: trees:for carrying on his. business ‘may,,at.the deter- 
mination! of: his tenancy;. remove the: young: trees: which were planted there. for 
sale: Wardall.v. Usher, 3 Scott, N. R. 508, 5 Jur. 802. “Trees, even! of the 
kindssthatimay become: timber, donot: attain that character! till they are. ofi twenty 
years’ growth; from: which iti would: follow’ that: trees;, eveni of these. kinds}, may, 
iff under: the: growth: of twenty years) be cut: byy ai lessee: at least if they be. cut 
seasonably; that:is:to»say; according: to: whati has. been‘ done, either’ with. the:same 
trees: if’ springing” from old  stoolsy. or other trees: ini the: same place, or in: the same 
neighbourhood, on) former: occasions::’”” per Caartertony V.C.,, Dunn: v. Bryan; 
I. Ri.7 Eq:, at pp: 153-154. 

Sos the meres cutting: of a hedge)in such: ai manner as that: it. will grow again 
is nott waste, and) a\court of! equity; will! not: interfere: by injunction. to prevent the 
cutting: of hedges«with:a .sawrinstead of with a:hatchetior hedgeknife:. But cutting 
hedges: so» unseasonably: or: improperly: as‘ thati they will. not: grow again is waste. 
Likewise; grubbing? up the thorns of which itiisecomposed;.or allowing the germins 
to be destroyed by cattle:: Dunn. v.. Bryanj, I.. Rs 7: Bg: 143. 

(6) The exception! of. trees: out’ of. ai lease relievesiia tenant. from: some liabilities 
respecting’ them? which: he* would: ineurvif:they weve>not.so) excepted, for the cutting 
of them issnoti im thati case-an! actcof waste; nor! is:it.a: breachiof covenant to: keep 
the demised premises in repair:: Allen'v. Carver; 15 It C. L. Rv.544.. If thes trees 
are-excepted fromthe demise, a tenant. who’ cuts:them down without the landlord’s 
consent! is liable: to: a action of: trespass: or’ trover on thes part of. the landlord as 
owarer ‘of the: trees and! apparently; also). he: ist liablé to: ai penalty: under this 
‘section, as! it? seemss to! apply’ to. alli trees “growing om: the said: landsy’” whether 
excepted from: the: demise:or not. 

It has been held that a tenant for life without impeachment‘ of* waste: hash not: a 
right! to» cuts ornamental trees, even. though: they’ are: decayed, unless: they’ are 
injuring’ otherr'treesi of greater: value and: importance: Murguise de la Bedoyere: v. 
Greville: Nugent) .25°L..R.-Ir..143: 

. (é)) Fér Rulessoff Procedure’ in the County! Court: under thist section: see’ County 
Court! Orderss 1890). Order VI:. (Dixon’s: Carleton’ss County; Court: Practice, pp. 
'°1165:1166):. The action must be brought: in thesdivision'as well as in the-county, in 
which the lands lie or the tenant resides (Rule 11). If the tenant.has«no’ residence 
_ in the-county, the process. must be served fifteen: clear days before the return day 

(Rule 7), andiin that case it need not be served by a process server (Rule 8): If 
the tenant has: a residence im the county the-ordinary Ruiles* apply’ (See’14°& 15 
Wie., cc 57) sss. 65° toe 68).- 

(d)} The: concluding paragraph: of. the: section. refers: to. thes Timber Acts, — 
confér: upon: tenants:in certain cases‘ the right to cut timber on their holdings. 
The most important of these Acts-are 5 & 6 Geo. TIT., c. 17 (Ir.); 15°& 16 Geo. lil., 
.e. 26°(Ir.); and 23°& 24 Geo: IIL, c: 3% (Ir)' The principal’ sections of these: Aets 
ame> printed) imi the: Appendix, post: See: 1: of the latter Act: provides: that. any 
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tenant for life or lives, or for years exceeding fourteen years unexpired, who shall 
plant any trees may cut, sell, and dispose of the same during the term, provided 
that (Sec. 2) within twelve months after such planting he shall lodge with the 
clerk of the peace of the county an affidavit sworn before some justice of the 
peace of the county, stating the number and kind of trees planted and the name 
of the lands, in the form provided by the section (see Appendix, post); and Sec. 
9 of the same Act provides that if the tenant’s lease be for a life or uncertain period 
he may enter upon the lands and cut the timber within one year after the expira- 
tion of his lease, making reasonable compensation for any damage he does thereby. 

The Timber (Ireland) Act, 1888, 51 & 52 Vic., c. 37 (see post), now extends the 
provisions of these Acts to all tenants who have statutory terms under the Land 
Act, 1881. 4 

The form of affidavit given by Sec. 2 of 23 & 24 Geo. III., c. 59, need not be 
literally followed, nor need it be made, necessarily, by the tenant himself. It 
may be made by his agent and may be varied to suit the circumstances: Mount- 
cashel v. O'Neill, 5 H. L. C. 937. But one affidavit as to trees planted upon two 
denominations of land, withovt distinguishing how many are on each, is bad if the 
lands are held under different landlords, though it is good if they are under the 
same: Mountcashel v. O'Neill, 5H. L. C. 937, 41. 0. L. R. 345, 21. C. L. R. 436. 

By the registration of trees under these Acts, the lessee acquires the absolute 
property in. them which he can transfer to an assignee: Standish v. Murphy, 2 
Ir. Ch. R. 264. But the timber, until it is felled, remains part of the inheritance, 
so that if a lessee holds under a lease for lives limited to his heirs, and dies intestate, 
the property in registered timber which is uncut passes to his heirs and not to his 
personal representatives: Alexander v. Godley, 6 1. C. L. R. 445. 

Timber under these Acts includes “all oak, beech, ash, elm, lanx, sycamore, 
walnut, chesnut, cherry, lime, poplar, alder, quicken or mountain ash, holly timber, 
sallow, asp, birch, cedar, pine, and fir trees” (15 & 16 Geo. III., c. 26, sec. 3), and 


now also fruit trees: (61 & 52 Vic., c. 37, sec. 1 (2)). 


Where mines 

* reserved, land- 
lord may work 
or lease the 
mines, 


“Sally, ozier, or willows,” planted by a tenant for life or lives, or for a term of 
12 years unexpired, become his sole property during the continuance of the term, 
and he may cut and fell them in the same way as trees, provided they are regis- 
tered in like manner: 5 Geo. III., c. 17, sec. 2. (For a full account of the Timber 
Acts and the decisions in respect of them, see Furlong, Landlord and Tenant, 
2nd ed., pp. 682-688). 

(ce) Tenants for lives renewable for ever are not within the prohibition of this 
section, having a “ perpetual estate or interest ” within the meaning of the definition 
in Sec. 1 (ante, p. 2). They are not impeachable of waste in timber, trees, or 
woods planted by them after Ist Sept., 1776 (see 5 Geo. III., c. 17, sec. 1, App., 
post), even though the trees are not registered under the Timber Acts: Pentland v. 
Somerville, 2 I. Ch. R. 289. Ha p. Armstrong, 8 I. Ch. R. 30; Moore’s Hstate, 
361. L. T. R. 14. 


82. Where lands shall be granted or leased for any estate or 
interest, excepting thereout the mines and minerals (a) upon the 
demised premises, it shall be lawful for the person entitled to the 
rent thereof, in fee-simple, fee-farm, fee-tail, or for life, with imme- 
diate remainder to his own issue, to open, dig for, and work all 
mines and minerals found in or upon the said lands, and to carry 
away the ore thereof, or to lease the same to any person or persons 
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for any term within the leasing power of such person in respect of 
mines and minerals; and such owner or his lessee shall have full 
liberty to enter on the said lands, and to build and make all houses, 
railways, tramways, and conveniences necessary for the purpose of 
mining, and to employ all streams on the said land not previously 
occupied, making to the tenant of said lands such yearly or other 
compensation (0) or allowance for the damage sustained by reason of 
such digging of the ore, or building the said houses, or otherwise 
using of the said lands or streams, as shall be agreed upon between 
the said parties, or in case they shall not agree, then such compensa- 
tion or allowance as shall be ascertained by the chairman of the 
county upon a civil bill action brought for that purpose with the 
same incidents as in ordinary civil bill process: (c) Provided, how- 
ever, that no person shall search for, open, or work any mine or 
mineral, by virtue of this Act, on any spot of ground on which any 
church or other place of worship, graveyard, cemetery, or public 
school shall be situate, nor within thirty yards thereof, nor upon 
any spot of ground on which any house, outhouse, garden, orchard, 
or avenue shall be situate, without, the consent of the tenant in 
possession thereof first had and obtained. 


(a) As to what are “mines” or “minerals” within this section, see notes 
to Sec. 26, ante, p. 55, and Fishbourne v. Hamilton, 25 L. RB. Ir. 483, where it was 
held that limestone worked by open quarrying was a “mineral.” 

() This section takes the place of what are called the Irish Mining Acts—viz., 
10 Geo. 1., ¢. 5, 15 Geo. II., c. 10, and 23 Geo. IL, e. 9, to which there are no 
corresponding enactments in England. Portions of these Acts are repealed by 
Sec. 104, post, “except so far as may be necessary to support or enforce any lease 
made, or contract entered into, or as to anything heretofore done, or any right 
acquired, or liability incurred.” In Fishbourne v. Hamilton, 25 L. R. Ir. 483, it was 
held, therefore, that where the owner of the grantor’s estate in a fee-farm grant, 
made in 1712, reserving mines and minerals, exercised his right to enter the lands 
for the purpose of working a limestone quarry, he was bound to pay compensation 
to the persons in possession of the lands. “I am of opinion,” says CHATTERTON, 
V.C., “that the Act of 10 Geo. I. extends to all mines and minerals, according to 
the meaning of these words as now judicially ascertained; and that it enables ihe 
owners of all such mines and minerals, under reservations such as that in the grant 
of 1712, even without express power such as in that grant contained, to enter upon 
the lands, the suxject of such grants, in order to search for, and to raise and carry 
away, all minerals thereon or thereunder. To this is citached the corresponding 
liability to payment of full compensation to the owner or occupier of the soil and 
surface of the lands for all damages, whether direct or consequential, which he 
may have sustained by the exercise of the grantor’s rights” (25 L. R. lr. at p. 497). 
Tn the case of all fee-farm grants or leases for long terms of years nade prior to 
1861, the rights of the grantors and lessors are still regulated by 10 Geo. I., ¢. 5. 
The present section deals only with leases made after January Ist, 1861. 


F 
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By the Land Act, 1881, Sec. 5, Sub.-sec. 5, power is given to a landlord, in every 
ease in which the tenant holds under a statutory term, to enter for the purpose, 
amongst other things, of mining or quarrying, and he is to make reasonable amendt 
for any damage done to the tenant thereby. See notes to that section, post. 

(c) Asto the procedure, &¢c., under this section in the County Court, see notes to 
Sec. 33, post. 


33. Where such parties shall not agree upon the amount of 
compensation to be paid for the injury sustained by the entry on or 
use of lands for the purpose of mining in manner aforesaid, it shall 
be lawful for the party claiming such compensation to bring a civil 
bill action (a) for the amount claimed before the chairman of the 
county in which the lands or the greater part of them are situate, and 
the chairman shall, with the assistance of a jury on their oaths as 
aforesaid, ‘make such decree or dismiss thereon, and subject to the 
like appeal as in ordinary cases of civil bill actions for injuries 
sustained. 

Sec. 32 provides for such compensation as shall be agreed upon, or “as shall be 
ascertamed by the chairman,” &c. This would seem to indicate that the proceeding 
must ‘in every case be taken in the County Court; and this seetion would seem ta 


render .a jury necessary in every ease. @Qucere, is there any limit to the amount of 
compensation which may be awarded? The words in Sec. 32, “with the same 


“assistance of a 


incidents as in ordinary civil bill processes,” may refer only to the 
jury,” provided for by this section, and to the general rules of procedure. 

As to the limit of the County Court jurisdiction in ordinary cases, see 14 & 15 Vic., 
c. 57, s. 35, and 40 & 41 Vic., ¢. 56, s.50. In Fishbourne v. Hamilton (25 L. R. 1.483) 
the court declined to award compensation in the existing suit, upon the ground that 
it could not be assessed having regard to the frame of the suit. There, however 
the question arose, under 10 Geo. I., c. 3, and not under this Act. 

(a) The procedure under this section in the County Court is regulated by County 
Court ‘Rules, 1890, Order VI. The civil bill is returnable in the division of the 
county in which the lands lie, unless the defendant has a residence in the county, 
and then in division where he resides (Rule 10). If the defendant has not a 
residence in the county the civil bill must be served 15 clear days before the return 
day (Rule 7), and in ‘that case it need not be served by a process server (Rule 8). 
As to what is deemed a “residenee in the county,” see 14 & 15 Vic., ¢. 57, s. 69. 


‘304. Where the lease or tenancy of any farm or lands (held at 
rack-rent) (6) shall determine by the death or cesser of the estate of 
any landlord .entitled for his life or for any other uncertain interest, 
or ‘by the death of the lives in the tenant’s Tease, or by the happen- 
ing of any contingency whereby such lease or tenancy shall deter- 
mine without the act or default of the itenant, the tenant in 
occupation, (¢c) im lieu of ‘the vright ito emblements, (a) where such 
right shall exist, (d) shall, if he ‘think proper so to do, (f) continue 
to hold and occupy such farm or lands until the last gale day of the 
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current year (¢) in which such tenancy shall determine, and shall 
then quit upon the terms of his lease or holding, (g) in the same 
manner as if such lease or tenancy were then determined by effluxion 
of time or other lawful means, during the continuance of his land- 
lord’s estate; and the landlord or succeeding landlord or owner shall 
be entitled to recover rent from the tenant in the same manner as if 
the tenant’s interest had only determined on such gale day; () and 
the landlord, or the succeeding landlord or owner, and the tenant 
respectively, shall, as between themselves and as against each other, 
be entitled to all the benefits and advantages, and be subject to all 
the terms, conditions, and restrictions, to which the landlord or 
preceding landlord or lessor and such tenant respectively would have 
been entitled and subject in case the lease or tenancy had deter- 
mined in manner aforesaid at the expiration of such current 
year (7): Provided always, that no notice to quit shall be necessary 
or required by or from either party to determine any such holding 
and occupation as aforesaid. 


This section is now of much less importance than it formerly was, as, in the 
majority of cases coming within its terms, the tenant at the expiration of the lease 
becomes a present tenant from year to year under the 21st section of the Land Act, 
1881. It is still of importance, however, to consider the rights conferred, in refer- 
enee to—(1) Holdings such as town-parks, &c., excluded from the Land Acts; 
{2) Leases made since 22nd August, 1881; (3) Leases or other lettings made by 
tenants for life, even before that date, as to which no rights are conferred by the 
Land Act, 1881, against the remainderman, if they expire with the death of the 
tenant for life. See, however, Land Act, 1896, Sec. 10,-and notes thereto, 
post. There can be no doubt that the right to continue to oceupy con- 
ferred by this section is available against the remainderman, for the sec- 
tion speaks of “the landlord, or succeeding landlord or owner,” recovering rent for 
the period. (4) Leases made by the Court of Chancery pending a cause. These 
were held not to come within the words of 14 & 15 Vic., c. 25, which regulated the 
right of the tenant to remain in occupation in lieu of emblements prior to the 
' passing of this Act: Hyde v. Roche, 51. OC. L. R. 195. Sec. 1 of that Act, however, 
did not contain the words, “or by the happening of any contingency whereby such 
lease or tenancy shall determine without the act or default of the tenant,” which 
are to be found in this section; and it has been held under the old law that tenanis 
under Chancery lettings are entitled to emblements: O’Connell v. O’ Callaghan, 
3 Ir, Eq. R. 199; Creed v. Creed, 3 Ir. Hq. R. 207. See, however, Callan v. Dowdall, 
MacD., at p. 315. 

(a) The right to emblements is the right which the occupier of land, or his personal 
representatives, has to reap in peace the crop which he sowed, when his occupation 
has been determined by his death, or otherwise unexpectedly comes to an end from 
a cause beyond his control: Co. Litt. 55a—56a. ~ Emblements, originally limited 
to growing corn, have been extended with the improvements in agriculture to other 
descriptions of crops—to flax, hemp, turnips, beans, vetches, carrots, parsnips, 
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potatoes, artificial green crops, such as clover, sainfoin, &c., and to young fruit trees 
planted by nurserymen or gardeners in the course of their trades, but not to natural 
grasses (Flanaghan v. Seaver, 9 Ir. Ch. R. 230), nor to crops requiring a second year 
to mature, such as clover sown with barley, though the barley may be taken as 
emblements :” De Moleyns’ Landowners’ Guide, 7th ed., p. 230. Crops sown after 
the expiration of the tenancy are not emblements: K: elly v. Webber, 111. C. L. R. 57. 

Now under the Land Act, 1870, Sec. 8, the tenants of agricultural holdings 
generally are entitled on quitting their holdings to take away growing crops or their 
value, so that the question as to emblements is not of much consequence, except in 
respect to the right of occupation in lieu thereof conferred by this section. 

(b) The lands must be held at a rack-rent, i.¢., as it has been determined, at 
their full letting value, when the lease expires, not when it was originally granted : 
Mansfield v. M‘Kay, 7 Ir. Jur..N. 8. 13. 

(c) It is the occupying tenant who must claim the right to remain in possession in 
lieu of emblements, and a tenant who has sublet cannot claim to remain in possession 
upon the ground that his sub-tenants had cropped the lands: Lord Stradbrooke v. 
Mulcahy, 2.1. C. L. R. 406. The sub-tenants would apparently have the right to 
continue on in possession as against the head landlord (see Hemphill v. Frazer, 
10 L. R. Ir. 87, and judgment of Lurroy, C.J., in Lord Stradbrooke v. Mulcahy, 
21. C. L. BR. at p. 409); but now, if they hold as tenants from year to year, when 
the tenancy of their immediate landlord determines, they at once become tenants 
from year to year to the head landlord: Land Act, 1881, Sec. 15. 

Where the herd of a tenant held as part of his wages three roods of a farm of 
58 acres, and had sown oats and potatoes therein, it was held that the tenant was 
entitled to avail himself of these crops as emblements, and to continue in occupation 
under this section, upon the ground that the herd was not an under-tenant, and 
that the crops belonged to the tenant, although by contract he was bound to allow 
the herd to take them: Kenna v. Nugent, I. R. 6 O. L. 547; 7 C. L. 464. 

(d) The right to continue in possession in lieu of emblements appears to exist, no 
matter how small the holding is, provided the claim as regards emblements is not 
frivolous. In Haines v. Welch, L. R. 4 C. P. 91, a tenant of a labourer’s cottage 
with about an acre of land attached, partly cultivated as a garden and partly sown 
with corn and potatoes, was held to be in possession by virtue of such right, under 
14 & 15 Vic., c. 25, s. 1, which is still in force in England, though it has been repealed 
so far as it affects Ireland by this Act. 

(ec) The tenant is entitled to remain in possession “until the last gale day of the 
current year.” This has been held to mean the current year of the tenancy, not the 
calendar year (Earl of Derby v. Sadlier, 11 Ir. Jur. N. 8. 171); so that apparently 
if a tenancy originally began on the 1st of May, and a cestui que vie died on the: 
Ist of April, the tenant could only remain in for one month. However, in Hyde v. 
Roche, 51. C. L. R: 195, which was decided under 14. & 15 Vic., c. 25, s. 1, Monanan, 
C.J., expressed a strong opinion that the right to possession was given “during the 
period in which previously the tenant had the right to enter and take away his. 
emblements, and from thence to the end of the then current year of the tenancy; 
that is, in the case of a cestui gue vie dying in the month of April to the 1st of May 
in the following year” (5 I. C. L. R., at p. 200). 

(f) The words “if he think proper so to do” do not occur in the Ist section of 
14 & 15 Vic., c. 25, so that apparently the tenant has the option, under this Act, 
which he had not under the repealed Act, to take his emblements and not continue. 
to occupy until the last gale day of the year: see Harl of Derby v. Sadlier, 11 Inr.. 
vur. N.S. 171: 
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(g) The right of occupation conferred by this section does not create a tenancy Sects. 84-35. 
or continue the previously existing tenancy so as to confer any rights under the Rights of | 
Land Act, 1881, either upon a sub-tenant (Hemphill v. Frazer, 10 L. R. Ir. 87) or prcupler under 
upon the lessee himself (M‘Cullagh v. Batt, 24 I. L. T. R. 52). See, however, 
judgment of Monauan, C.J., in Hyde v. Roche, 51. ©. L. R., at p. 200, on the con- 
struction of 14 & 15 Vic., c. 25, s. 1. 

In England it has been held that the landlord has the right to distrain for the 
period during which the tenant continues to occupy in lieu of emblements: Haines 
v. Welch, L. R. 4 C. P. 91. 

(h) The rent which is due for the half-year during which the tenancy expires Apportionment 
should be apportioned between two successive owners, if the interest of the landlord of rent. 
terminates with the lease and a different person is entitled to the rent for the period 
from its expiration to the last gale day of the current year; but the whole half-year’s 
rent should be recovered from the tenant by the succeeding owner under this section, 
and then apportioned between him and the previous owner or his representatives 
under the Apportionment Act, 1870. The owner, whose estate has determined, is 
not entitled to sue the tenant directly for rent for the broken period from the 
previous gale day to the date of the determination of the lease: Irwin v. Frazer, 

10 L. R. Ir. 273. (The head-note of this case is misleading; but the judgment of 
FitzGERALp, B., at pp. 283-4, shows plainly what was decided by the Court). 

(i) Where a lessee remains on in possession, in ignorance of the death of a 
cestut que vie, and pays rent, he is entitled to be treated as holding on under this 
section up to the last gale day of the current year at the rent reserved by the lease; 
but for the succeeding period the landlord may recover a higher sum, in use and 
occupation, even though he has already accepted (in ignorance of the expiration of 
the lease) rent at the rate reserved by the lease: Hurly v. Hanrahan, I. R.1C. L. 

700. Of course, however, this would not be so, if the case came within Sec. 21 of 

the Land Act, 1881. 


85. Where any person shall be in possession of lands, or of any Prevention of 
dwellinghouse, outhouse, or buildings, as tenant thereof, or as Eunice 
servant or caretaker of any owner, or having obtained the posses- Magistrate's 

precept to re- 
sion thereof from any such tenant, servant, or caretaker, and the strain waste. 
landlord or owner or other person interested in the preservation of 
the premises, or any agent acting on his behalf, shall, by affidavit, 
(a) satisfy any Justice of the Peace of the county, not being a party 
interested in the said premises (who is hereby authorized and 
required to take such affidavit), that there exists probable and just 
grounds of suspicion that such person is about to commit or to 
permit or suffer any unlawful waste, injury, alteration, destruction 
upon, or removal from any such dwellinghouse, outhouse, or other 
building, or intends unlawfully to burn or break up any part of the 
soil or surface or subsoil of the lands, or unlawfully to remove the 
soil or surface or subsoil of the said lands, (0) or unlawfully to cut 
down, top, lop, or grub any trees, woods, or underwoods growing on 


the said lands, or otherwise use or misuse the premises or any part 
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thereof, contrary to his agreement, or that he is in the act of doing 
or suffering any of the aforesaid matters, it shall be lawful (c) for 
such Justice of the Peace (d) to issue his precept in writing under 
his hand and seal, stating that information had been received that 
such waste or injury is intended to be or is in the act of being done 
or permitted, and commanding all such persons and all other persons 
whomsoever to desist from such waste or injury, and not to continue 
the same until special leave and authority for that purpose shall be 
first procured from the magistrate who shall have signed such 
precept, or until the subject matter of the said information be 
inquired into at the next petty sessions of the district in which the 
said premises are situate, or such other time as may be therein 
mentioned ; and such precept may be according to the Form No. 1 
in the Schedule (A.) to this Act annexed, and shall be served on 
every or any person by whom it shall be suspected that such waste or 
injury is intended to be or is being committed, by delivering a copy 
thereof to such person, if he can be found, and if not, by affixing a 
copy thereof on the principal door or entrance to the dwellinghouse, 
outhouse, or other building, and if there be no such house or build- 
ing, on some conspicuous part of the premises; and the said persons 
shall and may attend at the petty sessions, and such order may be 
made thereat by the court of petty sessions for annulling or con- 
tinuing for a limited period the said precept, or otherwise as may 
be agreeable to justice. 

This, and the following sections to Sec. 39, deal with the landlord’s remedies for 
waste; Secs. 25 to 31 lay down generally what is and what is not waste by a tenant. 

(a) The affidavit to obtain a justice’s precept should state facts sufficient to satisfy 
the justice that waste is about to be committed. If present acts of waste are com- 
plained of, it should state what these acts are, and if future, it should give similar 
details as to what it is believed the tenant intends to do. A precept, therefore, 
granted on an information which stated merely past acts of waste, and which 
averred that the tenant “persists in doing and committing acts of unlawful waste 
to the injury and damage of said premises,” was held bad and quashed : Brady 
v. Slator, 9 Ir. Jur. N. 8. 152. In another case, where the affidavit only stated that 
the informant had good grounds of suspicion that waste was about to be committed, 
it was held that that averment was insufficient, and the Court of Exchequer set 
aside the precept: Ha parte Donaghy, I. R. 2 C. L. 22. 

(0) The act of waste must be committed upon the demised premises; cutting turf, 


for instance, upon adjoining lands cannot be restrained by precept under this 
section: Kelly v. Drought, 211. L. T. R. 31. 

(c) The words “it shall be lawful,” though permissive in form, do not, it appears, 
give any discretion to the magistrate as to issuing his precept, when a proper case 
is made for it. “If,” says Law, ©., in reference to the jurisdiction of the Land 
Commission to set aside leases, under the 21st section of the Land Act, 1881, “the 
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Legislature, besides conferring the requisite authority or jurisdiction, proceeds to Sscta. 35-37. 
specify the particular circumstances and conditions under which the authority or ae 
jurisdiction may be exercised, this context is naturally regarded as showing that it 
meant the authority to be exercised in those cases; and thus by implication a duty 
is imposed on those to whom the authority has been given to exercise it in favour 
of the persons and under the circumstances specified :” Sweeney v. Ashtown, 14 
L. BR. Ir. at. pp. 125, 126. 

A magistrate issuing a precept under this section, and a constable or bailiff 
executing it, are protected from liability to an action, by reason of the person 
applying for same having no lawful right to prohibit the act therein prohibited 
(Sec. 100,. post). 

(d) “It will be observed that one justice can issue a precept, and that it need 
not be done in petty sessions:” Molloy, Justice of the Peace, p. 591, note. 

As to enforcing the precept, see Sec. 36, and as to amnulling it, see Sec. 37, post. 

For Form of precept, see Sch. A. to this Act, Form No. 1, post. For Forms of 
Notice for annulling or varying same, see County Court Forms Nos. 52, 53 and 54, 
post. 


8G. If any person shall, after the service or posting of such pre- Punishment 
ia 1o) sobedience 

cept, in disobedience thereto, without such leave and authority as of precept. 
aforesaid, proceed with or continue to do the act prohibited by such 
precept, or wilfully aid, abet, or assist in so doing, he shall, om con- 
viction thereof before two or more Justices of Peace at Petty 
Sessions, be liable to be imprisoned for a period not exceeding one 
calendar month; and all the provisions of the ‘“‘ Petty Sessions 
(Ireland) Act” respecting summary convictions before Justices at 
Petty Sessions, and respecting appeals therefrom, shall be applicable 
to every cenviction under this section. 

The Petty Sessions Act (14 & 15 Vic., c. 93) only gives a right of appeal where an 
order is made for imprisonment for any term “exceeding one month » (Sec. 24). 
Queere, therefore, can there be an appeal in any case under this section as the 
maximum term of imprisonment which can be awarded is one calendar month? An 
application may, however, be made to “annul or vary the conviction,” either to the 
Superior Courts, to the Judges of Assize, or to the County Court Judge, under 
Sec. 37, post. 


37. It shall be lawful for any of the Superior Courts of Law or Ae 
Equity in Ireland, or any judge thereof, or for the going Justices of Magistrate. 
Avsize, (a) or one of them, or for the Chairman presiding in the 
County, (6) on a summary application on behalf of any person 
aggrieved by any such precept, order, or conviction, of which due 
notice shall be given to the opposite party, to annul or vary any 
such precept granted by any justice of the peace, or any order or 
conviction made at Petty Sessions in relation thereto, and to award 
as between the parties a reasonable sum for the costs occasioned by 
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the procuring and sustaining, or annulling or varying, the said 
precept, or order or conviction, and reasonable compensation for any 
loss or damage caused by the procuring such precept or order. 


The Court of Exchequer has set aside precepts under this section where merely 
past acts of waste were complained of: Brady v. Slator, 9 Ir. Jur. N. 8. 152. And 
where the applicant merely stated in his affidavif that he had good grounds of 
suspicion that waste was about to be committed, without setting out the facts, the 
precept was similarly set aside: Hx parte Donaghy, I. R. 2 C. L. 22. See notes 
to Sec. 35, ante, p. 70. 

(a) The application to the “going Justices of Assize” need not be to the neat 
going Judge of Assize. Paris, C.B., at the Summer Asgsizes of 1887, set aside a 
precept which was granted in May, 1885, upon sufficient grounds being shown: 
Kelly v. Drought, 21 I. L. T. BR. 31. 

(0) The application to vary or annul, if made to the County Court Judge, must be 
made to the sessions next following the service of the precept. The procedure is 
regulated by the County Court Orders, 1890, Order XXVI. (see post). 


38. It shall be lawful for the landlord of any premises holden 
under lease or other contract of tenancy made on or after the first 
day of January, one thousand eight hundred and sixty-one, upon 
which any waste, misuser, or destruction shall have been committed 
or suffered, and his agent lawfully authorized, at any reasonable 
time to enter upon the premises so wasted or misused, and to inspect 
and, if necessary, to survey the same for the purpose of ascertaining 
the nature and extent of any waste or injury done, or the quantity 
of land burned contrary to the provisions of this Act; and if any 
person shall hinder or obstruct such landlord or agent in making 
such entry, inspection, or survey, he shall forfeit to the said land- 
lord a sum not exceeding ten pounds, to be recovered by civil bill 
action in the same manner and with the like appeal as in ordinary 
cases of civil bill actions. 

See, as to similar rights of a landlord to enter upon a tenant’s holding, and the 


consequence to a tenant of his “unreasonable refusal” to allow him to do so, Land 
Act, 1870, Sec. 14, and Land Act, 1881, Sec. 5, and notes thereto, post. 


39. Nothing.in this Act contained shall deprive any landlord or 
owner of any lands of any other remedy, either at law or in equity, 
which he might previously have had or pursued against any person 
for any injury sustained by such landlord or other person, or for 
preventing such injury. 


A landlord has the following different means of obtaining redress for waste 
committed by his tenant :— 


(1) He may sue for damages in a Common Law action: Templemore v. Moore; 
15 1. C. L. R. 14. 
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(2) He can proceed in the Chancery Division for an injunction: Brooke v. Mernagh, Sects. 39-41. 
23 L. R. I. 86. But where the tenant held for such a long term of years as practi- pre 
cally to amount to a perpetuity, and there was nothing to show that the security 
for the rent would be impaired or the identity of the premises confused, the Court 
of Appeal in Chancery, reversing the decision of the Vice-Chancellor (I. R. 10 
Eq. 362), refused to interfere by injunction, and left the landlord to his Common 
Law remedies (Doherty v. Allman, I. R. 10 Eq. 460), and the House of Lords affirmed 
their decision (3 App. Cas. 709; 1 L. R. Iz. 249). As to enforcing covenants of a 
restrictive character by injunction, see Craig v. Greer [1899], 1 I. R. 258, and notes 
to Sec. 42, post. 

(3) He may sue by equity civil bill in the County Court, if the valuation of the 
holding is under £30: 40 & 41 Vic., c. 56, s. 53 (h). See as to the limits of the 
County Court jurisdiction under this sub-section: Boyle v. Masterson, 25 L. R. Ir. 
179, 24 1. L. T. R. 69. The County Court Judge may grant an injunction, and 
should do so, in a proper case, even though the landlord may have other remedies 
by which he can enforce his rights: Steele v. Tiernan, 23 L. R. Ir. 583, 

(4) If the waste is a breach of a statutory condition under the Land Act, 1881, to 
which the holding is subject, the landlord may also proceed by notice to quit and 
ejectment under Land Act, 1881, Sec. 13, Sub-sec. 3. 

(5) He may obtain a precept from a magistrate to restrain waste under Sec. 35, 
ante, p. 69. 


40. If any dwellinghouse or other building constituting the Destruction of 
subject of the 


substantial matter of the demise, and holden by any tenant under lease to deter- 
mine the 


any lease or other contract of tenancy not containing an express tenancy. 
covenant or agreement binding on the tenant to repair the same, 
shall be destroyed, become ruinous and uninhabitable, or incapable 
of beneficial occupation or enjoyment, by accidental fire or other 
inevitable accident, and without the default or neglect of the said 
tenant, it shall be lawful for such tenant to surrender the said 
premises, and on tendering the said surrender, and on payment of 
all rent and arrears due or accruing due, or tendering the same, the 
said tenant shall be thenceforth discharged from all obligation to 
pay the rent or perform the covenants and conditions in the lease 
thenceforward. 

By Sec. 42, post, a covenant to repair is ¢mplied in every lease made after January 
1st, 1861 (unless otherwise provided). This implied covenant would not, under the 
wording of this section, prevent a lessee from surrendering upon the accidental 


destruction of the demised premises. 

Where a tenant relies upon this section in an action in the County Court, “he 
shall lodge with the clerk of the peace the money tendered by him as thereby 
directed, and give notice of such lodgment to the plaintiff two clear days before the 
return day:” County Court Rules, 1890, Order IV., Rule 2. 


. - Covenants and 
41. Every lease of lands or tenements made after the commence Coe 


ment of this Act shall (unless otherwise expressly provided (2) by gy onants 
such lease) imply an agreement on the part of the landlord making jmplied on 
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tenant thereof for the time being, that the said landlord has good 
title (6) to make such lease, and that the tenant shall have the quiet 
and peaceable enjoyment (c) of the said lands or tenements without 
the interruption of the landlord or any person whomsoever during 
the term contracted for, so long as the tenant shall pay the rent 
and perform the agreements contained in the lease to be observed 
on the part of the tenant. 


Covenants for (1) good title and (2) quiet enjoyment are, by this section, implied 
on behalf of the landlord in every lease made after Ist J anuary, 1861. This appears 
to be the law, independently of the section, where the lease contains the word 
“demise :” Line v. Stephenson, 5 Bing. N. C. 183; and the case of Hart v. Windsor 
(12 M. & W. 68) is an authority that the word “let” has the same effect in this 
respect as the word “demise,” and that any other equivalent word would have the 
same effect: per Brert, J., Mostyn v. West Mostyn Coal and Iron Co. ns be Ce Boe 
at p. 152. In fact, by agreeing to let, a lessor impliedly promises that he has a 
good title to let: Stranks v. St. John, L. BR. 2 C. P. 376. 

The question as to whether this section was merely declaratory of the previous 
law, or whether it extended the covenants previously implied, was discussed at some 
length in Leonard v. Taylor, I. R. 7 CO. L. 207; 8 C. L. 300. It appears from the 
judgments of Frrzczrarp, J., and Barry, J., in the Queen’s Bench, and that of 
Patius, C.B., in the Exchequer Chamber, that the section extended the Common 
Law rule in several respects. “It was asserted very foremly,” says Frrzceraxp, J., 
“that the two covenants mentioned in this section are exactly the covenants which 
the Common Law would imply from the word ‘demise,’ and that consequently the 
statute did not go beyond, but was merely declaratory of, the Common Law. I 
do not concur in that view. The statutable covenant is an absolute and wncon- 
ditional covenant for title on the part. of the landlord, his heirs, executors, admini- 
strators, and assigns. Now, I do not think that such a covenant as that was implied 
by the Common Law. There is some uncertainty on the authorities, but . am rather 
inclined to think that the covenant implied by Common Law from the word ‘demise’ 
was one’ for quiet enjoyment against the lessor and all claiming under him by 
title:” I. BR. 7 C. L. at p. 216. “It was suggested in argument,” says Barry, J., 
“that if the 41st section of the Landlord and Tenant Act, 1860, were only declara- 
tory of the Common Law, it would have been simply unnecessary ; but there seems 
to be two answers to that argument. In the first place, as has been shown, this 
section goes further than the Common Law in making the covenants binding on the 
heirs and executors of the landlord ; and, secondly, it was prudent, if not necessary, 
that this section should be Jism ck The covenant was implied at Common Law 
where there was a demise—that is, where there was a creation of the legal relation 
of landlord and tenant; but, by the 3rd and 4th sections of this statute, that relation 
may be created in a way before unknown—namely, by mere contract, and without 
the retention by the landlord of any reversion. Now, it seems to me that it was 
eminently prudent, if not necessary, that this 41st section should be introduced, 
for in the case of one of these new leases, where the relation of landlord and tenant 
did not exist at Common Law, it might be contended that no covenant or agreement 
for good title or quiet enjoyment could be implied at all unless so provided by the 
legislature :” I. R. 7 C. b., at p. 217-8. 
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(a) If there is an express covenant, either for title or quiet enjoyment, then there 
is no implied covenant at all (Mostyn v. West Mostyn Coal Co., 1 C. P. D. 145; see 
judgment of Brett, J., at p. 152), and the covenant for title implied by this section 
is negatived by an express covenant for quiet enjoyment restricted to the acts of the 
lessor and those deriving under him: Leonard v. Taylor, I. R. 7 ©. L..207; 8 C. L. 
300; Clayton v. Leech, 41 Ch. Div. 103. 

Where an agreement for a fee-farm grant provided that the grant should contain 
“all covenants usual and proper in building leases” it was held that the grantee 
was entitled to the statutable covenants contained in this section, and that the 
grantors were not entitled to insert a qualified covenant for title limited to the acts 
of themselves and persons claiming under them: Colhoun v. Foyle College Trustees 
[1898], 1 I. R. 233; 321. L. T. R. 49. 

(6) If a lessor knows that he has no title to part of the lands, and does not 
disclose his want of title to the lessee, who has no means of knowing the real facts, 
such concealment by the lessor is a sufficient ground for the lessee to seek to have 
the lease set aside, if he so desires; or he may refuse to take possession of the part 
of the demised premises to which the lessor has no title, and keep the remainder ; 
and if the lessor then sues him for rent due under the lease, he may counterclaim 
for damages for breach of the implied covenant for title: Mostyn v. West Mostyn 
Coal.and Iron Co., 1 C. P. D. 145. 

In England it has been held that where a lessee, acting in good faith, makes a 
sub-lease for a longer term than that for which he himself holds, the implied 
covenant for title is limited to the duration of his own lease: Baynes v. Lloyd [1895], 
2 Q. B. 610. Quere, however, whether this would be so in Ireland, having regard 
to the terms of this section. 

No covenant for title or for quiet enjoyment can be implied in a lease which is 
void under Sec. 2 of the Land Act, 1881, by reason of the absence of the landlord’s 
consent to a sub-letting: Canavan v. Burton [1900], 2 I. R. 359; 34 1. L. T. R. 6; 
2 Greer 148. 
 (e) A covenant for quiet enjoyment is also implied, even in a parol letting: 
Bandy v. Cartwright, 8 Ex. 913; Robinson v. Kilvert, 41 Ch. Div. 88. But the 
implied covenant which would arise from the demise is excluded by an express 
covenant, even though the latter be merely a qualified covenant: Clayton v. Leech, 
41 Ch. Div. 103. (See judgment of Bowsn, L.J., at p. 107), Leonard v. Taylor, 
I. R. 7 0. L. 207; 8 C. L. 300. 

The implied covenant for quiet enjoyment in a letting from year to year does not 
extend to a statutory term, if the tenant gets a fair rent fixed under the Land Act, 
1881. Thus, where a landlord let lands which he held under lease to a tenant from 
year to year, who had a fair rent fixed, and the landlord’s lease was evicted for 
non-payment of rent, it was held that no action lay for breach of covenant for quiet 
enjoyment at the suit of the statutory tenant: Kearns v. Oliver, 24 L. R. Ir. 473. 
“The contention of the plaintiff,” says Morris, C.J., “is, and must be, that this 
implied covenant has been swelled from its original extent into a covenant for a 
term of fifteen years, with renewable terms, in secula seculorum, by operation of 
the Land Law (Ireland) Act, 1881. Of course, if that Act had so enacted, it would 
be a consequence no more extraordinary than many other extraordinary cons¢- 
quences of that Act, but, fortunately for the defendant here, the Act did not say 
so. We are called upon to give it that meaning by converting a covenant for a 
year into a covenant binding for ever, and to do so because the landlord is in future 
to get a far less rent. It appears to me that there is no authority f.r that or any 


such proposition :” 24 L. R. Ir. at p. 477. 
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A covenant for quiet enjoyment may be broken ‘“‘ where the ordinary and lawful 
enjoyment of the demised premises is substantially interfered with by the acts of 
the lessor or those lawfully claiming under him . . . although neither the title 
to the land nor the possession of the land may be otherwise affected :” per Fry, L.J., 
Sanderson v. Mayor of Berwick-upon-Tweed, 13 Q. B. D. at p. 551. But the mere 
neglect to pay head rent, by reason of which a superior landlord recovers posses- 
sion of the premises under a condition of re-entry for non-payment of rent has 
been held not to be a breach of a covenant for quiet enjoyment contained in an 
under-lease, limited to the acts of the under lessor and persons claiming under him: 
Kelly v. Rogers [1892], 1 Q. B. 910. If a tenant wants extraordinary pro- 
tection for a particular branch of trade, he must bargain for it in his 
lease, and the implied covenant will not extend so far: Robinson v. 
Kiltert, 41 Ch. D. 88. Mere annoyance by noise will not amount to a breach of 
covenant for quiet enjoyment: Jenkins v. Jackson, 40 Ch. Div. 71. As to the 
amount of damages which may be recovered for breach of covenant for quiet enjoy- 
ment, see Rolph v. Crouch, L. R. 3 Exch. 44. 

The covenants for good title and quiet enjoyment are the only covenants which, 
as a general rule, are implied in leases. There is, for instance, in ordinary cases, 
no implied covenant that a house is reasonably fit for habitation, or land for 
occupation or cultivation: Hart v. Windsor, 12 M. & W. 68; Murray v. Mace, 
I. R. 8 C. L. 396. But in an agreement to let a furnished house, there is an 
implied condition that it is fit for occupation at the time at which the tenancy is 
to begin, and if it is unfit for habitation, owing, e.g., to defective drainage at that 
time, the lessee is entitled to rescind the contract. This right he may avail himself 
of, even though the landlord afterwards repairs the drains: Wilson v. Finch-H. atton, 
2 Exch. D. 336; Smith v. Marrable, 11 M. & W. 5, 12 L. J. (Exch.) 223. 

The Housing of the Working Classes Act, 1890 (53 & 54 Vic., c. 70), provides also 
by Sec. 75 that in any contract made after August 14th, 1885, for habitation by 
persons of the working classes of a house, or part of a house, “there shall be implied 
a condition that the house is, at the commencement of the holding, in all respects 
reasonably fit for human habitation.” And such a letting is defined by the section to 
be a letting of a house or a part of a house at a rent not exceeding (in Ireland) 
four pounds. 

A tenant has a right to sue his landlord under this section for injuries caused by 
the premises being in a defective state of repair, such as, for instance, injury caused 
by the fall of plaster from the ceiling: Walker v. Hobbs, 23 Q. B. D. 458. 


42, Every lease of lands or tenements made after the commence- 
ment of this Act shall (unless otherwise expressly provided (a) by 
such lease) imply the following agreements on the part of the tenant 
for the time being, his heirs, executors, administrators, and assigns, 
with the landlord thereof; that is to say, 

1. That the tenant shall pay, when due, the rent (0) reserved and 
all taxes (¢) and impositions payable by the tenant, and shall 
keep the premises in good and substantial repair (d) and 
condition : 

2. That the tenant shall give peaceable possession (f) of the 
demised premises, in good and substantial repair (e) and con- 
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dition, on the determination of the lease (accidents by fire 
without the tenant’s default excepted), subject, however, to 
any right of removal (or of compensation for improvements) 
that may have lawfully arisen in respect of them, and to any 
right of surrender in case of the destruction of the subject 
matter of the lease as hereinbefore mentioned. (7) 


(a) The covenants mentioned in this section are implied only in the absence of 
similar ones being expressed. Express covenants, even of a restricted nature, 
exclude implied covenants of a similar kind altogether: Mostyn v. West Mostyn 
Coal Co., 1 C..P. D. 145; Leonard v. Taylor, 1. R. 7 C. L. 207; 8 C. L. 300; Clayton 
v. Leech, 41 Ch. Diy. 103. 

(6) As to the covenant to pay rent and the remedies cf the landlord for breach of 
same, see notes to Sec. 45, post, p. 85. 

(c) The principal taxes now payable by the tenant in Ireland are poor rate and 
income tax. Poor rate is levied by the County Council under the Local Government 
Act, 1898, in order to provide for all county and district expenses (61 & 62 Vic., 
ce. 37, sec. 51). This new poor rate is a consolidated rate comprising the old poor 
rate (as levied under 1 & 2 Vic., c. 56; 6 & 7 Vic., c. 92; 12 & 13 Vic., c. 104; 
13 & 14 Vic., c..69; and 31 & 32 Vic., c. 49) and the old county cess (formerly levied 
by the Grand Jury under 6 & 7 Wm. IV., c. 116, and 19 & 20 Vic., c. 63). 

The poor rate is now levied upon the occupier, and not upon the landlord, in all 
cases, with two exceptions—(1) where a house is let in separate apartments or 
lodgings, and (2) where a half-rate is levied in respect of premises used for charitable 
or public purposes under 1 & 2 Vic., c. 56, sec. 63, and 12. & 13 Vic., c. 104, sec. 10. 
In these two cases the rate is still levied on the landlord as the immediate lessor 
(L. G. Act, 1898, sec. 52). 

1 & 2 Vic., ¢. 56, s. 71 (which is still in force), provides that poor rate is to be 
paid by the person in actual occupation at the time the rate is made, and on his 
default by the person subsequently in occupation. 

Formerly, where the whole of the rateable property occupied by any one person 
in a union was not of greater value than £4, and where the occupier held under a 
yearly tenancy or a lease made subsequent to the 24th August, 1843, the 
immediate lessor was rated and not the occupier: 6 & 7 Vic., c.-92, s. 1. But this 
section is now repealed by the Local Government Act, 1898 (Sch. VI., Part IV.). 

A tenant having paid poor rate was formerly entitled to deduct from his 
rent one-half of the sum he had paid for poor rate in respect of each pound or 
lesser sum of the rent which he paid (1 & 2 Vic., ¢. 56, s. 74); but where the valua- 
tion was below his rent he was not entitled to deduct more than one-half of the 
total sum that he paid (12 & 13 Vic., c. 104, s. 11). 

Now, however, by the L. G. Act, 1898, it is provided, as a general rule, that 
“the occupier of a hereditament shall not be entitled to deduct from his rent any 
part of the poor rate, and any contract to the contrary respecting such deduction 
shall be void” (Sec. 52, Sub-sec. 2). There are, however, certain exceptions to this 
rule.- ; 

(1) Where an Urban District Council can, independently of the Local Government 
Act, raise a sum by a rate upon the same basis as the poor rate, “that sum may 
be raised by means of the poor rate, but as a separate item thereof, and’any right 
to deduct any part of the said rate from rent shall continue as respects that item.” 


(L. G. Act, 1828, Sec. 53, Sub-see. 2 (a).) 
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(2) By L. G. Act, 1898, Sec. 54, Sub-sec. 9, it is provided that “An occupier -of 
any holding under an existing tenancy shall, until the tenancy is determined or a 
new statutory term in the tenancy begins, be entitled, notwithstanding any provision 
of this Act, to deduct from his rent the like proportion of any sum paid by him 
for poor rate on account of any railway, harbour, navigation or public health charge, 
as he would have been entitled to deduct from his rent on account of any cess or 
rate to meet the charge, if the provisions of this Act with reference to the deduction 
of poor rate from his rent had not been enacted, and in the case of existing charges, 
as if the charge had continued to be raised by the same cess or rate as previously.” 
The charges referred to are set out in the 57th section of the Act (see Vanston, 
Local Government, Vol. I., pp. 63-64). 

(3) Originally, the most important of all the exceptions was that created by L. G. Act, 1898, 
Sec. 54, Sub-sec, 11, as follows :—“ Where the existing tenancy of a holding in an 
urban district is constituted by a lease for lives, or a lease of which not less than 
five years are unexpired on the appointed day, then, notwithstanding anything in 
the foregoing provisions of this section, the rent of such holding shall be unaltered, 
but the occupier shall be entitled to deduct from his rent such portion of the 
amount of poor rate actually paid by him from time to time in respect of such 
holding as he would have been entitled to deduct if this Act had not passed, or, 
if he was entitled before the passing of this Act to deduct all the poor rate and 
county cess, then the whole of the poor rate so actually paid.” “Urban districts,” 
within the meaning of this sub-section, are those comprised in the table in Sec. 4 
of the Public Health (Ireland) Act, 1878 (41 & 42 Vic., ¢. 52), or constituted by 
order of the Local Government Board under Sec. 7 of the same Act. As to what 
constitutes an “existing tenancy” within the meaning of this sub-section, see 
Vernon v. Pile, 1 N. 1. J. R. 109, and Haslett v. Sharman [1901], 21. R. 433. 

The Local ,Government Act, 1898, was amendeil, as regards this right of deduction 
for poor rate, by the Local Government Act, 1900 (63 & 64 Vie., c. 63, Sec. 3, Sub-sec. 3). 
But the latter sub-section is now repealed by the Local Government Act, 1901 (1 Kd. VII., 
¢. 28) Sec. 1. This section now provides that Sub-section 11 of Section 54 of the Act of 
1898 ‘shall not apply in the case of an occupier who would but for this enactment be 
entitled under that sub-section to deduct from his rent a portion of the poor rate” j—thus 
apparently abolishing the right of deduction altogether. 

(4) It is also provided, in reference to special rates levied by Urban District 
Councils under the L. G. Act, 1898, Sec. 53, that “where the occupier of a heredita- 
ment in an urban district becomes, by reason of this Act, liable to pay all or part 
of any rate made by the council of such urban district, other than the poor rate, 
and sueh rate was previously made upon the landlord, or immediate lessor, he shall, 
until his tenancy determines, be entitled, save so far as his contract of tenancy 
otherwise provides, to deduct the amount for which he so becomes liable from 
his rent” (See. 54, Sub-sec. 12). 

For a concise general account of these exceptions, and of the changes made by 
the Local Government Act generally, as to the incidence of rates, see Walker on 
the Rating Provisions of the Local Government Act, passim. See also Vanston, 
Local Government, Vol. I., pp. 55, and seq. 

Prior to the passing of the Local Government Act, 1898, it was held that where 
a tenant allowed several years of rent to accrue, making some payments on account, 
he was entitled on settling the account to deduct poor rate, in respect of the whole 
rent, notwithstanding the provisions of 1 & 2 Vie., ¢. 56, sec. 74; Stott vy. Walsh, 
271. L. T. R. 70. This would appear to be still the law in the exceptional cases 
where poor rate can still be deducted. 


. 
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Where the Land Commission fixed a judieial rent, after the passing of the Local 
Government Act, 1898, taking account of the incidence of rates as directed by 
Sec. 55 of that Act, it was held by Frrzcizzon, L.J ., that the tenant was not entitled 
to make a deduction from his rent in respect of rates paid by him for the period 
between the service of the originating notice (before 1898) and the order fixing the 
rent: Dennis v. Sweeny, 341. L. T. RB. 200. 

The Local Government Act, 1898, also contains elaborate provisions for the adjust- 
ment of rent as between the landlord and the oceupier in consequence of the 
change in the ineidence of rates (see Sec. 54; Vanston, Local Government, Vol. I., 
pp. 57-62; and King-Harman v. Cayley [1900], 2 I. RB. 255; 341. L. T. R. 81; 
61. W. L. BR. 37). 

A middleman was formerly entitled on paying his own rent to deduct therefrom 
for poor rate, “a sum bearing such proportion to the amount of rate deducted from 

‘the rent received by him as the rent paid by him bears to the rent received by 
him:” (1 & 2 Vic., c. 56, s. 75). As the rent which he received was to that which 
he paid, so should the amount of deduction allowed by him to his tenant be to the 
deduction claimed by him from his own landlord: Carr v. Tottenham, 7 Ir. Jur. 
0. §. 363. ‘This section has, however, been repealed by the L. G. Act, 1898 
(Sch. VI., Part IV), “ except so far as it applies to any case where.a rate can, under 
the provisions of this Act, he made on the immediate lessor,” ¢.e., in the case of 
houses let in separate apartments, or lodgings, and premises used for charitable or 
public purposes (Sec. 52). 

Although a middleman’s right to deduction in respect of rates is, in the majority 
of cases, taken away, he has a right conferred upon him in the case of any holding 
“which is not agricultural land,” where the rent he receives is permanently reduced 
to have the rent which he pays also reduced “by a sum bearing such proportion 
to the amount of the reduction as the rent he pays bears to the rent he receives,” 
except where, under the terms of his contract, he is not entitled to make any 
deduction from his rent in respect of rates (L. G. Act, 1898, Sec. 54, Sub-see. 4). 

And the Loeal Government Act, 1900, now provides that this sub-section shall 
apply also where a deduction is made from rent payable to him under sub-section 11 
of the same section, ¢.c., in respect of an existing tenancy in an urban district for 
lives or a term of not less than five years unexpired on ‘the Ist April, 1899 (63 & 64 
Vie., c. 63, s. 3(2). But see, now, also, Local Gov. Act, 1901 (1 Ed. VII., c. 28). 

Prior to the passing of the Local Government Act, 1898, a tenant was not 
prohibited from covenanting with his landlord not to deduct the landlord’s proportion 
of the poor rate (12'& 13 Vic., c. 104,:s.12). As poor rate is not, however,.a charge upon 
the land, but a charge upon the oceupier in respect of the land (Lally v. Concannon, 
31.C.L. BR. 557; 6 Ir. Jur. O. 8. 26), it was held that a covenant to pay rent “over 
and above all taxes, charges and impositions whatsoever,” did not debar a tenant 
from making a deduction in respect of his poor rate, as it only extended to taxes 
charged upon the lands (Palmer v. Power, 4 1..C. L. R. 191; 6 Ir. Jur. O. 8. 287). 
A local improvement rate levied under the Towns Improvements Clauses Act, 1847, 
‘was held also to come within the same principle, not being a charge upon the land, 
but merely a personal liability arising by reason of oceupation: Gloster v. Murphy 
{1894], 21. R. 49, Q. B. D. : 

On the other hand it was held by Dowss, B., that “all rates and taxes ” mean all 
taxes charged upon the lands, or payable by the tenant in respect of his occupation of 
the lands, so that when a tenant agreed to take a house at the yearly rent of £90, 
“ineluding all rates and taxes,” he was entitled to deduct the whole of the poor 
wates paid by him: Borcroftv. Welland, 12 L. R. Tr. 35. 


Sect. 42. 


Adjustment 
rents under 
Local Govern- 
ment Act, 189 


Deduction by 
middleman. 


How affected by 
Local Govern- 
ment Act, 1898, 


Local Govern- 
ment Act, 190 


Covenant not to 
make deduction. 


Sect. 42. 


Grand Jury Cess. 


Exemptions. 


Obligation of 
tenant to recoup 
landlords. 


Untenanted 
houses. 


Untenanted 
lands. 


Income tax. 


80 Landlord and Tenant Act (Ireland), 1860. 


Grand Jury cess, however, was different from poor rate, having been always 
considered a charge upon the land. When a lessee of an agricultural holding, 
therefore, covenanted to pay rent “over and above all taxes” it was held that he 
was not entitled to deduct half the Grand Jury cess under L. & T. Act, 1870, Sec. 65: 
Cooper’s Est., 30 1. L. T. R. 89, Fitz. Irish Land Reg. 62, C. A.; Bradford's Est., 
31 L. R. Ir. 364, over-ruling Bradford v. Reid, 121. L. T. R. 139. 

The Crown is not liable to poor rates. And a tenant under the Crown cannot , 
deduct one-half of the poundage rate paid by him in respect of the premises. This 
exemption extends to premises vested in trustees for the Crown even after the public 
purpose to which they had been applied has ceased: Hartington v. Bowerman, 
I. BR. 2 C. L. 683. 

Premises used exclusively for charitable purposes are exempt from rating for poor 
rates, subject to the proviso that one-half of the rent received by the owner from 
such hereditaments is to be included in the rating: (17 & 18 Vic., c. 8, s. 2; 
15 & 16 Vic., c. 63, s. 12). The tenants in such cases may, however, be bound under 
the terms of their leases to recoup the lessors the rates so paid by uhem under the 
terms of their leases; as, for instance, where they covenant to pay ~ all existing and 
future taxes, &c., payable in respect of the premises:” Greene v. Thornton, 
16 L. R. Ir. 381; or where they covenant to pay rent “clear above all taxes:” 
Morrogh v. Hail, 32 L. R. Ir. 216. 

Where a tenant covenanted to pay all “taxes, rates, duties, assessments, and 
impositions,” it was held that the obligation to lay a new drain imposed upon the 
landlord under a local Public Health Act was a “duty” imposed in respect of the 
premises; and that the tenant was liable to pay te the landlord the amount 
expended in complying with a notice of the sanitary authority: Brett v. Rogers 
[1897], 1 Q. B. 525. The judgment of Bruce, J., in that case contains an elaborate 
review of the authorities upon the question. 

The owner of untenanted houses is not liable to poor rates as a person in actual 
occupation thereof: Guardians of North Dublin Union v. Scott, 1 I. C. L. R. 76; 
2 Ir. Jur. O. 8. 246; Guardians of Limerick v. White, 21. C. L. R. 630, 25 & 26 Vic., 
c. 83, s. 12. But if the house is filled with the owner’s furniture, and is open to 
inspection by anyone wishing to rent same as a furnished house, the owner is liable 
to be rated though he does not live in it: Staunton v. Powell, I. R. 1 C. L. 182. The 
Court is, however, not bound to hold, as a matter of law, that a disused mill is in 
the use and occupation of an owner so as to render him liable to poor rate, merely 
because machinery is stored in it, even though there is a caretaker in charge of the 
premises: Guardians of Middleton Union v. McDonnell |1896], 2 I. R. 228. 

Land, in an owner’s hands, which he desires to let to a tenant, but does not 
succeed in letting, is not similarly exempt, and the owner is liable to be rated as, 
the occupier thereof: Guardians of Callan Union v. Armstrong, 16 L. R. Ir. 33. 
But he is not liable for the portion of the rate assessed upon the buildings on the 
land: Guardians of New Ross v. Byrne, 30 L. R. Ir. 160. Such land was also liable 
to county cess: Huntington's Hstate, 21 L. R. I. 443. 

Where one rate has been struck in respect of land and buildings, forming together 
one tenement, the land being the principal element and the buildings merely 
accessory, if the premises are untenanted, the owner is liable to pay the whole 
rate: Guardians of Croom Union v. Trench, 271. L. T. R. 28. 

Income tax is assessed on both the ownership and occupation of land. The owner’s 
tax is assessed under Schedule A, either on the landlord or immediate lessor, or, 
with the sanction of the Commissioners of Inland Revenue, upon the persons rated 
fox the vremises under the Poor Law Acts (16 & 17 Vic., c. 34, s. 13) If the tenant. 
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is required to pay income tax under Schedule A., he is entitled to deduct the whole 
poundage in respect of every pound of rent which he pays to his landlord, limited 
to the total amount of duty paid (16 & 17 Vic., c. 34, ss. 35, 40), and any agreement 
by a tenant to forego his right of deduction for income tax is absolutely void: 
5 & 6 Vic., c. 35, s. 103. 

The duties under Schedule B are assessed on the occupier, and he has no right of 
deduction in respect of them: (16 & 17 Vic., c. 34, s. 13). 

Prior to the passing of the L. G. Act, 1898, a tenant, not precluded by contract, 
was entitled to deduct from his rent, in the same manner as poor rate, one-half of 
the special sanitary rates assessed in rural districts under the Public Health 
(Ireland) Act, 1874 (37 & 38 Vic., c. 93), and a reservation of rent in a lease over 
and above all taxes, &c., charged or imposed on the demised premises, it was held, 
did not preclude him from making the deduction: Malton v. West, I. R. 11 C. L. 525, 
121. L. T. R. 6. This right is still preserved to the occupier of any holding under 
a tenancy existing on April 1st, 1899, until the tenancy is determined or a new 
statutory term in the tenancy begins (L. G. Act, 1898, sec. 54, sub-sec. 9). 

As to the liability of a lessee to pay the public and domestic water rate in the 
Uity of Dublin assessed under 24 & 25 Vic., c. 72 (loc. and pers.), and how far the 
terms of his lease may exempt him therefrom, see Bourne v. Longfield, 8 Ir. Jur. 
N.S. 270, and Scovell v. Gardiner, 8 Ir. Jur. N. S. 361. 

A tenant is not generally liable to pay tithe rent-charge: but if he has a perpetual 
estate or interest in the lands—as if he holds under fee-farm grant, or lease for lives 
renewable for ever, or if he holds under a lease made before 30th October, 1838, 
for a term of years of which 100 were unexpired at that date—he is liable to tithe 
rent-charge, and has no right to deduct any portion of same from his rent. See 
1 & 2 Vic., c. 109, ss. 7 & 8, and Irish Land Commission v. Holmes, 32 1. L. T. R. 85. 

If a landlord allows a tenant to make a deduction from his rent in respect of any 
tax where he is not bound to do so, with knowledge of all the circumstances, he 
cannot afterwards recover the amount from the tenant: O’Loghlen v. O'Callaghan, 
I. R. 8 C. L. 116. And conversely, a tenant who voluntarily pays full rent, without 
claiming allowances to which he is entitled, cannot afterwards deduct their amount 
the payments of rent were made on an open account: Stott v. Walsh, 271. L. T. R. 70. 
the payments of rent were made on an open account: Stott v. Walsh, 2/ I. L. T. R. 70. 

(d) A tenant from year to year of a house, under a parol demise, is not bound to 
repair. He is only bound to keep the house wind and water tight: Asworth v. 
Johnson, 5 C. & P. 239. If, however, he holds under a written agreement, such 
agreement is a “lease” within the meaning of this Act (Jayoe v. Harrington, 
10 L. R. I. 335), and a covenant to repair is consequently implied by this section. 

The tenant’s obligation under a covenant to repair is to put and keep the pre- 
mises in such repair as, having regard to their age, character, and locality, would 
make them fit for the occupation of a tenant of the class who would be likely te 
take them: Proudfoot v. Hart, 25 Q. B. D. 42. A covenant to repair does not, 
however, impose an obligation to rebuild, if the premises at the date of the lease 
were in such a state that they could not have been repaired without being rebuilt: 
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defects caused by the natural operation of time and the elements upon a building 
the original construction of which was faulty: Lister v. Lane [1893], 2 Q. B. 212. 
But the keeping of premises in bad repair cannot be justified by the fact that they 
happened to be in that state when the tenant took them: Payne v. Haine, 
16 M. & W. 541. A tenant who covenants to keep premises in repair is bound 
to do so, as long as the subject-matter exists, even though originally it was of no 
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value: Meath v. Cuthbert, I. R. 10 C. L. 395. But where by common consent of 
both parties that subject-matter ceases to exist, as, e.g., by a house being taken 
down, the covenant thereupon ceases to operate, on the ground that it is impossible 
to perform it, and the landlord cannot take advantage of it to enforce a forfeiture : 
Foot v. Benn, 18 I. L. T. R. 90. 

It is no breach of a covenant to repair to make alterations in premises by removing 
portions of buildings, when these alterations are necessary for the purpose for which 
the premises are taken: Power v. Poor Law Commissioners, ot. Gye) Rev2is: 
7 Ir. Jur. O. 8. 106. But if a covenant to keep in repair be once broken by pulling 
down houses, the breach is a continuing breach so long as they are not rebuilt, and 
the Statute of Limitations is no defence to an action upon the covenant during the 
continuance of the term: Maddock v. Mailet, 12 I. C. L. R. 173; 5 Ir. Jur. N.S. 189. 

A covenant to repair cannot be specifically enforced by a Court of Equity: (per 
Cuarrerton, V.C., Dunn v. Bryan, I. R. 7 Eq. at p. 156). The proper remedy of 
the landlord is by a common law action for damages for the breach. In such an 
action ‘the proper measure of damages is the extent to which the actual present. 
value of the reversion is injured:” (per CuarTerton, V.C., Lombard v. Kennedy, 
23 L. R. I. at p. 4). The damages may, but need not necessarily, be a sum equal 
to the cost of repair: Metge v. Kavanagh, I. R. 11 C. L. 431. In the case of a 
fee-farm grant, where there is no reversion, and the only right the grantor has is 
to preserve the security for his fee-farm rent the measure of damages is the amount 
by which the interest of the grantor in the premises has been depreciated, regard 
being had to any diminution in the security of the fee-farm rent, or in the selling 
value of the grantor’s interest: Lombard v. Kennedy, 23 L. R. Ir. 1. 

If an action be brought upon a covenant to repair, and the evidence is that the 
premises were out of repair when the action was commenced, but were subsequently 
put into repair, the lessor is entitled to nominal damages: Moroney v. Ferguson, 
I. BR. 8 G. L. 551. 

(e) The general rule with regard to the measure of damages in an action for 
breach of a covenant by a lessee to deliver up the demised premises in repair is that 
such damages are the cost of putting the premises into the state of repair required 
by the covenant. Such measure of damages is not affected by the fact that, by 
reason of the terms of a lease granted by the lessor to another lessee from the 
expiration of the defendant’s term, the lessor is at the time of action brought no 
worse off than he would have been if the defendant’s covenant had been performed : 
Joyner v. Weeks [1891], 2 Q. B. 31. 

If a lease contains a forfeiture clause for breach of covenant to repair, the lessor 
may bring an ejectment for the forfeiture, even though he has given notice to the 
lessee to repair in accordance with the covenants in the lease: Few v. Perkins, 
L. R. 2 Ex. 92. 

Sec. 14 of the Conveyancing Act, 1881, now provides that a forfeiture is not to be 
enforced for certain breaches of covenant, including a covenant to repair, until 
the lessor serves a notice upon the lessee, specifying the breach complained of, and 
requiring the lessee to remedy same, and the Court is empowered by the same 
section to grant relief against the forfeiture. This notice must specify in detail 
the breaches complained of. It is not sufficient that it should be in general terms: 
Fletcher v. Nokes [1897], I. Ch. 271. It may be served upon an assignee, or any 
person whom the landlord is entitled to treat as such: Foot v. Benn, 18 1. L. T. R. 
90. But, the provisions of the section enabling the Court to grant relief to lessees 
against forfeiture for breach of covenant, do not enable an under-lessee of a, part. 
of the demised premises to obtain relief for breach of a covenant to repair contained 
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in the head lease: Burt y. Gray [1891], 2 Q. B. 98. See also Conveyancing Act, Sects. 42-43. 
1892, Sec. 5, and Mercers Qo. v. McKeefrey, 301. L. T. R. 41. Covenant to 


5 i 7 deliver u 
(f) The covenant to deliver up possession on the determination of the lease cannot possession. 


be enforced in cases coming within Sec. 21 of the Land Act, 1881. Independently 
of that section, it appears that such a covenant is implied in every letting. It has 
been held in England that where a tenant under a parol letting, without any stipula- 
tion as to giving up possession, has under-let the premises, and the under-tenant, 
at the determination of the tenancy, holds over, against the will of the tenant, 
the landlord can recover from the tenant, as damages, the value of the premises 
for the time he is kept out of possession, and the costs of ejecting the under-tenant : 
Henderson v. Squire, L. R. 4 Q. B. 170. See further on this point, notes to Sec. 77, 
post. 

In addition to the covenants implied by this section, there is also, it would appear, 
an implied covenant in a letting of an agricultural holding to preserve the premises 
as such during the demise: Brooke v. Mernagh, 23 L. R. I. 86; Brooke v. Kavanagh, 
ibid., 97; Steele v. Tiernan, abid., 583. 

As to the obligation of covenants against carrying on particular trades, see Restrictive 
Maunsell v. Hort, I. R. 11 Bq. 478, 1 L. R. Ir. 88; Doyle v. Hort, 4 L. R. 1. 455, 469; covenants. 
O'Farrell v. Stephenson, 4 L. R. I. Isl (io; 15 To. TOR. 16 and Pembroke v. 
Warren [1896], 1 I. R. 76, 104, 142. 

The right of a person to enforce a restrictive covenant by injunction cannot be 
defeated by mere change in the character of the neighbourhood: Craig v. Greer 
[1899], 1 I. R. 258. But it may be lost by acquiescence in the proceedings of the 
defendant: Sayers v. Collyer, 28 Ch. Div. 103. 

As to whether a covenant is joint only, or joint and several, see Tyndall v. White, 
13 App. Cas. 263, 20 L. R. I. 517, 18 L. R. I. 266; 221.5 TR. 37. 

(g) As to the right of surrender in case of the accidental destructiun of the 
demised premises, see Sec. 40, ante, p. 73. 


4.3. Where any lease made after the commencement of this Act Waiver and 
4 ont ’ dispensation of 
(2) shall contain or imply any condition, covenant, or agreement to covenants. 


be observed or performed on the part of the tenant, no act hereafter 
done or suffered by the landlord shall be deemed to be a dispensa- 
tion with such condition, covenant, or agreement, or a waiver (6) of 
the benefit of the same in respect of any breach thereof, unless such 
dispensation or waiver shall be signified by the landlord or his 
authorised agent in writing under his hand. 


In Foot v. Benn, 18 I. L. T. R. p. 91, Patzss, C.B., expressed an opinion that this 
section merely applies to a general waiver of a covenant, and that a receipt of rent 
by a landlord after a breach of covenant, with knowledge of it, would still waive all 
rights of the landlord arising from that particular breach, although it would not 
amount to a general dispensation of the covenant. 

(a) The section only applies to leases made after 1st January, 1861. Leases made 
before that date are still governed by the old law (Clifford v. Reilly, I. R. 4 C. L. 
218), except as regards covenants against sub-letting, which are dealt with by 
Secs. 18 & 22, ante. The latter sections apply to leases whenever made. 

(6) Under the rule in Dumpor’s Case, 1 Sm. L. C., the acceptance of rent for a 
period subsequent to a breach of covenant, with knowledge of the breach, operated 
as a total waiver of the covenant, both as regards past and future breaches. It 
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was provided, however, by 23 & 24 Vic., c. 38, s. 6, that no waiver of a particular 
breach of covenant for the future should operate as a general waiver of the benefit 
of the covenant, unless an intention to that effect should appear; so that, although 
the acceptance of rent for a period subsequent to a breach of covenant, with 
knowledge of the breach, may still operate as a waiver of that particular breach 
(in the case, at all events, of leases made before 1st January, 1861), it cannot now, 
in any case, operate as a general release of the covenant. 

In Clifford v. Reilly, I. R. 4 C. L. 218, it was expressly decided that a forfeiture 
caused by a breach of a covenant against assignment contained in a lease made prior 
to 1860, was waived by the landlord subsequently treating the lease as subsisting, 
and receiving rent under it, although the assignment itself was void under Sec. 10, 
ante. Waiver by matter in pais in such a case is a question of fact to be decided 
by a jury, under the direction of the Judge, and a Court of Law will not stay an 
ejectment for a forfeiture under Sec. 13 of the Land Act, 1881, to enable the question 
to be determined by the Land Commission upon an application to fix a fair rent: 
M‘Veill v. Thompson, 24 L. BR. Ir. 444. 

The general rule as to waiver does not apply where there is a continuing breach, 
as in the case of a covenant not to carry on a particular trade; there, a new breach 
occurs each day that the prohibited trade is carried on, and the landlord can take 
advantage of it at any time, notwithstanding previous acquiescence: Maunsell v. 
Hort, 1 L. BR. 1. 88; Lawrie v. Lees, 14 Ch. Div. 249, 7 App. Cas. 19. See also as to 
waiver generally: Tennent v. Neil, I. R. 5 C. L. 418; Hau parte Raymond, I. R. 8 
Eq. 231; Bray v. Fogarty, I. R. 4 Eq. 544; German v. Chapman, 7 Ch. D. 271; 
Walrond v. Hawkins, lL. R. 10 C. P. 342; Colville v. Hall, 14 I. C. L. R. 265, 
81. Jur. N. S. 303; and notes to Dumpor’s Case, 1 Sm. L. C. 


44, The surrender to or resumption by a landlord, or eviction 
of any portion of the premises demised by a lease, shall not in any 
manner prejudice or affect the rights of the landlord, whether by 
action, or entry, or ejectment, as to the residue of said premises. 


This section is retrospective, inasmuch as it operates upon contracts of tenancy 
made prior to the passing of the Act; but it only applies to such as regards breaches 
committed after that time: Mercer v. O'Reilly, 13 I. C. L. R. 153, 7 Ir. Jur. N. 8. 
383. The judgment in this case was varied in the Exchequer Chamber. See note te 
Trish Society v. Tyrrell, 16 1. C. L. R., at p. 296. Under the old law it was decided. 
that when a lessor had, with the consent of the lessee, re~umed possession of a small 
portion of the demised premises, he could not afterwards eject premises for non- 
payment of rent: Delap v. Leonard, 5 I. L. R. 287. In England, however, it has 
recently been decided, apart from any statutory provision, tnat the surrender by 
an assignee of portion of leasehold premises to the lessor does not debar the latter 
from suing the lessee upon his covenant for at least an apportioned rent for the 
part of the premises not surrendered: Baynton v. Morgan, 22 Q. B. D. 74. 

This section was held to be applicable where the lessees had never got possession 
of certain portions of the premises proposed to be demised by the lease in an 
ejectment for non-payment of rent (Irish Society v. Tyrrell, 16 I. C. L. RB. 249, 
10 Ir. Jur. N. 8. 367), and in an action of covenant for rent which accrued due after 
the passing of the Act: Simmonds v. Farrel, I. R. 8 C. L. 1. In the latter case, 
the Court, following the judgment of the Exchequer Chamber in Mercer v. O’ Reilly, 
161. C. L. R. 296 (note), ordered that judgment should be entered for the plaintiff 
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for an apportioned part of the rent reserved by the tsase, according to the value Sects. 44-45. 
of the premises in the possession of the lessee, which value, in case of dispute, was = 
to be ascertained by a jury. See also Persse v. Malcomson, I. R. 5 C. L. 572, and 
Grand Canal Co. v. Fitzsimons, 1 Hud. and Brook, 449, 1 Law Rec. O. 8. 181. 
In the case of eviction by title paramount the rent also may be apportioned: 
Domville v. Ward, 16 I. OC. L. R. 381, 10 I. J. N. 8. 367. 
The surrender by a lessee of portion of demised premises under a elause in the Land Act, 1881. 
lease, does not necessarily prevent the tenant having a fair rent fixed upon expira- 
tion of lease under the 21st section of the Land Act, 1881: Wagie v. Galbraith, 
251. L. T. R. 33. See notes to that section, and to Sec. 57 of the same Act, post. 
By Sec. 16 of the Renewable Leasehold Act (12 & 13 Vic., c. 105) it is provided 
that, when any fee-farm rent is charged upon any lands by any grant made under 
that Act, the acquisition of part of such lands by the person entitled to fee-farm 
rent shall operate to extinguish only a proportionate part of the rent, and that the 
residue of the fee-farm rent shall be recoverable in the same manner as if such 
acquisition had not been made. (See App., post.) 
Ag to the exercise by a landlord of a right to resume possession of portion of 
demised premises under a clause in a lease, see Liddy v. Kennedy, L. R. 5 H. L. 134; 
Coyne v. Coyne, I. R. 10 Eq. 496. 
As to the right of resumption of a landlord under the Land Act, 1881, see Secs. 5 
and 21, post, and Land Act, 1887, Sec. 1, post. 


45. Every person entitled (a) to any rent (0) in arrear, whether joyon¢ for 


in his own right or in right of his see, dignity, benefice, or corpora-"”"* __ 
: : : : : yee Action for rent 
tion, or in right of his wife, or as executor or administrator of any in arrear. 


party deceased, under any lease or other contract of tenancy, 
whether of freehold or for years or both, and whether the estate or 
interest in such lease or contract shall be continuing or not, shall 
be entitled to recover (d) such arrear from the tenant (c) of sueh 
lands at the time of the accruing of the said rent, or his executors 
or administrators, by an action in any of the superior courts of law 


at Dublin, or, where the amount shall not exceed the sum of 


one hundred pounds, by civil bill action (¢) in the court of the chair- 
man of the county or riding in which the lands or any part of them 
shall be situate. 


It will be convenient to consider the subject of actions for rent under four 
headings—(1) Who may bring the action; (2) what rent can be sued for; (3) who 
may be sued; and (4) what defences are available. 

(a) Firstly, as regards the persons who under this section may recover rent, erhiontiay ane! 
“every person entitled ” includes, of course, a minor entitled in his own right, and 
he can recover more than six years’ arrears under a parol tenancy : Nixon v. Darley, 
Waive Os A.-467. 

The committee of a lunatic’s estate can sue in his own name and in that of the 
lunatic upon a lease made by the committee in the lunacy matter; but he cannot 
maintain an action in his own name for rent which has accrued due after the death of 
the lunatic, though the lunacy matter has not been dismissed out of court: Foot v. 


Leslie, 16 L. R. Ir. 411. 


Sect. 45. 


What rent can 
be sued for. 


Rent payable in 
advance, 
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A mortgagor may sue for rent in his own name, provided the mortgagee has not 
served notice of his intention to enter into receipt of the rents and profits: Judica- 
ture Act, 1877, s. 28 (5). 

A mortgagee is also entitled to sue, as assignee of the reversion, for rent due 
under a letting made by the mortgagor before the mortgage, without serving the 
tenant with any notice, the bringing of the action being sufficient notice as regards 
rent not previously paid to the mortgagee : Laffan v. Maguire, 4 L. R. 1., at p. 416. 
And his personal representative can also sue, if the landlord’s interest in the lands 
is a term of years: Laffan v. Maguire, 4 L. R. I. 412. 

Where a lease is made by a land judge, pending the matter, reserving rent to the 
lessor or his successors in office and to the receiver for the time being appointed, a 
suecessor of the land judge may maintain an action for rent under the lease 
(Monroe and Darley v. Plunkett, 23 I. L. T. R. 76), or a receiver subsequently 
appointed, who was not a party to the deed (Lloyd v. Byrne, 22 L. BR. I. 269); as 
8 & 9 Vic., c. 106, s. 5, enables a person who takes a benefit under a deed to sue in 
covenant for the rent, although he is not named as a party (per Frrzcrezon, L.J., 
22 L. R. I., at p. 276). 

Where a receiver under the Court sues in the name of the owner he need not 
produce, at the trial, the ruling of the Land Judge authorising him to do so: 
Lyons-Montgomery v. Dolan, 33 I. L. T. BR. 144. Moreover, as the action though 
nominally in the name of the owner, is really brought on behalf of the incum- 
brancers, a tenant cannot set up as a defence a set-off against the owner personally, 
if he was aware of the appointment of the receiver prior to the accrual of the rent, 
even though formal notice of the appointment of the receiver and the usual order 
to pay rent to him had not been served: Mullarkey v. Donohoe, 16 L. BR. Ir. 365. 
But the appointment by the Court of a receiver over a landlord’s estate does not 
change the correlative rights of landlord and tenant previously subs‘sting, though 
the Court thereby acquires additional powers of enforcing the landlord’s rights: 
Commissioners of Church Temporalitics v. Harrington, 11 L. R. I. 127 (affirmed on 
appeal, but unreported. See Murray and Dixon’s Digest col. 1371). 

A receiver appointed not by the Court but by a mortgagee under the Conveyancing 
Act is entitled to sue in the name of the mortgagor (Conveyancing Act, 1881, Sec. 24, 
Sub-sec. 3), or in that of his heir-at-law after his death: Fairholme and Palliser v. 
Kennedy, 24 IL. R. Ir. 498. 

Where two parties claiming adversely under a settlement which contained a power 
of leasing, brought actions at law against a tenant for rent reserved py a lease made 
under the power, it was held that it was a proper case for interpleader by the 
tenant: Bermingham v. Tuite, I. R. 7 Eq. 221. 

(0) Secondly, as to the rent which may be sued for, although special forms of 
pleading are now abolished, it is still sometimes of consequence whether a plaintiff 
sues for rent under this section or for use and occupati n under Sec. 46. Thus, 
where a writ was specially endorsed for rent under a lease, and the defendant 
denied that he held under the lease, the Exchequer Division refused to allow the 
plaintiff upon a motion for final judgment to amend the writ by inserting in lieu of 
the claim for rent, a claim for use and occupation of the lands in order to obtain 
judgment for the amount sued fer: Cuthbert v. Haynes, 18 L. R. Ir. 473. 

If rent is made payable in advance by a lease, judgment may be obtained for it, 
and a proviso for re-entry upon non-payment enforced, before the period for which 
it is due has elapsed: Malone v. Manton, 131. L. T. R. 144. But payment of rent 
in advance to a mortgagor when it is not so reserved in a lease is not a good pay- 
ment as against a mortgagee who subsequently gives notice to the tenant to pay 


23 & 24 Vict., Cap. 154. 87 


rent to him: De Nicholls v. Saunders, L. R. 5 C. P. 589. See also as to when rent 
is payable in advance: National Lelephone Co. v. Clotworthy, 35 1. L. T. R. 240. 

A demise at an acreable rent of lands “subject to survey” means, according to 
legal construction, that the parties intend that the acreage shall be ascertained by 
actual measurement for the purpose of fixing the rent: Persse v. Malcomson, 
I. R. 5 GC. L. 572. And an order may be made by the Court giving liberty to the 
lamdlord to enter for the purpose of surveying the farm in such a case: Conyers v. 
Dorgan, 151. L. T, RK. 121, 

Where a lease contained a proviso that if the lessee should perform the covenants, 
&c., contained therein, the lessor would accept a reduced rent in full satisfaction of 
the rent reserved, it was held by the Court of Appeal that it was not necessary that 
the lessee should tender the rent ad diem, in order to entitle himself to the benefit 
of the proviso for the acceptance of the reduced rent: M‘Kay v. M‘Naily, 4 L. R. 
Ir. 438; 13 I. L. T. R. 130. 

Payment of an abated rent for a very long period by a tenant holding under a 
lease is, if unexplained, evidence to go to a jury of the surrender of the lease, and 
the creation of a new tenancy at the abated rent: Lefroy v. Walsh, 11. C. L. R. 311. 
Even if a surrender and the creation of a new tenancy is not presumed, a landlord 
who for a number of years has accepted an abated rent under a lease cannot exact 
the full rent reserved without first giving notice to the lessee of his intention to do 
so: Fitegerald vy. Lord Portarlington, 1 Jones, 431; Ambrose v. Keohan, 17 I. L. 
T.R.7. See, however, Booth v. Daly, 61. ©. L. R. 460; 1 Ir. Jur. N. 8. 288, where 
payment of an abated rent for 18 years was held no answer to an action for the full 
amount by the purchaser under an Incumbered Estates Court Conveyance, even 
though the schedule to the conveyance stated the rent as having been abated. 

The Renewable Leasehold Conversion Act (12 & 13 Vic., c. 100) gives to the assignee 
of a fee-farm rent, as against the grantee of the lands, the same remedies for the 
recovery of the fee-farm rent as the assignee of a reversion has for the recovery of 
rent reserved om a lease, in the case of fee-farm grants made in pursuance of that 
Act (Sec. 20). And by 14 & 15 Vic., ¢. 20, s. 1, this right is extended to all fee-farm 
rents. See those seetions, App. post, and Butler v. Archer, 12 I. 0. L. R. 104; 
5 Ir. Jur. N. 8. 276. As to the right to bring an ejectment for non-payment of rent 
in such eases, see notes to Sec, 52, post. 

A penal rent made payable upon breach of certain covenants in a lease has been 
held not to be “rent” within the meaning of the Land Act, 1881, so as to prevent a 
landlord from suing for it, in addition to the fair rent fixed by the Land Commission : 
O’Comnor v. Smith, 20 L. R. Ir. 393. As to whether a penal rent reserved in a lease 
is a penalty, or is recoverable as liquidated damages, see Dickson v. Lough, 18 L. R. 
Ir. 518. Affirmed on appeal, but unreported (Murray and Dixon’s Digest, col. 899). 
The general rule appears to be that where a contract contains a variety of stipula- 
tions, and one large sum is stated at the end to be payable on breach of any of 
them, it is to be considered as a penalty, but if a different sum is provided on breach 
of each covenant, it must be looked upon in each case as liquidated damages. See 
judgment of O’Brmn, J., Dickson v. Lowgh, 18 L. BR. Ir. at p. 531. See, however, 
Wright v. Tracey (I. R. 7 ©. L. 134), where in an agreement it was provided that 
a specified sum as “additional or penal rent” was to be paid in the event of the 
breach of any one of several stipulations of different kinds and different degrees 
of importance, and yet it was held that the additional rent was not a penalty. 
This decision was, however, disapproved of by Lorp Esuer, M.R., in Willson v. Love 
{1896], 1 Q. B. 626, where the whole subject is discussed. See also Law v. Local 


Board of Redditch [1892], 1 Q. B. 127. 


Sect. 45. 


Abated rent. 


Penal rent. 
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Sect. 45. The release of a covenant to pay a penal rent may be presumed from non-payment 
—é thereof for a number of years after breach of the covenant upon which it is made 
payable: Zennent v. Neil, I. R. 5 C. L. 418; Hx parte Raymond, I. R. 8 Eq. 231. 

Where an increased rent is payable for breaking up more than a certain quantity 
of land, it ceases to accrue from the time that the ploughed land in excess of the 
quantity allowed is restored to pasture: Domville v. Forde, I. R. 7 O. L. 534. 

Who is liable for (c) Thirdly, as to the persons who are liable to pay rent. If the tenancy is under 

eee lease, and the lease contains a covenant to pay the rent, the lessee remains liable 
during the whole term, even though he is not in possession (Baynton v. Morgan, 
22 Q. B. D. 74), unless the lease contains a clause against assignment without the 
landlord’s consent, and the landlord has signified his consent to the assignment in 
the manner prescribed by Sec. 10, ante, in which case the lessee is discharged from 
liability by Sec. 16, ante. If, however, an assignee in possession surrenders the lease 
to the lessor, the lessee cannot be sued for subsequent rent, even though the sur- 
render purports to be made without prejudice to the rights of the landlord against 
the lessee: Clements v. Richardson, 22 L. BR. Ir. 535. Similarly, if an assignee in 
possession gets a fair rent fixed under Sec. 1 of the Land Act, 1887, the lessee is 
thereby discharged from liability on his covenant thenceforward: Sturges v. Ryan, 
24 L. R. Ir. 305. 

A landlord is entitled to treat a person in possession under a lease as assignee of 
the lease until the contrary is proved: Williams v. H. eales, L. R. 9 C. P.177. Thus, 
an executor in possession under a lease is personally liable for the rent, and an 
executor de son tort is also similarly liable : Fielding v. Cronin, 16 L. R. Ir. 379. See, 
however, Tichborne v. Weir, 67 L. T. 735; 8 Times L. R. 713, and note (a) to See. 14, 
ante, p. 40. 

An infant is liable to an action for rent reserved on a lease made to him for the 
period during which he occupies and uses the land, even though on attaining his 
majority he repudiates the contract of tenancy: Blake v. Concannon, I. R. 4 CG. L. 
323. 

Defences. (d) Fourthly, as to what will amount to a good defence ir an action for rent. A 
tenant is estopped from disputing his landlord’s title, so that he cannot show that 
his landlord had no estate or interest at the time of making the lease: Doe v. 
Smythe, 4 M. & 8. 497. But he may prove that his landlord’s estate has expired or 
that he has conveyed the reversion to a third party: Rawson v. Grogan, I. R. 3 CO. L. 
631. See also notes to Duchess of Kingston’s Case, 2 Sm. L. C. 

It is no defence to an action for rent of a house, that the tenant was unable to 
occupy it, owing to its being unfit for habitation (Hart v. Windsor, 12 M. & W. 68; 
Murray v. Mace, I. R. 8 C. L. 396), unless the house was let as a furnished house, 
when there is an implied condition that it is fit for occupation: Wilson v. Finch 
Hation, 2 Exch. Div. 336. 

Previous payment by a third party is a good defence to an action for rent: Purcell 
v. Henderson, 16 L. R. I. 213, 466. In that case it was held that an evicted tenant 
might take advantage of the payment by a new tenant upon going into possession, 
of the arrears which had accrued due during the occupation of the former, even 
though there was no privity between them. But the fact that the landlord has 
obtained a judgment for possession in an ejectment for non-payment of rent is no 
defence to an action for rent, as the remedies of the landlord by personal action 
for rent and by ejectment are distinct, and not co-extensive : Wakefield v. Smythe, 

_ 161.0. L. R. 173; 9 Ir. Jur. N. 8. 391. 
opens A promissory note or bill given and accepted for rent does not extinguish the 
claim for rent until it is paid: Davis v. Gyde, 2 Ad. & Hl. 623. And where during 
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the currency of a bill for rent, the sheriff seized under a fi. fa., it was held that the Sects. 45-46. 
landlord’s claim under 9 Anne, c. 8, s. 1 (Ir.) for a year’s rent out of the proceeds am 

of the execution, was valid, even though the bill was given for that rent: Davidson 
v. Allen, 20 L. R. I. 16. 

Rent reserved by an indenture of demise is recoverable by action within twenty 
years, the period of limitation fixed in that respect by the Common Law Procedure 
Act, 1853, s. 20, being unaffected by 37 & 38 Vic., c. 57. The “rent ” which by the 
Act of 1874 can only be recovered within 12 years means a rent-charge or rent of 
inheritance, not a rent reserved in a lease: Donegan v. Weill, 16 L. R. Ir. 309; 
Grant v. Hillis, 9 M. & W. 113. The accruing gales of rent under a lease by deed 
are recoverable, even though more than 20 years have elapsed since the last pay- 
ment: In re Turner’s Est., 11 Ir. Ch. R. 304. It would appear also that twenty 
years’ arrears of rent reserved by an indenture of demise may be recovered in an 
action: Percival v. Dunne, 9 I. C. L. R. 422. 

If a tenant has got possession of portion only of demised premises, the landlord 
retaining the residue, the landlord can only recover an abated rent proportionable 
to the premises enjoyed by the tenant: Grand Canal Company v. Fitzsimons, 
1 Hud. & Br. 449; I. L. Rec. O. S. 8, 181; Mercer v. O’Reilly, 13 1. C. L. R. 153; 
161. C. L. R. 296 (note); Simmonds v. Farrell, I. R. 8 C. L. 1. 

Where a portion of lands held under a lease is taken by a Railway Company 
under compulsory powers, and the rent is apportioned by the arbitrator, the appor- 
tioned rent only is payable to the landlord from the date of the final award, even 
though no conveyance is executed to the company, and possession is not taken by 
them until after the accrual of subsequent gales of rent: Ball v. Graves, 18 L. R. I. 
224. But if the whole of the land held under the lease is taken, and the rent 
wholly abated, the lessor is entitled to recover rent from the lessee for the period 
between the date of the award and the lodgment of the compensation in court: 
Callow v. Flynn, 26 L. R. I. 179. : 

(e) The jurisdiction of the County Court in ordinary civil bills, except for rent, 
or use and occupation under see. 46, is only up to £50: 40 & 41 Vic., c. 56, s. 50. 
As to procedure under this section, see County Court Rules, 1890, Order VI., Rules 
7, 8, and 10, post. 


Statute of 
Limitations 


46. Every person entitled to any lands, and who shall suffer the ction for use 
said lands to be holden or occupied by any person under an agree- *"* naa at 
ment (a) not specifying or determining the amount of rent, (6) shall 
be entitled to recover a reasonable satisfaction for the use and 
occupation of the said premises holden or occupied by the said 
person in an action in any of the superior courts of law at Dublin, 
or where the amount shall not exceed the sum of one hundred 
pounds, by civil bill action (¢) in the court of the chairman of the 
county in which the lands or any part of them shall be situate. 


“A contract to pay a fair compensation for use and occupation is implied by law, 
from the fact that lands, &c., belonging to the plaintiff have been occupied by the 
defendant by the plaintiff's permission; the amount of compensation in such case 
depends on the value of the premises and on the duration of the occupation. As 
soon as the occupation ceases the implied contract ceases ; and as no express time 


Sect. 46 


Possession under 
contract for sale. 


Occupation 
through mistake 


Sub-letting void 
under Land Act, 
issl, 


Parel demise. 
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is limited for payment, the compensation accrues from day to day:” Bullen and 
Leake Precedents in Pleading, 4th Ed., Vol. I., p. 234. 

The circumstances of the occupation must, however, be such that the law will 
imply an agreement to pay for it. Thus, if a purchaser enters into possession of 
lands under a contract of sale which is subsequently reseinded, he is not liable in 
use and occupation during the period between the entry and the rescission; but 
if after the rescission he remains in possession, he is liable in respect of his subse- 
quent occupation: Markey v. Coote, Il. R. 10 C. L. 149; Howard v. Shaw, 8M. & W. 
118. And even where a purchaser under an invalid contract of sale remained in 
possession for several years without paying any rent, it was held that the owner 
could not maintain an action of use and occupation against him, as the facts of the 
case rebutted the implied contract to pay rent for the land: Corrigan v. Woods, 
I. R.1C. L. 73, See also Denniston v. Digan, 10 I. C. L. R. App. vii. 

(a) It is a question for the jury in every case whether there is an implied agree- 
ment that a person occupying the lands should pay what they are reasonably worth. 
Thus, where a tenant agreed to take possession at a certain rent, which was to 
commence when certain repairs were done, and the tenant entered before the repairs 
were made, the judge told the jury that the agreement did not prevent the tenant 
being liable for the use and occupation for the period he was in possession before 
the repairs were done: Smith v. Eldridge, 15 C. B. 237. 

Where a lease for lives expired, and the tenant continued in occupation after- 
wards, paying rent as if under the lease, both he and the landlord being ignorant 
of the death of the last life, it was held that the tenant was liable in use and 
occupation for the period subsequent to the death, and that the landlord was not 
bound by the acceptance of payments at the rate specified in the lease for the 
subsequent period, but that he might recover a higher sum if the premises were 
really worth more: Hurley v. Hanrahan, I. R. 1 ©. L. 700. 

An action for use and occupation does not lie by a tenant against a sub-tenant, 
where the sub-letting is void as being in violation of the statutory condition in 
Sec. 5 of the Land Act, 1881: O’Kane v. Burns [1897], 2 I. R. 591; 301. L. T. R. 
102. 1 Frrzerszon, Irish Land Reps. 213. 

(6) An action for use and occupation lies upon a parol demise at a specified rent, 
though this section deals only with cases where the amount of rent is not deter- 
mined. In such a case the landlord can sue either for rent or use and occupation : 
Gubson v. Kirk, 1 Q. B. 850. Where a tenant from year to year assigned his interest 
to another whom the landlord refused to accept as tenant, it was held that the 
former tenant remained liable for use and occupation, notwithstanding that the 
purchaser was in possession: Shine v. Dillon, Ir. R. 1 C. L. 277. But where an 
action was brought for use and occupation, and upon a motion for final judgment, 
it appeared from the plaintiffs affidavit that the defendant held under a lease, 
the Court refused the motion: Hartford v. Maher, 16 I. L. T. BR. 53. And in 
another case, where a landlord sued for rent due under a lease, and the tenant, 
upon a motion for final judgment, denied that he held under a lease, the Court 
refused to allow the plaintiff to amend the writ by inserting a claim for use and 
occupation and at the same time to mark final judgment: Cuthbert v. Haynes, 
18 L. R. I. 473. In England it has recently been decided that a claim for use and 
occupation is not a liquidated demand for which a writ can be specially endorsed 
under Order III., rule 6; Gurney v. Small (1891), 2 Q. B. 584. See, however, 
Hartford v. Maher, 16 I. L. T. R. 53, where the contrary appears to have been 
assumed by the Common Pleas Division in Ireland. An executor who remains in 
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occupation of premises formerly held by his testator is personally liable in use and Sect. 46-48. 
occupation to the landlord: Wixon v. Quinn, I. BR. 2 C. L. 248. “Ss 
Use and occupation lies in respect of incorporeal hereditaments where there has 
been an actual enjoyment of same: Bird v. Higginson, 6 A. & E. 824, 4.N. & M. 505. 
As, for instance, in the case of a several fishery, or a right of shooting: per 
Cuatrerton, V.C., Downing v. Low, 13 L. R. Ir., at p. 556. 
(c) The jurisdiction of the County Court in ordinary cases of debt is only up to 
£50; but a sum not exceeding £100 for rent (Sec. 45), or for use and occupation 
under this section, can be recovered, notwithstanding 40 & 41 Vic., c. 56, s. 50. As 
to procedure under this section, see County Court Rules, 1890, Order VI., rules 
7, 8, and 10, post. 


4], Every receipt or acknowledgment for rent or for money paid Receipts to apply 
0 last gale. 


on account thereof, and given on or after the first day of January, 
one thousand eight hundred and sixty-one, shall specify the gale 
for or on account of which the same was accepted and paid, and in 
default thereof such money shall, in any action, suit, or proceeding 
whatsoever, be deemed to have been paid and accepted for and on 
account of the gale of rent which became due upon the gale day 
immediately preceding the date of such payment, and shall be 
prima facie evidence that all previously accrued gales have been 
satisfied. 


48. All claims and demands by any landlord against his tenant Set off sgainst 
in respect of rent shall be subject to deduction or set-off in respect 
of all just debts due by the landlord to the tenant. 


This section is now of comparatively little importance owing to the extended rights 
of set-off and counter-claim which every defendant enjoys under the Judicature Act. 
See Sec. 27, Sub-sec. 7; Schedule Rule 22; and Rules Supreme Court, 1891, 
Order XIX., rule 3. 

As to the right of a sub-tenant to set off head rent paid to the superior landlord 
as against the claims of his immediate landlord, see Sec. 21 and notes thereto, ante, 
p. 51. 

Expenditure by a tenant in abating a structural nuisance, pursuant to a magis- 
trate’s order, after notice under the Public Health Act, 1878, served on the tenant 
only, cannot be set off by him against rent due to his landlord: Butcher v. Ruth, 


Zoriaeyenlr. O60. 

If a receiver has been appointed by the Court over lands, and the tenants are Where receiver 
aware of the appointment, although they have not been served with the usual notice ene - 
and order requiring them to pay their rents to the receiver, they cannot set off claims 
against their landlord personally as against rent which subsequently accrues due, 
even where the action is brought in the name of the landlord, by direction of the 
receiver-judge: Mullarkey v. Donohoe, 16 L. R. Ir. 365. But it would appear that 
if they make payments to a head landlord to save the lands from eviction, which 
they are entitled to do under Sec. 21, ante, such payments operate as a discharge 
even after the appointment of a receiver over the interest 


pro tanto of rent due, 
m to pay rents 


of their own immediate landlord and service of the order upon the 


Sect. 48-50. 


In ejectment for 
non payment of 
rent. 


Providing for 
cases not coming 
within the 
provisions of 
Clause 34, 


Apportionment 
Act, 1870. 


92 Landlord and Tenant Act (Ireland), 1860. 


to him: Commissioners of Church Temporalities vy. Harrington, 11 L. R. Ir. 127: 
affirmed on appeal, but unreported (Murray and Dixon’s Digest, col. 1371). 

It was formerly held that a defendant in an ejectment for non-payment of rent 
could not rely upon a set-off, even where it exceeded the whole amount of rent due: 
Cahill v. Kearney, I. R. 2 C. L. 498. But since the Judicature Act a counter-claim 
for a sum exceeding the amount of rent in arrear has been allowea in an action to 
recover possession of lands for non-payment of rent: Whitton v. Hanlon, 16 L. R. Ir. 
137, 19 I. L. T. R. 31, where the counter-claim was for arrears of annuity charged 
upon the lands and for head rent which the defendant had been compelled to pay. 
In many cases, however, counter-claims in ejectments for non-payment of rent have 
been set aside as embarrassing. This subject is fully discussed in the notes to 
Sec. 52, post. 

Where a defendant intends to rely upon this section in an action in the County 
Court he is bound to give notice in writing of such intention, stating particulars 
of his deduction or set-off, to the plaintiff, two clear days before the return day: 
County Court Rules, 1890, Order IV., rule 2. 


49. (As to apportionment of rent. Repealed by Stat. Law Rev. 
Act, 1893. Wo. 1.) 


50. In every case not coming within the provisions of Clause 
thirty-four, (2) when the tenancy determines, otherwise than by the 
act of the landlord, at any time before the day on which the rent — 
would become payable, the landlord at the time of such determina- 
tion (unless it is otherwise agreed) shall be entitled to a reasonable 
proportion of the rent according to the time that has elapsed from 
the commencement of the tenancy, or the last gale day, to the day of 
the determination of such tenancy, including such day. 


Sec. 49 has been repealed as being now useless, for the Apportionment Act, 1870 
(33 & 34 Vie, ec. 35), now provides, more generally, that all rents and 
other periodical payments, whether payable under an instrument in writing or 
otherwise, “shall, like interest on money lent, be considered as accruing from day 
to day, and be apportionable in respect of time accordingly :” (Sec. 2). The appor- 
tioned part of such rent or other payment is not recoverable, however, until the 
entire portion of which it forms part becomes due (Sec. 3), and the persons liable 
to pay rent, &c., are not to be resorted to for such apportioned part, but the entire 
continuing rent is to be recovered by the heir or other person, who would have been 
entitled to same, and the apportioned part is to be recoverable from him: (Sec. 4). 

The Apportionment Act does not apply to sales in the Landed Estates Court; 
the purchaser is entitled to the rents from the gale days next prior to the date of 
the purchase: Dawson’s Estate, 21 L. R. Ir. 441; Walcott v. Condon, 3 Ir. Ch. B. 431. 

The Apportionment Act does not, as between landlord and tenant, apply to rent 
payable in advance: Zilis v. Rowbotham [1900], 1 Q. B. 740. 

Money payable on foot of a conacre agreement was held not to be apportionable 
between the executor of a tenant for life and a remainderman under the former 
Apportionment Act, 4 & 5 Wm. IV., c. 22, where the whole had been received by the 
remainderman: Dease y. O'Reilly, 8 I. L. R. 52. 


23 § 24 Vict., Cap. 154. 93 


A devise by a tenant for life of all rents and arrears of rent due on the property Sects. 51 50-51. 
has been held to include the apportioned part of the gales of rent up to the testator’s 
death: Sealy v. Stawell, I. R. 2 Hq. 326. But a devise by an owner in fee of his 
“estate” does not, since the Apportionment Act, 1870, pass that portion of the 
current gale of rent which had accrued at the time of his death: Roscingrave v. 
Burke, I. R. 7 Eq. 186. 

The liability of the estate of a deceased tenant for life, to pay all interest accrued 
due upon charges binding the inheritance up to the day of his death, is not affected 
by the clauses in Sec. 4 of the Apportionment Act, 1870, providing that his personal 
representatives shall set off a proportionate part of such charges against the 
apportionment payable to them in respect of the gale of rent accruing due at his 
death: In re Gore, a minor, I. R. 9 Eq. 83. 

Where a landlord dies between two gale days, the rents payable on the latter are 
apportionable between the executor and the devisee, under his will: Hail v. Hail, 
11 Ir. Jur. N. 8. 244. 

Where between two gale days a tenancy is determined by eviction by title para- 
mount, the gale of rent accruing due is now apportionable under the Apportionment 
Act, 1870, and the apportioned part can be recovered by the landlord from .the 
tenant directly: Hlridge v. Meldon, 24 L. R. I. 91. 

(a) In cases coming within Sec. 34, the entire gale of rent up to the last gale day 
of the current year must be recovered in the first instance by the succeeding owner, 
and he must then account with the former landlord or his representatives, for the 
broken period up to the date when the former landlord’s estate determined: 
Irwin v. Frazer, 10 L. R. Ir. 273. 


51. From and after the commencement of this Act, it shall not No distress for 
mo 
be lawful for any landlord, or any one on his behalf, to take or year's rent. 


seize any distress for rent which became due more than one year 
before the making of such distress. 


“The right of distress attaches to all rents reserved on lettings of corporeal pjstress, For 
hereditaments by any contract in writing, or by parol, or upon any grant of a rent, what rents. 
and is incident to the reversion in the lands, or, where no reversion is retained, to 
the estate in the rent. It may, in fact, now be broadly stated that, as the relation 
of landlord and tenant is founded on the contract of the parties, wherever a contract 
exists creating that relation the person entitled to the rent may distrain for it. 

This rent, however, must be a fixed one, ascertained either by express contract or 
by implication :” De Moleyns’ Landowners’ Guide, 6th ed. p. 118, citing 11 Anne, c. 2, 
s. 7; 25 Geo. II., c. 13, s.4; 12 & 13 Vic., c. 105, s. 21; 14 & 15 Witt as Cxc20y Seite 

The 3rd section of this Act, although it abolishes tenure and service, does not 
abolish rights such as distress which depends upon rent service: Gordon v. Phelan, 
151. L. T. RB. 70. “The intention of the Act of 1860,” says Frrzceraxp, B., “ seems 
to have been to maintain the known relation of landlord and tenant with its 
incidents, even though there was neither tenure nor service to support it, provided 
there was a contract to create the relation:” 151. L. T. R., at p. 72. A provision 
in a lease that if the rent be in arrear for a space of time therein named, the 
landlord may enter and distrain, does not displace the landlord’s Common Law 
right to distrain the day after the rent is due: Gordon v. Phelan, 15 I. L. T. R. 70. 
“A distress cannot be maintained for rent until the day following that upon which 
it accrues due. No demand is necessary except that provided by the 9 & 10 Vic., 
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ce. 111, s. 10 (see App., post), even though the lease contains a power to distrain in 
case the rent shall be unpaid after having been lawfully demanded:” Furlong 
L. & T., 2nd ed., p. 752. 

Where a tenant is ejected for non-payment of rent, more than two years’ arrears 
of rent being due, and redeems by payment of two years’ rent under Sec. 16 of the 
Land Act, 1896, the balance of the rent due before the commencement of the 
proceedings is not recoverable by distress (see Land Act, 1896, Sec. 16, post). 

The distress must, as a general rule, be made upon the demised premises; but 
“where several different pieces of land in different localities are demised at a single 
rent, the landlord may distrain on any one of these pieces of land for the entire 
rent” (per Monanan, C. J., M‘Leary v. Davis, I. R. 2 C. L. 234); and where cattle 
or stock belonging to a tenant are feeding or depasturing upon any common 
appendant or appurtenant, or anyways belonging to the demised premises, they 
may be distrained as if they were upon the demised premises; 15 Geo. II., c. 8, s...5; 
(Ir.). (See App., post.) 

The distress must be made during the continuance of the lease or contract of 
tenancy under which the lands are held (Williams v. Sterin, 9 Q. B. 14); but by 
9 Anne, c. 8, s. 7 (Ir.), corresponding to 8 Anne, c. 14, s. 6 (Eng.), a distress may be 
made within six months after the determination of the lease, provided the landlord’s 
title continues and the tenant remains in possession. (See that section, App., post). 
In England it has been held that a landlord may distrain for rent for the period 
during which a tenant for an uncertain interest is allowed to continue on in posses- 
sion in lieu of emblements under 14 & 15 Vic., c. 25, s. 1 (corresponding to Sec. 34, 
ante), Haines v. Welch, L. R. 4 C. P. 91. And it was also held in Ireland, under 
the repealed ejectment statutes, that after judgment in ejectment for non-payment 
of rent, and before eviction, the landlord might, within six months after the day 
of the demise in the declaration in ejectment, distrain for the rent on account of 
which the ejectment was brought: Dwyer v. Peacock, 2 Fox & Sm. 34. 

A landlord in order to distrain may open an outer door in tne ordinary way in 
which persons using the building are accustomed to open it, as by pulling out a 
movable staple (Ryan v. Shilcock, 7 Exch. 72, 21 L. J. (Ex.) 55); but he cannot break 
open the outer door (Brown v. Glcnn, 16 Q. B. 254; 20 L. J. (Q. B.) 205); there is 
no illegality in his climbing over a fence and so gaining access to the house by an 
open door (Long v. Clarke |1894], 1 Q. B. 119; Hldridge v. Stacey, 15 C. B. N.S. 
458): an entry through an open window is lawful , Vulton v. Darke, 5 H. & N. 647, 
29 L. J. (Exch.) 271); and a window partly open may be further opened (Crabtree 
v. Robinson, 15 Q. B. D. 312); but violence must not be used, so that if a window 
is closed but not fastened, it cannot be opened: (Wash v. Lucas, L. R. 2 Q. B. 590; 
Hancock v. Austin, 14 C. B. N. 8. 634; 32 L. J. C. P. 252). See further as to how 
an entry may lawfully be made, notes to Semayne’s Case, 1 Sm. L. C., Nixon v. 
Freeman, 5 H. & N. 647, and Furlong, L. & T., 2nd ed., p. 777, et seq. 

No particular form of taking possession of the goods is necessary; nor need there 
be an actual seizure to create a distress: Cramer y. Mott, L. RB. 5 Q. B. 357; 
Wood v. Nunn, 5 Bing. 10. “It is enough that the landlord or his agent takes 
effectual means to prevent the removal of the article from the premises, on the 
ground of rent being in arrear; and he does this wheh he declares that the article 
shall not be removed till the rent is paid:” per Cocksurn, ©.J., Cramer vy. Mott, 
L. R. 5 Q. B., at p. 359. 

In every case the provisions of 9 & 10 Vic., c. 111, must be strictly complied with 
(See App., post.) If the distress is made by any person other than the landlord 
himself or his known agent or receiver, the person who distrains must be appointed 
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by a warrant in writing or print which must bear upon it the date and place of 
signature, and must be signed by the landlord or his known agent or receiver. The 
warrant must specify the names of the tenants to be distrained and must be acted 
upon within twenty days of its signature: (9 & 10 Vic., c. 111, s. 10). Where a 
receiver appointed by deed executed by mortgagees under 43 & 24 Vic., c. 145, 
sec. 18, signed in his own name a warrant of distraint, it was held that a distress 
effected under its authority was unlawful by reason of the omission to state the 
name of the mortgagor in the statutory notice prescribed by 9 & 10 Vic., c. 111, 
sec. 10: Croghan v. Maffett, 26 L. R. Ir. 664. 

The person making the distress must also “at the time of making such distress,” 
t.e., “as soon after making the distress as is practicable” (per Monaran, C.J., 
M'Leary v. Davis, I. R. 2 C. L., at p. 236), deliver to the person in possession, or, if 
there be no person in possession, affix on some conspicuous part of the premises a 
notice stating particulars as to rent, &c., as prescribed by 9 & 10 Vic., c. 111, s. 10 
(see App., post). If this notice omits to state the name of the person to whom the 
rent is payable as authorizing the distress it is invalid: Croghan v. Maffett, 26 L. R. 
I. 664. The requisites of this statute must be substantially complied with, even 
though a literal compliance may be impossible, as in the case of the seizure of goods 
fraudulently removed at a considerable distance from the lands: M‘Leary v. Davis, 
I. RB. 2 C. L. 234. 

“An inventory of the goods seized, though, perhaps, not in strictness necessary, 
should also be given:” De Moleyns’ Landowners’ Guide, 6th ed., p. 125. 

A plea justifying the seizure of goods in an action of trespass upon the grounds 
that they were distrained for rent should aver that the requisites of 9 & 10 Vic., 
ce. 111, were complied with: Naghton v. Kelly, I. R.1 C. L. 556; M Leary v. Davis, 
I. R. 2 C. L. 234; Madden v. Bryan, 1 Ir. C. L. R. 322; but see Brennan v. Flood, 
417. ©. L. R. 332. 

Although a land agent may be liable in an action for illegal distress for the 
omission of his bailiffs to comply with the provisions of the Act, in a distress 
authorized by him, he is not liable for a collateral illegal act committed by the 
bailiff in the course of effecting the distress which he did not authorize: Kinsella 
v. Hamilton, 26 L. RB. Ir. 671. And even as regards the distress itself an irregular 
act may be held to be waived by the subsequent conduct of the tenant: Dwyer v. 
Peacock, 2 Fox and Sm. 34; Burgess v. Clowry, Cr. and Dix. Ab. Not. Cas. 350. 

As a general rule “all cattle and movable articles found upon demised 
premises, whether belonging to the tenant or to any other person, are liable to be 
distrained by the landlord for his rent” (Furlong L. & T., 2nd Ed., p. 760); and 
the goods of a stranger may be taken even though the tenant himself has other 
goods upon the premises sufficient to answer the claim: Jason v. Dixon, 1M. &S&. 
601. Thus, cattle or horses taken in upon an agistment contract may be distrained, 
and the owner has no remedy except against the tenant who allows them to be 
seized (1 Ro. Abr. 669). But cattle on their way to market which have been put 
to graze for the night are privileged from distress for rent due to the landlord out 
of the lands on which they are put: Nugent v. Kirwan, 1 J. & Sy. 97; 6 Law 
Rec. N. 8. 173. 

A stranger, whose goods are distrained for rent due by a tenant, is not, however, 
like the tenant, estopped from denying the landlord’s title: Tadman v. Henman 
(1893], 2 Q. B. 168. 

Cattle cannot be seized off the demised premises unless the landlord or person 
distraining actually sees them being driven off (Poole v. Longuevil, 2 Wms. Saund., 
659, or unless they have been “fraudulently or clandestinely” removed 
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(15 Geo. IL., c. 8, M‘Leary v. Davis, I. RB. 2 C. L. 234), after the rent has become 
due (Rand v. Vaughan, 1 Bing. N. C. 767), or unless they belong to the tenant, and 
are depasturing upon a common appurtenant, or in some way belonging to the 
demised premises: (15 Geo. II., c. 8, s. 5, App., post). 

A landlord may distrain goods belonging to the tenant which are not upon the de- 
mised premises, if they have been fraudulently and clandestinely removed to prevent 
distress, provided he does so within twenty days of their removal, and provided they 
have not, before seizure, been sold bona fide and for valuable consideration to 
persons not privy to the fraud: 15 Geo. II., c. 8, ss. 1 and 2 (see App., post). It 
has been held under the corresponding English Act (11 Geo. II., c. 19) that the 
right of the landlord to follow the tenant’s goods in case of fraudulent removal 
does not attach unless the rent has actually become due before the removal: 
Watson v. Main, 3 Esp. 15; Rand v. Vaughan, 1 Scott, 670. A plea justifying the 
seizure of goods as having been fraudulently carried off the premises to prevent 
distress must aver compliance with 9 & 10 Vic., c. 111 (see App., post); for the 
provisions of that statute apply to such distresses as well as to those upon the 
demised premises: M‘Leary v. Davis, I. R. 2 ©. L. 234. 

Although a landlord can thus seize goods off the demised premises which have 
been fraudulently removed, he cannot restrain a tenant from selling the goods upon 
his farm, pending an action for rent, upon the ground that he is prevented by the 
state of the country from distraining: Max v. Buckley, 161. L. T. R. 1. 

The Bankruptcy Act, 1857, Sec. 321, provides that no distress for rent made after 
an act of bankruptcy upon the goods of a bankrupt shall be available for more than 
six months’ rent accrued prior to the filing of the petition, but that the landlord 
may prove for the residue. This privilege does not, however, protect the goods of 
strangers upon the bankrupt’s land: Brocklehurst v. Lowe, 7 El. & BI. 176; 26 
L. J. Q. B. 117. 

The practice in bankruptcy is to allow the landlord six months’ rent in lieu of 
distress out of the bankrupt’s estate, so long as his right to distrain remains; and 
this right is not lost by his taking ejectment proceedings and executing a writ of 
habere: Re McQuillan, 29 I. L. T. R. 4 (C. A.). Miter, J., however, held that 
where a landlord had shown his intention not to distrain, but to resort to other 
remedies, the payment should not be made: Re O’Toole, 291. L. T. R. 6. And, now, 
under the Bankruptcy Rules of December 13th, 1899, Boyp, J., has laid it down, 
as the practice of the Court, that no payment will be made to a landlord under 
Sec. 321 of the Act of 1857 unless he has levied, or threatened to levy, a distress 
for the amount due prior to the sale of the distrainable property by the assignees: 
Re Sintth and Healy, 6 J. W. L. R. 36. 

The 321st section of the Bankruptcy Act, 1857, applies, however, only to rent 
which accrued due before the bankruptcy. The landlord may distrain for all rent 
which accrues after bankruptcy: Zn re Allen, 271. L. T. R. 104: Briggs v. Sowry, 
8M. & W. 729; and goods of a bankrupt in the hands of the assignees in bankruptcy 
on premises demised to the bankrupt may be distrained by the landlord for such 
rent: In re Collins, 21 L. R. I. 508. 

Where a company is being wound up by, or under the supervision of, the Court, 
no distress can be levied on its estate and effects, except by leave of the Court ; 
Comps. Act, 1862, s. 163; In re Hxhall Coal Mining Co., 4 D. J. & S. 377. It lies 
upon the landlord who applies for leave to distrain to show that there are special 
circumstances to justify ib: In re Lancashire Cotton Spinning Co., 25 Ch. Div. 656. 
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Certain classes of goods are specially exempt from distress— 

(1) The goods of lodgers upon the premises, provided the notice prescribed by the 
Lodgers’ Goods Protection Act, 1871 (34 & 35 Vic., ¢. 79, App., post), is served, and 
all rent due by the lodger paid as directed by the Act. As to what constitutes a 
lodger within the Act, see Phillips v. Henson, 3 ©. P. D. 26. 

(2) Perishable articles, such as fruit, milk, and meat, which cannot be restored 
to the tenant without injury to their condition: Morley v. Pincombe, 2 Exch. 101, 
18-L. J. (Ex.) 272. But sheaves of corn, loose straw, or hay, whether in ricks or in 
barn, can be taken: 7 Will. IIT. 6. (22 Tr.y, 

(3) Tenant’s fixtures : Darby v. Harris, 1 Q. B. 895. 

(4) Animals ferw nature: Co. Lit. 47a. But animals or birds, tamed or confined, 
which yield a profit to the owner, may be taken: Furlong, L. & T., 2nd ed., p. 761. 

(5) Growing crops (9 & 10 Vics; cyte send, repealing 56 Geo. IITI., c. 88, s. 15 (Ir.), 
which permitted them to be seized) ; but growing erops which Jhave been seized and 
sold by a sheriff under a ff. fa. or other writ of execution may, in default of any 
other sufficient distress, be seized for rent which accrues due after such seizure 
and sale: 14 & 15 Vic., c. 25) 85.26 

(6) Chattels in course of trade or manufacture, such as wool delivered to a weaver 
(Wood v. Olarke, 10. & J. 484), and all goods sent to a tradesman for the purpose 
of being wrought upon in the way of his trade: Brown v. Shevill, 2 A. & E., 138. 
Also goods sent to a factor or auctioneer for gale: Matthias v. Mesnard, 2 ©. & P. 
353; Williams v. Holmes, 8 Exch. 861. 

(7) Articles in actual use, such as a horse and cart which the owner is driving 
(Field v. Adames, 12 Ad. & E. 649), or a loom with which a weaver is working 
(Simpson v. Hartopp). 

(8) Goods in custodia legis: Wharton v. Naylor, 12 Q. B. 673. But these do not 
include goods in the hands of assignees in bankruptcy, In re Collins, 21 L. R. Ir. 508, 
and the landlord may require a year’s rent to be paid before they are removed. See 
9 Anne, c. 8 (App., post). 

In addition to these classes of goods, which are absolutely privileged, there are 
others which cannot be taken unless there are no other goods upon the premises 
sufficient to answer the landlord’s demand. These are— 

(1) Implements of trade and of husbandry not in actual use: Nargatt v. Nias, 
1 El. & El. 439. 

(2) Beasts of the plough, and sheep: 51 Hen. III., st. 4. 

The landlord does not acquire any property in goods distrained: Turner v. Ford, 
15 M. & W. 212. His only right is to hold them for a certain time, and then sell 
them if the rent is not paid. He should impound them in some convenient pound, 
not necessarily in the nearest to the premises, for the statutes which so required 
hhave been repealed, as regards distress for rent, by 14 & 15 Vic., c. 92, and 38 & 39 
Vic., c. 66. 

The Summary Jurisdiction Act provides for the care and sustenance of cattle 
impounded : (14 & 15 Vic., c. 92, sec. 19). Cattle cannot be removed from the county 
where seized: 52 Hen. III., c. 4 (Eng.), in force in Ireland under Poyning’s Act. 
‘The goods or cattle may be impounded upon the demised premises: 15 Geo. 10 Ietoaney 
s. 6 (Ir) App., post. 

If the goods are not redeemed within 8 days after the distress is made, they 
may be sold 25 Geo. II., c. 13, s. 5 (App., post). The sale must be by public auction, 
without any special conditions (Hawkins v. Walrond, 1 ©. P. D. 280), and six days’ 
iprevious notice of the auction must be given by bills posted in the next market town: 
25 Geo. II., c. 13, s. 5 (App., post). “Goods distrained ought to be sold on the 
fifteenth day after seizure, unless the sale be postponed or adjourned by the express 
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desire of the tenant, as the distrainer is not justified without the tenant’s concurrence 
in continuing the distress upon the demised premises after that day nor in detaining 
the subjects distrained in pound for a longer period:” (Furlong, Landlord and 
Tenant, 2nd ed., p. 787). Tender of the rent due and of the charges of distress, at. 
any time before the commencement of the sale is sufficient to stay the proceedings: 
9 & 10 Vic., c. 111, s. 11 (App., post). 

Under the provisions of 9 Anne, c. 8, s. 1, a landlord has, in lieu of distress, where 
any goods or chattels are seized by the sheriff under a writ of fi. fa. or other 
execution upon any lands of his tenant, a right to be paid one year’s rent before 
such goods or chattels can be removed from the lands. (See App., post.) 

The rent is to be paid by the execution creditor, who ean require an affidavit that 
the amount is due (Sec. 2). If he pays, he can require the sheriff to levy for the 
amiount so paid, in addition to the amount of the writ of execution: Sec. 1. 

Although the right has been given to the landlord in lieu of distress, it has, 
nevertheless, been held that the statute applies where goods are seized which are 
not distrainable, as, for instance, growing crops: Allen v. Lloyd, 21. C. L. R. 53. It. 
does not apply where the interest in the land itself is seized (see 2 I. C. L. RB., 
at p. 55); but the landlord has, in that case, if the holding is an agricultural one, 
a more extensive right to be paid all rent due in priority to the execution creditor 
under the Land Act, 1881, s. 1: Waldron v. Sutcliffe, 26 L. R. Ir. 444. 

Tt has been held that the corresponding English Act (8 Anne, c. 14, s. 1) does not. 
apply as between the ground landlord and an under-tenant (Bennett's Case, 
2 Stra. 787), but that it does apply as between a lessee and an under-tenant of 
apartments: Thurgood v. Richardson, 7 Bing. 428, 5 M. & P. 270. 

Any person who can make a letting of the premises is a landlord within the 
meaning of the Act. Thus, an arranging debtor, whose estate has vested in the 
official assignees in bankruptcy, is entitled to the benefit of it: Doran v. Moore, 
16 L. R. Ir. 181. And the rent is “ due” if, as a matter of fact, it is unpaid, though 
the landlord may have taken a bill for it which is still current: Davidson v. Allen, 
20 L. R. Ir. 16. 

Tt is not the duty of the sheriff to pay the rent due. “His position under the: 
statute is simply negative. The law casts upon him the duty solely to see that the: 
goods are not removed without paying the rent. With that restriction his function 
begins and ends :” (per O’Brimn, J., Davidson vy. Allen, 20 L. R. I., at p. 24). The 
strict duty of the sheriff is to call upon the execution creditor to pay the rent due, 
and in case of non-compliance to withdraw. But a different course, which, according 
to May, C.J., is “ warranted by custom, and not inconvenient,” is usually followed—- 
namely, for the sheriff to levy a sufficient amount to satisfy both the rent and the. 
execution: Im re M‘Carthy, TL. R. Ir., at p. 484. 

“When a sheriff has seized, and learns that rent is due, three courses are open to» 
him :—The first, and in his own interest, the most prudent, is to notice the execution 
creditor, if practicable, and require him to pay the rent, and if this is not done to. 
withdraw; 2nd, to satisfy himself that the rent is due, and that the goods are of 
more value than is sufficient to discharge it, and if so to levy, pay the rent, and 
apply the balance to the execution; 3rd, to satisfy himself that the rent is due,, 
and that the goods are not of sufficient value to discharge it, and in that case to. 
withdraw. In either of the two latter cases, where the execution is not paid in full, 
the sheriff may have to justify his action if sued by the execution ereditor:” per 
JOHNSON, J.; Davidson v. Allen, 20 L. R. Ix., at pp. 28, 49. There is, however, no: 
legal obligation upon a sheriff to give the execution creditor notice of a landlord’s. 
claim under the statute: Davidson v. Allen, 20 L. R. Ir. 16 
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If the sheriff reeeives notice of the landlord’s claim at any time befcre the removal 
of the goods, even though after they have been sold, he is bound to act on it, and. if 
he allows the goods to be removed without payment of the year’s rent, he is liable 
to an action at the suit of the landlord: Bible v. Hussey, I. R. 2 C. L. 308. 
Even though the goods are afterwards put back on the lands: Wren v. Stokes, 1 
N. I. J. R. 137 (C.A.). And, conversely, if notice is given to him before the sale 
though after the removal of the goods, he is bound to act upon it, for notice at 
any time: that it can be complied with is sufficient: Garde v. Dunlea, 15 I. L. T. BR. 34. 

Express notice to the sheriff has been held not to be necessary; it is sufficient 
if he sells without retaining the rent, with knowledge that it is due (per Parks, B., 
Riseley v. Ryle, 11 M. & W. 20). And if he seizes and sells without notice of the rent 
being due, and subsequently, before parting with the proceeds of the sale, is 
informed of rent being due, he is bound to pay the landlord his rent, out of the 
proceeds, in priority to the execution creditor: Dixon v. Wilks, 9 1. C. L. R. 467; 
In re M‘Carthy, 7 L. R. Ir. at p. 480. 

Questions frequently arise in bankruptcy as to the respective rights of the landlord 
and the assignees where an execution debtor becomes bankrupt after a seizure has 
been made by a sheriff under a writ of f. fu. The question in such cases turns 
upon the date at which the sheriff receives notice of the landlord’s claim. Im the 
case of In re Hudson, 1 L. R. Ir. 6, goods of a trader were sold under an execution 
on July 12th. On the 13th he was adjudicated bankrupt, and on the 16th the landlady 
claimed rent. The judge in bankruptcy held that she was not entitled to be paid, 
as before any notice by the landlord the entire proceeds of the sale had vested in 
the assignees under the 54th section of the Bankruptcy (Ireland) Act, 1872. On the 
other hand,.it was held by the Court of Appeal (while approving of the decision 
In re Hudson, 1 L. RB. Ir. 6), that, where the sheriff had notice of the landlord’s 
claim, and paid the amount before the date of the adjudication, he was right in 
doing so, and that he was entitled to deduct the amount so paid from the produce 
of the sale paid over by him to the assignees: In re M‘Carthy, TL. R. Ir. 473. See, 
however, Zn re Gavin, 3 L. R. Ir. 260, a decision of Mizimr, J., which does not appear 
to be consistent with the dec'sion of the Court of Appeal In re M‘Carthy. 


* 59. Whenever a year’s rent (a) shall be in arrear in respect of 
lands (0) held under any fee-farm, grant, (c) lease, (d) or other 
contract of tenancy, (e) or from year to year, and whether by writing 
or otherwise, it shall be lawful for the landlord immediately thereon, 
and before the expiration of the time, if any, limited for re-entry (7) 
thereupon in any lease or agreement, to proceed by ejectment for 
the recovery of the possession of the said lands in any of the 
Superior Courts (n) of Law at Dublin, or, where the rent shall not 
exceed one hundred pounds by the year, in the Court of the Chair- 
man of the County (2) in which the lands or any part thereof are 
situated; and the plaintiff's right to sue (g) as such landlord shali 
not be defeated by proof merely that the legal estate in the rent 
or lands is vested in any other person not a party to such equa or 
proceeding, but who would be a trustee for the plaintiff, prove 
that the plaintiff was at the time of the institution of such suit or 
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other proceeding the person substantially and beneficially entitled 
to the said rent. 


(a2) The year’s rent need not apparently consist of one unbroken year’s rent due 
on the gale day previous to the commencement of the action. Where it was made 
up of one full half-year’s rent, and of fractions of previous gales, in all amounting 
in moneys numbered to one year’s rent, it was held, under the repealed statutes, 
11 Anne, c. 11, 4 Geo. I., c. 5, and 8 Geo. I., c. 2, that the ejectment could be 
maintained : Chester v. Beary, 21. C. L. R. 120; 4 Ir. J. O. 8. 157. But where there 
was a bona fide dispute as to the amount of rent due, although the defendant 
admitted by his statement of defence that a year’s rent was due, it was held by the 
Court of Appeal, reversing the decision of the Queen’s Bench Division, that the 
plaintiff was not entitded to judgment on admissions in the pleadings: Curtin v. 
Adams, reported in Q. B. D. 8 L. R. I. 66, but unreported on Appeal. See Murray . 
and Dixon’s Digest, col. 1292. 

In calculating the amount of the year’s rent due, the landlord is not required to 
make any deduction in respect of a period during which he was in possession of the 
lands under a previous ejectment for non-payment of rent, for the rent is not 
suspended during that period if the tenant redeems, though the landlord is lixbie 
to account for the profits made by him: Wilson v. Burne, 24 L. R. Ir. 14, 23 I. L. 
T. R. 59. 

Where two distinct rents were reserved by the same lease, out of the same holding, 
one the ordinary rent reserved during the term, and the other the amount of an 
annual instalment payable by the landlord to the Board of Works, for so long as 
same should be payable, it was held that an ejectment would not lie under this 
section unless a full year’s amount of both these rents was due: Lloyd v. Keys, 
[1901] 21. R. 415; 3441. L. T. R. 149; 3 Greer 1. 

Where a lease contains a covenant on the part of the lessor to accept an abated 
rent in full satisfaction of the rent reserved, upon performance of the several 
covenants contained in the lease, the landlord is not entitled, in an ejectment for 
non-payment of rent, to have the rent ascertained at the higher rate, upon the 
ground that the lessee has not kept his covenants to pay the rent on the gale days 
specified in the lease: M‘Kay v. M‘Wally, 4 L. R. Ir. 438, 13 I. L. T. R. 130. And 
similarly, where a lessor has, withous being bound by the lease to do so, accepted 
an abated rent for a number of years, he can only maintain an ejectment for the 
abated rent, unless he has given notice to the tenant that he intends to exact the 
full rent: Ambrose v. Keohan, 17 I. L. T. R. 7, following Fitzgerald v. Lord 
Portarlington, 1 Jones, 431. But under the old ejectment statutes it was held in 
such cases that the ejectment was maintainable for the higher rent, as, being the 
rent reserved by the lease, it could not be oonsidered a penal rent: Jones, d., 
Lord Ashtown v. White, 11 I. L. R. 400; Condon v. Haynes, 9 I. C. L. R. App. i. 

It has been held by the Recorder of Cork (Judge NEtican) that an ejectment will 
lie under this section for rent payable in advance, before the date up to which the 
rent is calculated, if a year’s rent is actually due: Venables v. Cussen, 32 I. L. T. BR. 
172. See also Charters v. Sherrock, 1 Alc. & Nap. 17. 

An ejectment for non-payment of rent does not lie for a penal rent: Stephens v. 
Doyle, 51. C. L. R. 526; affirmed on appeal by Exch. Chamb., 2 Ir. Jur. N. S. 152; 
Lord Annesley v. Rooney, 18 I. L. T. R. 100; for a penal rent is distinct from the 
contract rent payable by a tenant: O’Connor v. Smith, 20 L. R. Ir. 393. See also 
Massey v. Neill, 111. L. T. R. 19, and M‘Carthy v. Beamish, 31. L. T. & S. J. 350. 

If the tenant disputes the amount of rent claimed, he should lodge the amount he 
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admits to be due in court, under Sec. 61 or 62, post. He will then be entitled to a 
verdict in the action, if he has lodged the full amount legally due. The fact, 
however, that the landlord has recovered a personal judgment for the rent due is 
no defence to an ejectment for non-payment of rent if the judgment is still unsatis- 
fied: Wakefield v. Smythe, 161. C. L. R. 173; 9 Ir. Jur. N. 8. 391. 

The year’s rent must be due to the landlord who seeks to recover possession; and 
it must be due to him by virtue of the same title by which he seeks to recover the 
land. If the rent is due to him as personal representative, and the reversion 
expectant on the chattel term is vested in him as such, he can recover the lands; 
if it is a fee-simple estate, the whole year’s rent must be due to him as owner of 
the reversion in fee:” per Dowsz, B., Mennons v. Burke, 26 L. R. Ir. at p. 198. A 
devisee of land, therefore, who is also executor of the will of the 
devisor, cannot maintain an ejectment for non-payment of rent in respect 
of a half-year’s rent which has accrued due to him personally since the 
death of the devisor, and a year’s rent which is also due to him as executor, 
having accrued due in the lifetime of the deceased: Staples v. Bell, 21 1. L. T. R. 
28. And the same rule has been held to apply where the plaintiff was heir-at-law 
and administrator of a deceased person: Mennons v. Burke, 26 L. R. Ir. 193. But 
where in a civil bill ejectment by a purchaser of a landlord’s estate, half a year’s 
rent had accrued due before the conveyance, but after sale, and another half-year’s 
rent after the conveyance, it was held by O’Hacan, Q.C., when County Court Judge, 
that the purchaser could maintain the ejectment, as the previous owner was merely 
a trustee for him as regards the first half-year’s rent: Murtagh v. Adamson, 
21. L. T. & S. J. 168. Parzes, O.B., howeyer, expressed his disapproval cf this 
decision in Staples v. Bell, 21 1. L. T. R., at p. 29. 

(b) “Lands” are defined by Sec. 1, ante, as “ tenements of every tenure whether 
corporeal or incorporeal.” But quere whether an ejectment for non-payment of rent 
can be maintained in respect of an incorporeal hereditament. In Irish Society v. 
Crommelin, I. R. 2 C. L. 324, it was treated as a doubtful question whether an 
ejectment would lie for a several fishery ; though Bayley v. Marquis Conyngham, 
151. C. L. BR. 406, 8 Ir. Jur. N. S. 213, establishes that a lease of a several fishery 
is within this Act; and Sec. 57, post, speaks of an ejectment for non-payment of 
rent, in respect of a lease of “tithes, tithe rent-charge or other ecclesiastical dues.” 

If portion of the lands has been surrendered to the landlord the remedy by 
ejectment for non-payment of rent as to the remainder is not prejudiced. See Sec. 44, 
ante. But otherwise, an ejectment of portion of the demised premises is inoperative 
and void: Irish Land Commission v. Doherty, 99 L. R. Ir. 185; M‘Sheffry v. Doherty 
[1897], 21. R. 191. “The lands sought to be recovered must be all the lands out of 
which the rent issued under the contract of tenancy” (per Barry, L.J. [1897], 
25. R. at p. 230). 

Formerly where lands were situated in different counties, it was necessary to 
bring separate ejectments in each. See Gray v. Lawder, I. R. 8 C. L. 193, but local 
venues, as regards ejectments, are abolished by Sec. 33 of the Judicature Act: 
Cussen v. Moloney, 2 L. RB. Ir. 188; 12 I. L. T. R. 659. In the County Court, an 
ejectment may be brought, under the express words of this section, in any county 
in which any part of the lands are situated. Sec. 98, post, provides for the exe¢u- 
tion of the decree where the lands are situated in two or more counties. 

(c) The repealed ejectment statutes, 11 Anne, c. 11; 4 Geo. I., c. 5, and 8 Geo. = 
e. 2; 5 Geo. Il., c. 4, and 25 Geo. II., c. 13, were much less general in their 
operation than this section. They did not, for instance, apply to fee-farm grants, 
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or to contracts for yearly tenancies created by parol: Foot v. Warren, 10 I. C. L. 
R. 1. This section in terms applies to both. 

As regards fee-farm grants, it was previously provided by the 20th section of the 
Renewable Leasehold Conversion Act (12 & 13 Vic., c..105) that the fee-farm rent 
made payable by any grant under that Act, or by any grant. made after ithe passing 
of the Act, should be recoverable by ejectment for non-payment of rent. See that 
section, App., post. It does not appear to be affected by the rather confused 
enactment 14 & 15 Vie., c. 20, s..1. As regards fee-farm grants made before the 
passing of the Renewable Leasehold Conversion Act, it is somewhat doubtful 
whether they are within this ‘section or not. Chute v. Busteed, 16 I. C. L. R. 222, 
10 Ir. Jur. N. S. 363, decided that the 3rd and 12th sections did not apply to 
fee-farm grants made before the passing of the Act; but this was expressly upon 
the ground that the question there was one of substantive right and not of mere 
procedure (see judgment of O’Hacan, J., 16 I. C. L. R., at pp. 231, 232); and 
Hayss, J., in his judgment, refers to the words “any fee-farm grant ” in this section 
as indicating, apparently, in his opinion, that it applied to fee-farm grants whenever 
made (16 I. C. L. R., at p. 238). See also Mercer v. O'Reilly, 13 I. C. L. B. 153, 
7 Ir. Jur. N. 8.383, and Butler v. Archer, 12 I. ©. L. R,.104, 5 Ir. Jur. N. S. 276. 
In Mennons v. Burke, 26 L. R. Ir., at p. 197, Dowsz, B., states that this section 
is not governed by the decision in Chute v. Busteed, 16 I. C. L. R. 222; and it is 
clear that it applies to leases and other contracts of tenancy whenever created. 

(d) Under the repealed statutes it was decided that:an ejectment for non-payment 
of rent could not be maintained in respect of a lease of the reversion made during 
the concurrence of another lease: Herbert v. Madden, 6 I. C. L. R. 29. But, 
apparently, this decision would not apply to the present section, which makes the 
statutory ejectment entirely independent of any right of re-entry on the part of the 
landlord. j 

(ec) An action of ejectment for non-payment of rent does not lie under this. section 
in respect of tenancies less than tenancies from year to year: O'Sullivan v. Ambrose, 
32 L. R. Ir. 102 (Q. B. D.); Batt v. Carr, 1 I. W. L. BR. 22 (Exch. D.), overruling 
Dale v. Conolly, 221. L. T. R. 53. But see as to cottier tenancies, Sec. 85, post. 
See also Wyse v. Lyons, 21 1. L. T. R. 48 (C. C.). 

As to when a tenancy exists, see Sec. 3, ante, and notes thereto, pp. 7-8. It 
may be a question for the jury: Wiwon v. Darley, I. BR. 2 C. L. 467. But where 
the lessee, under a lease for lives renewable for ever at a rent of £18, granted the 
lands comprised in the lease to the lessor for ever at a yearly rent of £40 a year, 
and the practice of the parties was to set off the £18 a year against the £40, it was 
held that an ejectment for non-payment of the £18 a year rent could not be 
maintained: James v. Russell, 14 L. BR. I. 447. | 

(f) It appears from the decision of the Common Pleas Division in Malone v. Manton, 
13 I. L. T. R. 144, that a proviso for re-entry in a lease upon the non-payment of 
less than one year’s rent is still good and may be acted upon. There, under a 
lease reserving a yearly rent payable half-yearly in advance, the lessee covenanted 
to pay same without demand, it being provided that in case the rent should be in 
arrear the lessor might re-enter, without prejudice to his rights for the recovery. 
of the rent. The lessor alleging that a half-year’s rent was due sued for same and 
claimed at the same time possession of the premises and mesne ratcs. The lessee 
by way of defence relied upon a correspondence prior to the execution of the lease, 
from which he alleged he was led to believe that he would be entitled to three 
months from each gale day for payment of the rent. This defence was set aside 
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as embarrassing, and the plaintiff was allowed to enter judgment for the rent due Sect.52. 

and for possession of the premises. io 
As to the right to bring an ejectment grounded upon a proviso for re-entry in a 

lease, see Shepherd v. Berger (1891), 1 Q. B. 597, and Barry v. Glover, 101. C. L. R. 

113, 4 Ir. Jur. N. S. 260. 
Actions to recover land under this section are not ejectments for forfeitures, and 

have not the incidents of such ejectments, either as regards the relation back of the 

plaintiff's title, Russell v. Moore, 8 L. R. Ir. 318, or as to waiver: Gaffrey v. Bailey, 

a7. T, . 2. RB... 89. 


The bringing of an ejectment for non-payment of rent is not a waiver of a notice Notice to quit 

to quit previously served; so held by the Court of Appeal, Harl of Listowel v. Kelly, Monte eat 
71. L. T. & S. J. 285, overruling the decision of the Common Pleas Division: 
171. L. T. R. 26. But where a notice to quit was served during the pending of an 
ejectment for non-payment of rent, in which judgment was subsequently executed 
and an order for restitution obtained by the tenant, it was held that the notice 
to quit was not effectual to determine the tenancy: Hall v. Flanagan, I. R. 11 C. L. 
470. 

(g) The plaintiff in an ejectment for non-payment of rent need not be the person Who may sue, 
in whom the legal estate in the lands is vested, provided he is “substantially and 
beneficially entitled” to the rent. Thus a mortgagor may maintain the action in Mortgagor. 
his own name, to evict a tenancy created prior to the mortgage: Hanson v. Burke, 

I. R. 10 C. L. 322. This case was decided before the Judicature Act—Sec. 28, 
Sub-sec. 5 of which also deals with the matter. 

Where a Receiver sues in the name of the owner, by direction of the Land Judge, receiver. 
it is not necessary to produce at the trial a copy of the ruling authorising him to do 
so: Lyons-Montgomery v. Dolan, 33 I. L. T. R. 144. 

Whether one tenant in common can alone maintain an ejectment for non-payment Tenant in 
of rent appears to be doubtful. See judgment of Monanan, C.J., Stubber v. Roe, C°™™MO- 
151. C. L. R., at p. 508. He has no right, at all events, to use the name of his 
co-tenant without his consent: Stubber v. Roe, 15 1. C. L. R. 506. 

Where one of two co-owners brought an ejectment for non-payment of rent in 
his own name alone, and recovered judgment, it was held that the judgment was 
not void: Dempsey v. Ward [1899], 1 I. R. 463. “In an ejectment brought by a 
landlord by estoppel against a tenant by estoppel, it cannot,” says Firzcrpzon, L.J., 

“in my opinion, be open after judgment to treat the eviction as veid, merely on 
the ground of non-joinder of parties” [1899], 1 Ir. R., at p. 477. See also Parke 
vy. McLoughlin, 3 Ir. Jur. (O. 8.) 405. 

An executor or administrator of a landlord entitled to a chattel interest in lands Personal regve- 
may maintain an ejectment for non-payment of rent, Doyle v. Maguire, 14 L. R. 1. FOREN 
24; Ormsby v. Smith, 4 Law Rec. N. 8. 19, provided the rent is due to him as 
personal representative, and the reversion is also vested in him as sach: per 
Dowss, B., Mennons v. Burke, 26 L. R. I., at p. 198. 

In M‘Ardle v. Glenny, I. R. 3 C. L. 628, it was held that the action could not be 
maintained by an administrator to whom letters of administration had not been 
granted until after action brought, although they were produced at the trial. ase 
quere whether this rule would prevail since the Judicature Act, for in equity ir 
was sufficient if the letters of administration were produced at the trial, even if they 
had been granted after the pill was filed. (See Williams on Executors, 9th ed., 

p. 342, and Judicature Act, Sec. 28 (11)). 

If, however, the landlord’s interest is real estate, the personal representative 


cannot recover possession for non-payment of rent, even though he is also devisee 


Sect. 52. 


Not again&St the 
Crown. 


What writ should 
state. 


Joinder of other 
causes of action. 


Joinder of 
different hold- 
ings. 


Receiver over 
tenant’s interest. 


Who named as 
defendants. 


Appearance. 


104 Landlord and Tenant Act (Ireland), 1860. 


or heir-at-law, unless a year’s rent has accrued due subsequently to the death of 
the deceased owner: Mennons v. Burke, 26 L. R. Ir. 193, following Staples v. Bell, 
211. L. T. R. 28, and overruling Crooke v. Callaghan, 6 Law Rec. N. 8. SLT, 359: 

An ejectment for non-payment of rent does not lie against the Crown, or against 
a Secretary of State as trustee for the Crown, and the proceedings in such an 
action will be stayed: Harvey v. Harkin [1898], 21. R. 65. 

(A) In an action for the recovéry of land for non-payment of rent, the writ should 
contain a description of the property sought to be recovered, and should state th: 
county and barony, or city and parish, in which it is situated (Rules of Sup:eme 
Court, 1891, Order II., rule 7), in addition to the particulars required by Sec. 60, 
post. A special form of writ is prescribed by Order II., rule 9. The writ must be 
specially endorsed in all cases coming within Land Act, 1896, Sec. 12, and sheu!d 
be in one of the forms prescribed by Order III., rule 6a, of the Rules of March, 
1897: see that rule and forms thereunder, post. No cause of action, except a 
claim for rent or mesne profits, or damages for breach of the contract under which 
the lands are held, or for wrong or injury to the premises, can be joined without 
leave: Order XVIILE., rule 2. 

Leave was given by the Queen’s Bench Division to join a claim for recovery of 
possession on title, with a similar claim for non-payment of rent, where it was 
doubtful whether the defendant was a tenant or not: Balfour v. Marry, 3 1. W. 
L. RB. 114. 

Leave was also given to join two different holdings held under separate leases in 
one action of ejectment for non-payment of rent: Longford v. Masterson, 30 I. L. 
T. R. 22, following Grogan v. Byrne, 121. L. T. & S. J. 294. Gipson, J., however, 
doubted whether any leave was necessary (301. L. T. R. at p- 23). 

Where a Receiver has been appointed over lands held at a rent, the leave of the 
Court must be obtained before commencing an ejectment for non-payment of rent, 
and the Court in granting such application has jurisdiction to impose terms on the 
landlord: Battersby’s Estate, 31 L. R. Ir. 73; 271. L. PB. R. 34. 

Any tenant, under-tenant, or other person in actual possession of the property 
claimed may be named as defendant (Order Il., rule 8). In Wugent vy. Earl of 
Bantry (2 H. & Br. 156), it was held that the interest in a lease had been effectually 
evicted for non-payment of rent, although the lessee was dead and there was no 
personal representative upon whom process could be served. Under the Common 
Law Procedure Act, 1853, Sec. 194, it was held that a plaint in ejectment for 
non-payment of rent, wliich named A B as defendant, and alleged that C D held 
the lands as tenant to the plaintiff, was a good plea: Campion v. Campion, I. R. 8 
C. L. 313; 81. L. T. R. 147. The words “any one tenant in possession ” in that 
section being held to mean “any tenant in the actual possession whose tenancy is 
dependent on the immediate tenant’s right to possession:” I, R. 8 C. L., at p. 316. 
As to who should be named as defendant in a civil bill ejectment, see Sec. 54, post, 
and notes thereto.. 

The mode of service of the writ is prescribed by Order IX., rule 12, which 
corresponds to Sec. 55, post. 

An appearance can only be entered within the time allowed (ten days); and if 
entered without leave after that time has elapsed it is void: Order XII., rules 
15 and 17. 

If the writ be specially endorsed under Order III., rule 6 or rule 6a, an applica- 
tion for final judgment may now be made under Order XIV., rule 1. But the 


application should be made promptly : Annally v. Comyn, 30 L. R. Ir. 102; 
2651. . Ta 45, 
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The writ in order to be specially endorsed ought to show a contract of tenancy 
between the parties: Keenan v. Carson [1897], 2 I. R. 234; or, at all events, that 
the defendant is in possession, or that he is in some way in privity with the lease 
or contract of tenancy: Guinness v. Caraher [1900], 2 I. R. 505 (C. A.). 
~ But quyere whether the decision in this case applies to agricultural holdings 
having regard to the forms provided by the Rules of March, 1897, post. See judgment 
of Hommes, L.J. [1900], 2 I. R. at p. 512. It is not necessary to set out the 
devolution of title of either plaintiff or defendant: Rochfort v. Somers [1899], 
21. R. 45. As to motions for final judgment in ejectments for overholding, see 
notes to Sec. 72, post, p. 131. 

For forms of writs as prescribed by the rules under Sec. 12 of Land Act, 1896, 
for agricultural holdings, see these Rules and Forms, post. 

In a statement of claim in an ordinary case “in which the lessor himself is 
plaintiff, it is unnecessary to state more than (1) a subsisting lease; (2) that the 
specified lands are held from the plaintiff under that lease; (3) that a year’s rent 
or upwards is due; and, possibly, (4) that the defendants are in possession:” (per 
Patizs, C.B., Barnes v. Barncs, 8 L. R. Ir., at p. 168). But, inasmuch as a traverse 
of the fourth allegation would not constitute a defence, it appears from the 
judgment of the same learned judge that the allegation itself is unnecessary: Ibid. 

If the action is brought by an assignee of the reversion, or of the original land- 
lord’s estate, it is sufficient in the statement of claim to aver generally that the 
estate of the original landlord has become vested in the plaintiff without setting out 
the intermediate devolution of title; and such averment may be proved by the fact 
of payment of rent, as provided by Sec. 24, ante, p. 53, Beatty v. Leacy, 16 L. R. I. 
132 (App.), 18 I. L. T. R. 89 (Exch. Div.); Musgrave v. Walsh, 6 L. R. Ir. 335. But 
the fact that the defendant has paid rent to the plaintiff should not be averred in 
the statement of claim; and if, without specifying the contract under which it is 
paid, it be so stated, it may be held to be embarrassing: Molloy v. Lewers, 
12 L. BR. Ir. 39. “The statement of claim,” says Frrzcrepon, L.J., “must, as 
concisely as may be, but clearly, state a subsisting tenancy, and I think it must 
further state its nature. If the plaintiff is unable to state the nature of the 
teriancy with certainty, he must meet the difficulty either by alternative averments 
or by discovery; he cannot evade it by vagueness and ambiguity: 12 L. R. Ir., 
at p. 43. 

“The statement that the defendant holds as tenant does not necessarily mean 
that the defendant is the immediate tenant, but is an allegation that there is a 
contract of an existing tenancy held under the plaintiff. The traverse should be 
of that allegation so understood, as was decided in Bell v. Beatty,” 61. C. L. R. 399 
(per Morris, J., Campion v. Campion, 1. R. 8 C. L., ab p. 317). See, however, contra, 
Billing v. Arnold, I. R. 7 ©. L. 529. 

The statement of defence if it traverses the existence of the tenancy must deny 
that there was a subsisting tenancy in the defendant, or in any other person under 
the plaintiffs: Rowley v. Laffan, 10 L. R. I. 9; Campion v. Campion, I. R. 8 C. L. 
313; and Bell v. Beatty, 61. C. L. R. 399. It may also set out facts which establish 
this conclusion: James v. Russell, 14 L. R. Ir. 447. This, however, is not necessary 
where the Plaintiff adopts the general form of statement of claim provided by the 
Rules of 1891 (App. C., Sec. 7, No. 2), though the Plaintiff may, by pleading 
more specifically, compel the Defendant to be more specific in his defence: 
Leader vy. Caffelle, 1 N. I. J. B. 169 (C.A.). A denial that “the defendant 
is or was tenant to the plaintiff or any other person for the said premises ” was set 
aside as embarrassing: Hildige v. O'Farrell, 8 L. R. I. 158. And where a statement 
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of claim set out the defendant’s title to the lease upon which the action was brought, 
it was held that the defendant should in his statement of defence deal specifically 
with each allegation of fact of which he did not admit the truth, and that a plea 
that “he did not, at the commencement of this action, nor does he now, nor does 
any other person, hold the said lands and premises, or any part thereof, as tenant or 
sub-tenant to the plaintiff,’ was embarrassing, and should be set aside: Barnes v. 
Barnes, 8 L. R. Ir. 165. Apparently, however, such a defence would have been 
held to be good if the plaintiff had not pleaded with such particularity (see 
judgment of Patzus, C.B., 8 L. R. 1., at p. 169). But a plea that “the defendant 
does not, hold the premises in the statement of claim mentioned as tenant to the 
plaintiffs as alleged” is bad: Commissioners of Church Temporalities v. M‘Auley, 
13 1. L. T. R. 123; Hildige v. O’Farrell, 8 L. R. Ir. 158. And tne old cases, in 
which a similar plea was held to be good, must be considered as overruled by the 
decision of the Court of Appeal in Hildige v. O’Farrell, 8 L. RB. Ir. 158 (see Keene 
v. M‘Blaine, 17 I. C. L. R. 654, 11 Ir. Jur. N. S. 410; Deater v. Flood, 10 Ir. Jur. 
N.S. 116; Kennan v. Flynn, I. R. 11 C. L. 7; Murphy v. Carey, 12 I. C. L. BR. 
App. ix.). 

The plea of possession provided by the rules (Order XXI., rule 21) for ejectments 
upon title, is a bad defence in the case of ejectments for non-payment of rent: 
Hewson v. Coffey, 15 1. L. T. R. 54. 

If a defendant relies in his statement of defence upon an expulsion by the land- 
lord as suspending the rent, he must plead that he was not only put out, but also 
kept out of possession until after the rent became due. Possession aequired by the 
landlord under a writ of possession in a prior ejectment for non-payment of rent is 
not such an expulsion as will sustain this plea: Waélson v. Burne, 24 L. R. I. 14, 
23.1. L. T. R. 59. 

A plea that defendant discharged the rent due before action brought. without 
giving particulars, is bad: Hughes v. Browne, 13 I. C. R., App. v. And if a 
defence of payment is set up, either to the immediate landlord or to a head land- 
lord under Secs. 20 or 21, ante, particulars of the money paid should be given (see 
Form of Defence, Rules of Supreme Court, 1891, App. D., Sec. 7; see also Carew v. 
Christopher, 8 L. R. I. 252, 10 L. R. Ir. 38, and Bourke v. Nichol, 12 L. R. Ir. 415). 
As to the effect of a landlord distraining for rent which became due after issue of 
writ in ejectment for non-payment of rent, see Bailey v. Mason, 21. C. L. R. 582. 

Where the defendant, by his statement of defence, disputed the amount of rent 
due, but admitted that one year’s rent was due, it was held by the Queen’s Bench 
Division that the plaintiff might enter up judgment for possession upon admissions 
in the pleadings: Curtin v. Adams, 8 L. BR. Ir. 66. But this decision was reversed 
on appeal. (Unreported. See Murray and Dixon’s Digest, col. 1292.) 

As to tender of rent due after action brought, see notes to Sec. v2, post, and 
Allen v. O'Callaghan, I. R. 10 C. L. 23, 10 1. L. T. R. 1231. 

The fact that the landlord has recovered judgment in a personal action against 
the tenant for the rent due or portion thereof is no defence to an ejectment for non- 
payment of rent, for the remedies of the landlord by personal action and by eject- 
ment are distinct and not co-extensive : Wakefield v. Smythe, 16 I. C. L. RB. 173, 9 
Ir. Jur. N. 8. 391, 

Where lands are held under a lease under seal, an ejectment for non-payment of 
rent is maintainable during the continuance of the lease, even though more than 
twenty years have elapsed since the last payment: Orosbie v. Sugrue, 9 Ir. L. B. alii 
Parke v. McLoughlin, 3 Ir. Jur. (O. 8.) 405; Percival v. Dunne, 9 I, C. L. R. 422. 
For the period of limitation fixed by 3 & 4 Wm. IV., c. 27, s. 2, does not apply to 
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rent reserved by an indenture of demise: Grant v. Ellis, 9 M. & W.113. The same Sect. 52. 
rule applies to the twelve year limit fixed by 37 & 38 Vic., c. 57, s. 1: Donegan v. =a 
Neill, 16 L. R. Ix. 309. 

But it appears that where the rent due is being ascertained by the Court pursuant 
to Sec. 54, post, rent barred by the Statutes of Limitation should not be included: 

Watt v. Malsecd, 281. L. T. R. 79 (Exch. D.). See notes to that section, post. 

In the case of Clanricarde v. Clarke, 26 L. R. Ir. 260, a question arose as to the Effect of prior 
effect, in an ejectment for non-payment of rent, of a prior civil bill decree for pIvceaeas, 
possession of portion of the premises claimed. Two holdings had been consolidated, 
and a bulk fair-rent fixed by the Land Commission. After this was done, the 
landlord, through inadvertence, obtained a civil bill decree for the possession of 
one only of the holdings, which was executed by service of the caretaker notice, 
prescribed by Sec. 7 of the Land Act, 1887. Afterwards, the mistake being dis- 
covered, he commenced an action in the Superior Courts to recover both holdings, 
as held under the.Land Commission order, treating the civil bill deéree as a nullity ; 
it was held by the Exchequer Division (Murruy, J., diss.), that he was not entitled 
toa verdict for the two holdings, but that upon an amendment of the pleadings 
he was entitled to a verdict for the one which had not been recovered by the civil 
bill decree. 

As to what amounts to a good equitable defence in an ejectment for non-payment 
of rent, see notes to Sec. 59, post. 

A defendant in an action to recover possession of land, it has been held, may 

deliver his defence at any time before judgment, notwithstanding that the time for 
doing so has elapsed: Kennane v. Mackey, 24 L. R. Ir. 495; Harding v. Lyons, 
14 L. R. Ir. 302 (see, however, contra, Mechan v. Meehan, 14 L. R. Tr. 300). These 
cases were all actions on title, but the same rule would appear to apply in the case 
of actions for non-payment of rent. They were also, it must be remembered, 
decided before the Rules of 1891 came into force. 

Before the passing of the Judicature Act it was decided that a defendant could set-off or 

not avail himself of a set-off to defeat an ejectment for non-payment of rent: counter claim. 
Cahill v. Kearney, I. R. 2 C. L. 498. But that case has been held not to be a 
binding authority under the new system, having regard to the extended right of 
setting up cross-claims conferred by Schedule Rule 22; and in Whitton v. Hanion, 
16 L. R. Ir. 137, 19 I. L. T. R. 31, where a counter-claim was pleaded for a sum 
exceeding the rent in arrear, in respect partly of arrears of annuities charged upen 
the lessor’s interests in the premises and partly of sums paid for head rent in order 
to save the premises from eviction, the Exchequer Division refused to set it aside. 
It is only, however, under special circumstances that counter-claims to an ejectment 
for non-payment of rent can be sustained; and in a great number of cases they 
have been set aside, even since the Judicature Act. Thus, where a defendant 
traversed the contract of tenancy, and counter-claimed for damages for breach of 
that contract, the Court set aside the counter-claim: Loughrey v Maguire [1897], 
21. B. 140. See also Fitegerald v. Day, 6 L. R. Ir. 326; Hildige v. O'Farrell, 
8L. R. Ir. 158; Carew v. Christopher, 8 L. R. Ir. 252, 10 L. R. Ir. 38; Bourke v. 
Wicholl, 12 L. R. Ir. 415. See also upon this subject, Wilson v. Burne, 24 L. R. Ir. 
14, 23 1. L. T. R. 59, and Reasley v. Darcy, 2 Sch. & Lef. 403. 

Tf the defendant does not appear at the trial the plaintiff is entitled to a verdict Trial 
without proof of his title, but it is necessary for him to prove either orally or by 
affidavit the amount of rent actually due: Order XXXVI., rules 26-27. 

If the defendants, or any of them, give a consent for judgment, it is necessary 
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that their signatures to the consent should be attested by their solicitor: C. L. P. 
Act, 1853, ss. 223, 224; Gubbins v. O’Grady, 24 L. R. Ir. 518. 

The plaintiff, even if he obtains judgment, is not entitled to costs, in the Superior 
Courts, if he might have brought the ejectment in the County Court and the holding 
is an agricultural one within the provisions of the Land Act, 1881; unless the judge 
at the trial or the Divisional Court makes a special order awarding him the costs. 
(See Land Act, 1881, sec. 51, post.) 

As to the power of the Court to put a stay upon a judgment for possession, see 
Land Act, 1887, sec. 30, post; and as to the mode in which such judgments may be 
executed, see Secs. 7 and 30 of the same Act, and Rules of Supreme Court, 1891, 
Order 47, post. 

As to the time for which a writ ef habere remains in force, and the circumstances 
under which it may be renewed, see notes to Sec. 95, post. 

An ejectment for non-payment of rent has not ihe incidents of an ejectment for a 
forfeiture. The title of the plaintiff to the lands is only by relation from the date 
of the commencement of the action, and if growing crops upon the lands have been 
seized by the sheriff under a fi. fa., prior to that date, they do not become the 
landlord’s property upon the execution of the habere: Russell v. Moore, 8 L. R. I. 
318. See also Gaffrey v. Bailey, 171. L. T. R. 89. An ejectment of a tenant for 
non-payment of rent is not a “disturbance ” within the meaning of the Land Act, 
1870. (See Sec. 9 of that Act, post.) 

(i) Any action of ejectment for non-payment of rent, commenced in the Superior 
Courts, may be remitted to the County Court in the same manner as an action of 
contract, if it is within the County Court jurisdiction: Jud. Act, Sec. 60, Rules of 
Supreme Court, 1891, Order 49, rule 10. But the Court cannot remit an action 
of ejectment in which there is joined a claim for arrears of rent exceeding £50, 
though under £100: English v. Spiers, 4 L. R. Ir. 278. 

Where the rent reserved by a lease is more than £100 a year, but there is a 
proviso for the acceptance by the landlord of a sum less than that amount, the 
County Court would appear from the decision in Condon vy. Haynes, 91. 0. L. R. 
App. i., not to have jurisdiction under this section. That decision, however, was 
made under the 73rd section of 14 & 15 Vic., ¢. 57, and it may be doubtful whether 
it would now be followed. See M‘Kay v. M‘Wally, 4 L. R. Ir. 438; 131. L. T. R. 
130. As to the form of a civil bill process in ejectment, and who should be named 
as defendant, see Sec. 54, and notes thereto, post, p. 110. 

When there is more than one defendant to a civil bill ejectment, the County ©ourt 
Judge may order the costs to be recovered against one or more of the defendants 
by name, and not against the others: Sec. 90, post. 

As to the time for which a decree for possession remains in force, and in whaj, 
cases it can be renewed, see notes to Sec. 95, post. 

A civil bill decree in ejectment, when “ regularly pronounced,” says Patixs, C.B. 
“cannot cease to exist but by one of two ways—paymént and satisfaction of the 
amount, or by an agreement for good consideration not to execute it:” Gaffrey 
v. Bailey, 17 1. L. T. R., at p. 91. In that case it was held that a decree could 
be properly executed so long as any sum for rent and costs remained due, and even 
though all arrears except one half-year’s rent had been cancelled by an order 
made under the Arrears Act, 1882: Gaffrey v. Bailey, 17 I. L. T. RB. 89. If a 
decree for possession for non-payment of rent is improperly granted, and after- 
wards executed by the landlord, it seems that a cross ejectment will lie against 
him at the suit of the tenant: Coneys v. Coneys, 8 I. C. L. R. 379, quoted with 
approval in Clanricarde vy. Clarke, 26 L. R. Ir., at p. 265. But if the decree 
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is properly executed, it destroys all interest in the holding, and a sub-tenant Sects. 52-58 
cannot maintain a cross ejectment against the landlord on the ground that he has aaa 


become a direct tenant to him by virtue of Sec. 15 of the Land Act, 1881: Commins 
v. Barron, 19 I. L. T. R. 38. 


538. In any ejectment under this Act it shall not be necessary to Reversion 
and fictions 


allege or prove the making of any demand (a) or re-entry, or the unnecessary, 
existence of any clause or condition of re-entry in the lease or 
other contract, or of any legal reversion (2) expectant on the deter- 
mination of the same, and subsisting in the landlord, provided a 
tenancy between the parties shall appear to exist, (¢) whether by 


original contract, or by lawful assignment, devise, bequest, or act 
and operation of law. 


(a) A demand of possession is, notwithstanding this section, required by Sec. 86, Demand of 
where summary proceedings are taken before the magistrates to recover possession tpi, 
from permissive occupants. See notes to that Sec., post. 

In ejectments upon title, as a general rule, a demand of possession is only re- 
quired where a tenancy at will has been created between the parties. It has been 
held not to be necessary in the case of an ejectment on a forfeiture for breach 
of condition against assignment without consent (Lord Talbot de Malahide v. Odlum, 

I. R. 5 C. L. 302); or in the case of an ejectment by a judgment mortgagee (Reidy 
v. Pierce, 11 I. C. L. R. 361); or by a purchaser from the sheriff of a farm sold 
under a writ of fiert facias (Cloncurry v. Ryan, 8 L. R. Ir. 392). 

The form of civil bill ejectment for over-holding prescribed by Sec. 72, post, was 
made to aver, apparently by inadvertence, that a demand of possession had been 
made. It was held, notwithstanding, that it was unnecessary to prove that such 
demand had been made (Malton v. M‘Guire, I. R. 11 C. L. 4); and the averment 
has been omitted from the form at present in use. See County Court Rules, 1890, 

Form No. 6 (Dixon’s Carleton, C. C. Practice, p. 1216). 

(6) No reversion is now necessary to support a contract of tenancy. See Sec. 3, ewe hee un- 

ante, and notes thereto, p. 4. Under the repealed ejectment statutes it was held 
that a lessee who had demised for the same lives and years as those for which he 
himself held could not maintain an ejectment for non-payment of rent: Porter. v. 
French, 9 Ir. L. R. 514. This case is, of course, not now an authority. See Sey- 
mour v. Quirk, 14 L. R. Ir. 97, 455; 181. L. T. R. 29. Yet it has been held under 
this Act that where the owner of a lessee’s interest under a lease for lives renew- 
able for ever made a demise or grant to the owner of the lessor’s interest for ever, 
reserving a higher rent than that reserved in the lease, an ejectment for non- 
payment of rent could not afterwards Le brought by the assignees in bankruptcy 
of the owner of the lessor’s estate in respect of the tenancy created by the renew- 
able lease: James v-. Russell, 14 L. R. Ir. 447. 


(c) Notwithstanding the words “provided a tenancy between the parties shabl 
appear to exist,” it is not necessary that the person between whom and the land- 
lord the contract of tenancy exists should be named as a defendant in an action m 
‘the Superior Courts (Rules of Supreme Court, 1891, Order II., rule 8). And the 
same rule applied under the C. L. P. Act, 1853, Sec. 194: Campion v. Campton, 
I. B.8C. L. 313. As to the rule in the County Courts, see notes to Sec. 54, post. 

As to when a contract of tenancy between parties may be implied, see notes to 
Sec. 3, ante, p. 7, and O'Keeffe v. Walsh, 8 L. R. Ir. 184, 6 L. R. Ir. 348. 
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54. Every civil bill of ejectment for non-payment of rent under 
this Act may be according to the Form No. 2. wm the Schedule (A.) to 
this Act annexed, and* it shall be lawful for the chairman on proof of 
the service of such civil bill in the manner herein after directed, and 
that a sum equal to one full year’s rent, not exceeding the rate of 
one hundred pounds by the year after all just. and fair allowances, 
was due when such proceeding by civil bill was commenced, and still 
remains due to the landlord, to decree the said landlord to be put 
into possession of the said premises, and to ascertain the amount of 


the rent then due. (a) 


The form prescribed by this section commences with the words—“ Whereas the 
defendant ‘(or one of the defendants) holds” (part of the lands, &c.) “as tenant 
thereof to the plaintiff.” This form, which is the same as that at present in use 
(see County Court Rules, 1890, Form 3), when read along with the words “ pro- 
vided a tenancy between the parties shall appear to exist,” in Sec. 53, was held 
by Judge Waters in Bagwell v. Kennedy, 18 I. L. T. R. 35, to require that the 
process should name as defendant the person with whom the contract of tenancy 
is alleged to exist, even though he is not in possession of the lands. In M‘Carthy 
v. Connors (£8 I. L. T. R. 137), however, the Exchequer Division appear to have 
decided the contrary; holding that a tenant who was not in possession, and whom, 
therefore, it was not necessary to serve under Sec. 55, need not be named as 
defendant in the Civil Bill process. As to the rule in the Superior Courts, see 
notes to Sec. 53, ante. 

In Malton v. M‘Guire, I. R. 11 C. L. 4, it was held that although the form of 
civil bill process in ejectment for overholding, prescribed by Sec. 72, post, averred 
a demand of possession, it was not necessary that such should be made. The form 
now in use omits this averment (see County Court Rules, 1890, Form No. 6). 

(a) “Due” means here, apparently, recoverable at law; so that in ascertaining 
the amount of rent due under this section, the court should not include any arrears 
which are barred by the statute of limitations: Watt v. Malseed, 28 I. L. T. R. 
79 (Exch. D.); Lwybill v. McGranaghan, 27 I. L. T. R. 63 (C. C.). See also judg- 
ment of Lerroy, C.J., Pencival v. Dunne, 9 I. C. L. R., at p. 444. If, therefore, 
the lands are held under a parol letting or an agreement not under seal, only 
sx years’ arrears can be recovered (C. L. P. Act, 1853, sec. 20). If they are held 
under a lease by deed it would appear to be doubtful whether twenty years’ or only 
six years’ arrears are so recoverable. In Percival v. Dunne, 9 I. C. L. R. 422, the 
Court of Queen’s Bench was equally divided on this question. 

The amount of rent due is to be ascertained, apparently, for the purpose of 
restitution under Secs. 70 and 71, post. As, however, now, by Land Act, 1896, 
sec. 16, a tenant of any agricultural holding within the Land Acts, may redeem on 
payment of two years’ arrears, whatever amount may be due, the question of what 
rent is barred by the Statutes of Limitation in an ejectment for non-payment of 
rent, is not of much consequence, except in the case of holdings excluded from the 
Land Acts. 


55. In any ejectment for non-payment of rent brought by any 
landlord under this Act, it shall not be necessary to serve with the 
*The words in italics are repealed by Stat. Law Rev. Act, 1893 (No. 1). 
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summons and plaint in ejectment, or* with civil bill process, any 
person other than the person or persons in the actual possession (a) 
of the lands as tenant or under-tenant. 


An action in the Superior Courts is now always commenced by wrié of summons 
(See Rules of Supreme Court, 1891). Order IX., rule 12, as to service, is to the 
same effect as this section. Any person served with the writ may appear within 
10 days of service (Order XII., rule 16). But an appearance cannot be entered 
after that time without leave (Order XII., rule 17). As to appearance by sub- 
tenants in ejectments for agricultural holdings, see now Rules of March, 1897, 
Order XII., Rules 22a and 22b, post. (Made under Sec. 12 of Land Act, 1896.) A 
person not named as defendant, or served, may, by leave of the Court, appear and 
defend (Order XII., rule 18). 

Where a person who is not named as defendant has been served with the writ, 
in an ejectment for non-payment of rent, the judgment and habere are valid against 
him notwithstanding the omission to describe him by name in the writ: Russell v. 
Moore, 8 L. R. Ir. 318. As to who should be named as defendant, see notes to 
Sec. 53, ante. 

(a) “ Actual possession” appears to mean eeeupation; so that a middleman in 
receipt of rents only, but not in occupation of any part of the premises need not 
be served: Bagwell v. Kennedy, 18 I. L. T. R. 35; M‘Carthy v. Connors, 28 I. 
L. T. B. 137. 


56. Service of the swmmons and plaiut or* civil bill process in 
ejectment for non-payment of rent on any person in the actual 
possession as tenant or under-tenant of the premises sought to be 
recovered, or any part of them, shall be effected either by personal 
service of the swmmons and plaint or* civil bill process on such 
tenant or under-tenant at any place in Ireland, or by leaving a copy 
thereof with the wife, child, father, mother, brother, or sister of the 
party, or with any servant or clerk of the said party at his dwelling 
house or office or place of business (the person with whom such copy 
shall be left being of the age of sixteen years or upwards), or in such 
other manner as shall appear to the Court or Judge thereof* to be 


sufficient. 


See Rules of Supreme Court, 1891, Order IX., rule 14, which is to the same 
effect as this section. Under the Rules previously in force it was held that the 
mode of service of writs in ejectments for non-payment of rent was regulated 
by this section, which was not impliedly repealed or affected by the Rules made 
under the Judicature Act, and that, therefore, personal service was not necessary : 
Hudson v. Lindsay, 6 L. R. Ir. 420, 14 1. L. T. R. ol. 

The original writ should, at the time of service, be shown to every person upon 


whom it is necessary to serve it: per Hucses, B., Trench v. Mulligan, I. R. 5 


Or tu, SM. ar 
The person serving the writ should, within three days after service, indorse upon 


it the day of the month and week of service (Order IX., rule 16). But the Court. 
*The words in italics are repealed by Stat. Law Rev. Act, 1893 (No. 1). 
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Sects. 56-58. may give leave to amend the indorsement of service, if made within the proper 
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time: Cornwall v. Bradshaw, 22 U. R. Ir. 67; Kyne v. Murphy, 1. R. 2 C. L. 35. 

Civil bill processes in ejectments must be served 15 clear days before the first 
day of the Sessions: 14 & 15 Vic., c. 57, s. 68. They need not be served by pro- 
cess-servers: Zbid., Sec, 15. 


57. In case there shall be no person in the actual possession of 
the premises as tenant or under-tenant on whom service of such 
summons and plaint or* civil bill process in ejectment can be 
effected, it shall be lawful instead thereof to affix a copy of such 
summons or* civil bill process on some conspicuous part of the 
premises, and also on the usual place for affixing notices in the 
nearest market town to the said lands: Provided, however, that 1n 
such case, before any decree or judgment by default shall be given, 
the Court or a Judge* shall be satisfied that there was no person in 
actual possession on whom other service might have been effected : 
Provided also, that in case of an ejectment for non-payment of 
rent «reserved upon any lease of tithes, tithe rentcharge, or other 
ecclesiastical dues, (a) the Court in which the ejectment is brought 
may order service to be made by posting the ejectment upon the 
church door of the parish or union of parishes wherein such tithe, 
tithe rentcharge, or ecclesiastical dues are payable, and if there be 
no such church ‘in the parish or union of parishes, upon some public 
and conspicuous place in the said parish or union. 


Order IX., rule 15, of the Rules of the Supreme Court, 1891, is in similar terms 
to this section. Where the house was shut up, and there appeared to be no 
furniture in it, service under this section was held good: Crosthwaite v. Galbraith, 
12 I. C. L. R., App. xlix. The Court may, besides making an order deeming the 
service good, give leave to mark judgment: Shaw v. Warmington, I. R. 3 C. L. 99; 
Johnston v. Poyner, 71. L. T. & S. J. 390. 

(a) The last part of the section, referring to a lease of tithes, &c., seems to 
indicate that an ejectment for non-payment of rent may be maintained in respect 
of an incorporeal hereditament. See notes to Sec 1, ante, p. 3, and to Sec. 52, 
p. 101. 


58. In any ejectment for non-payment of rent brought in any of 
the Superior Courts of Law, when the tenant shall not take defence 
to the ejectment, the affidavit of the landlord, his agent, receiver, 
or clerk, stating the amount of rent due at the time of the bringing 
of the ejectment, over and above all just and fair allowances, shall 
be sufficient evidence of the amount due, and shall when the same 
amounts to or exceeds one year’s rent entitle the landlord to 
judgment for the possession of the premises, provided an affidavit 


*The words in italics are repealed by Stat. Law Rev. Act, 1893 (No. 1). 
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of the service of the summons and plaint in such ejectment shall Sects. 58-59, 
have been duly filed, according to the practice of such court. 


This section applies, under the new practice, when no appearance is entered 
(Order XIII., rule 9), or when the defendant makes default in delivering a state- 
ment of defence (Order XXVII., rule 8), or when he does not appear at the trial 
(Order XXXVI., rule 27). In the case of agricultural holdings, an affidavit is now 
also required verifying the special indorsement on the writ in the form prescribed 
by the Rules of March, 1897 (see Order XII, rule 9a, post, and App. A, part 1). 
But where a defendant by his statement of defence disputed the amount of rent 
due, though admitting that it was more than a year’s rent, it was held by the 
Court of Appeal, reversing the decision of the Queen’s Bench Division, that the 
plaintiff was not entitled to judgment: Curtin v. Adams, 8 L. R. I. 66 (Q. B. D.), 
unreported on appeal (Murray & Dixon’s Digest, col. 1292). 


59. Every defendant in a civil bill ejectment under this Act shall hace 
be entitled to every defence at the hearing of such civil bill which 
he might have had at law or in equity. 


‘An equitable defence was made available in the Superior Courts by the C. L. P. ce et 
Act, 1856, sec. 85 (see Bewley and Naish, pp. 350, 354). But the decisions upon superior Courts. 
that section as regards ejectments considerably restricted its application. Thus 
it was held that an agreement for a lease was a bad equitable defence to an 
ejectment for overholding, as the relief in equity in such a case would not have 
been unconditional: Turner v. M‘Auley, 6 I. O. L. R. 248; Deering v. Lawler, 7 
I. C. L. R. 333. Notwithstanding these decisions, however, the Court of Ex- 
chequer, in an ejectment upon the title, refused to set aside an equitable defence, 
stating that the plaintiff had agreed with the defendant that, in consideration of 
an increased rent, he would not terminate a tenancy during the defendant’s life- 
time: Clarke v. Reilly, I R. 2 C. L. 422. And in an ejectment upon notice to 
quit, where the defendant pleaded upon equitable grounds that he had entered 
under a parol agreement for a lease for a term certain and at a specified rent, and 
that he had performed all that he was bound to do, the Court refused to set 
aside the defence: M‘Carthy v. Barry, I. R. 9 OC. L. 59. 

A more liberal construction has been given to this section than to the 85th 
section of the C. L. P. Act, 1856. See Volan v. Dowd, 91. L. T. & S. J. 182; and it 
would appear that a defendant in a civil bill ejectment for overholding can rely 
upon a parol agreement for a new lease, of which there has been part performance, 
as an equitable defence; or upon a right to renewal of a renewable lease which 
has expired. See Dyott v. Massereene, I. R. 9 Eq. 149; Ha parte Peyton, 21 L. R. 
Ir. 371, and notes to Sec. 72, post. 

But an equitable defence should not be confounded with a bad legal defence. 
Thus, where defendants pleaded that they continued in possession after une death 
of a tenant for life in lieu of emblements, and that, while they were so in pos- 
session, the plaintiffs represented to them that they were willing to demise the 
premises to them, and that, on the faith of such representation, they made improve- 
ments on the lands, it was held that such a state of facts would either establish. 
a tenancy between the parties which would be a legal defence, or be no defence 
at all, and that it was bad as an equitable defence: Kenna v. Brien, I. BR. 6 C. L. 
307. See also Meath v. Cuthbert, 101. L. T. R. 145. 

In an ejectment for non-payment of rent in the County Court a defendant would Set off. 


I 


Sects: 59-60. 


Mistake in lease. 


Summons and 
process to state 
amount of rent 
claimed, 
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probably be allowed now, since the decision in Whitton v. Hanlon, 16 L. R. Ir. 137, 
19 I. L. T. R. 31, to rely upon a set-off, if sufficient to cover the whole amount 
of rent due, and connected in some way with the contract of tenancy. See as to 
set-off and counter-claim in an ejectment for non-payment of rent in the Superior 
Courts, notes to Sec. 52, ante, p. 107. 

A mutual mistake in a lease, which, if rectified, would provide for the dis- 
charge of the rent due, would also appear to be a good equitable defence. See 
Borrowes v. Delaney, 24 L. R. Ir. 503. In Carew v. Christopher, 10 L. R. Ir. 38, 
8 L. R. Ir. 252, a defence to an ejectment for non-payment of rent, alleging that, 
through mutual mistake of a lessor and a lessee, a bulk, instead of an acreable, 
rent had been reserved by the lease, that such acreable rent, at the stipulated 
rate per acre, would have been less by £45 than the rent expressly reserved, and 
that the defendant had paid all the rent reserved less the yearly sum of £45, was 
allowed to stand, though a counter-claim incorporating the same allegations was 


set aside. 


60. Every summons and plaint im ejectment im the Swperior 
Courts,* and civil bill process in ejectment in the court of the Chair- 
man, for non-payment of rent shall contain or have endorsed thereon 
a statement of the amount claimed to be due by the landlord for 
vent after all just and fair allowances up to the time of the bring- 
ing of such ejectment, and the times at which such rent accrued 
due, (a) and that if the amount thereof, together with a sum for 
costs, not exceeding in the case of such swmmons and plavnt 
one pound ten shillings, and in the case of a civil bill process* 
ten shillings, be paid (b) to the plaintiff or his attorney or known 
agent or receiver within ten days (c) from the service of such 
summons or* process, all further proceedings will be stayed ; and 
upon payment or tender within the time so mentioned of the sum 
so claimed, and costs, to the plaintiff or his attorney or known 
agent or receiver, all further proceedings in respect of the rent then 
claimed shall cease and be stayed accordingly. 


The requirements of this section were held to apply to the writ of summons under 
the new system of pleading, in the same manner as to the summons and plaint 
under the Common. Law Procedure Act: Lawe v. Murphy, 12 1. L. T. R. 68. 

(a) It does not appear to be necessary to set out with excessive particularity the 
details as to the rent due. Before the passing of the Act it was held that the 
statement of a bulk sum “being for two years’ rent up to Ist May, 1847,” was 
sufficient: Lord Ashtown v. White, 11 I. L. R. 400. And similarly, where the par- 
ticulars commenced with a broken sum, stated to be a “balance of am old arrear,” 
it was held to be sufficient: Bowen v. Cleary, 10 I. L. R. 449. The first section 


of 9 & 10 Vic., cap. 111, under which these cases were decided, required the details 


of the rent due to be given in the same way as the present section requires. As to 
what amount of rent is recoverable in an ejectment for non-payment of rent, see 
notes to Sec. 54, ante, p. 110. 


\ 


*The words in italics are repealed by Stat. Law Rey. Act, 1893 (No. 1). 
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The writ should also describe the property sought to be recovered, and the county Sects. 60-61. 

ae barony, or the city or town and parish in which it is situated, but any omis- Particniarsae te 
8.on or error as to these matters does not render the writ irregular; it is merely lands, &. 
a ground for an application to the Court for particulars (Order II., rule 7). The 
form of writ at present in use is prescribed by Order II., rule 5. It may be 
specially endorsed, by conforming to the requirements of Order III., rule 6, and 
must be specially endorsed in all cases of agricultural holdings within Land Act, 
1896, sec. 12; such special endorsement to be in one of the forms prescribed by 
Rules of March, 1897, Order III., rule 6a (see these Rules and Forms, post). 

(}) The amount to be paid, in the case of agricultural holdings, is now limited 
to two years’ rent. If more than that amount is due, the landlord can recover 
the balance by personal action (Land Act, 1896, sec. 16). 

Where a defendant, within the 10 days limited, sent a bank draft payable on Payment 
demand to the plaintiff’s attorney for the amount due, it was held to be a sufficient 
payment within the section; and a judgment subsequently marked was set aside: 

O Riordan v. Riordan, I. R. 10 C. L. 547. 

(c) The ten days allowed for payment by this section have been held to be Ten days, how 
exclusive of Sundays: O’Riordan v. Riordan, 1. R. 10 C. L. 547. But the ten days site ded 
allowed for appearance have been held by the Court of Appeal to be inclusive of 
Sundays: Keating v. Hanley (151. L. T. & S. J. 138), Dunn v. Kelly (15 1. L. T. & 

S. J. 232), overruling the decision in the Court below (15 I. L. T. R. 20). See Rules 
of Supreme Court, 1891, Order LXIV., rule 2. 


61. It shall be lawful for any defendant in a civil bill ejectment where amount 
for non-payment of rent disputing the amount of rent claimed to meee 
be due, at any time not later than three days before the day on atthe peace 
which he is required to appear, to deposit with the Clerk of the 
Peace of the county a sum of money for rent, (a) together with the 
sum mentioned in said civil bill process for costs, for which deposit, 
on payment of the fee of one shilling and sixpence, the Clerk of the 
Peace shall give the defendant a certificate of the lodgment and 
duplicate, which duplicate shall be delivered to or left at the 
abode of the plaintiff, his agent, receiver, or attorney in the cause, 
not later than the second day before the day on which the defen- 
dant is required to appear; and in case the said plaintiff, or his 
attorney in the cause, shall receive such deposit from the Clerk of 
the Peace (which the Clerk of the Peace is hereby required to pay 
over to the plaintiff or his attorney on demand), such payment shall 
be in full discharge of the rent and costs claimed by the said civil 
bill; but in case the said plaintiff, after delivery of such certificate, 
shall not accept of the said deposit on or before the day next 
previous to the day on which the defendant is required to appear, 
exclusive of any Sunday, and it shall appear at the hearing of such 
civil bill that no greater sum was due for rent at the time of the 


service of such process than the sum so deposited as aforesaid, and 
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Sects. 61-62. that such duplicate was delivered as aforesaid, it shall be lawful for 
the Chairman to dismiss the said civil bill, with costs of the pro- 
ceedings subsequent to the delivery of the said duplicate, and the 
plaintiff shall be entitled to the amount so deposited, reduced by 
the amount of such costs; and if it shall appear that any greater 
sum was due than the sum deposited, it shall be lawful for the said 
Chairman to ascertain the amount of rent actually due (0) at the 
time of the service of the summons in ejectment, and the sum so 
deposited shall be returned to the defendant, unless the plaintiff 
shall elect to take the same in lieu of the possession, (¢) in which 
case the plaintiff shall be entitled to receive the same in payment 
of his rent, and to have a decree for his costs or for the balance 
of his rent and costs. 

(a) In the case of holdings within the Land Acts, only two years’ rent need now 
be deposited, where more than that amount is due: Land Act, 1896, sec, 16, post. 
(b) “Due” here means “recoverable at law.” It does not include arrears barred 


by the Statute of Limitations: Watt v. Malseed, 28 I. L. T. R. 79 (Exch. D.). See 
notes to Sec. 54, ante, p. 110. 


(c) A special form of decree is provided in the County Court, where the plaintiff 
elects to take the sum lodged in lieu of possession. By it he obtains a decree for 
any balance of rent found to be due (see County Court Rules, 1890, Form No. 23, 


post). 
i caementie 62. It shall be lawful for any defendant in any action of eject- 
court ofrent, ment for non-payment of rent in any of the Superior Courts of Law, 
taking topay at any time before judgment or service of a notice of trial, to pay 


into court a sum of money for rent, (a) with an undertaking to pay 
the costs (6) then incurred when taxed and ascertained, and in 
case of non-payment to suffer final judgment to be marked, or an 
attachment to be issued against him; and theréupon the plaintiff, 
if he shall not actept of the said sum in full discharge of the action, 
with costs to be taxed by the proper officer, may proceed in the 
said action at his peril; and if upon the trial of the issue it shall 
appear that no greater sum was due for rent at the time of the 
service of the summons in ejectment than the sum paid into court, 
the verdict shall be entered for the defendant. (c) 

Order XXII., rule 2, of the Rules of the Supreme Court, 1891, is akmost iden- 
tical in terms with this section, except that it requires that the leave of the Court 
or a Judge shall be obtained, if the maqney is lodged after the defence is delivered. 

(a) If the holding is an agricultural one, within the Land Acts, only two years’ 


rent need be lodged, where more than that amount is due (Land Act, 1896, see. 
16, post). 


(b) Quere, whether the undertaking as to costs is necessary where the plaintiff 
is not entitled to costs under Land Act, 1881, sec. 51? See that section, past. 
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(c) The defendant, if he succeeds upon the issue, is only entitled to costs from 
the time of the lodgment of the money in court, for the 78th Section of the 
C. L. P. Act, 1853 (16 & 17 Vic., c. 113), does not apply to ejectments for non- 
payment of rent: Lane v. Lane, 41. C. L. R. 268; 7 Ir. Jur. O. 8. 50. If money 
is lodged in court under this section, and the plaintiff does not accept it, he cannot, 
it would appear, subsequently discontinue the action and draw out the money 
without leave: Spiller v. Coughlan, 20 L. R. Ir. 321. In that case the plaintiff 
was allowed to discontinue after the close of the pleadings upon terms of paying 
to the defendant all costs incurred after the date of the lodgment, he being held 
to be entitled to the costs of the action up to that date: Spiller v. Coughlan, 
20 L. R. Ir. 321. 

A tender of the rent due post diem, but before action brought, is no ground for 
setting aside or staying the proceedings in an ejectment for non-payment of rent, 
for 11 Anne, c. 2, sec. 5, which conferred this right of tender, has been repgaled 
by this Act (Sec. 104), and the only course now open to a defendant is to lodge 
the rent in court under this or the preceding section: Allen v. O’Callaghan, 
eee LOC. T.5235. 


63. It shall be lawful for the defendant in any civil bill eject- 
ment for non-payment of rent, or any other person having a specific 
interest (a) in the lease or other contract of tenancy, at any time 
before the decree for possession shall have been executed, to pay 
to the plaintiff, or his executor or administrator, or agent or attor- 
ney, in the said civil bill, all rent and arrear due at the time of the 
service of the ejectment, (6) together with the costs incurred, or a 
sum sufficient to cover such costs, or to tender the same, and in case 
such tender shall be refused, to deposit the money with the Clerk 
of the Peace of the County, for which lodgment a certificate and 
duplicate shall be granted in manner aforesaid, and thereupon it 
shall be lawful for the Chairman to order all further proceedings 
-to be stayed and to cease, upon payment of such costs incurred up 
to the date of such tender as he shall deem reasonable, and the 
money so lodged with the Clerk of the Peace shall be paid over to 
the plaintiff, or his executor or administrator or attorney, on 
demand: Provided that the decision of the Chairman shall be 
subject to appeal in like manner as if it were a decree or dismiss 
on a civil bill ejectment for non-payment of rent. 


‘ 


(a) As to what persons are considered to have a “specific interest in the lease or 
other contract of tenancy,” see notes to Sec. 71, post, where the same words are 
used in reference to the right to restitution. 

(b) Only two years’ rent need now be paid in the case of agricultural holdings, 
where more than that amount is due: Land Act, 1896, sec. 16, post. 


G4. It shall be lawful for the defendant in any ejectment for 
non-payment of rent in any of the Superior Courts, or any other 


Sects. 62-64. 


Costs of issue, 


Tender before 
civil bill decree 
executed. 


Tender before 
writ of habere 
executed, 
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Sects. 64-65. person having a specific interest (a) in the lease or other contract of 


Amount of 
rent to be 
endorsed on 
execution 
and payable 
to sheriff. 


Different forms 
of writs of 
possession, 


tenancy, at amy time before the writ of habere facias possessionem 
shall be executed, to pay to the plaintiff, his executors or adminis- 
trators, or his known agent or receiver, or to the attorney in the 
cause, all the rent and arrears due at the time of the service of the 
ejectment, together with the costs (0) or a sum sufficient to cover 
such costs, or to tender the same, and in case such tender shall be 
refused, (c) to lodge the money in court, and thereupon it shall be 
lawful for the Court, or a Judge thereof, to order all further pro- 
ceedings to be stayed and to cease, upon payment of such costs 
incurred up to the date of such tender as the Court or a Judge shall 
deem to be reasonable; and the money so lodged in court shall be 
paid to the plaintiff, or his executor or administrator or attorney, 
on demand; and the defendant shall, notwithstanding any such 
payment, be at liberty to have the costs taxed and paid back, if 
disallowed, with the costs of the taxation, in. case more than one- 
sixth shall be disallowed. 

(a) The persons “having a specific interest. in the lease, &c.,” are those entitled 
to redeem under Sec. 71, post, where the same words are used. - 

(0) A, tender of rent without costs would appear to be bad. See Allen v. O’Callaghan 
I. R. 10 C. L. 23. But two years’ rent at most need be tendered in case of 
agricultural holdings. See Land Act, 1898, sec. 16, post. 

(c) Qucere whether the right to tender under this section could exist where the 
notice under Sec. 7 of the Land Act, 1887, had been served more than six months 


before the date of the tender, although a writ of possession had not been executed. 
See sub-section 3 of that section, post, and notes to Sec. 65 of the present Act. 


65. Upon every writ of habere facias possessionem (a) ‘and 
warrant (c) under a decree for possession ()) in any ejectment for 
non-payment of rent, there shall be a statement of the amount of 
rent then due; (d) and if at any time before execution executed the 
defendant shall pay to the sheriff the sum so marked for rent and 
costs, (¢) such sheriff shall stay such execution, and shall endorse on 
such writ, as a return thereto, the receipt of such rent and costs. 

(a) The Rules of the Supreme Court, 1891, now provide three different forms of 
writs of possession in ejectments for non-payment of rent. The first (App. H, 
No. 5) for non-agricultural holdings, and others to which the Land Act, 1887, 
does not apply; the second (App. H, No. 7) to be used upon expiration of period 
of redemption after service of the notice prescribed by Sec. 7 of the Land Act, 
1887; and the third (App. H, No. 8) to be used after the stay upon the execution 
of the judgment, which, in certain cases, may be imposed under Sec. 30 of the Land 
Act, 1887, has been removed (see these forms, post). Although Order XLVIL., rule 
13, provides, in similar terms to this section, that wpon every such writ of possession 
there shall be a statement of the rent due, and that the defendant may stay the 
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proceedings by paying same and the costs at’ any time before execution, the form 
(No. 7) used under Sec. 7 of the Land Act, 1887, contains no such statement. It 
would appear, therefore, that as the right of redemption under Secs. 70 and 71; 
post, in such cases is at'an end (Land Act, 1887, Sec. 7 (3)), this and the preceding 
sect_ons do not apply to the case, and that there is no right to tender the rent and 
costs to the plaintiff or to the sheriff at any time after the period for redemption 
has’ expired. 

’ There may be separate writs of execution for the recovery of possession and for 
costs (Rules of Supreme Court, 1891, Order XLVII., rule 12, post; C. L. P. Act, 
1853, See. 209). The plaintiff does not waive his costs by issuing a writ of posses- 
sion for the land: Harold v. Daly, 24 L. RB. Ir. 412, 23 I. L. T. R. 58 (overruling 
Beasley v. Chapman, 6 L. R. Ir. 393). 

_ As to the time for which.a writ of possession remains in force, and when and how 
it may be renewed, see notes to Sec. 95, post. 

The sheriff upon executing a writ of possession is entitled to be paid (after execu- 
tion) the sum of £2 6s. 2d., under 6 Anne, c. 7, sec. 4, and in addition 10s. under 
the -G. O., Feb., 1885 (sch. item 6), less 2s. 6d., which, under sch. item 1, must be 
paid before execution. But this fee of 10s. cannot be demanded before execution 
of the writ: Gibbon v. Buckley, 24 L. R. I. 423. 

It has been held. by the Court of Appeal in Harl of Listowel v. Kelly, 17 I. L. 
T. & S. J. 285, overruling the decision of the Common Pleas Division, 17 I. L. 
T. R. 26, that the execution of a writ of habere in an ejectment for non-payment of 
rent is not a waiver of a notice to quit previously served, though the Court of 
Exchequer decided in Hall v. Flanagan, I. R. 11 C. L. 470, that a notice to quit 
served pending the proceedings in an ejectment for non-payment of rent was in- 
effectual to determine the tenancy, after the tenant had redeemed. 

As to the effect of the execution of a writ of habere upon the property in crops 
then growing upon the holding, see Russell v. Moore, 8 L. R. Ir. 319, 15 I. Hy: 
T. & S. J. 139, Chester v. Farrell, 17 1. L. T. R. 73, and notes to Land Act, 1870, 
Sec. 8. 

As to the effect of setting aside a writ of habsre upon the existence of the iease 
which has been evicted, see Le Clere v. Greene, I. R. 8 Hq. 203, 7 Hq. 371. 

If a plaintiff takes possession under a writ of habere of more lands than he is 
entitled to, it would appear that a writ of restitution may be issued to restore the 
defendant to possession of the portion wrongfully taken, Rochfort v. Bermingham, 
J. R. 7 GC. L. 508, but in that case the application was refused on the ground of 
delay, as it was not made until a year and a half after the execution of the 
habere. 

(6) In the County Court the decree for possession is both a judgment for’ posses- 
sion and a writ of execution (see County Court Rules, 1890 and 1897, @rders 
XXIII. and XXIV., post). Only one form of decree is provided in ejectment for 
non-payment of rent. According as the holding is or is not agricultural in charac- 
ter, and is'sublet or in the occupation of the immediate tenant. (See Forms 19, 19a, 
19b, and 19c, post.) But the rules provide for a special memorandum to be endorsed 
thereon, if the case comes within Sec. 7 of the Land Act, 1887 (Order XXTV., rule 12), 
or within Sec. 30 of the same Act (Order XXTIV., rule 13). In cases coming within 
the Land Act, 1887, the Clerk of the Peace ought not, it appears, to part with the 
possession of the decree “until the time shall have arrived at which the plaintiff 
is entitled to possession:” per Paties, O.B., The Queen v. M‘Grath, 24 L. R. 


‘Tr. at pp. 403, 404. wk. 
(c) The “warrant under a decree for possession,” referred to in this section, is 
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not the warrant by the sheriff provided by 27 & 28 Vic., c. 99, but the old warrant 
to the sheriff which, under 6 & 7 Will. IV., c. 75, was a distinct document, but 
whith is now embodied in the decree: Gaffrey v. Bailey, 17 I. L. T. R. 89. 

(d) “The amount of rent then due,” which is to be endorsed upon the writ or 
decree for possession, is the amount due at the time when the rent was ascertained 
in court and not afterwards (per Suttivan, M.R., Gaffrey v. Bailey, 17 1. L. T. R., 
at p. 91); and a subsequent payment or discharge of portion of the rent due does 
not invalidate the warrant or render the sheriff liable to an action for executing it: 
Gaffrey v. Batley, 171. L. T. BR. 89. 

(e) In the case of agricultural holdings within the Land Acts, only two years’ 


rent need now be paid to the sheriff, where more than that amount is due: Land 
Act, 1896, sec. 16, post. 


66. Every landlord recovering possession by such judgment or 
decree in any ejectment for non-payment of rent shall have the 
same remedy for all arrears of rent to the time of the execution of 
such judgment or decree (a) as such landlord might have had if 
possession had not been obtained under such judgment or decree (6). 


(a) The preservation of the landlord’s rentedy for his rent, by this section, “to 
the time of the execution of such judgment or decree,” seems to imply that the 
tenancy is not determined until that event. This has been decided to be so by 
Gipson, J., in the case of a holding which was not within the Land Acts: Kennedy 
v. Gannon, 1 N. I. J. R. 147; following a decision of the Court of Common Pleas 
under the repealed ejectment Statutes: Bailey v. Mason, 2 I. C. L. R. 582. 
A similar decision has been made by the Court of Appeal in the case 
of ejectment on title for the recovery of holdings within the 20th 
Section of the Land Act, 1881: Montgomery v. O’Hara (24 I. L. T. RB. 2), 
affirming the decision of the Queen’s Bench Division (22 L. R. Ir. 608). 
See also Conroy v. Drogheda [1894], 2 I. R. 590; 281. L. T. R. 59. But in Russell 
v. Moore (8 L. R. Ir. 318), which was decided before the passing of the Land Act, 
1881, but which would still apply to holdings not within that Act, it was held that 
the plaintiff’s title, upon execution of a writ of habere in an ejectment for non- 
payment of rent, related back to the commencement of the action. This would 
seem to imply that the tenancy was determined at latest at that date, and in 
Hall v. Flanagan (I. R. 11 C. L. 470), Frrzceraxp, B., treated the tenancy as having 
been determined when the last gale of rent accrued due, in respect of which the 
ejectment was brought. See further upon this subject, judgment of Grgson, J., 
in Wilson v. Burne, 24 L. R. Ir. at p. 37, and notes to Land Act, 1881, Sec. 20, post. 

(0) As the remedy of the landlord for his rent by personal action is, by the 
express terms of this section, not prejudiced by recovery of possession under an 
ejectment, so his right to recover possession in ejectment for non-payment of rent 
is not prejudiced by his having previously obtained a personal judgment for the 
rent for the non-payment of which possession is sought to be recovered: Wakefield 
v. Smythe, 16.1. C. L. R. 173; 9 ir. Jur. N.S. 391. 

The remedies of the landlord by personal action for the rent, and by ejectment 
for the same cause, though distinct, may be combined in one action (Rules of 
Supreme Court, 1891, Order XVIII., rule 2), and, if judgment is recovered upon both 
causes of action, separate writs of execution may be issued for possession and for 
the rent (Order XLVII., rule 12). Where, however, possession on the ground of 
non-payment of rent only was claimed in the writ, and a statement of claim was 
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delivered claiming rent and mesne rates, and claiming a larger sum for rent than Sects. 66-70. 
that endorsed upon the writ, it was held to be irregular: €rosthwaite v. Smith, 16 = 

I. L. T. R. 103. But guere whether this would be so under the Rules of 1891, 

for a plaintiff may now in his statement of claim “alter, modify, or extend his 

claim, without any amendment of the endorsement of the writ” (Order XX., rule 3). 


67. (As to writ of error. Repealed by Stat. Law Rev. Act, 1893). 


68. Every decree or dismiss, or dismiss: without prejudice, made Appeal from 
: : ; ; Civil Bill 
or pronounced by any Chairman in any action or proceeding under decree. 


this Act, shall be subject to appeal, and under the same restrictions 
and regulations as other cases of civil bills, unless so far as the 
said regulations shall be inconsistent with the provisions of this 


Act. 


69. In any civil bill ejectment for non-payment of rent, in case Appeal not to 
stay execution 


there shall be a decree for possession pronounced by the Chairman teen ee 
therein, execution of such decree shall not be stayed by reason of 

any appeal, unless the defendant shall deposit with the Clerk of the 

Peace of the County the amount of the rent proved to be due on 

the hearing of such civil bill, and the costs thereof; and such 
deposit shall be in lieu of a recognizance in ordinary cases of appeal, 

and shall be disposed of as the Court shall direct. 


Appeals from the County Court te the Judge of Assize are now chiefly regulated 
by Sec. 4 of 45 & 46 Vic., 0. 29, commonly called Findlater’s Act. See Dixon’s 
Carleton’s C. C. Practice, p. 1041, et seq. 

The County Court Judge has power under the Rules to stay execution in all ee 
cases of decrees in ejectments (County Court Rules, 1890, Order XVII., rule 5). 
See Sullivan v. Staples, 14 L. R. Ir. 131. And a stay has been granted where the 
tenant sought to claim compensation for disturbance under Sec. 9 of the Land 
Act, 1870: Revington v. Kelly, 14 1. L. T. R. 34. But Harrison, J., refused on 
appeal to put a stay upon an ejectment decree where the tenant had had a fair 
rent fixed, upon the ground that the non-payment of rent was a breach of a 
statutory condition: Lanesborough v. M‘Clean, 171. L. T. R. 75, MacD. 382. There 
is also power to put a stay of execution upon a civil bill ejectment decree in certain 
cases under Land Act, 1887, Sec. 30. See that section and notes thereto, post. 


4 = f Restitution to 
70. In case the defendant in any ejectment for non-payment o epee ie 


rent, and the persons interested in the lease or other contract of Te 
tenancy, (a) shall suffer a decree of possession or writ of habere facias 
possessionem to be executed, putting the landlord into possession of 
the premises, without paying the rent and arrears thereof, (d) with 
full costs, (e) or lodging the same in the Superior Court in which the 
ejectment was brought or in case of a civil bill ejectment lodging 


the same with the Clerk of the Peace of the County within six 
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months after the execution of the said decree of habere or writ of 
possession, and also making an application to be restored to the said 
possession to the Court out of which such decree or writ shall have 
issued, or to a Judge thereof, within the said period of six months, 
or at the earliest opportunity after on which application can be 
reasonably made (c) (and of which application the landlord shall 
receive due notice), in every such case, or in case the said Court or 
a Judge shall upon such application, decline to make an order for 
restitution thereon, (f) the said defendant, and all other persons 
interested in the lease or other contract of tenancy, shall be de- 
barred from all relief or remedy in law or in equity, other than by 
bringing an appeal from the said decree of the Assistant Barrister, 
or a writ of error to reverse such judgment of the Superior Court 
in case such decree or judgment shall be erroneous, and the said 
landlord shall from thenceforth hold the demised premises dis- 
charged from such lease or tenancy (g); provided that nothing 
herein contained shall affect the right of redemption now by law 
reserved to any existing mortgagee claiming under a duly registered 
mortgage (0). 

As this and the following section must be read together, the notes to both have 
been collected together at the end of the latter. See next page. 


71. It shall be lawful for the said Chairman, in case of any decree 
for possession for non-payment of rent, and for the said Superior 
Court of Law in which any such judgment in ejectment for non- 
payment of rent in favour of any landlord shall have been given 
and executed as aforesaid, or a Judge thereof, on the application of 
the defendant or any other person having a specific interest in the 
lease or other contract of tenancy, (a) and made within the period 
aforesaid, and after such payment or lodgment of the rent, (d) 
arrears, and costs (e) as aforesaid, to hear and determine in a sum- 
mary manner the claim of such defendant to be restored to the 
possession of the premises so recovered, and to give such relief 
therein as a Court of Equity might have done, (f) and to award a 
writ of restitution, or to refuse such application; provided that the 
order or decision of a single Judge in chamber may be reversed or 
varied by the Court, and that it shall be lawful for any person 
aggrieved by any such order or decision of any Chairman to appeal 
therefrom to the next going Judge of Assize for the County, on pay- 
ment of the costs already incurred, and entering into security by 
recognizance in the sum of three pounds to abide by the order of the 


Sec. 104, past. 
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said Judge on such appeal, and such Judge of Assize shall, upon 
such appeal, have authority to make such order touching the appli- 
cation as shall seem to be just. 


These two sections, as modified by Sec. 13, Sub-see. 3 of the Land Act, 1881, 
and Sec. 7, Sub-sec. 3, and Sec. 30, Sub-sec. 2 of the Land Act, 1887, and Sec. 16 
of the Land Act, 1896, now regulate the rights of tenants ejected for non-payment 
of rent to redeem their holdings. Formerly the remedy was by Bill in Equity, but 
that procedure has become obsolete since the passing of this Act. 

(a) The persons entitled to redeem are described in Sec. 71 as those “having a 
spec:fic interest in the lease or other contract of tenancy.” The same words are 
used in Secs. 63 and 64 in reference to the right to tender the rent and costs 
before execution of habere, so that the same persons have the right to take advan- 
tage of all these provisions. These are, in addition to the tenant himself, an 
assignee of his interest (Vanston v. Greer, 16 W. R. 88), even one who becomes 
such after the execution of the writ of possession or decree (rinckley v. Donohoc, 
11 I. J. N. 8. 96), or one who has had assigned to him a part only of the demised 
premises: Murphy v. Davey, 14 L. R. Ir. 28, a sub-tenant (Berney v. Moore, 2 
Ridg. Parl. Cas. 310), who must, however, if he redeems, pay the full rent and 
costs, not. merely his own rent (Malone v. Geraghty, 1 H. L. C. 81, 5 Ir. Eq. R. 
549, 3 Dr. & W. 239). But a sub-tenant’s tenancy in an agricultural holding is 
not now affected by an ejectment for non-payment of rent of his immediate land- 
lord, unless the non-payment of rent was due to the sub-tenant’s default (Land 
Act, 1896, sec. 12, post). It seems doubtful, therefore, whether a sub-tenant of 
such a holding would now be entitled to redeem as formerly. The plaintiff in an 
administration suit of the estate of a deceased tenant is entitled to redeem by 
leave of the court, in the name of the personal representative: Byrne v. White 
[1895], 1 I. R. 185. Also, “a person having an equitable estate, or even an 
equitable lien, upon the premises comprised in the lease:” per Pattus, C.B., 
Herbert v. Rae, I. R.9 C.L., at p. 544; but not one of the next-of-kin of a deceased 
tenant, notwithstanding that he was a defendant in the ejectment proceedings, 
Herbert v. Rae, I. R. 9 C. L. 539, nor a person claiming as heir-at-law of the 
owner of a freehold lease, if there is a will in existence, which has not been set 
aside, but which he alleges to be invalid: Stavely v. Hedderman, UCR a ea 

Mortgagees are also entitled to redeem, Wesbitt v. Tredennick, 1 B. & B. 29; so 
also a judgment mortgagee, even if he did not register his judgment as a mort- 
gage until after the execution of the habere: Caulfield v. Walshe, A: GB 22 Ga. al. 
492; similarly an equitable mortgagee by deposit of deeds, and any other person 
having an equitable interest in an evicted lease: Malone v. Geraghty, 1 H. L. 
C. 81; 5 Ir. Eq. R. 549; 3 Dr. & W. 239. But a mere judgment creditor who has 


seized under a writ of fi. fa. is not entitled to redeem, except with the landlord’s 


consent: Warnock v. Leslie, 10 L. R. I. 68. 

(8) Mortgagees, under 8 Geo. I., cap. 2, sec. 4 (Ir.), could redeem at any time 
within nine months of the taking of possession: Wesbitt v. Tredennick, 1 B. & B. 29, 
sec. 70, preserved this right in the case of mortgages executed before the Ist of 
January, 1861, and duly registered; although the 8 Geo. L., ¢. 2, is repealed by 
It would appear to be doubtful, having regard to the words of 
d Act, 1887, “at the end of the period of six months 


Sec. 7, Sub-sec. 3, of the Lan Aaa 
tion in 


from the service of the notice determining the tenancy all right. of redemp 
the holding shall be at an end,” whether this right is still preserved in cases 
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coming within that section. As to the effect of redemption by a mortgagee, see 
post, p- 127. 

(c) “ When a substantial compliance with the Act is shown, the tenant and the 
other persons interested in the contract of tenancy are entitled to the relief con- 
templated by the statute:” per Harrison, J., Holmes v. Flaherty, 18 L. RB. Ir. 
at p. 313. It is not necessary that the application for a writ of restitution should 
be actually made within six months; it is sufficient that the rent and costs should 
be paid or lodged within that period, and that the application should be made 
“at the earliest opportunity after, on which application can be reasonably made :” 
Wybrants v. Crawford, I. R. 1 OC. L. 87; Fitemaurice v. Haughney, 261. L. T. & 
8. J. 511; Huntingdon v. Cowan, 33 I. L. T. BR. 124. Where the proper sum was 
tendered, but not accepted, within the six months, on an application made to the 
Court a short time after, it was held by the Common Pleas Division (Morris, C.J., 
dubitante) that a writ of restitution should issue (although the money had not 
previously been lodged), on payment into Court of the amount tendered: Holmes 
v. Flaherty, 18 L. R. Ir. 310. It is doubtful, however, how far this decision can 
now be relied upon. In Hogg v. Smith (32 L. R. I. 191), WatkerR, C., and Barry, 
L.J., both expressed strong doubts as to the correctness of the decision, and con- 
eurred in the remarks of Morris, C.J. It did not, however, become necessary to 
actually decide the question, as the Court held that the tender relied upon in 
the case then before them was informal and bad, and that the application for a 
writ of restitution should in any event be refused. 

In computing the time within which the rent and costs should be lodged in 
Court the day on which the habvere is executed is not included: O’Farrell v. Cloran, 
I. R. 5 C. L. 442. The sheriff’s return is not conclusive evidence against a tenant 
of the date of the execution of the habere: Fitegerald v. Hussey, 3 1. Eq. R. 319. 
But where a tenant had re-taken possession of a farm from which he was evicted 
under a decree in ejectment for non-payment of rent, and the decree was sub- 
sequently renewed and re-executed, the tenant was held to be estopped from 
disputing the legality of the original decree, and his time to redeem was held 
to run from that date and not from the date of the execution of the renewal: 
Marsh v. Moreland, 15 I. L. T. R. 112, MacD. 464. 

The Court has power to enlarge the time for redemption, when the sale of a 
tenancy is delayed, under Sec. 13, Sub-sec. 2, of Land Act, 1881. See notes to 
that section, post. 

The time for redemption in cases coming within Sec. 7 of the Land Act, 1887, is 
six months from the service of the notice prescribed by that section; and in 
cases where a stay is put upon the execution of a judgment or decree for posses- 
sion under Sec. 30 of that Act, if default is made and a writ or decreé executed 
more than six months after the recovery of the judgment, all right of redemption 
is at an end: Land Act, 1887, Sec. 30, Sub-sec. 3. 

In ejectments for non-payment of a fee-farm rent reserved by a grant made 
under the Renewable Leasehold Conversion Act (12 & 13 Vic., c. 105), the period 
for redemption by persons haying an estate or interest in the lands forfeited is 
still nine months from the execution of the writ of possession, for Sec. 24’ of that 
Act (see App., post), which allows that period, is not repealed or affected by the 
present Act: Dennis v. Fosberry, 22 L. R. Ir. 149. Mortgagees under mortgages 
existing on the 1st Jan., 1861, and duly registered, have also the right conferred 
by 8 Geo. I., ¢. 2, sec. 4, to redeem within nine months preserved to them by the 
concluding words of Sec. 70. But quere whether they have the same right under 
the 7th Section of the Land Act, 1887 (see that section, post). 
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(d) Now, it is not necessary in the case of agricultural holdings to lodge full 
rent, if more than two years’ arrears are due. A tenant is entitled to restitution 
on payment or lodgment of two years’ rent: Land Act, 1896, Sec. 16 (see that 
sec, and notes thereto, post). 

If additional rent has accrued since the execution of the judgment it is not 
necessary that this should be lodged. In Yrant v. Irwin, 8 Ir. Jur. N. §. 309, 
the defendant lodged the amount marked upon the habere with costs, and the 
Court granted a writ of restitution upon his undertaking to pay such further 
sum as the Master should award for the subsequent gale of rent, allowance being 
made for the landlord’s profits in the meantime. But the Court will not make 
an order for restitution unless the tenant pays or undertakes to pay any rent which 
has fallen due before the making of the order, even though it did not accrue 
until after the service of notice of motion. Time, however, may be allowed for such 
payment : M‘Dougall v. Nolan, 151. L. T. R. 48. 

A defendant cannot take advantage of a payment by a third party not in 
privity with him to ground a claim for a writ of restitution : Busby v. M‘Blaine, 
62 1. L. T. R. 92. 

(e) As to costs, it has been held that in case of a judgment of ejectment far 
non-payment of rent in the Superior Courts of a holding let at a rent under £100 
per annum, where the plaintiff is not declared entitled to costs under Sec. 51 of 
the Land Act, 1881, the defendant is not bound, in order to redeem, to lodge 
the costs in addition to the rent, but is entitled to a writ of restitution without 
paying them: Scully v. Mandeville, 10 L. R. Ir. 327. Nor is {% necessary to lodge 
the sheriff's fee for executing a civil bill decree: Zaylor v. Willis (unreported, 
but referred to in Dixon’s Carleton’s O. O. Practice, at p. 853). The costs of ser- 
vice of caretaker notice and posting summary under Sec. 7 of the Land Act, 
1887, are not provided for by any Rules. A landlord is not entitled to claim them 
upon restitution: M‘Creary v. Harvey, 28 1. L. T. R. 150. 

(f) The Court will not refuse to grant a writ of restitution merely on the ground 
that the party applying for it holds under an assignment that might be set aside 
in equity: Vanston v. Greer, 16 W. R. 86. Nor will it allow extrinsie considera- 
tions, such as the committal of waste, or breaches of covenants in the lease, to 
be brought forward by the lessor to affect the tenant’s equity of redemption: 
Swanton v. Biggs, 2 Moll. 14; Mulloy v. Goff, 1 Ir. Ch. R. 27; Hall and Singleton 
v. Doherty, 111. L. T. RB. 34. 

For a form of order upon an application for a writ of restitution, see 0’Farreil v. 
Cloran, I. R. 5 C. Li. 442. 

A reference is made to the Master, if required, to take an account of what the 
landlord has made, or without wilful default might have made out of the lands 
during the period he was in possession, but the landlord is entitled to set off 
against his profits all expenses actually incurred, including extra expenditure 
incurred by reason of his having been boycotted: Chester v. Farrell, 17 I. L. 
beet, 15- 

The tenant has only, however, an equitable claim for an account as against ue 
landlord in possession ander a judgment or decree. “In the absence of oe 
dealing or express stipulation, the redeeming tenant cannot enforce an eve if 
he pretermits requiring it on the occasion of redemption . . . A cones wishing 
to redeem, if he intends to claim credit against rent for ptofits received by the 
landlord, must agree with the latter as to the amount, ene settle the account 
accordingly. If they cannot agree, the account and redemption mget He carried 
out in Gourt. If, without saying anything as to an account or credit, he gets 
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the landlord to accept rent and costs, and thereby redeems the eviction, by so doing 
he ought to be deemed to have waived any account” (per Gisson, J., Wilson v. 
Burne, 24 L. R. Ir. at pp. 37, 38), so that a tenant cannot set off the supposed 
value of the landlord’s profits during the period he was in possession against rent 
which accrued due after the restitution of the tenant to possession: Walson v. 
Burne, 24 L. R. Ir. 14, 23 L. L. T. R. 73. 

As to the costs of the application and order for restitution, these must ordinarily 
be borne by the tenant (see per Grsson, J., Wilson v. Burne, 24 L. R. Tr., at 
p. 38), for the Court is to “give such relief therein as a Court of Equity might 
have done,” and that was the general rule in equity (Wewenham v. Mahon, 5 Ir. 
Bq. R. 304), and where an account is necessary the landlord is generally entitled 
to the costs of taking same: Brinckley v. Donohoe, 11 I. J. N. S. 96. The 7th 
Section of the Land Act, 1887, however, provides that the application for restitu- 
tion in cases within it, shall be “subject to power to the Court to award the 
costs thereof against the plaintiff (é.e., the landlord) if the application became 
necessary by reason only of the unreasonable conduct of the plaintiff.” Hven prior 
to this Act the Court had jurisdiction to make the landlord pay the costs in a 
redemption suit, if it was his unreasonable conduct that rendered it necessary : 
Malone v. Geraghty, 1 H. L. C. 81, 5 Ir. Eq. R. 549, 3 Dr. & W. 239; Vanston 
v. Greer, 16 W. R. 86. 

In Fitzgerald v. Hussey, 3 Ir. Eq. R. 319, a decree for redemption in an equity 
suit was made without costs being allowed to the landlord, he having within the 
six months refused a tender of the rent and costs of the ejectment; and in 
Newenham v. Mahon, 3 Ir. Eq. R. 304, the landlord was actually ordered to pay 
to the tenant the costs of the suit subsequent to the order to lodge the money 
in Court, upon the ground of his unreasonable conduct towards the tenant. In 


- giving judgment in that case, Foster, B., says, “It is, certainly, very unusual to 
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make such a decree in a redemption suit, the general rule being that the tenant 
must pay the costs of the suit to the landlord, and that a mere mistake of the 
landlord as to his rights shall not dis-entitle him to costs. But I cannot admit 
that that rule applies to a case where the landlord, without any just cause or 
pretence, but merely for the purpose of working a forfeiture of his tenant’s interest, 
refuses to accept of the rent and costs, and puts his tenant to the expense of 
an equity suit.” (3 Ir. Eq. R., at pp. 315-6.) 

So, also, under this Act, where there was no account to be taken, the landlord 
opposing the application was not allowed his costs: Caulfield v. Walshe, I. R. 2 
C. L. 492. See, also, Vanston v. Greer, 16 W. R. 86. 

As to the procedure in the County Courts upon an application for a writ of 
restitution, see Rules of 1890, Order XXIII., post. If the tenant seeks to charge 
the landlord with the profits of the lands while he was in possession, he must in 
the notice of application inform him that he will be called on to account for 
such (Order XXIII., rule 8). If the landlord intends to claim rent which has 
become due since the decree, he must give two days’ notice to the party apply- 
ing for restitution (Order XXIII., rule 6). 

Forms of a notice of application for restitusion and of a writ of restitution are 
provided by the Rules of 1890. See County Court Forms Nos. 50 and 51, post. 

As to the nature of an evicted tenant’s interest in the holding, pending redemp- 
tion, it has been laid down, that it “is not, strictly speaking, an equity of redemp- 
tion, it is no estate or interest, it is something even less tangible than an equity 
of redemption under a deed” (per FirzGrsnon, L.J., O'Riordan v. Kelly, 16 L. R. 
Ir. ab p. 488), and such an interest consequently is incapable of being seized or 


23. § 24 Vict., Cap. 154. 127 


assigned by a sheriff under a writ of fiert facias: O'Riordan vy. Kelly, 16 L. R. 
I. 263, 484. 

The effect of a writ of restitution obtained on the application of the tenant or 
of any other person having a specific interest in the tenancy or fee-farm grant, 
evicted for non-payment of rent, is to vacate the judgment in ejectment and to 
set up the lease or grant and all interests derived thercout. When, therefore, the 
immediate lessee or grantee redeems, all sub-tenancies are restored, and this may 
take place, even against the will of the sub-tenants: Lombard v. Kennedy, 21 L. 
R. Tr. 201; Sheridan v. Dawson, 1 Jones, Ex. R., 256. 

“Acceptance of the rent and costs in redemption has the same efficacy in 
reviving and restoring an evicted tenancy as a decree in a redemption suit :” 
per Gipson, J., Wilson v. Burne, 24 L. R. I. at p. 36. This form of redemption 
out of Court, or in pais as it is called in that case, has exactly the same operation 
as a decree in a redemption suit, by it the interest of the lessee is revested and 
continued as of his former estate “on the terms not only of payment of the rent 
and costs in the ejectment, but also that he is liable for and bound to pay all 
rent accruing after the rent in the ejectment, and is also given an account against 
the lessor or landlord for the rents and profits :” per JOHNSON, J., Wilson v. Burne, 
24 L. R. Ir., at p. 28. This may be so, even where part only of the rent due is 
paid and accepted: Thompson v. Templetown, 27 1. L. T. R. 55. See also Sheridan 
v. Dawson, 1 Jones Ex. R. 256, Kenmare v. Supple, V. & 8. 1, and Hogg v. Smith, 
32 Tl. R. I. 191. 

If a mortgagee who, under the concluding clause of Sec. 70, has a special 
privilege of redeeming within nine months, does so after the six months allowed 
for redemption to other parties has expired, the effect of the redempfion is the 
same as in other cases, i.c., the lease is set up not only for the benefit of the 
mortgagee, but also for that of the lessee and of all persons deriving under him. 
This was held by the House of Lords in O’Reilly v. Fetherstonc, 4 Bli, Pazl. Cas. 
N. 8. 161, overruling the decision of Lord Manners to the contrary effect: 
Nesbitt-v. Tredennick, 1 Ba. & B. 29. 

Persons haying a derivative interest who have redeemed a tenancy are salvage 
ereditors upon it. The advances made by them are the first charge upon the 
tenant’s interest, in priority to incumbrances of an earlier date: Zocke v. Evans, 
11 1. E. R. 52; and they are entitled to a decree for the sale of the estate in 
order to raise the amount they have paid, with interest: O’Gcran v. M‘Swiney, 
I. R. 8 Eq. 500, 624; Warnock v. Leslie, 10 L. R. Ir. 68. They may, also, recover 
the amount in a personal action against the persons primarily liable as money 


paid to their use: Murphy v. Davy, 14 L. R. Ir. 28; Ryan v. Byrne, 17 I. L. 


T. R. 102. 

“Three conditions are necessary to constitute a good salvage payment. (i.) 
It must have had the effect of saving for the benefit of everyone interested pro- 
perty which would otherwise have been lost; (il.) it must be made by a person 
haying a charge on or an interest carved out of the estate of the Dg owner 
of such property; (iii.) the salvagor must make it voluntarily for his own advan- 
tage, and not in pursuance of an obligation or in the performance of a duty, or 
as the agent of another. Where these conditions exist, I _ of ao Lge 
neither a request from, nor notice to, persons having prior interests is required 


to give it priority” (per Hormus, L.J., In re Power's Policies [1899], 1 I. R., at 


p- 27). A lessee, who has parted with the premises demised by the lease to an 
assignee, and who has been obliged to pay the rent under the covenant in the 
> f . . . 
lease, has, accordingly, no lien, by way of salvage claim upon the premises. His 
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only remedy is by personal action against the assignee: O'Loughlin v. Dwyer, 
pis Dp 3p 6 oy fo 

(g) If a tenancy is not redeemed within the period allowed, the whole interest 
in it is gone, “and the land as free from it as if it had never existed :” per 
Morris, C.J., In re M‘Carthy, 19 L. R. Ir., at p. 379. Even where a sub-tenant 
who had undertaken to pay the head rent, fraudulently omitted to do so, it was 
held that this was so; and that a new lease taken out by the sub-tenant to him- 
self was not a waiver of the forfeiture in favour of the mesne tenant: Dowding v. 
Commissioners of Charitable Donations, 12 I. Ch. R. 361. But it would appear that 
if a landlord desires to revive the tenancy after the period for redemption has 
expired he can do so. See on this point, Land Act, 1881, Sec. 20 (2). 

If a portion of lands not included in a judgment are wrongfully taken possession 
ef under an habere, it would appear that a writ of restitution may issue to restore 
the tenant to possession of such portion, but the application must be made without 
unnecessary delay: Rochfort v. Bermingham, I. R. 7 C. L. 508. 


72. If any tenant of any lands holden at a rent not exceeding the 
rate of one hundred pounds per annum shall neglect or refuse (a) 
to give possession of the same after the determination of his interest, 
either by notice to quit or otherwise, (>) it shall be lawful for such 
landlord to proceed by civil bill ejectment against such tenant and 
such other person, if any, as shall be in the actual possession of the 
said premises, which civil bill may be according to the form No. 3 
in the schedule (A) to this Act annexed,* (f) and thereupon to serve 
with civil bill process (d) such tenant (e) or other persons, and in 
the like manner as hereinbefore required in cases of ejectment for 
non-payment of rent, (g) requiring such persons to appear to answer 
the bill of the said landlord, praying to be put into possession 
thereof; and it shall be lawful for the Chairman, upon such civil 
bill and proof of the service er affixing of such process in manner 
aforesaid, and that the premises had been holden of the said land- 
lord by the tenant, or the person under whom the party in posses- 
sion derives, at a rent not exceeding the rate of one hundred pounds 
per annum, (c) and that the interest of such tenant has ended or 
determined by efflux of time, notice to quit or otherwise, to decree 
the said landlord to be put into the possession of the said premises. 

Although an ejectment for overholding, by the very nature of the caso, implies 
that the relation of landlord and tenant between the parties has ceased to exist, 
still the principle that a tenatit is estopped from disputing his landlord’s title is 
held to be applicable in such cases: London and North Western Railway v. West, 
L. R. 2 C. P. 553. “ Artd the estoppel which prevents a tenant denying his land- 
lord’s title extends to undertenants :” (per Keatine, J., L. R. 2 C. P., at p. 555). 


So that a plaintiff may recover in an ejectment for overholding, even though he has 
no title: Ward v. Ryan, I. R. 10 C. L. 17, Exch. Chamb., reversing Com. Pleas, 


*The words in italics are repealed by Stat. Law Rev. Act, 1893 (No. . 
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Ir., 9 0. L. 51. But “a tenant is not estopped from showing that his landlord’s 
estate has ceased :” per FirzGERatp, B., Hayes v. Fitzgibbon, I. R. 4 ©. L., at p- 506. 
Jt is necessary, however, for him to show that it ceased since the commencement of 
the tenancy, otherwise the estoppel will apply: London and North Western Railway 
v. West, L. R. 2 C. P. 553. 

Although a tenant who has been let into possession of land by a lessor is 
estopped from disputing his lessor’s title, third persons, not claiming possession 
of the land under the tenant, are not so estopped: Zadman v. Henman [1893], 
2 Q. B. 168. 

It appears to be necessary for a landlord in an ejectment for overholding to 
prove, not only the contract of tenancy and its expiration, but also that the 
possession of the defendant is in some way connected with the tenancy. In 
M'Gragh v. Dwyer (12 L. R. Ir. 17), a plaintiff proved merely the execution of a 
lease and its expiration, and that she was heiress-at-law to the lessor. The 
original lessee wad not a defendant, nor in possession at the time the action was 
brought. The Common Pleas Division held that this evidence was sufficient, and 
that the plaintiff was entitled to succeed upon the ground that it was not incum- 
bent on her to connect by affirmative evidence the possession of the defendants 
with that of the lessee; but this decision was reversed on appeal. (Unreported. 
See Murray & Dixon’s Digest, col. 789.) 

(a) No demand of possession is necessary before commencing an ejectment for 
overholding (Maiton v. M‘Guire, I. R. 11 C. L. 4; Lord Talbot de Malahide v. 
Odlum, I. R. 5 C. L. 302), unless the tenant holds under a tenancy at will, in 
which case a demand may be necessary to determine the tenancy at will: Ward 
v. Ryan, I. R. 10 C. L. 17, 9 C. L. 51. Although this section speaks of a tenant 
neglecting or refusing to give up possession, and the form of civil bill originally 
prescribed by it averred that a demand for possession had been made, it is not 
necessary even in the civil bill court to give evidence of any such demand (Malton 
v. M‘Guire, I. R. 11 C. L. 4), and the form now in use omits that averment (County 
Court Rules, 1890, Form 6). See also Sec. 53, ante, p. 109. 

(0) A tenancy may be determined in five different ways so as to give rise to an 
ejectment for overholding— 

(1) By demand of possession, if the interest of the tenant be only a tenancy at 
will: Ward v. Ryan, I. R. 10 C. L. 17, 9 C. L. 51. 

(2) By service of a notice to quit, if the tenancy be one from year to year, and 
not a “present tenancy,” within the Land Act, 1881. 

As to determination by notice to quit, see notes to Notice to Quit Act, 1876 
(39 & 40 Vic., c. 63), post, and Land Act, 1881, Secs. 5 and 13, post. 

(3) By forfeiture for breach of covenant or conditions (an ejectment for which 
has been held by Morais, J., to be one for overholding), Lord Talbot de Malahide 
v. Odlum, I. R. 5 C.'L., at p. 308. As to ejectments for forfeiture, see notes to 
Sees. 10, 18, and 43, ante, and to Land Act, 1881, Sec. 13 (3) post. wis 

(4) By efflux of time, in the case of a lease for a term, which is not within 


Sec. 21 of the Land Act, 1881. ; 
(5) By the death of the last cestui que vie in the case of a lease for lives, where 


there is no right to a renewal of the lease. 

If an ejectment be brought upon the expiration of a lease for lives, the onus 

lies upon the landlord of proving the death of the cestui que vie, for es oe 

sumption of law is in favour of life: Aylward v. Jones, 181. L. T. R. 111; Gill v. 

Manly, 161. L. T. R. 57. Persons, however, who are absent for seven years, and 

unheard of for that period, are presumed to be dead: 7 Wm, III., c. 8 (Ir.); see 
K 
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App., post. But the Court or the jury is bound to consider the circumstances of 
the particular case, in order to see whether the presumption is rebutted, or rather 
whether it fairly arises (‘Mahon -v. M‘Elroy, I. R. 5 Eq. 1), “and the amount of 
emigration of entire families as well as of individuals has so greatly increased that 
the Courts must be much more cautious in applying the rule than they need have 
been formerly :” per Cuatrrerton, V.C., I. R. 5 Eq., at'p. 12. The presumption of 
death is, therefore, in common-law actions, a question for the jury and not a 
subject of direction: Wesbitt v. M‘Manus, 3 1. C. L. R. 600. And, in order to 
rebut it, it is sufficient to prove that letters have been received written by the 
person in question in reply to others addressed to him: Crofton v. Smith, 9 I. L. 
TT. i). 120. ; 

Queere whether the death of a cestui que vie in a lease would be a matter of 
pedigree as to which family reputation would be admissible evidence. See Palmer 
v. Palmer, 18 L. R. Ir. 192, 16 L. R. Ir. 357; Haines v. Guthrie, 13 Q. B. D. 818; 
Bishop of Cork v. Porter, I. R. 11 C. L. 94; and Secretary for War v. Booth [1901], 
227. R.692. - 

Although the law presumes the death of a person who has been unheard of for 
seven years, there is no presumption that he died at any particular date during 
that period: Reg. v. Lumley, L. R. 1 C. C. R. 196. If it be important to establish’ 
death at any particular date, this must be proved by evidence of some sort, as an 
ordinary matter of fact: Nepean v. Doe and Knight, 2 M. & W. 894; 2 Sm. L. C.; 
Goods of Connor, 29 L. R. Ir. 261. 

The plaintiff, in an ejectment for overholding, may interrogate a defendant ‘as 
to the date of the death of a cestui que vie, and also as to the family reputation on 
the subject: Read v. M‘Jennett, I. R. 6 C. L. 267. The Court will not, however, 
allow interrogatories to be delivered for the purpose of discovering a forfeiture : 
Browne v. Davis, 2. R. I. 434. 

If a lease contains a covenant for perpetual renewal the landlord cannot eject’ 
for overholding upon its expiration, even if the tenant neglects to take out a 
renewal unless he first demands the fines that are payable, and calls upon the 
tenant to renew the lease: 19 & 20 Geo. TII., c. 30 (App., post). As to what is a 
sufficient demand within the Tenantry Act, see Hx parte Peyton, 21 L. BR. Ir. 371. 
The tenant has a reasonable time within which to comply with the demand, the 
length of which depends upon the special circumstances of each case: Dyott v.: 
Massareene and Ferrard, I. R. 9 Eq. 149. The Act, it has been held, applies to 
leases for terms of years which are renewable as well as to leases for lives, although 
the former are not directly within its terms: M/“Dermott v. Caldwell, I. R. 10 Eq. 
L. 504. And also to renewable leases for lives, where no renewal fines are reserved, 
Bond v. Slator, 10 Ir. Ch. R. 472; for the Act was only declaratory of the equity to 
a renewal which ‘existed long prior to it: per CHAtTTERTON, V.C., M‘Dermott v. 
Caldwell, I. R. 10 Eq., at p. 509. It does not, however, apply to a covenant to 
renew during a limited period only, on the tenant nominating’a new life within a 
specified time; and time is, in such a case, of the essence of the contract: Hussey 
v. Domville [1900], 1 I. R. 417. 

As to how far a tenant under a renewable lease is bound to renew, where there 
is no covenant on the part of the lessee to do so, see notes to Sec. 21 of Land Act, 
1881, post; Pilson v. Spratt, 25 L. R. Ir. 5, and Ward v. M‘Roberts, 25 L. R. Ir. 224. 
A covenant may be implied on the part of a lessee to accept a renewal in such 
a case: Foley v. Roland [1898], 1 1. R. 311; Hickey v. Ronayne, 35 I. L. T. R. 208. 

As to mode of service of writ, &c., in actions for recovery of land for overholding 
in the Superior Courts, see Rules of Supreme Court, 1890, Order IX., Rules 12: 
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to 15. The writ need only be served upon the persons in actual possession of the 
lands as tenants or under-tenants (Order IX., Rule 12); in other actions for the 
recovery of land, it is necessary to serve also the persons in receipt of the rents 
and profits (Order IX., Rule 13). In case of vacant possession, service is effected 
by posting a copy of the writ upon the door of the dwelling-house or other con- 
spicuous place (Order IX., Rule 15). 

In cases of overholding, the writ may now be specially endorsed (Order III., 
Rule 6) and an order for final judgment obtained (Order XIV., Rule 1).. The 
assignee of a landlord may obtain final judgment on motion for possession of 
premises overheld: Kane v. Brownrigg [1897], 2 I. R. 55; 2 I. W. L. R. 184 
(Exch. D.); Burgess v. M‘Oraith (C. A.) (unreported); though the English practice 
appears to be different: Casey v. Hellyer, 17 Q. B. D. 97. The writ, however, in 
order to be specially endorsed should aver that a contract of tenancy existed 
between plaintiff and defendant: Cullen v. Jackson [1894], 2 I. R. 17 (note); 
271. L. T. R. 81. As to motions for final judgment in ejectments for non-payment 
of rent, see note (h) to Sec. 52, ante, p. 104. 

A tenant may set up as a defence to an ejectment for overholding “any defence 
at law or in equity.” See Sec. 59, ante, and notes thereto, p. 113, and ©. L. P. 
Act, 1856, Sec. 85. Such, for instance, as a parol agreement for a new lease, of 
which there has been part performance on his part: M‘Carthy v. Barry, I. R. 
9 C. L. 59; or the fact that the landlord has, by his conduct, created a new tenancy, 
as to which see notes to Sec. 3, ante, p. 7; O'Keeffe v. Walsh, 8 L. R. Ir. 184, 
6 L. R. Ir. 348; and Cusack v. Farrell, 20 L. R. Ir. 56; 18 L. R. Ir. 494. A new 
tenancy is not, however, created by the payment and acceptance of rent after the 
death of a cestui que vie if both landlord and tenant are ignorant of the fact: 
Hurly v. Hanrahan, 1. R. 1 ©. L. 700; Gall v. Manly, 16 I. L. T. R. 57. See, how- 
ever, Wesbitt v. M‘Manus, 3 I. C. I. R. 600. And the mere promise of a new 
tenancy is not a good defence: Kenna v. Brien, I. R. 6 C. L. 307. 

As to what amounts to a good equitable defence, see notes to Sec. 59, ante, p. 113. 

“Tf a person claiming an interest in lands sought to be recovered in an ejectment 
file a defence in the name of another, who, although served with the ejectment, 
claims no interest in the premises, the Court has jurisdiction to set aside the 
defence unless the person really defending shall appear and carry on the defence 
in his own name:” per PatwEs, C.B., Bowen v. Barlow, I. R. 9 C. L., at p. 58. 

As to the effect of the overholding by a sub-tenant against the will of the lessee, 
see Henderson v. Squire, L. R. 4 Q. B. 173; London and North Western Railway v. 
Hill, 12 L. RB. Ir. 140, 171. L. T. R. 70, and notes to Sec. 77, post. 

A landlord of licensed premises who obtains possession by ejectment for over- 
holding is not an “ assignee ” of his previous tenant within the meaning of 6 Geo. IV .; 
c. 81, or 18 & 19 Vic., ¢. 114, so as to entitle him to a transfer of the license: 
Reg. (O’Brien) y. Chairman and Justices of Tipperary, 6 L. R. Ir. 129, 4 L. R. I. 259, 
1a, oT. R. 19: f ee. We 

(ec) The County Court has jurisdiction under this section in ejectments for over 
holding in all cases where the rent does not exceed £100 per annum. In ordinary 
cases of ejectment on title it has only jurisdiction where the annual value of the 
eed £30 (37 & 38 Vic., c. 66, Sec. 1, as extended by 40 & 41 
An ejectment for over-holding is, however, an ejectment on 
the title, and may, in a fit case, if commenced in the County Court, be removed 
into the High Court under 37 & 38 Vic., c. 66, Sec. 2: Wolan v. Cullen [1901], 
Bait, es; 1 N. I, d, B. 80 (K. BD), 152 (CA), 5, 1. 1. T. Rit sal oe 

(d) The process must be signed by the solicitor propria manu, or by his clerk 1 
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his presence: Bridges v. Doyle, 19 I. L. T. BR. 63; Dunne v. Mulrony, 15 I. L. 
T, & S. J. 118: Baird v. Kirk, 91. C. L. B., App. iv. 

(e) It has been held in County Court decisions that the tenant, whether in 
occupation or nob, must be a party to the process: Herbert v. Hager, 2 I. L. T. & 8. 
J. 7; Shea v. Johnstone, 2 I. L. T. & 8. J. 575. But quere whether these cases 
are now binding, having regard to the decision of M‘Carthy v. Connors, 28 I. L. 
T. RB. 137. In the Superior Courts it is sufficient to name any person in actual 
possession of the property as a defendant (Order II., Rule 8). 

(f) Although the form of civil bill process, prescribed by this section, avers 
that a demand of possession has been made, it has been held that such a demand 
is unnecessary even in a civil bill ejectment for overholding: Malton v. M‘Gwire, 
I. R.110C. L. 4. It was required by 14 & 15 Vic., c. 57, Sec. 72, now repealed. 
The new forms both of civil bill process and decree do not contain the averment. 
See County Court Rules, 1890, Forms 6 and 20. If lands are situated in two 
counties, ejectment may be brought in the County Court of either (Sec. 98). 

A plaintiff may in the County Court confine his ejectment for overholding to 
portion of the premises formerly held under the tenancy: King-Harman v. Arm- 
strong, 211. L. T. R. 48. Although if he claims the whole it appears that he cannot 
recover possession of part, having failed to establish his right to the whole: Morony 
v. Morony, I. R. 8 C. L. 174. And one tenant in common cannot recover his share 
of the premises in an ejectment for overholding in the County Court, though he can 
do so in the Superior Courts: per Morris, J., Morony v. Morony, I. R. 8 C. L., 
at p. 176. 

(g) A tenant is entitled in the County Court to the same legal and equitable 
defences in an ejectment for overholding as in an ejectment for non-payment of 
rent (see Secs. 59 and 73). 

A claim for rent or mesne rates may be joined in a process with a claim for 
possession for overholding : Greville v. Kirk, 10 L. R. I. 41, County Court Rules, 
1890, Order II., Rule 1. See, as to mesne rates generally, notes to Sec. 77, post. 

If a landlord brings an ejectment for overholding in the Superior Courts, which he 
might have brought in the County Court, he is not entitled to costs. except by 
special order (Land Act, 1881, Sec. 51); and the rule is the same, even though a 
claim for mesne rates is joined with the claim for possession: Greville v. Kirk, 10 
L. R. Ir. 41, MacD. 351. 

If there is more than one defendant in a civil bill ejectment, the costs may be 
ordered to be recovered against any one or more by name, and not against the 
others (Sec. 90, post). 

‘As to the time for which a decree for possession remains in force, and in what 
cases ib can be renewed, see notes to Sec. 95, post. 


73, Every such civil billejectment for overholding shall be subject 
to the like defence and appeal as in case of a civil bill ejectment for 
nonpayment of rent, and it shall not be necessary to make any 
affidavit verifying the contents of any civil bill ejectment, whether 
for non-payment of rent or otherwise. 

See Sections 59 & 68, ante. This section repeals Sec. 83 of 14 & 15 Vic., c. 57, 
so far ag the latter requires an affidavit verifying the contents of a civil bill eject- 
ment to be filed in any case. By Sec. 104, post, the latter Section is repealed, 
so far as it relates to proceedings between landlord and tenant, but the present sec- 


tion applies to all ejectments whether between landlord and tenant or otherwise > 
Shuter v. M‘Curdy, I. R. 8 C. L. 577. 
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74, (Repealed. Stat. Law Rev. Act, 1893. Wo. 1). Sects. 74-75. 


Security from 


75. In any case in which the term or interest of any tenant eae 


under any lease of any lands for any term or number of years Sa 
certain, or from year to year, or at the will and pleasure of the 
parties, shall have expired, or shall expire or be determined by 
notice to quit, given either by the landlord or the tenant, and such 
tenant, or any one holding or claiming by or under him, shall 
refuse to deliver up possession accordingly, after lawful demand in 
writing made and signed by the landlord or his agent, and served 
personally upon or left at the dwelling-house or usual place of abode 
of such tenant or person, and the landlord shall proceed by action 
of ejectment for the recovery of the possession of the premises, it 
shall be lawful for him, at foot of the summons and plaint, (c) to 
address a notice to such tenant or person of an application to the 
Court in which the action shall be pending, that the defendant be 
required to find bail for such purposes as are hereinafter men- 
tioned; and upon the appearance of the party on such motion, (d) 
or in default of such appearance, on making the usual affidavit of 
the service of the summons and notice, it shall be lawful for the 
landlord producing the lease or other instrument regulating the 
terms of the tenancy, or some counterpart or duplicate thereof, and 
proving the execution of the same, and that the premises have been 
actually enjoyed under such lease or instrument in writing, (a) 
and that the interest of the tenant has expired or been determined 
by a regular notice to quit, and that possession has been lawfully 
demanded, to move the Court, or a judge thereof, that the tenant 
or other person shall, within six days from the date of such applica- 
tion, enter into a recognizance by himself and two sufficient sureties 
in a reasonable sum, conditioned to pay the costs and damages and 
mesne profits which shall be recovered by the plaintiff in the action ; 
and it shall be lawful for the Court or a judge to make such order 
thereon as shall seem to it to be just; (0) and in case the tenant or 
other person shall refuse or neglect to comply with such order within 
the period aforesaid, then, upon an affidavit of the service thereof, 
the plaintiff shall be at liberty, notwithstanding any defence or 
demurrer filed by such defendant, to enter up judgment in eject- 
ment for the recovery of the possession of the premises and his 
costs of suit. 


Rules were made, and a form of notice prescribed, under this section by General Rules as to 
Order of 29th May, 1863. (See Bewley and Naish, C. L. P. Acts, App. Tex eeBub en oe 
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Sects. 75-76. these appear to have been repealed by the Rules of the Supreme Court, 1891 (see 


Action for 
double rent for 
overholding. 


App. R.), unless they are preserved by Order LXXXYV., Rule 2, which provides 
that where no other provision is made, the present procedure and practice remain 
in force. The Rules of 1891 contain no reference to this section, but Order XXIX. 
deals with security for costs generally, and would probably be held to apply, if an 
application were made under this section. Such applications have, however, recently 
been seldom made, and they are not likely to be revived, now that an order for 
final judgment may be obtained in an ejectment for overholding under Order XIV., 
Rule 1. 

It has been held that an order will not be made to compel a defendant to give 
security for costs under this section, where there is a bona fide question of title to 
be tried (Pentland v. Murtagh, 12 I. CO. L. R., App. xi.), or where it is not clearly 
shown that title of the lessor has become vested in the plaintiff: Armstrong v. 
Massy, 1. R. 5 ©. L. 325. 

The section applies only where the tenant’s interest has absolutely determined, 
and not to a case of alleged forfeiture for breach of covenant: King v. Williams, 
161. C. L. R., App. vi. 

(a) The tenant must have held under a lease or agreement in writing: Vernon 
v. Jordan, 121. C. L. R., App. xiv. But a written agreement to take premises for 
three months is within this section: Lord Dunsandle-v. ——, 12 I. ©. L. R., 
App. xv. The agreement or lease must be signed by the landlord, as well as by 
the tenant, to. bring the case within the section: Domwille v. Brack, 16 I. C. L. 
R. 167, 9 Ir. Jr. N. 8. 266. And the lease or counterpart thereof must be actually 
produced at the hearing of the motion: Bell v. Bel/, 13 I. C. L. R., App. xlvii., 
81. J.N.S. 152; Hyre v. Conran, 71. J. N. 8. 325. 

(0) As the power to compel security for costs to be given under this section is 
discretionary, it appears that it will not be exercised by the Court where the terms 
of the lease are oppressive : Domwille v. Brack, 16 I. C. L. R. 167, 9 Ir. Jr. N. S. 266. 

(c) The notice prescribed by the section must be at the foot of the writ and upon 
the samé paper: Meehan v. Duane, 16 1. C. L. B., App. viii., 11 Ir. Jur. N. 8. 35. 

(d) The application was required by the Rules of 1863 to be on notice, given for a 
day certain (Stannus v. Keshan, 7 Ir. Jur. N. 8. 264), and served six clear days 
beforehand (Rule 2). An application to discharge the motion was also required to 
be on notice: Aird v. Kirby, TIr. Jur. N. S. 264. 


76. In case any tenant (a) of any lands, or any person who shall 
come into possession by or under or by collusion with such tenant, 
shall wilfully (6) hold over any lands or premises, or part thereof, 
after the determination of the tenancy, whether by notice to quit 
given by the landlord or by the tenant, or otherwise, and after a 
demand of the possession made in writing by the landlord or his 
agent, such tenant or other person shall pay to the landlord for such 
time as he shall so hold or keep the possession double the rent (c) or 
sum which he should otherwise have paid, to be recovered at the 
same times and in the same manner as the single rent or sum could 
have been recovered during the term. 


(a) Where a tenant of stores under a three months’ tenancy was served, on 
expiration of his tenancy, with a demand for possession, stating the intention of 
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the landlord to make a daily charge for grain stored therein, and to claim damages 
for the period during which the premises were overheld, Firzcrrarp, B., held 
that. he was.liable to pay double rent under this section: Beck v. Creggan, 
USE. 1. TR. 79% 

As to the liability of a tenant. for overholding by his under-tenant, see notes to 
Sec. 77, post. 

(0) A: tenant holding over after: his lease has expired has been held not to be 
within the penalty imposed by 4 Geo. II., c. 28, Sec. 1 (Eng.), unless he holds over 
wilfully and contumaciously, and with a consciousness that he has no right to do so: 
Swinfen v. Bacon, 6 H. & N., 184, 846, 30 L. J. Ex. 33, 368. The English statute 
4. Geo. II., c. 28, corresponds to 15 Geo: II. c. 8 (Irish); Sec. 9 of which, now 
repealed, is substantially re-enacted by, this section. 

(c) A claim for double rent under this. section may be. joined. with an action for 
the recovery of land (Order XVIII., Rule 2). 


77. In case of any ejectment for non-payment. of rent. or for 
overholding any premises, in any of the Superior Courts of Law 
where the summons and plaint shall include a claim for rent or 
mesne profits, (6) the plaintiff, on proof of his right, may recover the 
possession. of the whole or some. part of the premises mentioned in 
the summons and plaint in ejectment and the rent or mesne profits 
claimed thereby, and also the further mesne profits thereof which 
might have accrued from the day to which the mesne rates claimed 
have been calculated, or from the day on which the rent for the non- 
payment of which the ejectment shall be brought fell due, to the 
day of such trial, (a) or some preceding day to be specified. 


(a) This section applies only to cases: in which the ejectment actually comes to 
‘trial. Where the defendant does not appear at the trial the plaintiff is entitled 
to a verdict without proof of his title, and can then give evidence of the amount 
of damages for mesne rates to which he is entitled, and have a verdict for same 
(Order: KXXXVI., Rule: 26). But, qucre, is it: necessary for him in such a case, 
if he desires to recover mesne rates to the day of the trial, to give “ proof of his 
right ” to possession under this section? 

() A plaintiff is not entitled to judgment for mesne profits in an ejectment in 
- ease of’ default, either of appearance (Order XIIT., Rule 9), or of defence (Order 
XXVII., Rule 8: C. L. P.. Act, 1853, sec. 201), even though. a claim for’ mesne 
profits is joined in the writ; but he may proceed by a separate action to recover 
such. The judgment by default in the ejectment is evidence of the plaintiff’s 
title against all’ who are parties or privies to it, but not against strangers: Denn 
v. White, 7T. R. 112. It is also, apparently, prima facie evidence of the defendant's 
possession’ of the premises at the date of the writ, but: not of his possession for the 
whole period during which the plaintiffs. claim title: Pearse. v. Coaker, L. R. 4 
Exch. 92. 

The claim for mesne profits is a claim in tort, founded upon the wrongful posses- 
sion of the: defendant; it must, therefore, be shown that there was no consent on 

_the part of the landlord to the defendant: overholding. In cases of ejectment for 
forfeiture caused by assignment in breach of covenant, mesne rates can only be 
recovered from the date upon which possession was demanded; as, even though 
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the assignment may have been void, possession under it up to that date, was at 
least lawful: Meares v. Redmond, 4 L. RB. Ir. 533 (see p. 546). 

The amount recoverable as mesne rates is the value of the premises for the 
period, usually measured by the rent: Pearse v. Coaker, L. R. 4 Ex. 92. 

The costs of the action of eiectment may also be recovered: Doe v. Filliter, 13 M. 
& W. 47. And in certain cases, other special damage, such as that caused by 
deterioration of the premises. But such special damage must be specified in the 
statement of claim. See Cole on Ejectment, p. 830. 

An action for mesne rates lies only against such persons as have been actually 
or virtually in ‘possession of premises at the time when the plaintiffs were right- 
fully entitled thereto: London and North Western Railway v. Hill, 12 L. R. I. 140, 
171. L. T. R. 70. But if a sub-tenant overholds, against the will of the tenant, even 
portion of the premises, the tenant is liable to the landlord for the value of the 
whole premises for the time he is kept out of possession, and for the costs of ejecting 
the sub-tenant: Henderson v. Squire, L. R. 4 Q. B. 170. This liability is, how- 
ever, strictly speaking, a liability not for mesne rates, but for breach of contract 
to give up possession. (See judgment of Jounson, J., London and North Western 
Ratlway v. Hill, 12 L. BR. Ir., at pp. 146-7). The personal representative of a 
deceased tenant is not personally liable for mesne rates, by reason only of a sub- 
tenant refusing to give up possession, although the assets of the deceased would, 
in such a case, be liable for breach of contract to give up possession: London 
and North Western Railway Company v. Hill, 12 L. R. I. 140, 17 I. L. T. R. 70. 

In the County Court, a claim for mesne rates may be joined with a claim for 
possession in an ejectment for overholding: County Court Rules, 1890, Order hs 
Rule 1, Greville v. Kirk, 10 L. R. Ir. 41. This course is, however, seldom followed, 
as it is considered more convenient to issue separate processes for possession and 
for mesne profits. 


78. In case it shall happen that a half-year’s rent shall be in 
arrear of any lands or premises holden under any lease or other 
contract of tenancy, or from year to year, and the tenant thereof 
shall desert or otherwise abandon such lands or premises, leaving 
the same unoccupied, or the lands or the greater portion of them 
uncultivated or unemployed, and without sufficient distress, contrary 
to the course of husbandry, or carry off the stock or crop thereof, it 
shall be lawful for the landlord thereof to proceed by civil bill eject- 
ment before the Chairman of the county in which the lands or any 
part of them shall be situate, to recover the possession of them, 
and such civil bill may be according to the Form No. 4 in the Schedule 
(A.) to this Act annexed ;* such landlord having first obtained a 
certificate of desertion in the manner hereinafter provided, and 
serving a copy of the same, together with such civil bill process, on 
the tenant against whom such proceedings shall be had, in the 
manner hereinbefore provided in respect of ejectments for non- 
payment of rent, requiring sucb. tenant or other person to appear 


*The words in italics are repealea by Stat. Law. Rev. Act, 1893 (No. 1). 
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to answer the bill of the said landlord, praying to be put into pos- Sects. '78-79. 
session thereof; and it shall be lawful for the Chairman, on proof ea 

of the due execution of such certificate by any person who may have 

witnessed the execution of the same, and that one half-year’s rent 

of the said premises was due to the landlord when such certificate 

was granted, and that such civil bill process and copy of such certifi- 

cate were duly served in manner aforesaid, and upon hearing the 

tenant, in case he shall appear, and such evidence as he may offer, 

to decree the said landlord to be put into possession of the said 

premises. 


79. In case any lands or premises shall be deserted or abandoned Certificate of 
by the tenant thereof, and the premises left unoccupied, or the lands Mag 
or the greater portion thereof suffered by the tenant to remain un- 
cultivated or unemployed, contrary to the course of husbandry, or 
the stock or crop thereof removed from the said premises, it shall be 
lawful for any two or more justices of the peace of the county in 
which such lands or premises or any part thereof shall be situate. 
and being in no way interested in the said lands or premises, at the 
request of the landlord thereof, or of his agent or receiver, to go 
upon and view the same between the hours of ten o’clock in the 
morning and four o’clock in the afternoon, and having fully ascer- 
tained to their satisfaction, by examination of witnesses or by their 
own view, that the premises are so deserted or abandoned by the 
tenant, and left unoccupied or uncultivated or unemployed, con- 
trary to the course of husbandry, or that the crops or stock have 
been removed, to certify to the Chairman of the county, under their 
hands and seals, that they have together viewed the said premises, 
fully describing the same, and that the same appeared to them to 
be deserted and unoccupied or uncultivated or unemployed, contrary 
to the course of husbandry, or that the stock or crops have been so 
removed from the premises, and such certificate may be according 
to the Form No. 5 in the schedule (A.) to this Act annexed, and* shall 
be evidence of the facts stated therein, unless the same shall be 
disproved to the satisfaction of the Chairman or the Judge of Assize 
on appeal. 

The jurisdiction of the County Court in ejectments for deserted premises is un- 


limited. 


For mode of service of civil bill processes, see Sec. 57, ante, p. 112. 
*The words in italics are repealed by Stat. Law. Rev. Act, 1893 (No. 1). 
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80. It shall. be lawful for the Chairman of any county and he is 
hereby authorized to hear and determine by way of civil bill, within 
his jurisdiction, all disputes relating to the possession of lands or 
premises holden under any acknowledgment (a) made upon. the 
execution of any writ. of habere or civil bill decree between the 
plaintiff in any action of ejectment or civil bill ejectment, or any 
person claiming under him, and any occupier (0) who shall have 
signed such acknowledgment in the manner hereinafter provided, 
or: any person claiming or deriving under him, and to make an order 
or decree for the delivery of the possession of the said lands. to the 
party entitled thereto; and the civil bill process (c) therein shall be 
served. upon. every person in the. actual possession of the lands 
claimed by such civil. bill, and. if. there be no person.in actual posses- 
sion; then the same shall be served by affixing such civil bill on. some 
conspicuous part of the premises, and also on the usual place: for 
posting notices. in. the nearest market town to the premises. 

(a) See. 94; post; provides for the signing of an “acknowledgment” or “ attorn- 
ment.” by under-tenants or occupiers when a writ or decree for possession is being 
executed. Form No. 6 or No. 7. in App. A., post, should be used. An attornment 
differs from an acknowledgment in that it creates a tenancy between the sub-tenant 
or occupier and the plaintiff, which must be legally determined before possession 
can be recovered, but the acknowledgment, at. most, creates a tenancy at will. 
In the case of an acknowledgment the writ or decree may be renewed, and again 
executed. within six months (Sec. 95), so that it is only after that period has 
elapsed that a civil bill need be issued under this section. It does not appear that 
any demand of possession is necessary before proceeding under this section, 
although the form of acknowledgment seems to create a tenancy at will. See 
Sec. 53, ante, p. 109. 

(6) It appears to be doubtful whether an acknowledgment can properly be signed 
by the original tenant against whom the decree has been obtained, so as to give the 
landlord the right to proceed under this section (see judgment of ANDREws, J., 
Corr v. Harris, 23 1. L..T. R., at p. 83); though the signing of such a, document. by 
him would constitute a surrender by operation of law of the tenancy previously 
existing, and the creation of a new tenancy at will, upon the determination of 
which, the landlord could proceed by ordinary ejectment upon title: Corr v. Harris, 


23 I. L. T.:R. 82. (The head note of this case appears, however, to go further 
than is warranted by the judgments.) 


(c) For form of Civil Bill in cases under this section, see County Court. Forms of 
1890, No. 10. 


81. Where any landlord shall by any agreement or memoran- 
dum in. writing let a tenement, wherever situate, consisting of a 
dwelling-house or cottage without land, or with any portion of land 
not exceeding half an acre statute measure, at a rent not 
exceeding the rate of five pounds by the year, for one month 
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or from month to month, (a) or in like manner for any lesser period Sects. 81-82. 
of time, and shall thereby undertake to keep and maintain the said Pa 
dwelling-house or cottage in tenantable condition and repair, (c) such 

tenancy shall constitute and be deemed to be a cottier tenancy (6) 

within the meaning of this Act, and shall be subject to the pro- 

visions hereafter contained in respect thereof. 


The advantage to the landlord of creating a cottier tenancy is that he can pro- 
ceed before the magistrates for recovery of possession, when he is entitled to same, 
and thus save the expense and delay of ejectment proceedings in the County Court 
(see Secs. 84, 85 & 86, post, and notes to Sec. 86). 

The magistrates have also jurisdiction under the 15th Section of the Summary Ejectments for 
Jurisdiction Act, 1851 (14 & 15 Vic., c. 92), in ejectments for small tenements ee 
“ situate in any city, town, borough, or village in which any fair or market is usually 
held,” and let for any term not exceeding one month, at a rent not exceeding one 
pound per month (see Molloy’s Justice of the Peace, p. 593, et seg.). By the 10th 
Section of 34 & 35 Vic., c. 76, this jurisdiction is extended to all towns or town- 
ships situate within the police district of Dublin metropolis, although no fair or 
market may be held therein. 

(a) A tenancy from month to month is also within the jurisdiction of the magis- 
trates under the 15th Section of the Summary Jurisdiction Act, 1851: Blue v. 

Fullerton, I. R. 10 C. L. 233, 10 I. L. T. R. 138. 

(6) By the Cottier Tenant, Ireland, Act, 1856 (19 & 20 Vic., c. 65), the magis- yi tae 
trates have similar jurisdiction in the case of cottier tenements, wherever situated, 5 ; 
if held under a written agreement in the form prescribed by that Act, at a rent not 
exceeding twelve shillings a month; but as the Act requires the proof at the hearing 
before the Justices that the tenement had a number of requisites at the com- 
mencement of the tenancy (Sec. 2), most of which are not usually found in Irish 
cottages, it has been seldom taken advantage of. Wherever the rent is under five 
pounds per annum, the simpler requirements of this section are usually 
preferred. Under both Acts the land occupied with the cottage must not exceed 
half an acre in extent (see generally as to this subject, Molloy’s Justice of the 
Peace, p. 388, et seg., and notes to Secs. 86 and 87, post). 

(c) An undertaking to keep a house thatched is not a sufficient undertaking to 
‘repair to make the tenancy a cottier tenancy within the meaning of this section : 

Reg. (Connor) v. Justices of Londonderry, 28 I. L. T. R. 92. As to the obligation of 
the landlord to repair a cottier tenement, see Sec. 83, post; see also Sec. 75 of the 
Housing of the Working Classes Act, 1890 (53 & 54 Vic., c. 70), referred to in notes 
to Sec. 41, ante, p. 76. 

82. In case any such tenancy shall be determined by seg to een oat 
quit, served by the landlord, the said landlord shall pay to the nines ae 
tenant a fair compensation for any crops which may be growing on pension be 
the land belonging to such tenement, or any benefit accruing from 
the manuring of such land, to be recovered by civil bill process 
before the Chairman of the county or riding in which the premises 
may be situate, which civil bill proceeding shall be subject to the 


same right of appeal as ordinary civil bill actions now are or here- 


after shall be. 


Sects. 82-85. 
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As to procedure under this section, see County Court Rules, 1890, Order VI., 
Rules 7, 8, and 10, post. 


83. The landlord of such cottier tenement shall be bound to 
keep and maintain the dwelling-house in tenantable condition and 
repair; and in case it shall be proved that the said dwelling-house 
was, by the landlord’s default, unfit for occupation by reason of the 
want of such repairs, no rent or compensation for the occupation of 
the said tenement during the time it shall continue in such state 
and condition shall be recoverable. 

In ordinary cases of the letting of houses, there is no obligation upon the land- 
lord to repair, and no implied contract that the house is fit for habitation: urray 
v. Mace, I. R. 8 C. L. 396. But under Sec. 75 of the Housing of the Working 
Classes Act, 1890 (53 & 54 Vic., c. 70), where a house or part of a house is let at a 
rent not exceeding (in Ireland) £4 per annum, there is a condition implied in the 


letting that the house is, at the commencement of the tenancy, “reasonably 
fit for human habitation.” See notes to Sec. 41, ante, De 10s 


84. In case any such cottier tenant, or any tenant for a shorter 
period of time than a month, or at will, or by sufferance, shall 
maliciously or wilfully injure or destroy, or permit to be injured or 
destroyed, any part of the premises holden by him, and which the 
landlord is bound to keep in repair, it shall be lawful for the land- 
lord to make his complaint before any one or more Justices of the 
Peace for the County, not being interested in the said premises, at 
Petty Sessions, and such Justice or Justices shall summon the 
tenant before him or them, and hear and determine such complaint ; 
and if it shall be proved to his or their satisfaction that such 
tenant committed or permitted such injury or destruction upon the 
said premises, the said Justice or Justices shall, by their warrant 
in writing, direct any person to be therein named as special bailiff 
on the part of the landlord to deliver possession of the said premises 
to the said landlord or owner; and such warrant shall be obeyed and 


executed by such special bailiff, who shall have full power and 
authority so to do. 


85. In case any gale of rent or compensation reserved or payable 
upon any such cottier tenement shall be in arrear for the space of 
forty days, (a) it shall be lawful for the landlord of the premises to 
exhibit his complaint in respect thereof before a Justice or Justices 
of the Peace in Petty Sessions, and to cause the said tenant to be 
served with a summons in writing, signed by a Justice or Justices 
having jurisdiction in the place in which the premises shall be 
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situate, to appear before two or more Justices at the Petty Sessions 
or other place in which such Justices usually meet for the despatch 
of public business, to show cause why possession of the said premises 
should not be delivered up to his landlord, or his agent or receiver, 
and such Justices, or any two or more of them, shall, in the presence 
of such tenant, or on proof of the service of the said summons on 
the said tenant personally, or by leaving a copy of the same at his 
usual place of abode, determine the matter; and if it shall appear to 
the said Justices that at least one gale of such rent, over and above 
all just credits and allowances, and any valid set-off (>) claimed by 
the tenant, is in arrear for the space of forty days aforesaid, the said 
Justices shall cause their warrant to be prepared, directing posses- 
sion of the said premises to be delivered to the landlord, and to be 
executed by any special bailiff therein named, and such warrant 
shall be obeyed and executed by such bailiff, who shall have full 
power and authority so to do. 

(a) An ordinary ejectment for non-payment of rent cannot be brought under 
Sec. 52 in respect of a monthly or a weekly tenancy, even if a year’s rent is 
due: O’Sullivan v. Ambrose, 32 L. R. Ir. 102; 271. L. T. R. 45 (Q. B. D.); Batt v. 
Carr, 11. W. L. R. 22 (Exch. D.); overruling Dale v. Conolly, 22 I. L. T. R. 53. 
See also, Wyse v. Lyons, 211. L. T. R. 48. 


(0) As to a tenant’s right to set off generally in an ejectment for non-payment of 
rent, see notes to Sec. 52, ante, p. 107. 


86. In case the term or interest of any tenant in any such 
cottier tenement shall have ended, or shall have been duly deter- 
mined by a notice to quit, and such tenant or any person by whom 
the premises or any part of them shall be then actually occupied shall 
neglect or refuse to deliver up the possession of the same, or in case 
any person shall have been put or shall be put into possession of 
any lands or premises by permission of the owner, as servant, herds- 
man, or caretaker, (a) and shall refuse or omit to quit and deliver up 
the possession of the premises, on demand made (0) by the owner 
thereof, or his known agent or receiver, it shall be lawful for the 
landlord or owner of the said premises, or his heirs, executors, or 
administrators, or his known agent or receiver, to cause the person 
so neglecting or refusing to quit or deliver up the possession to be 
served (c) with a summons in writing, signéd by a Justice or Justices 
not interested in the said premises, but having jurisdiction in the 
place in which the premises shall be situate, to appear before two or 
more justices at the Petty Sessions, (¢) town hall, or divisional 
justice room, or other place in which such Justices usually meet for 
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cs 


the despatch of public business of such city, town, district, or other 
place, to show cause why possession of the said premises should not 
be delivered up to such landlord or owner, or his agent or receiver 
as aforesaid; and if the said tenant or occupier shall not appear at 
the time and place appointed, or if such tenant or occupier shall 
appear and shall not show to the satisfaction of such Justices reason- 
able cause why possession should not be given, (c) and shall still 
neglect or refuse to deliver up possession of the said premises, or 
such part of them as was in his actual occupation at the time of the 
service of such summons, to the said landlord or owner, or his agent 
or receiver, it shall be lawful for such Justices or any two or more of 
them, not interested as aforesaid, on proof being made before them 
of the holding or permissive possessions (sic), as the case may be, and 
of its end or determination, and the time and manner thereof, and 
where the title of the landlord shall have accrued since the letting 
of the premises, the right by which he claims the possession, to issue. 
a warrant, (d) under their hands and seals, (e) to any person as a 
special bailiff (f) in that behalf, on the part of the landlord or 
owner, requiring and authorizing him, within a period to be therein 
named, and not less than seven or more than fourteen clear days (g) 
from the date of such warrant, to give the possession of the said 
premises to the said landlord, or his agent or receiver, and such 
warrant shall be a sufficient authority to the said bailiff to enter upon 


the said premises, with such assistants as he shall deem to be 


- necessary, and to give possession accordingly: Provided that no 


Jurisdiction of 
Magitsrates in 
ejectments. 


| entry shall be made under such warrant on any Sunday, Good 


Friday, or Christmas Day, or at any time except between the hours 
of nine in the morning and four in the afternoon (h): Provided also, 
that nothing herein contained shall prejudice or affect the right of 
any owner of property entrusted to the care of any servant or care- 
taker peaceably to resume the possession (7) thereof without process 
of law, if he shall so think fit. 

Magistrates have jurisdiction to order the summary recovery of possession of 
tenements in the five following cases :— 

(1) Cottier tenements, wherever situated, held under written agreements at rents 
not exceeding £5 a year, which comply with the conditions laid down in Sec. 81, 
ante, when the tenancies have been determined by notice to quit. 

(2) Cottier tenements, wherever situated, held under written agreements, at 
rents not exceeding 12s. per month, where the agreements are in the form pre- 
scribed by 19 & 20 Vic., c. 65, and the conditions of that Act are otherwise com- 


plied with, and the tenancies have been duly determined by notice to quit. 
(3) Houses or. parts of houses situated in any city, town, borough, or village, in 
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which any fair or market is usually held (14 & 15 Vic., c. 92, sec. 15), or in any 
town or township within the police district of Dublin metropolis, although no fair 
or market be held therein (34 & 35 Vic., ¢. 76, sec. 10), which houses or ‘parts of 
houses are held for any term not exceeding one month, or from month tomonth 
(Blue v. Fullerton, I. R. 10°C. L. 235, 101. L. T. R. 138), at-a rent not exceeding £1 
a month, where the tenancies have been similarly determined by notice ‘to quit 
(14°& 15 Vic., +c. 92, sec. 15). 

(4) Premises occupied by any servant, herdsman, caretaker, or other permissive 
occupier, who has been put into possession as such under this section, and from 
whom possession has been demanded. 

(5) Premises occupied by persons who were formerly tenants thereof, ‘but who 
have been converted into caretakers by service of the notice prescribed by Sec. 7 
of the Land Act, 1887. The procedure, as to service of summons, &e., is slightly 
different in such cases from that provided for other cases under this section (see 
below and notes to Sec. 87, post). 

‘(a) In the case of caretakers or other permissive occupants, whether under the 
Land Act, 1887, or otherwise, the County Court has also jurisdiction to order 
possession to be given up under 14 & 15 Vic., ¢. 57, sec. 82 (see Dixon’s Carleton’s 
C. C. Practice, pp. 776-9). A caretaker’s agreement need not be stamped: Reg. 
(Houlihan) v. Justices of King’s County, 61. W. L. R. 56. 

Where a party served with an ejectment for non-payment of rent is put out of 
possession and afterwards re-admitted as a caretaker, he is estopped from disputing 
the regularity of the proceedings in the ejectment: Ford v. Byrne, 8 Ir. Jur. 
(N.S. 65. 

(0) The demand of possession required by this section need not be personally 
‘made either by the landlord or’his agent. Where an agent signed a written demand 
‘of possession, which was personally served upon the caretaker by a bailiff who was 
‘authorised in writing to take over possession of the lands, it»was held that there 
‘was a sufficient demand of possession to enable the Justices to issue a warrant: 
Massereenev. Bellew, 24 L. R. Ir. 420, 24 1.1L. T. R. 74. The demand and refusal 
‘of possession must both have occurred before’ the issue of the summons, ‘and must 
‘be alleged in it: Reg. (Houlihan) v. Justices of King’s County, 6 I. W.'L. RB. 56. 

(c) As to the mode in which the summons should be served, see Sec. 87 and notes 
thereto, p. 145, post. 

The summons under this section must be heard at Petty Sessions before two 
Justices. A single Justice sitting at Petty Sessions has jurisdiction to issue a 
warrant for possession under 14 & 15 Vic., c. 92, see. 15, in cases coming within that 
section: Blue v. Fullerton, I. R. 10 C. L. 233. 3 

“The summary jurisdiction of magistrates is excluded, as a general rule, where 
it appears that a bona fide claim to title in lands is involved in the question sub- 

- mitted to their adjudication :” per May, C.J., Reg. (Quinn) v. Justices of Tipperary, 
12°. R. ir, at-p. ‘398. 

But their jurisdiction is not ousted by a question of title, if that question of title 
is an essential element in the very matter which the magistrates are called upon 
to decide : Reg. (Power) v. Justices of Tipperary, 11. W. L. R. 173; and the mere 
allegation of a title by a person in possession as a caretaker is not sufficient to oust the 
jurisdiction of the justices. Thus, where an evicted tenant, who had been replaced 
in possession as a caretaker, alleged a subsequent agreement for a new tenancy, 
which was-denied by the owner, it was held that the Justices had jurisdiction to 
determine, as a matter of fact, whether there was such an agreement: Reg. (Quinn) 
wv. Justices of Tipperary, 12 L. R. Ir. 395. “The circumstances,” says May, C.J., 
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“that the occupier alleged a binding agreement for a subsequent tenancy could not, 
I think, deprive the magistrates of their jurisdiction in the case. It was for them 
to consider whether grounds were adduced in support of this alleged tenancy 
satisfactory to their minds. The jurisdiction under the statute having attached, it 
became the duty of the Justices to inquire into and determine upon the matters 
of fact alleged by the respondent as warranting his refusal to deliver the premises. 
The alleged agreement for a new tenancy in the present case was simply a question 
of fact alleged on one side, but denied on the other. Upon this question of fact 
I think the Justices were authorized to determine, even though it involved the 
creation of a new tenancy:” 12 L. R. Ir., at pp. 398-9. See also Hx p. Vaughan, 
Dieks 2105 Bolle: 

As to what remedies are available to the parties, if the magistrates act wrongly 
under this section, see notes to Sec. 100, post. 

(d) Where a petty sessions district comprises parts of two counties, a Justice of 
one county may adjudicate as to lands in the other county, provided they are 
within the district: 14 & 15 Vic., c. 93, sec. 7 (4): Reg. (Houlihan) v. Justices of 
King’s County, 61. W. L. R. 56. 

The adjudication on the case by the Justices and the issuing of the warrant for 
possession need not necessarily take place at the same time. Where after a 
summons had been heard, the defendant’s solicitor applied to have a case stated 
under 20 & 21 Vic., c. 43, and the Justices agreed to state it, and the defendant 
then neglected to proceed with the case, it was held by the Court of Appeal, 
affirming the order of the Queen’s Bench Division that as there had been a final 
adjudication upon the summons at the hearing, although no warrant had been 
then issued, an application to sign a warrant was an application to do merely a 
ministerial act, consequent on the previous adjudication; and the Justices who 
had so refused to issue a warrant were ordered by writ of mandamus to do so: 
Reg. (Byrne) v. Know, 22 L. R. Ir. 599. 

There is no appeal from the order of the Justices either granting or refusing a 
warrant. But either party may apply within three days after the hearing and 
determination of the case to have a case stated for the opinion of the High Court 
(20 & 21 Vic., c. 43, sec. 1). And the Justices, unless they consider the application 
frivolous, are bound to state a case accordingly (Sec. 2). For particulars as to the 
procedure in such cases, see Molloy’s Justice of the Peace, p. 286, et seq. If the 
Justices agree to state a case upon the application of a defendant, their proper 
course is to make an order to put the landlord or owner into possession, but not to 
issue a warrant; for if they issue a warrant at once, as it only remains in force 
fourteen days in ordinary cases, and two months in cases under the 7th Section 
of the Land Act, 1887, it will probably be out of date before the case stated is 
disposed of. After the decision of the case stated, they have authority to enforce 
any order made by the Superior Court (20 & 21 Vic., c. 43, sec. 9); and if the case 
is not proceeded with by the appellant, they have also jurisdiction if they have 
previously made a final adjudication to issue a warrant subsequently: Reg. (Byrne) 
v. Know, 22 L. R. Ir. 599. 

(c) The warrant is to be issued by the Justices under their hands and seals. How 
far sealing is necessary to the validity of the warrant seems to be doubtful. In 
Keppel v. Ryan (20 L. R. Ir. 575), it was held that a warrant to a collector of Grand 
Jury Cess, which, by 19 & 20 Vic., c. 63, sec. 4, is required to be issued by the 
county treasurer under his hand and seal, was void until it was sealed, but this 
decision has been overruled by the Court of Appeal in Grove v. M‘Elhinney, 
30 L.. BR. Ir: 53. 
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(f) The warrant is directed by this section to be issued to 4 special bailiff. In Sects. 86-87. 
cases coming within the 7th Section of the Land Act, 1887, the Justices may, at Warranieinnder 
the request of the landlord, issue the warrant to the sheriff of the county instead oes 1887, 
{see Sub-sec. 2 of that section, post). a 

(g) In cases under Sec. 7 of the Land Act, 1887, the warrant may be executed 
within two months from the date of its issue, instead of fourteen days as here 
provided: Land Act, 1887, Sec. 7, Sub-sec. 2. 

(h) The warrant must be executed on some day not a Sunday, Good Friday, or 
Christmas Day, after 9 a.m., and before 4 p-m. It must aiso be executed at 
least two hours before sunset (see 11 & 12 Vic., c. 47, sec. 1, App., post). 

As to the power to put a stay upon the execution of the warrant, see Sec. 88, 
post, and Land Act, 1887, Sec. 7, Sub-sec. 2, and notes thereto, post. 

() An owner who is entitled to possession is always entitled to enter peaceably, 
if he can do so. Even if he enters by force and with strong hand, no civil action 
can be maintained against him by a person who was previously in possession with- 
out title (Beattie v. Mair, 10 L. R. Ir. 208), though he may be liable to indictment 
under the statutes against forcible entry: 5 Ric. II., Stat. 1, c. 8; & 10 Car. L, 

Sess. 3, c. 13 (Ir.). 

Where lands are in possession of the Court, and a person becomes caretaker 
under the Land Judge, delivery of possession on demand made may also be enforced 
by attachment: Wren v. Stokes, 271 L. T. R. 26. 


87. Such summons as last aforesaid may be served either person- 
ally or by leaving the same with some person being in occupation (a) 


Service of the 
summons. 


of such house or part of a house or tenement, and where the tenant 
of such house or part of a house or tenement shall not reside therein, 
by serving the same personally or by leaving the same at the place of 
abode of the tenant so holding over as aforesaid four clear days before 
the day appointed for the hearing of the matter of the said summons: 
Provided that if the person so holding over cannot be found, (0) and 
admission into the premises so oyerholden cannot be obtained, and 
the place of abode of such person shall not be known, the posting of 
such summons on some conspicuous part of the premises so hoiden 
over shall be deemed to be good service of such person. 


‘In cases coming within Sec. 7 of the Land Act, 1887, the summons may be 
served either in the way prescribed by this section, or by transmitting it by post 
ina registered letter, addressed to the person to be served, at his usual residence, at 
least seven days before the Petty Sessions. If the summons is sent by post, a 
copy must also be posted on the Petty Sessions or other Courthouse in the district, 
seven days before the day upon which the defendant is required to appear. (See 
Rules of Supreme Court, 1891, Order XLVII., Rule 9, post, and County Court 
Rules, 1890, Order XXIV., Rule 14, post). 

(a) It has been held under the Summary Jurisdiction Act, 1851, that the Justices cs ie cee 
at Petty Sessions have no jurisdiction to make a decree for possession unless a 
‘summons has been served upon the occupier, even though the landlord was not 
aware of the circumstances under which he came into occupation, and had served 
the summons upon another person whom he had accepted and dealt with as tenant 
of the premises: eg. (Hennegan) v. Justices of Cork, 1. R. 9 O. L. 203. 

L 
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(b) The words “ cannot be found ” (for service of summons), have been held, under 
14 & 15 Vic., c. 92, sec. 15 (3), to mean “cannot after due diligence has been used 
be so found that the service contemplated by the section can be effected.” They 
do not mean “cannot be found in Ireland :” Blue v. Fullerton, I. R. 10 C. L. 233. 


88. If any tenant so summoned to give up possession shall appear 
before the said Justices and give an undertaking (to be entered in 
writing by the clerk of the court) quietly and peaceably to deliver 
up, within fourteen days from the date thereof, the possession. of 
the premises of which he is such tenant or occupier, in good order 
and repair to the landlord, or his agent or receiver, and in the mean- 
time to pay all rent and arrears claimed by such landlord in respect 
of such tenement, in such case the said Justices shall not issue their 
warrant for giving up the possession until after the expiration of 
such period of fourteen days; and if the said tenant shall at the 
expiration of such period continue in possession otherwise than by 
permission of the landlord, or his agent or receiver, it shall be law- 
ful for such Justices to issue their warrant for giving possession of 
the same forthwith, and such warrant shall be executed accordingly, 
without further notice to such tenant. 


In the case of proceedings against caretakers under Sec. 7 of the Land Act, 1887, 
the Justices may also put a stay upon the issue of the warrant for any time not 
exceeding one month, by reason of illness or other sufficient cause. See Sub-sec. 2 
of that section, post. 


89. Where the landlord applying for such warrant has at the 
time of the granting of it some lawful right to the possession of the 
premises or of the part so holden over, the said landlord, or his 
agent or receiver, or other person acting on his behalf shall not be 
deemed to be a trespasser by reason merely of any irregularity or 
informality in the mode of proceeding for obtaining possession under 
the authority of this Act, but the party aggrieved may bring an 
action for such irregularity or informality, in which the damages. 
alleged to be sustained shall be specially laid, and may, unless such 
party shall have tendered sufficient amends before the commence- 
ment of such action, recover therein full satisfaction for such special 
damage, with costs of suit; but in case such special damage laid as 
aforesaid be not proved, the defendant shall be entitled to a verdict, 
and in case the said plaintiff shall recover no greater sum than 
five shillings for such special damage, he shall be entitled to no 
greater sum for costs than the amount of the damages so recovered, 
unless the Judge before whom the cause is tried shall certify on the 
back of the record that in his opinion full costs ought to be allowed. 
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90. The Chairman, upon the hearing of any civil bill eject- Sects. 9c-94. 
ment where there is more than one defendant, may upon pro- General 
z Provisions. 


nouncing his decree, order the costs of such proceedings to be paid Costs may be 
7 awarded against 
by and recovered against any one or more of the defendants by one tefendant in 


. ejectment in civil 
name, and not against the other or others of them. hc 


91. The Chairman shall in all cases of civil bill ejectment under Taxation of costs 
this Act, upon request of either party or his attorney, tax the costs deotment. 
between party and party, and include the same in his decree or 
dismiss, and shall, at the like request, tax the costs between 
attorney and client; and no costs shall be recovered in respect of 
any proceedings in ejectment in the court ef the Chairman, or 
preparatory thereto, unless the same shall have been taxed as 
aforesaid; and the said Chairman may examine upon oath, which 
oath he is hereby authorized to administer, any attorney seeking to 
establish a charge against his client as to all matters necessary to 


ascertain the right to such costs. 
92 and 98. (Repealed by 27 & 28 Vic., c. 99). 


94. The sheriff or his officer or bailiff may, with the consent in Habere and 
decree may be 


writing of the plaintiff or his attorney, execute any writ of habere executed with- 
out disturbing 


facias possessionem or civil bill decree for possession in ejectment, possession of 
under-tenants. 


without removing from the possession of the lands or premises any 
under-tenant (a) or occupier (4) who shall at the time of such execu- 
tion sign with his name or mark an attornment or acknowledgment, 
in or substantially according to the Forms No. 6 or No. 7 in the 
schedule (A) to this Act annexed, attested by such sheriff, officer, or 
bailiff, which attornment or acknowledgment shall be annexed to 
such writ or decree, and a copy thereof given to the plaintiff or his 
attorney, and such execution shall be as valid as if such persons 
were not in occupation, or as if such writ or decree had been 


executed in common form of law. 

Sections 92 and 93 are repealed by 27 & 28 Vic., c. $9, which provides that all Ueiaicee, and 
decrees for possession of land are to be executed by the sheriff or his bailiffs, and ments. 
by no other person (Sec. 19). Special bailiffs cannot be appointed to execute eject- 
ment decrees (34 & 35 Vic., c. 99, sec. 5). The sheriff is bound to execute them 
within one month after they are delivered to him (27 & 28 Vic., c. 99, sec. 19). 

It is more usual, upon the execution of writs or decrees for possession, to get 
cecupiers to sign attornments at nominal rents, rather than acknowledgments 
under this section. Why landlords prefer the former course, unless a substantial 
rent is stipulated for, it is difficult to see, for by an attornment a new tenancy is 
created, which must be regularly determined in the same manner as an ordinary 
tenancy, and fresh proceedings instituted if the landlord desires actually 


Sects. 94-95. 
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partialexecution} 
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to resume possession; while an acknowledgment creates at most a tenancy 
at will, and if it is signed, a renewal of the writ of possession or decree may be 
obtained at any time within six months under Sec. 95. The persons who have 
signed the acknowledgment may also be proceeded against by the special form 
of civil bill ejectment provided by Sec. 80, ante, p. 138. And this proceeding may 
apparently be taken at any time, provided, of course, a title by the Statute of 
Limitations has not been acquired. 

(a) A judgment for possession for non-payment of rent, in the case of an agri- 
cultural holding, does not now affect under-tenants, unless the non-payment of 
rent was due to their default, and the judgment cannot be executed against them. 
They become tenants to the plaintiff under Sec. 15 of the Land Act, 1881: See Land 
Act, 1896, Sec. 12, post. 

(0) In Corr v. Harris (23 1. L. T. R. 82) a question was raised whether a civil bill 
decree in ejectment was properly executed where the original tenant, against whom 
the decree was obtained, signed an acknowledgment under this section. The 
Judges of the Exchequer Division, before whom the question arose, did not find 
it necessary to decide it; but they held that, at all events, an acknowledgment so 
signed constituted a surrender of the tenancy by operation of law, and the creation 
of a new tenancy at will between the parties, which latter tenancy, as being for 
temporary convenience, was not within the 69th Section of the Land Act, 1870, 
and did not require a notice to quit to determine it. 

If the sheriff, when he comes to execute a writ of habere, finds a sick person in 
occupation of portion of the premises, he may give possession of all the premises 
except the portion actually in the occupation of the sick person, and it appears 
that to do so would be a good delivery of possession, even though no attornment 
or acknowledgment be signed under this section: Ulster Bank v. Woolsey, 24 I. 
L. T. R. 65. 

Where a writ of habere was returned by the sheriff in an ejectment for non- 
payment of rent, and the plaintiff moved to take it off the file upon the ground 
that full possession of the lands had not been given, it was held that the motion 
was unsustainable, and that the proper remedy was by action against the sheriff 
for a false return: Keating v. Hanly, 141. L. T. R. 49. 


95. It shall be lawful for any plaintiff who shall have executed 
any such writ or decree as aforesaid without disturbing the posses- 
sion of any under-tenant or occupier who shall have made such 
acknowledgment in the Form No. 7 aforesaid, and shall not have 
attorned as tenant in manner aforesaid, and for the heirs, executors, 
administrators, or assigns of such plaintiff, at any time within six 
calendar months after such execution of the writ or decree, on 
application to the Chairman or Court from which such writ or 
decree shall have issued, to obtain a renewal of the same, to be 
again executed at the cost of such plaintiff or his representative or 
assignee in common Form of Law, as to the whole or any part of the 
said lands, and such renewal shall be without prejudice to any 
right or interest vested in the said party by virtue of the first execu- 
tion of the said writ or decree: Provided, however, that in case of 
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an ejectment for non-payment of rent no such renewal shall take 
place in case the tenant’s interest in the lease or other contract of 
tenancy shall have been redeemed in the meantime. 


A writ of habere remains in force, if unexecuted, for one year only, but it may 
be renewed at any time before its expiration by leave of the Court (Rules of 
Supreme Court, 1891, Order XLII., Rule 21). If the application is made after 
the expiration of a year, the plaintiff must satisfactorily explain his delay: Keogh 
v. Persse, 1. R.5 C. L. 54. And he must satisfy the Court that no change has taken 
place in the position of the parties: Shea v. M‘Donnell, 7 Ir. Jur. N. S. 366; 
Moriarty v. Landers, 171. L. T. & S. J. 635. 

The writ may also be renewed by leave of the Court after it has been executed, 
if it appears to be just that it should be re-executed (Order XLII., Rule 22). Such 
renewal will generally be allowed if possession has been forcibly re-taken: Stacpoole 
v. Walsh, 6 L. R. Ir. 444. But the application must be made promptly: Smith v. 
Connell, I. R. 1 C. L. 565. And upon notice: Ganley v. Doyle, 171. L. T. RB. 100. 
In an exceptional case, it was granted two years after the writ was issued: 
Ganley v. Doyle, 17 I. L. T. R. 100. 

The practice in the Exchequer Division, where possession was forcibly retaken, 
appears to have been to issue a writ of attachment against the party so taking 
possession, and not. to renew the writ of habere: Costello v. Costello, 15 I. L. T. & S. 
J. 140 (referred to in Stacpoole v. Walsh, 6 L. R. Ir. 444). 

A civil bill decree for possession of lands remains in force for one year from its 
date (14 & 15 Vic., c. 57, sec. 139). It cannot be renewed except for costs (ibid.), or 
where the defendant unlawfully retakes possession within six months after the 
execution of the decree (27 & 28 Vic., c. 99, sec. 44). Where the decree is made 
payable by instalments under Sec. 30 of the Land Act, 1887, it may, however, be 
executed after the expiration of a year. See notes to that section, post, and 
Draper’s Co. v. Bradley, 22 U. R. I. 483, 22 I. L. T. R. 70. 


96. In any case in which any such writ or decree shall have been 
executed as last aforesaid, and any such former tenant or occupier 
shall, within the said period of six months from the date of such 
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execution without lawful authority, re-enter into or resume the . 


possession of the said premises or any part of them, upon an appli- 
cation made to any Justice of the Peace of the county at Petty 
Sessions, and upon proof made before him to his satisfaction of the 
due service of a summons or notice of such intended application, and 
of the facts of such execution and unlawful re-entry, upon affidavit 
or on oath (which affidavit or oath such Justice is hereby authorized 
to take or administer), it shall be lawful for such Justice and he 1s 
hereby required to certify in writing under his hand that in Use 
opinion in such case a sufficient cause had been shown for having 
the said writ or decree executed anew as to the part or parts of the 
premises of which the possession shall have been resumed as afore- 
said, and upon the production of such certificate on the part. of the 
plaintiff in such action or civil bill, or his heir, executor, admunistra- 
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tor, or assignee, the writ or decree shall be executed anew by the 
sheriff or his special bailiff as to the part or parts of which the 
possession shall have been resumed as aforesaid. 


97. The clerk of the peace of the county in which any civil bill 
decree shall be made under this Act shall, on the application of any 
person interested, and on payment of a fee of two shillings and 
sixpence, enter in a book to be kept in his office for that purpose 
a memorandum of any judgment or decree in ejectment or order for 
restitution which shall be made under this Act, and also of any 
summary order for delivery of the possession of any lands or 
premises made by any Justice or Justices of the Peace under this 
Act, and of the return of any sheriff of the execution of any habere, 
decree, or order, which entry shall specify the names of the plaintiff 
and defendant, and of the lands recovered, and the nature and date 
of the decree or order, and the date of the execution thereof. 


98. In case any lands or premises respecting which any proceed- 
ing by way of civil bill shall be brought under this Act shall be 
situate partly in two or more counties, such proceeding by way of 
civil bill may be brought in any or either of them, and the sheriffs 
of the respective counties in which any part of such lands or 
premises shall be situate shall, so far as relates to the portion of 
the premises within their respective jurisdictions, execute such 
decree as may be made on delivery to each of them of a copy of 


_ such decree, signed by the Chairman who shall have made the 


Where Chairman 
interested, pro- 
ceedings may be 
taken in an 
adjoining county. 


same: Provided that where any lands shall be situate partly or 
wholly within a place which is a county of a city or county of a town 
of itself (except the county of the city of Dublin), the assistant 
barrister of the county at large and the Justices of the Peace of the 
said county at large shall have the same jurisdiction and exercise the 
like powers respecting such premises as if the same had been situate 
in the county at large. 

_ See notes to Sec. 52, ante, p. 100. Local venues in the Superior Courts are now 
abolished by the Judicature Act, 1877, Sec. 33. See Cussen v. Moloney, 2 L. R. 
I. R. 188, 121. L. T. R. 65. As to the practice before that Act where lands held under 


one contract of tenancy were situated in different counties, see Gray v. Lawder, 
TR 8.0), G. 2193, 


99. In any case in which the Chairman of the county shall 
happen to be the landlord or tenant, or claim to be entitled to the 
possession of any lands or premises situate in any one or more than 
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one county, and the same or any part thereof shall be situate 
within his own jurisdiction, and he or any other person shall be 
desirous to institute proceedings in respect of the said lands or 
premises under this Act on behalf of or against such Chairman, 
such proceedings may be had in some adjacent county without the 
jurisdiction of the said Chairman, or in the county in which the 
other part of the lands are situate; and the Chairman of such 
adjacent county shall have the like jurisdiction therein as if the said 
lands or the entire of them were situate in the said adjacent county, 
and an appeal shall lie therefrom in the like manner, and any decree 
or dismiss shall be executed by the sheriff of the county in which the 
lands are situate, as if it were a decree of the Chairman of such 
county. 


100. No action shall be brought or prosecuted against any 
Justice or other person hereby authorized, by whom any precept or 
warrant shall be issued or certificate shall be granted, nor against 
any constable or bailiff by whom such precept or warrant may be 
executed under and by virtue of this Act, by reason that the person 
on whose application the same shall be granted had not lawful 
right to recover the rent or the possession of the premises therein 
mentioned, or to prohibit the act therein prohibited. 


A precept may be issued by any Justice of the Peace to restrain waste under 
Sec. 35, and a warrant for the summary recovery of possession of premises held 
by cottier tenants, servants, or permissive occupants, by two or more Justices at 
Petty Sessions under Sec. 85 or Sec. 86. See notes to those sections, ante, 
pp. 141 and 142. 

The Justices Protection Act (12 Vic., c. 16) prevents any action being brought 
against a Justice of the Peace for any act within his jurisdiction, unless done 
maliciously and without reasonable and probable cause (Sec. 1), or for any act 
done without jurisdiction or in excess of jurisdiction, until the order has been 

“quashed either upon appeal, or by the Queen’s Bench Division upon certiorari 
(Sec. 2). See, generally, as to actions against magistrates, Molloy’s Justice of 
the Peace, p. 470, et seq. 

: An order wrongfully made by Justices under this Act may, however, be quashed 
on certiorari. See Reg. (Quinn) v. Justices of Tipperary, 12 L. R. Ir. 393. And if 
Justices refuse to do an act which it is clearly their duty to do, under this Act, 
they may be compelled to do it, either by writ of mandamus or by a rule in the 
nature of a mandamus under Sec. 5 of the Justices Protection Act (12 Vic., c. 16). 
See Reg. (Byrne) v. Knox, 22 L. R. Ir. 599. But where magistrates have a Te 
tion under any Act of Parliament, the Queen’s Bench Division will not review or 
control this discretion by mandamus. The Court will direct them to hear and 
determine, but not to determine in any particular way. See Reg. v. Justices ef 
King’s County, 81. C. L. R. 50; In re Armstrong, 141. C. L. BR. 97; and Molloy’s 
Justice of the Peace, p. 17, et seg. Where, however, the Justices have already 
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adjudicated, and all that remains to be done is a mere ministerial act, such as 
the issuing of a warrant under Sec. 86, ante, they may be compelled to act, upon 
their refusing to do so, by a rule in the nature of a mandamus: Reg. (Byrne) v. 
Knox, 22 L. R. Ir. 599. 


101. The title to any lands or premises shall not be drawn into 
question in any proceeding by way of civil bill under this Act. 

The County Court has now jurisdiction, where a question of title to lands is 
involved, provided the Government valuation does not exceed £30. (37 & 38 Vic., 


c. 66, sec. 1, as amended by 40 & 41 Vic., c. 56, secs. 53 & 54, see Dixon’s Carleton’s 
County Court Practice, 926.) 


102. No civil bill proceeding under this Act shall be defeated 
by reason of any technical objection whatsoever, or of any mistake, 
variance, or omission which is not manifestly calculated to mislead 
and injuriously prejudice the opposite party in the merits of his 
case. 


108. The schedules to this Act annexed shall be deemed and 
taken to be a part of this Act, and the forms therein contained, or 
any other forms to the like effect, may be used in the respective 
cases to which they are applicable. 


This section “does not bind the parties to follow exactly the forms annexed to 
the Act, but makes it only necessary to use them so far as they apply :” per 
Deasy, B., Malton v. M‘Guire, I. R. 11 C. L., at p. 6. And it is not necessary to 
prove a fact, simply because it is averred in one of the forms. Thus, in a civil bill 
ejectment for non-payment of rent, although the form prescribed by the Act avers 
that the defendant, or one of the defendants, holds the lands as tenant to the 
plaintiff, &c., it is not absolutely necessary that the tenant should be named as a 
defendant, if he is out of occupation, and has sub-let the lands to others. This 
form, however, has now been repealed by Stat. Law Rev. Act, 1893 (No. 1). See 
notes to Sec. 54, ante, p. 110. : 

Nor, again, is it necessary to prove a demand of possession in a civil bill eject- 
ment for overholding, although the fact that it has been made is averred in the 
form contained in Sch. A (No. 3). This form has also been repealed by the same 
Act; and the averment is omitted from the corresponding form attached to the 
County Court Rules of 1890 (Form 6). 


104. From and after the commencement of this Act, the several 
Acts and parts of Acts set forth in the schedule (B) to this Act 
annexed, so far as the same refer to the relation of landlord and 
tenant in Jreland, but not otherwise, and to the extent to which 
such Acts or parts of Acts are by such schedule expressed to be 
repealed, and not further or otherwise, shall be and are hereby 
repealed, except so far as may be necessary to support or enforce 
any lease made or contract entered into, or as to anything hereto- 
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fore done, or any right acquired (qa) or liability incurred, and except 
so far as any of the said Acts or parts of Acts repeal any former 
Act or part of an Act, and except so far as may be necessary for 
the purpose of supporting and continuing any proceeding hereto- 
fore taken or to be taken after the commencement of this Act, upon 
any proceeding commenced before the commencement of this Act, 
and except as to the recovery and application of any penalty for 
any offence which shall have been committed before the commence- 
ment of this Act. 


(a) The words “any right acquired ” in this section refer only to antecedent com- 
pleted events, and do not “aim at the quality, character, or legal effect of future 
dealings or transactions,” in respect of leases which were made prior to the passing 
of the Act: per Batt, C., Foley v. Gallagher, 2 L. R. Ir., at p. 401. The chance 
that one joint tenant of lands may, by right of survivorship, take the whole, is 
not a “right acquired” before the passing of the Act within the meaning of this 
section, so as to render invalid a partition deed executed after the passing of the 
Act which would have been void under the 9th Section of 2 Will. IV., c. 17, in 
consequence of the lease containing a covenant against alienation: Yolcy v. 
Gallagher, 2 L. R. Ir. 35, 389. See further as to the effect of this section in the 
case of leases containing covenants against assignment and sub-letting made while 
the repealed statutes, 7 Geo. IV., c. 29, and 2 Will. IV., c. 17, were in force, 
judgment of Wurrzstpz, C.J.: Donowghmore v. Forrest, I. R. 5 C. L., at p. 475, 
and notes to Sec. 10, ante, p. 30. 

The 4th, 5th, 6th, and 7th Sections of 10 Geo. I., c. 5, which provided that 
owners of the reversion of lands let in fee-farm or for lives, renewable for ever 
or for long terms of years, might open and work mines upon the demised lands, 
making compensation for damage done, are repealed by this section. But they are 
repealed in such a way that their application to grants or leases made prior to 
the passing of the Act is preserved, and similar provisions are contained in Sec- 
tions 32 & 33, ante, as regards leases and grants made after the passing of the 
Act. See notes to those sections, ante, pp. 65-66, and Fishbourne v. Hamilton, 


25 L. R. Ir. 483. 


105. This Act shall come into operation on the first day of 
January one thousand eight hundred and sixty-one. 
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SCHEDULES TO WHICH THIS ACT REFERS. 


SCHEDULE (A).* 


No. 1. 


Form or PRECEPT TO RESTRATIN WaAsTE. 


County of M. 
to wit. 


To C.D. and #.F., and all persons whom ‘it may concern. 

WHEREAS information on oath has been this day laid before me, being one of Her 
Majesty’s Justices of the Peace for the county of M., that you, C.D. and E.F., 
being the occupiers of [or acting under the authority of and in collusion with one 
M.N., being the occupier of] a certain dwelling house [or farm of lands] situateé 
at V., in the barony of 0. and county of M. aforesaid, and held by you as [tenant 
from year to year, or otherwise, as tenant or caretaker, as the case may be,] to 
A.B., do intend and are about to commit or suffer [or are in the act of committing 
or suffering] certain unlawful waste and injury to the premises by [state the nature 
of the waste, injury, alteration, or removal which is apprehended or actually being 
done], contrary to the statute in that case made and provided. 

These are, therefore, to command and firmly enjoin you and each of you, and all 
other persons whomsoever, not to proceed to [state again the waste, &c., apprehended 
or being done], or to continue the same, or otherwise to injure the said premises, 
or any part of them, until special leave, licence, and authority in writing for that 
purpose shall be first procured from and given by me, the said justice, or until 
the matter of the said information shall be first inquired into at the petty sessions 
of the peace to be holden at on the day of next, and this my 
precept lawfully annulled or altered in that behalf [or until the day of 
next, naming a particular day, or further order]. 

And in case you shall disobey this my precept, you and each of you, and all 
persons wilfully aiding, abetting, or assisting you in so doing, will be punished 
in pursuance of the statute in that case made and provided. 

And all constables of police, and others, are hereby required to prevent such 
waste or injury, and to apprehend and bring to justice all persons present and 
aiding or assisting in such unlawful acts, to be dealt with according to law. 

Given under my hand and seal, this day of , in the year 18 

G. H., 
Justice of the Peace for the county of M. 


*As to how far it is necessary to comply with the forms provided in this schedule, 
see notes to Sec. 103, ante, p. 152. 
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(Forms Nos. 2, 3, 4, and 5 are repealed by Stat. Law Rev. Act, 1893, No. 1.) 


No. 6. 


Form oF ATTORNMENT By UNDER-TENANTS OR OCCUPIERS OF LANDS RECOVERED IN 
EJECTMENT UPON THE EXECUTION OF A Writ or Cryit Birt DECREE FOR DELIVERING 
PossESSION WHERE THE UNDER-TENANTS ATTORN AS TENANTS TO THE PLAINTIFF. 


WHEREAS A.B. of hath lately recovered judgment in ejectment [or 
obtained a civil bill decree] for the lands and tenements in the tenancy or occupa- 
tion of the persons under-named respectively: Now we whose names are here- 
under subscribed, upon the execution of the writ of possession [or decree, if by 
civil bill] in the said cause, according to the statute in that behalf, with the assent 
of the said A.B. [or the attorney for the plaintiff] in the said cause, testified by 
the said attorney for the plaintiff signing these presents, do hereby severally and 
respectively attorn and become tenants to the said 4.B. of the several farms, 
lands, and tenements situate at the several places, and for the terms and com- 
mencing at the times mentioned and set opposite to our respective names in the 
schedule hereunder written, and do hereby severally agree to pay such respective 
rents for the same, and from such several periods or times as in the said schedule 
expressed; and we have severally given unto the said A.B., or his agent, 
the sum of one penny, in the name of attornment and in part of the said rents. 
{*Provided always, that if the said lands and tenements shall in due course of law 
be redeemed in pursuance of the statutes in such case made and provided, these 
presents shall thenceforth be void.] 

As witness our hands, this day of 18 5 

*This proviso to be added where the ejectment or civil bill ejectment shall have 


been for non-payment of rent. 


a Yearly Rent Term of the 
Tenants’ Farm or or WihoneDoe Holding, Commencem ento 
Names | Tenement | as the case may as the Term 
be the case may be 
La } piers 
£5 Ge 

C.D p00 May 1 and No-| One Year | 1 November or 

vember 1 29 September 
EB. F. ws ot March 25 and [or such day as 

September 29 may be agreed 
Gal. is 1 per acre} May 1 and No- on. | 

vember 1 

| 
Attorney for the plaintiff. 
Witness, Sheriff 
or 


Sheriff’s Officer. 


No. 7. 


Form or AcKNOWLEDGMENT BY OccUPIERS OF LANDS RECOVERED IN EsJECTMENT UPON 


morn EXxEcuTION oF A Writ or Civit Brit DECREE FOR DELIVERY OF PossESsION, 


WHERE THE PARTIES DO NOT AGREE TO AN ATTORNMENT AS TENANTS. 


We, whose names are hereunder subscribed, upon the execution of the writ of 


possession [or decree ] in this cause, with the assent of the said A.B. 


Sch. (A:) 


Sch. (A.) 
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{or the attorney for the plaintiff] in the said cause, testified by the said attorney 
signing these presents, hereby acknowledge that we respectively occupy the lands 


by the licence and at the will of the said A.B. , and that we will severally and 
respectively, when required by the said A.B. or his authorised agent or receiver, 
deliver up to the said A.B. or his authorized agent or receiver the possession 


of the said lands and premises in our respective occupation as set opposite to our 
respective names in the schedule hereunder written. [*Provided always, that if the 
said lands and premises shall in due course of law be redeemed in pursuance of 
the statutes in such case made and provided, these presents shall thenceforth 


be void.] 
As witness our hands, this day of 
Occupiers’ Names Farms or Lands 
CZ aaa - - - - Blackacre 
Bal ee 5 - - - Whiteacre 
G.H. - - - - - House and garden in Whiteacre 
Attorney for the plaintiff. 
Witness, Sheriff 


or 
Sheriff’s officer. 


*This proviso to be added where the ejectment or civil bill ejectment shall have 
been for non-payment of rent. 


23 § 24 Vict., Cap. 154. 


SCHEDULE (B).* 


157 


Ac7s AND Parts oF ACTS REPEALED, SO FAR AS THE SAME RELATE TO THE RELATION 
oF LANDLORD AND TENANT IN IRELAND, AND AS BY THE FOREGOING AcT 1s 


DECLARED. 


cae ee SS EE ee ee eee 


Date of Act 


Title of Act 


Extent of Repeal 


AcTS OF THE PARLIAMENT OF IRELAND. 


15 Kdw. 4, cap.1) An Act prohibiting Distresses to be taken 


contrary to the Common Law 


18 Edw. 4, cap.1} An Act whereby Distresses taken for Rent 


33 Hen. 8, s. 1, 
cap. 7 


10 Car. 1, s. 2, 
cap. 4 


10 Car: J; s..2, 
cap. 5 


10 & 11 Car. 1, 
cap. 7 


7 Wm. 3, cap. 12 


11 Anne, cap. 2 


4 Geo. 1, cap. 5 


8 Geo. 1, cap. 2 


10 Geo, 1, cap. 5 


5 Geo. 2, cap. 4 


may be sold 


An Act for all Lords to distrain upon the 
Lands of them holden, and to make their 
Avowrie, not naming the tenant, but the 
Land 


An Act concerning Grantees of Reversions, 
to take advantage of Breaches of Conditions, 
&ec. 


An Act for Recovery of Arrears of Rents by 
Executors of Tenant in Fee Simple 


An Act of Explanation of a Statute made in 
this Realm in the Eighteenth Year of the 
Reign of the late King Edward the Fourth. 
intituled ‘‘ An Act whereby Distresses taken 
‘¢for Rent may be sold”’ 


An Act for Prevention of Frauds and Per- 
juries 


An Act for the more effectual preventing of 
Frauds committed by Tenants 


An Act to explain and amend an Act, inti- 
tuled ‘An Act for the more effectual pre- 
«venting of Frauds by Tenants”’ 


An Act for amending an Act, intituled ‘‘ An 
“¢ Act to explain and amend an Act, intituled 
«©¢ An Act for the more effectual preventing 
‘of Frauds committed by Tenants’ ”’ 


An Act for the further Encouragement of 
finding and working Mines and Minerals 
within this Kingdom 


An Act for the further explaining and amend- 
ing the several Laws for preventing Frauds 
committed by Tenants, and for the more 
easy Renewal of Leases, and for the further 
amendment of the Law in certain Cases 
therein mentioned 


*See note at foot of p. 159. 


The entire Act 
The entire Act 


The entire Act 


The entire Act 


The entire Act 


The entire Act 


Sec. 1 


The entire Act 
except Sec. 7; 
Sec. 8 being 
already  re- 
pealed 


The entire Act 
except Sec. 1 


The entire Act 
except Secs. 
8, 9, 10 

Secs. 4, 5, 6, 
and 7 

Secs. 1, 2, 8, 
and 4 
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Date of Act 


Title of Act 


Extent of Repeal 


11 Geo. 2, cap. 4 


*51 Geo. 2, cap. 8 


17 Geo. 2, cap. 10 


25 Geo. 2, cap. 13 


1 Geo. 3, cap. 17 


3 Geo, 3, cap. 29 


5 Geo. 3, cap. 10 


15 & 16 Geo. 3, 
cap. 27 


23 & 24 Geo. 3, 
cap. 46 
31 Geo. 3, cap. 40 


40 Geo. 3, cap. 24 


46 Geo. 3, cap. 71 


56 Geo. 3, cap. 88 


1 Geo. 4, cap. 41 


An Act to explain and amend an Act, inti- 
tuled, “An Act for preventing incon- 
‘‘veniences that may happen by Privilege 
‘cof Parliament ”’ 


An Act for the more effectual securing the 
Payment of Rents, and preventing Frauds 
by Tenants 


An Act to prevent the pernicious Practice of 
burning Land, and for the more effectual 
destroying of Vermin 


An Act for explaining, amending, and making 
more effectual the Laws relating to Landlord 
and Tenant 


An Act for reviving, continuing and amending 
several temporary Statutes, and for other 
Purposes therein mentioned 


An Act for the more effectual preventing the 
pernicious Practice of burning Land 


An Act for the more effectually carrying into 
execution the Laws heretofore made to pre- 
vent the pernicious Practice of burning Land 


An Act to amend the several Acts of Parlia- 
ment made in this Kingdom for the more 
effectual preventing of Frauds by Tenants 


An Act for the Apportionment and more easy 
Recovery of Rents in certain Cases 


An Act for the Preservation of Shrubs and 
Trees 


An Act for more effectually preventing the 
burning of Land 


STATUTES OF THE PARLIAMENT OF THE UNITED 
Krinepom or Great Brirarin AND [TRELAND. 


An Act to amend several Acts for the Encour- 
agement of finding and working Mines and 
Minerals within Ireland 


An Act to amend the Law of Ireland respect- 

ing the Recovery of Tenements from 
absconding, overholding, and defaulting 
Tenants, and for the Protection of the 
Tenant from undue Distress 


An Act to extend the Benefit of Two Acts 
made in the Fifty-sixth and Fifty-eighth 
Years of the Reign of his late Majesty King 
George the Third, for amending the Law of 
Ireland respecting the Recovery of Tene- 
ments from abscondiug, overholding, and 
defaulting Tenants 


Sec. 3 


Section 9 


The entire Act 


Secs. 1, 2, and 
3 


Secs. 2, 3, 4, 
and 5 


The entire Act 


The entire Act 


The entire Act 


The entire Act 


The entire Act 


The entire Act 


Secs. 2 and 3. 


Sec. 14, being 
the Residue 


of the Act 
unrepealed 
Sec. 2 


*This is a clerical error for 15 Geo, 2, Cap. 8. See Irish Statutes Revised, p. 469, 


note (a). 


Date of Act 


4 Geo. 4, cap. 89 


7 Geo. 4, cap. 29 | An Act to amend the Law of Ireland respect- 


4&5 Wm. 4, 
cap. 22 

8 & 9 Vict., 
cap. 106 

9 & 10 Vict., 
cap. lil 

14 & 15 Vict., 
cap. 25. 


14 & 15 Vict., 
cap. 57 


An Act to limit and regulate the expense of 
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Title of Act 


| Extent of Repeal 


certain proceedings in the Courts of Justice 
- oe in the Particulars therein men- 
ione 


ing the Assignment and Sub-Letting of 
Lands and Tenements 


An Act to amend an Act of the Eleventh 
Year of King George the Second, respecting 
the Apportionment of Rents, Annuities, and 
other periodical payments 


An Act to amend the Law of Real Property 


An Act to amend the Law in Ireland as to 
Hjectments and Distresses, and as to the 
Occupation of Lands 


An Act to improve the Law of Landlord and 
Tenant in relation to Emblements and 
growing crops seized in Execution 


An Act to consolidate and amend the Laws 
relating to Civil Bill and other Courts of 
Quarter Sessions in Ireland, and to transfer 
to the Assistant Barrister certain Jurisdic- 
tion as to Insolvent Debtors 


Sec. 1 


The entire Act 
except as to 
Leases, In- 
struments, 
and Agree- 
ments for 
Leases made 
between the 
Ist day of 
June 1826 
and the Ist 
day of May 
1832 


Secs. 2 and 3 


Sec. 3, save so 
far as same 
relates to 
Feoff ments. 
Partitions, 
and Bix - 
changes 


Heche. 2.0, 4. 
5, 6, 7, 8, and 
9 


Sec. 1, so tar 
as regards 
Treland 


fecs. 81, 84, 85, 
86, 87, 92, 94, 
and 96, so far 
as they re- 
late to Pro- 
ceedings be- 
tween Land- 
lord and Ten- 
ant, and to 
Persons in 
occupation 
who shall 
have signed 
Acknowledg- 
ments pur- 
suant to the 
Act 


N.B.—Portions of this schedule are repealed by Stat. Law Rev. Acts, 1874 and 


1892, the sections referred to being also repealed by those Acts. The schedule is. 


printed above as revised. 


— 


Sch. (B.) 


Sect. 1. 


Legality of 
Ulster tenant- 
right custom. 


LANDLORD AND TENANT (IRELAND) ACT, 1870. 
(33 & 34 VIC. CAP. 46.) 


SSS 


Ayn Act To AMEND THE LAW RELATING TO THE OCCUPATION AND 
OwnerRsHIP OF LAND IN IRELAND. [1st August, 1870.] 


[The preamble is repealed by Stat. Law Rev. Act, 1893, No. 2.] 


Part I. 
LAW OF COMPENSATION TO TENANTS. 
Claim to Compensation. 


1, The usages prevalent in the province of Ulster, which are 
known as, and in this Act intended to be included under, the 
denomination of the Ulster tenant-right custom,(@) are hereby 
declared to be legal,(d) and shall, in the case of any holding in 
the province of Ulster proved to be subject thereto, be enforced 
in manner provided by this Act.(c). 

Where the landlord has purchased or acquired or shall hereafter 
purchase or acquire(d) from the tenant the Ulster tenant-right 
custom to which his holding is subject, such holding shall thence- 
forth cease to be subject to the Ulster tenant-right custom. 

A tenant of a holding subject to the Ulster tenant-right custom, 
and who claims the benefit of such custom, shall not be entitled 
to compensation under any other section of this Act 3(e) but a 
tenant of a holding subject to such custom, but not claiming under 
the same, shall not be barred from making a claim for compensa- 
tion, with the consent of the Court, under any of the other sections 
of this Act, except the section relating to compensation in respect 
of payment to incoming tenant; and where such last-mentioned 
claim has been made, and allowed, such holding shall not be again 
subject to the Ulster tenant-right custom. 


The sections of this Act and of the Land Act, 1881, especially dealing with 
holdings subject to the Ulster custom and with holdings not in Ulster, but subject 
to a usage corresponding to the Ulster custom, are—of this Act:—Sec. 1 (legality 
of the custom); Sec. 2 (legality of other tenant customs) ; Sec. 8 (away-going crops) ; 
and Secs. 12, 18, and 20. Of the Act of 1881:—Sec. 1 (12), (13) (sale of tenancies) ; 


eo CU TUT CS 


—— TY 


a ee eee 
> 
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Sec. 20 (4) (determination of tenancy); Sec. 21 (existing leases); Sec. 22 (contract 
inconsistent with Act). Of the Act of 1896:—Sec. 49 (nothing in the Act to affect 
rights, &c., under the custom). See also the Amending Act, 34 & 35 Vic., c. 92, 
post. 

(a) There is no definition in this Act of the Ulster custom; and the use of the 
plural in the word “usages” in this section points to the reason of this—viz., that 
the Ulster custom varies not only in different counties but also on different estates 
in the same county, and cannot, therefore, be defined. “Everyone who knows 
anything about the Ulster tenant-right custom knows that it varies very much on 
estates a very few miles from each other. I have heard these variances proved in 
the Rolls over and over again :” per Sutuivan, C., in M‘Elroy v. Brooke, 16 L. R. Ir., 
at p. 69. And in Lendrum v. Deazley, 4 L. R. Ir., at p. 645, Bat, C., says, “The 
Ulster tenant-right custom is not uniform; it exists and manifests itself with a 
variety of usages. Therefore, when a claim founded upon it is made in respect of 
a particular holding, we must, in the first instance, ascertain what is the usage 
applicable to the holding.” But there are certain elements essential to the custom. 
“Now, it seems to me,” says Porter, M.R., in M‘Elroy v. Brooke, 16 L. R. Ir., at 
pp. 74, 75, “that it is a question of law what are the essential elements of tenant- 
right custom, for the Land Act of 1870 contains no definition of the Ulster tenant- 
right custom referred to in its first Section. The use of the plural in the word 
“usages’ in that Section has often been referred to. . . . It seems to me, 


‘therefore, that the Court must be prepared to determine, as a matter of law, what 


are these essential particulars, otherwise there might be in one Court one principle 
governing the decision and a different one in the next; and it seems to me that 
these two Sections presuppose, on the part of the Court, a knowledge of what are 
the essential particulars of the Ulster tenant-right custom. Speaking for myself, 


it seems to me that the important essentials of the custom are the right to sell, 


to have the incoming tenant, if there be no reasonable objection to him, recognised 
by the landlord, and to have a sum of money paid for the interest and the tenancy 
transferred. I think if any of these ingredients are absent, the essentials of the 
Ulster tenant-right custom are wanting” (M‘Hlroy v. Brooke, 16 L. R. Ir., at 
pp. 74 and 75). See also as to the nature of the custom generally: Harper v. 
Dufferin, 1 Greer, 253; Upton v. Dufferin, 32 I. L. T. R., 118; Gosford v. Lyons, 
33 I. L. T. R., 83; and Norris v. Lyle, 1 Greer, 323. In Graham v. Earl of Erne, 


Donnell’s R., p. 405, Mr. Brake, Q.C. (C.C.J. of the county of Fermanagh), states 


the “five leading features” of the custom as follows :— 

“1st.—The right or custom in general of yearly tenants, or those deriving through 
them, to continue in undisturbed possession so jong as they act properly as tenants 
and pay their rents. 

“9nd.—The correlative right of the landlord periodically to raise the rent, so as to 
give him a just, fair, and full participation in the increased value of the land, but 
not so as to extinguish the tenant’s interest by paying a rack rent. 

“3rd.—The usage or custom of the yearly tenants to sell their interest, if they 
do not wish to continue in possession, or if they become unable to pay the rent. 

“Ath —The correlative right of the landlord to be consulted and to exercise a 
potential voice in the approval or disapproval of the proposed assignee. 

“5th.—The liability of the landlord, if taking land for his own purposes from a 
tenant, to pay the tenant the fair value of his tenant-right.” 

In Stevenson v. Leitrim, 1. R. R. & L. A. 121, 71. L. T. BR. 34, Donn. 340, it was 
held that the custom was not excluded by a special written contract entered into 
between the landlord and the tenant some years previously which stringently pro- 

L 


‘Sect. 1. 


Essentials to 
Ulster custom. 


Sect. 1. 


Right of landlord 


to raise rent. 


How holding’ 
transferred 


under custom. 


Consent of 
landlord, how 
far necessary. 
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hibited alienation by the tenant, and that the tenant having been ejected upon a 
notice to quit was entitled to compensation for loss of his tenant-right under this 
Section. 

The right of the landlord to periodically increase the rent was, until the passing of 
the Land Act, 1881, recognised as a legal incident of the custom: Moody v. Rotten, 
Donn. 483, and in Clarke v. Rotten, 9 I. L. T. R. 95, Donn. 485. Pauzs, C.B., in 
the last case held that if the new rent demanded had been a fair one there would 
have been no breach of the tenant-right, but that, as the new rent demanded was 
unfair, there had been a breach, and he awarded compensation to the tenant who 
had been served with a notice to quit to enforce payment of the increased rent. 
See also Jolly v. Archdall (C. C.), Donn, 327, and Thompson v. Hamilton (C. C.), 
Donn. 314. In determining whether the increased rent demanded was fair or 
unfair, it was held that the land should be valued irrespective of the tenant’s 
improvements: Carraher v. Bond (C. C.), 6 Ir. L. T. R. 19, Donn. 319; Bennett v. 
Jones (C. C.), 81. L. T. R. 94, Donn. 514. 

The transfer of a holding under the custom from one tenant to another is effected 
by surrender by operation of law of the old tenancy, and the creation of a new 
tenancy between the landlord and the incoming tenant, and not by assignment; 
“but though the transaction between the outgoing and incoming tenant was called 
a sale, there was not what strictly should be called a sale, nor was there any 
conveyance to be executed by the old to the new tenant; the process was, that the 
new tenant, having been approved of by the landlord or his agent, the sum to be 
paid was deposited by him with the agent in the office: thereout was paid in the 
first instance all rent due to the landlord, and any other sums properly payable 
by the outgoing tenant; and thereupon the balance of the purchase-money was paid 
to the outgoing tenant; and thereupon the new tenant was substituted as the 
tenant of the farm instead of the old tenant:” per Monanan, C.J., Stevenson v. 
Leitrim, 1. RB. BR. & L. A., ab p. 158; and see Hillock v. Cope, 9 I. L. T. R. 77,. 
Donn. 480; Hart v. McGeough, 13 I. L. T. R. 19; Martin v. Smyth, Greer 
Leading Cases, App. 50; Boyle v. Cunningham, 27 I. wu T. R. 111; and 
Mullan v. Traill, Greer Leading Cases, App. 96. 

In Lyons v. Martin, 33 I. L. T. R. 83, Patuss, C.B., held that, in the case of a. 
sale under the custom and irrespectively of Sec. 1 of the Land Act of 1881, of a. 
holding cn an Ulster custom estate, if the landlord is not served with the prescribed 
notice of the sale he may refuse to accept the purchaser as tenant; and the only 
remedy of the vendor is an action for damages for breach of contract. In giving 
his decision he said, “I will treat it as if the Act of 1881 had never been passed, 
and my opinion is that that Act not having been passed, you had no right to sell’ 
at all without the consent of the landlord. You could never make him create new 
tenancies unless he consented.” . . . . “The legal usage was that under the. 
Ulster custom an assignment of a tenancy took place by the surrender of an old 
tenancy and the creation of a new tenancy by the landlord. The essence of the 
transaction was that the landlord should be a party. There was no custom that 
bound the landlord to grant an estate to a new tenant. It never could be specifi- 
cally performed.” 

In Lindsay v. Corry, 34 I. L. T. R. 204, Mrreprrn, J., held that where the. 
tenant of a holding, subject to the Ulster custom, sold his holding and conveyed it 
to a purchaser without giving any notices to the landlord under Sec. 1 of the Act 
of 1881, and the landlord refused to recognize the purchaser as tenant until such 
notices were given, the conveyance did not vest the holding in the purchaser, and. 
the purchaser could not have a fair rent fixed under the Act of 1881. 


33 § 34 Vict., Cap. 46. 163 


In Browne v. Bruce, Donn. 488, Firzcerawp, B., held that an estate rule limiting 
the compensation for the tenant-right to five years’ purchase, which had only been 
put in force since 1862 (the tenant-right custom having existed previously), was not 
binding. In Austin v. Scott, Donn. 184,'5 I. L. T. R. 173, where a similar estate 
tule had prevailed since 1848, Monanan, C.J -, reserved the point for the Court for 
Land Cases Reserved, but it does not appear that the case went further. See also 
Henry v. Paul, 10 1. L. T. R. 88, 177 n.; M‘Loughilin v. Pyle, W A. Gi Te R176: 
Loughran v. M‘Geough, Donn. 383, 404. In Colbert v. Stewart, Donn. 490, Duasy, B., 
held a custom limiting the compensation to ten years’ rent proved and reduced the 
decree accordingly; and see Gilmore v. Stewart, 11 I. L. 'T. R. 65, M‘Groggan v. 
Montgomery, 13 I. L. T. R. 77, and Graham v. Erne, Donn. at p- 410, where 
Braxe, C.C.J., stated that such estate rules, “if of long standing and well recog- 
nized,” are binding. 

As to the effect of the Ulster custom on the right to improvements and on the 
presumption as to whom improvements belong in the fixing of fair rents, see notes 
to Land Act, 1896, Sec. 49, post, pp. 595-6. 

After some doubt it has now been clearly decided that the tenant-right custom 
may apply to holdings held under lease, see Austin v. Scott (MonaHan, C.J.), 
Donn. 184,51. L. T. R. 173; Stevenson v. Leitrim, I. R. R. & L. A. 121, Donn. 340, 
71. L. T. R. 34. “ Austin v. Scott before Chief Justice Monanan, and Stevenson v. 
Lord Leitrim before the Judges in the Court for Land Cases Reserved, have settled 
the point that there is such a thing as leasehold tenant-right without referring to 
several other cases:” per Mr. Commissioner Lirron in M‘Elroy v. Brooke, 
16 L. R. Ir., at p. 62. And see Sec. 21 of the Land Act, 1881, post, whereby certain 
leaseholders are expressly declared entitled to claim under the custom except as 
therein mentioned. In short, the question as to whether the custom applies to any 
particular leasehold holding now is one of fact, not of law; and in each case, 
whether leasehold or yearly tenancy, the existence of the custom must be proved 
or admitted. 

As to the nature of the evidence necessary to establish the custom, see Allen v. 
M‘Geough, 10 1. L. T. R. 171; MW‘ Laughlin v. Lyle, 10 I. L. T. R. 178; M‘Vown v. 
Beauclerc, 7 I. L. T. R. 185, Donn. 227; Filison v. Mansfield, 6 1. L. T. R. 133, 


Donn. 198; Burns v. Ranfurly, Donn. 200; Blakeley v. Gray, 11 I. L. T. R. 79; 


Norris v. Lawrence, Donn. 476; Moore v. Mowbray, 14 I. L. T. R. 33; ZLaton v. 
Archdale, ibid. 34; M‘Cann v. M‘Cann, 13 I. L. T. R. 120; Turner v. Nolan, 


Donn. 496; Matchett v. Morton, 13 I. L. T. R. 128 (Frrzczratp, B.). All these cases 


seem to show that both as to yearly tenancies and leaseholds evidence of the 
existence of the custom on the same estate is admissible, but that evidence of the 
eustom on other surrounding estates can only be admitted after some evidence has 
been given of the existence of the custom on the estate in question. See also 


_ Austin v. Scott, 5 I. L. T. R. 173, Donn. 184, and Turner v. Nolan, Donn. 496. 


And, as to admitting evidence of the custom on surrounding estates in tne case of 
small estates, see WVelson v. Caldwell, 51. L. T. R. 116, Donn, 263; Moor v. Watson, 
Donn. 264; Lynn'v. Knox, Donn. 265. In Allen v. M‘Geough, 10 I. L. T. R. 171, 
Patztes, C.B., held that, in the absence of special circumstances to the contrary 
being proved, a previous decree for compensation as to another holding on the 
same estate was evidence of the general custom of the estate. 

() Before the passing of this Act the tenant-right custom was not legal, and 


gould not be enforced at law or equity. ‘Customs have been legalized by this Act, 


which, before it passed, could not have been recognized by the Courts as legal 
customs, because they were inconsistent with the contract and uncertain:” per 


| i as ee 
| 


Sect. 1. 
Estate rules 
restricting 
custom, 


As to the appli- 
cation of the 
custom to 
leaseholds. 


Custom not 
legal before 
Act. 


Sect 1 


Effect of 34 & 
35 Vict., c. 92. 
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Lawson, J., Stevenson v. Leitrim, IRB. R. & L. A., ab p. 135; and see, also, 
The Marquis of Waterford’s Estate, 1. R. 5 Eq. 59, 434, 5 1. L. T. R. 125, in which 
the question was, whether a Landed Estates Court conveyance which set out 
certain tenancies in its schedule, but did not state that the tenancies were subject 
to the Ulster custom, destroyed the custom as regards the tenancies. The differences 
of opinion among the Judges in that case led to the passing of the Amending Act, 
34 & 35 Vic., c. 92, post, which preserves the custom and other rights under this 
Act, where property is conveyed under the Landed Estates Court Act subject to 
tenancies, although such rights are not referred to in such conveyance. See, 
however, Barron v. Stephenson, 91. L. T. BR. 145. 

The Ulster custom is somewhat analogous to, but is different in its nature from, 
the “customs of the country” referred to in Wigglesworth v. Dallison, 1 Smith’s 
L. C. and like cases. The Ulster custom may be, and often is, inconsistent with 
some of the terms of the contract of tenancy. Thus, in Stevenson v. Leitrim, 
IR. RB. & L. A. 121, 71. L. T. BR. 34, Donn. 340, the tenant, prior to 1867, held 
from year to year, and his holding was subject to the custom, and in 1867, being 
under notice to quit, he and the landlord executed an agreement of letting from 
year to year containing (inter alia) a stringent provision against assignment, and 
it was held by the Court for Land Cases Reserved (diss. Cuatrerton, V.C., and 
Morris, J.) that the custom was not excluded by the agreement; that the holding 
remained subject to the custom; and that the tenant having been evicted upon a 
notice to quit was entitled to compensation for the loss of the tenant-right. See, 
also, Breen v. Hutton (C. C.), 71. L. T. R. 22, where the claim failed, as the custom 
was not proved, and Henegan v. Kenmare, 141. L. T. R. 120. 

The question whether, where there is a clause in the contract of tenancy or a 
usage of the estate against sub-letting, the violation of such clause or usage 
forfeits the right to claim under this section appears to be a question of fact as to 
what is the particular usage on the estate. In Friel v. Leitrim, I. R. R. & L. A. 101, 
Donn. 335, 71. L. T. R. 1, it was held by the Court for Land Cases Reserved (diss. 
Wuiresipe, C.J., and Morris, J.) that sub-division will not disentitle a claimant 
to the benefits of the custom, where the usage is to require the person who came 
in by the sub-division to sell to the other occupier, and it is not proved that the 
landlord made such a requirement. See, also, Fleck v. O'Neill, Donn. 188; but see, 
contra Armstrong v. Ellis, 6 I. L. T. R. 63, Donn. 195, where Hucues, B., held that 
the consent of the landlord to sub-division is an essential incident of the custom. As 
to the effect of sub-division on the right to make a claim under the Ulster tenant- 
right custom, see, further, Scott v. Cunningham, 261. L. T. & 8. J. 3589. 

As to the amount of compensation for the tenant-right see Friel v. Leitrim, 
5 1. L. T. R. 187, Donn. 278; Johnson v. Patten, 5 I. L. T. R. 159, Donn. 178; 
Lindsay v. Kennedy, 11 I. L. T. R. 58, in which case Lawson, J., took the value 
of a quarry on the holding into consideration. 

(c) That is tossay, by serving a claim for compensation for the loss sustained by 
any breach of the custom. See Sec. 16 of this Act, post. 

(d) In Lendrum v. Deazley, 4 L. R. Ir, 635, 13 I. L. T. R. 111, it was held by the 
Court of Appeal that where a landlord resumes possession from a tenant, not with 
a view to retention thereof permanently, but only until such time as a new tenant 
should be substituted, he does not “acquire” such custom from the tenant within 
the meaning of this Section, and that the custom will still continue to attach to 
the holding. See, also, Magee v. Bath, 81. L. T. R. 219, Donn. 477; Johnson v. 
Beatty, 10 I. L. T. R. 93; Killeen v. Coates, 10 I. L. T. R. 159; Irvine vy. M'Kelvey 
Donn. 380; anc Pyrne v. Arran, Donn. 487: Greer Leading Cases, 532. 
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(e) Some of the County Court Judges have allowed alternative claims under Sects. 1-8. 
this Section and under Sections 3 or 4, and have allowed the tenant, if he failed 
to prove the existence of the custom to proceed under Section 3 or 4, post, see 
Graham v. Erne (Donn. 405), Fegan v. Waring (5 I. L. T. R. 39), Thompson v. 
Kilmorey (5 I. L. T. R. 117), Doran v. Cummins (6 I. L. T. RB. 145, Donn. 411). In 
Waddell vy. Rice, 10 I. L. T, R. 152, where, on appeal, the claim under the custom 
was dismissed, Firzcrranp, B., offered to remit the alternative claim to the 
Chairman for hearing. On the other hand, in M‘Staye v. Love, 10 I. L. T. RB. 184, 
and M‘Comiskey v. Carter, 6 I. L. T, R-. 15, it was held that before the hearing 
the tenant must elect whether he claims under or against the custom, and that 
he is bound by his election. 


2. If, in the case of any holding not situate within the province Legality of 

of Ulster, it shall appear that an usage prevails which in all essen- siete 
tial particulars corresponds with the Ulster tenant-right custom, it dala 
shall in like manner, and subject to the like conditions, be deemed 
legal, and shall be enforced in manner provided by this Act, 
_ Where the landlord has purchased or acquired or shall hereafter 
purchase or acquire from the tenant the benefit of such usage as 
aforesaid to which his holding is subject, such holding shall thence- 
forth cease to be subject to such usage. 

A tenant of any holding subject to such usage as aforesaid, and 
who claims the benefit of the same, shall not be entitled to. claim 
compensation under any other section of this Act, but a tenant of 
a holding not claiming the benefit of such usage shall not be barred 
from making a claim for compensation with the consent of the 
_ Court under any of the other sections of this Act; and where 
such last-mentioned claim has been made and allowed, such holding 
shall not be again subject to such usage as aforesaid. 

‘See notes to Sec. 1, ante. 

_ . 8. (a) Where the tenant of any holding held by him under a Compensation éx 
tenancy (6) created after the passing of this Act is not entitled to custom. 
compensation under sections 1 and 2 of this Act, or either of such 
sections, or if entitled does not seek compensation under said 
sections or either of them, and is disturbed (c) in his holding by 

the act of the landlord, he shall be entitled to such compensation 
 *for the loss which the Court shall find to be sustained by him by 
reason of quitting his holding, to be paid by the landlord, as the 
Court may think just (d) so that the sum awarded does not exceed 

_ the scale following ; that is to say: 

In the case of holdings valued under the Acts relating to the 


valuation of rateable property in Ireland at an annual value of — 


: ig eae : ithe 
ze i f this Section in italics were repealed by the 6th Section o 

Land Abt 1881 e tae the repealing portion of the latter Section has now been 
repealed by Stat. Law Rev. Act, 1894. A higher scale of compensation is, however, 


provided by the unrepealed portion of the 6th Section of the Act of Rls 


Sect. 3. 
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(1.) £10 and under, a sum which shall in no case exceed 
seven years’ rent ; 

(2.) Above £10 and not exceeding £30, a sum which shall in 
mo case exceed five years’ rent ; 

(3.) Above £30 and not exceeding £40, a sum which shall in 
mo case exceed four years rent ; 

(4.) Above £40 and not exceeding £50, a swm which shall in 
mo case exceed three years rent ; 

(5.) Above £50 and not exceeding £100, a sum which shall in 
no case exceed two years rent ; 


(6.) Above £100, a sum which shall in no case exceed one 
year’s rent; But in no case shall the compensation 
exceed the sum of £250. 


Any tenant in a higher class of the scale may, at his option, claim 

compensation under a lower class, provided such compensation shall 
not exceed the sum to which he would be entitled under such lower 
class on the assumption that the annual value of his holding is 
reduced to the sum (or where two sums are mentioned, the highest 
sum) stated in such lower class, and that his rent is proportionally 
reduced. 
_ Provided that no tenant of a holding valued at a yearly sum 
exceeding £10, and claiming under this Section more than four 
years’ rent, and no tenant of a holding valued at a yearly swum 
not exceeding £10, and claiming as aforesaid more than five years’ rent, 
shall be entitled to make a separate or additional claim for improve- 
ments other than permanent Buildings and reclamation of waste 
land.* 

Provided that— 

(1.) Out of any moneys payable to the tenant under this section 
all sums due to the landlord from the tenant or his 
predecessors in title in respect of rent, or in respect of 
any deterioration of a holding arising from non-observance 
on the part of the tenant of any express or implied 
covenant or agreement, (e) may be deducted by the land- 
lord, and also any taxes payable by the tenant due in 
respect of the holding, and not recoverable by him from 
the landlord : 

(2.) A tenant of a holding who at any time after the passing 
of this Act sub-divides such holding, or sub-lets the same 
or any part thereof without the consent of the landlord 


*The portions of this Section in italies were repealed’ by the 6th Section of the 
Land Act, 1881; but the repealing portion of the latter Section has now been 
repealed by Stat. Law Rey. Act, 1804. A higher scale of compensation is, however, “ 
provided by the unrepealed portion of the 6th Section of the Act of 1881. wed 
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in writing, or, after he has been prohibited in writing by 
the landlord or his agent from so doing, lets the same or 
any part thereof in con-acre save for the purpose of being 
solely used and which shall be solely used for the growing 
of potatoes or other green crops, the land being properly 
manured, shall not, nor shall any sub-tenant of or under 
any such tenant as last aforesaid, be entitled to any com- 
pensation under this section: 

(3.) A tenant of a holding under a lease made after the passing 
of this Act, and granted for a term certain of not. less 
than thirty-one years, shall not be entitled to any com- 
pensation under this section, but he may claim compen- 
sation under Section 4 of this Act. 

The tenant of any holding valued wnder the Acts relating to the 
valuation of rateable property in Ireland at an annual value of 
not more than one hundred pounds, and held by him under a 
tenancy from year to year existing at the time of the passing of 
this Act, shall, if disturbed by the act of his immediate landlord, 
be entitled to compensation under and subject to the provisions of 
this Section. 

Any contract, made by a tenant by virtue of which he is deprived 
of his. right to make any claim which he would otherwise be entitled 
to make under this Section shall, so far as relates to such claim, 
be void, both at law and in equity; this provision shall be subject 
to the enactment contained in the Section of this Act relating 
to the partial exemption of certain tenancies, and remain in force 
for twenty years from the first day of January one thousand eight 
hundred and seventy-one, and no longer, unless Parliament shall 


otherwise determine (/). 


(a) The parts of this Section in italics were expressly repealed by Section 6 of 
the Land Act, 1881, post, but the repealing portion of the latter Section has now 
been repealed by Stat. Law Rev. Act, 1894. There are also certain classes of 
tenancies which do not come within the exceptions from this Act and which do 
come within the exceptions from the Land Acts, 1881 and 1896, and, owing to the 
opening words of Sec. 58 of the Act of 1881, and to the decision in Fawcett v. 
Collum [1901], 1 Ir. R. 129, 135, it may yet become necessary to decide wheshey 
there is any scale of compensation or any compensation for disturbance in the 


cases of holdings within the Act of 1870 but excepted from the Acts of 1881 and 


1896. 

In the case referred 
held under a letting which was for “temporary convenience,’ 
before the Act of 1881, was excluded from that Act, although the purpose of the 


letting was not expressed (see Sec. 58 (7), Act of 1881). The holding, however, was 


to of Fawcett v. Collum [1901], 1 I. R. 129, the tenant had 
> and having been made 


Sect. 3. 


Sect. 3. 


When section 
applies. 


What amounts 


to disturbance, 


168 Landlord and Tenant (Ireland) Act, 1870. 


not excluded from this Act, as it was not expressed to be let for “temporary con- 
venience” (see Sec. 15 (4) of this Act, post). The landlord having served notice to 
quit, the tenant, on so claiming, was awarded compensation for improvements and 
for disturbance on the scale set out in Sec. 6 of the Act of 1881, and on a scale 
higher than that allowed by Sec. 3 of this Act, and the Land Commission affirmed 
this decision. The landlord appealed from the award of compensation for disturb- 
ance, but consented to allow the tenant compensation for improvements, and the 
maximum compensation for disturbance under Sec. 3 of this Act. The Court of Appeal 
(AsHBoURNE, L.C., Firzcrppon, and Houmes, L.J.J., dissentiente WALKER, L.J.) held 
that Section 6 of the Act of 1881 and the scale in that Section did not apply to 
the case, and that no part of the Act of 1881 applied to the case. As the landlord 
consented to the tenant being allowed compensation under the scale in Sec. 3 of 
this Act, it was not necessary to decide the point whether Sec. 3 applied to the 
case or would apply to such a case, but AsHpournzE, L.C. (see pp. 139, 140), and 
Houmes, L.J. (see p. 150) were prepared to decide that Sec. 3 did apply to the 
case and would apply to such cases, while Frrzcrezon, L.J., expressly reserved his 
decision on the point (see p. 140). In this connection the definition of “Land Law 
Acts” contained in Sec. 48 of the Act of 1896 should be referred to. The point 
is not an unimportant one, as the excluding clauses of Sec. 58 of the Act of 1881 
and Sec. 5 of the Act of 1896 are wider than the excluding clauses of this Act (see 
Sec, 15), and future tenants who are excluded from the fair rent provisions of the 
Act of 1881 can apply for compensation for disturbance. 

The number of claims under this Section has been greatly diminished, as a tenant 
holding under a statutory tenancy under the Land Act, 1881, cannot be compelled 
to quit his holding except for a breach of a statutory condition (Land Act, 1881, 
Sec. 5), in which case he is not entitled to compensation for disturbance (Sec. 13, 
Sub.-sec. 6); but a future tenant who does not accept an increase of rent demanded, 
and is compelled to quit, can apparently claim under this Section. See Sec. 4 (3) 
of the Land Act, 1881, gost. 

(6) This Section is, by its own provisions, confined to tenancies—(1) From year to 
year, created after August Ist, 1870; (2) Under lease made after August 1st, 1870, 
for terms of less than thirty-one years or for a life or lives; (3) From year to year, 
existing at the 1st August, 1870, the annual value of the holding not exceeding £100. 

In O'Donovan v. Kenmare, 1896, 2 Ir. R. 512 & 521, the Land Commission held 
that the executor of a tenant, who held under a lease for her own life, was entitled 
to compensation for both improvements and disturbance, but, on appeal, the Court 
of Appeal (AsHBourRNE, L.C., Frrzcrsson, and Barry, L.J.J -, dissentiente WALKER, 
L.J.) held that the executor was not entitled to compensation for disturbance. 

(c) No definition of “disturbance” is given; but Rule 4 of the Judges’ Rules of 
1870, post, states that the tenant may serve his claim “as soon as he shall have 
been served by his landlord with notice to quit or with an ejectment, or disturbed 
by any act of the landlord within the meaning of the said statute.” But “dis- 
turbance” must mean “disturbance of possession in fact.’ Per Firzcrszon, L.J., 
O'Donovan v. Kenmare [1896], 21. R. at p. 526. In Flynn v. Vernon, 91. L. T. RB. 
50, Donn. 457, Drasy, B., said, “I do not think it was ever intended by this Act 
that the mere fact of the service of a notice to quit should, of itself, amount to a 
disturbance.” It was not necessary to decide this in the case as an ejectment for 
non-payment of rent had been served and a decree obtained. See, also, Fitzsimons 
v. Clwe (C. C.), 121. L. T. R. 12. 

Sections 9 and 18 of this Act, post, point out some acts of the landlord which are 
not to be considered disturbance of the tenant. 
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(d) The amount of compensation to be awarded depends on the particular facts 
and circumstances of each case. In Ward v. Walker, Donn. 391, Frrzceratp, J., 
says, “The maximum compensation should only be given where capricious eviction 
takes place, or where some act of misconduct has been committed by the landlord— 
as, for instance, where an improving tenant, paying the best rent to be obtained 
for the land, is capriciously ejected. Such a tenant would be entitled to the 


Sects. 3-4 


Amount of 
compensation. 


maximum compensation.” Non-residence may be a ground for diminishing the 


amount of compensation: Connolly vy. Hemphill, 5 1. L. T. R. 144; MeWeill v. 
Adams, 81. L. T. & S. J. 501. In the following cases the maximum amount was 
awarded :—M‘Donald v. Granlees, 9 I. L. T. R. 73, Donn. 458 (Firzceratp, J.); 
Murphy v. Deane, 10 I. L. T. R. 149 (Frrzceratp, J.); Moran v. Drought (C. C.), 
1o I. L. T. R. 43; Forsythe v. Darby (C. C.), 51. L. T. R. 35; Kehoe v. Croker 
(C. C.), 51. L. T. R. 56; M‘Cullagh v. Weir (C. C.), 51. L. T. R. 115; Walsh v. 
O’Keefe, 12 I. L. T. R. 107 (Patzzs, C.B.). And see, also, O’Brien v. Hurley, 
71. L. T. R. 173, Donn. 463, and Logan v. Hill, 10 I. L. T. R. 175. 

(ec) For covenants implied on the part of a lessee, see Sec. 42 of 23 & 24 Vic., 
c. 154, ante, p. 76. 

(f) See Sec. 12, post, and Sec. 22 of the Land Act of 1881. As to the mode and 
time of making the claim under this Section, see Sec. 16 of this Act, Rules 3 to 9 of 
the Judges’ Rules, 1870, and Forms I. and III., post, pp. 657-8 and 671-2. 

4. Any tenant of a holding who is not entitled to compensation 
under Sections one and two of this Act, or either of such Sections, 
or if entitled does not make any claim under the said Sections, 
or either of them, may on quitting his holding,(a) and subject 
to the provisions of Section three of this Act, claim compensation 
to be paid by the landlord under this Section in respect of all 
improvements () on his holding made by him or his predecessors 
in title (c). 

Provided that— 

(1.) A tenant shall not be entitled to any compensation in respect 

of any of the improvements following; that is to say,— 
a. In respect of any improvement made before the 
passing of this Act and twenty years before the claim 
of such compensation shail have been made, except per- 
manent buildings and reclamation of waste land; or, 
b. In respect of any improvement prohibited in 
writing by the landlord as being and appearing to the 
Court to be calculated to diminish the general value of 
the landlord’s estate, and made within two years after 
the passing of this Act, or made during the unexpired 
residue of a lease granted before the passing of this 
Act; or, 
c. In respect of any improvement made either before 
or after the passing of this Act in pursuance of a con- 


Compensation 
in respect of 
improvements, 


Exception of 
certain improve- 
ments, 


Exception of 
certain tenancies. 
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tract entered into for valuable consideration therefor ; 
or, 

d. (Subject to the rule in this Section mentioned as 
to contracts) in respect of any improvement. made, 
either before or after the passing of this Act, in con- 
travention of a contract in writing not to make such 
improvement ; or, 

e. In respect of any improvement made either before 
or after the passing of this Act which the landlord has 
undertaken to make, except in cases where the landlord 
has failed to perform his undertaking within a reason- 
able time: 

A tenant of a holding under a lease or written contract 
made before the passing of this Act shall not be entitled 
on being disturbed by the act of the landlord in or on 
quitting his holding to any compensation in respect of any 
improvement, his right to which compensation is expressly 
excluded by such lease or contract: 

A tenant of a holding under a lease made either before or 
after the passing of this Act for a term certain of not less 
than thirty-one years (d), or in case of leases made before 
the passing of this Act for a term of a life or lives with or 
without a concurrent term of years, and which leases shall 
have existed for thirty-one years before the making of the 
claim, shall not be entitled to any compensation in respect 
of any improvement unless it is specially provided in the 
lease that he is entitled to such compensation, except per- 
manent buildings and reclamation of waste land, and tillages 
or manures, the benefit of which tillages or manures is 
unexhausted at the time of the tenant quitting his holding: 
A tenant of a holding, who is quitting the same voluntarily, 
(e) shall not be entitled to any compensation in respect 
of any improvement when it appears to the Court that such 
tenant has been given permission by his landlord to dispose 
of his interest in his improvements to an in-coming tenant 
upon such terms as the Court may deem reasonable, and 
the tenant has refused or neglected to avail himself of such 
permission: (e) 

Out of any moneys payable to the tenant under this Section 
all sums due to the landlord from the tenant or his pre- 


33. § 84 Vict., Cap. 46. 171 


decessors in title in respect of rent, or in respect of any 

deterioration of the holding arising from non-observance on 

the part of the tenant of any express or implied covenant 

or agreement, may be deducted by the landlord, (f) and 

also any taxes payable by the tenant due in respect of the 

holding and not recoverable by him from the landlord. 
Any contract between a landlord and a tenant whereby the tenant 
is prohibited from making such improvements as may be required 
for the suitable occupation of his holding and its due cultivation 
shall be void both at law and in equity, but no improvement shall 
be deemed to be required for the suitable occupation of a tenant's 
holding and its due cultivation which appears to the Court to 
diminish the general value of the estate of the landlord, nor shall 
anything in this Act contained authorize or empower any tenant 
or occupier, without the previous consent in writing of the land- 
lord, to break up or till any land or lands usually let, occupied, or 
used as grazing or grass lands, or let expressly as grazing or meadow 
land, or to cut timber without the consent of the landlord; pro- 
vided that the tenant may cut timber planted and registered by 
him or his predecessors in title (g). 

Any contract. made by a tenant by virtue of which he is deprived 
of his right to make any claim which he would otherwise be 
entitled to. make under this Section shall, so far as relates to such 
claim, be void both at law and in equity, subject, however, to 
the cnactment contained in the Section of this Act relating to 
the partial exemption of certain tenancies, (h) and to the pro- 


vision in this Section as to any improvement made in pursuance 


of a contract entered into for valuable consideration therefor. 

Where a tenant has made any improvements before the passing 
of this Act on a holding held by him under a tenancy existing 
at the time of the passing thereof, the Court in awarding compen- 
sation to such tenant in respect of such improvements shall, in 
reduction of the claim of the tenant, take into consideration the 
time during which such tenant may have enjoyed. the advantage 
of such improvements, also the rent at which such holding has 
been held, and any benefits which such tenant may have received 
from his landlord in consideration, expressly or impliedly, of the 
improvements so made. 


On claims for compensation for improvements, the law appears now to be that 
this Act is to be construed as one with the Act of 1881 (see Section 57 of that Act, 
post), and, therefore, Sections 7 and 8 (9) of that Act, post, should be referred to 
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on such claims. See, also, the case of Fawcett vy. Collum, 1901, 1 Ir. R. 129, 135. 
In the fixing of fair rents under the Acts of 1881, 1887, 1891, and 1896, this Section 
can only apply to the limited extent authorised by Sec. 1 (7) and Sec. 48 (definition 
of ‘Land Law Acts’), and Sec. 50 (3) of the Act of 1896, which see, gost. 

(a) As to when and how the notice of claim should be served see Sec. 16 of this 
Act, Rules 3 to 9 of the Judges’ Rules, 1870, and Form II., post. The particulars of 
each item claimed should be given. As to procedure in case of a claim for 
compensation both for disturbance and improvements, see Gordon v. Murphy, 
81. L. T. R. 174. 

(0) Improvements are defined by Sec. 70 of this Act, post. See also notes to 
Sec. 8 (9) of the Act of 1881, post, and the judgments in Adams v. Dunseath, 
10 L. R. Ir. 109, 16 I. L. T. R. 59, R. & D. 135, MacD. 1. The following are some 
of the decisions on compensation for the different kinds of improvements :—In 
Battersby v. Darnley, 111. L. T. & 8S. J. 283, Morris, C.J., disallowed a claim for 
laying down and leaving a large part of the farm in grass. In Kelleher v. Jackson, 
Donn. 392, Picotr, C.B., hinted that the droppings of cattle should be treated as 
manure; but in Sweetman v. Pratt, 7 1. L. T. RB. 96, Donn. 463, WuirEsipE, C.J., 
throws doubt on this. And in Zeinster v. Cooke, 15 I. L. T. R. 56, Ormssy, J., 
held that a tenant was not entitled to compensation for unexhausted manures 
being droppings of cattle not produced by artificial food or food brought on the 
land where no greater number of cattle had been fed than the land could properly 
maintain. In Townsend v. King, and Feery v. King, 91. L. T. RB. 56, Jerzzrt, Q.C., 
G.C.J., allowed for manures on the following scale:—For bone manures imported 
within three years, diminishing one-third each year; and for superphosphate and 
guano, diminishing one-half each year, and expended within two years. In Logan 
v. Hall, 10 I. L. T. R. 175, Patizs, C.B., refused compensation for crops put into 
the ground after the notice to quit had expired. And see Hope v. Cloncurry, 
91. L. T. R. 58; rye v. Leinster, 71. L. T. R. 138; Bergin v. Casey, 71. L. T. R. 
154. Trees planted and registered by the tenant under 23 & 24 Geo. TII., ¢..29, 
can now be claimed for by certain leaseholders. See 51 & 52 Vic., ¢. 37, post. 

(c) In reference to the meaning of the words “ predecessors in title,” this Section 
has been amended by Sec. 7 of the Land Act of 1881. See notes thereto, post. 
Before the Act of 1881 it had been held that the expression meant predecessors in 
the same title or tenancy. See Darragh v. Murdock, 51. L. T. RB. 38, 69; Holt v. 
Harburton, I. R. R. & L. A. 82, 61. L. T. BR. 1, Donn. 175. But the effect of Sec. 7 
of the 1881 Act, as interpreted in 4dams v. Dunseath (10 L. R. Ir. 109; 161. L. T. R. 
59), is that the expression is no longer limited to predecessors in the same title or 
tenancy, but denotes a series of tenants who have transmitted from one to the 
other their respective tenancies or titles to the possession of a holding whatever 
those tenancies or titles may be, or whatever changes they may have undergone. 
It must be remembered, however, that in Adams v. Dunseath it was held by a 
majority of the Court of Appeal on the particular circumstances of the case that 
the tenant was not entitled to the house which he had built before taking out the 
lease of 1846. In Walsh v. Limerick (Land Com.), 23 I. L. T. R. 17, where a 
tenant from year to year made the buildings on the holdings, and sold the holding 
to D. in 1874, and in 1877 D. took a lease of the same holding from the landlord, 
which demised the lands with the buildings thereon, it was held that Adams v. 
Dunseath has not decided that the taking of a lease by a tenant precludes him, 
in fixing a fair rent, from being regarded as having an interest in the buildings or 
other improvements previously made by him or his predecessors in title, and that 
whether or not the tenant in such a case has lost his right to the improvements is 
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a question of fact to be determined by considering the circumstances of each 
particular case. In this particular case, as there was no evidence of any transaction poes 
which could be held to amount to a surrender by the tenant of his right to com- 

pensation for the improvements, no rent was put upon the buildings. In Murphy 

v. Mahony, 141. L. T. R. 87, Lawson, J., also held that a yearly tenant who took 

a lease at an increased rent did not thereby lose his right to compensation for 
improvements previously made. 

(d) In Kepple v. Pike, 241. L. T. R. 54 (L. C.), it appeared that the tenant held bce Peta years’ 
under a lease dated 28th September, 1870, for the term of thirty-one years from : 
the 25th March, 1870, and it was held that this was not a lease “for a term certain 
of not less than thirty-one years,” as its duration would be six months,less than 
thirty-one years, and that, therefore, the tenant, on a fair rent being fixed, was 
entitled to have all his improvements taken into consideration. 

(e) By Sec. 9, post, a tenant who is ejected for non-payment of rent, or for breach a heptegio we 
of any condition against assignment, sub-letting, bankruptcy, or insolvency, is in Land Act, 1881. 
the same position as if he were quitting voluntarily, subject to certain provisoes 
therein mentioned. In Cassidy v. Richardson, 15 I. L. T. B. 13, 42, where the 
landlord gave a general permission to the tenant to sell and the tenant had not 
availed himself of it, the claim was dismissed by Lawson, J. In Massercene v. Kelly, 

26 L. R. Ir. 199, it was held by the Court of Appeal (O’Brien, C.J., Firzcrsnon and 
Barry, L.JJ.), affirming the decision of the Land Commission that a tenant evicted 
for non-payment of rent does not lose his right to compensation for improvements 
by reason of the power of sale conferred by the Land Law (Ireland) Act, 1881. 
“The whole argument of the appellant’s counsel,” says Barry, L.J., “was based 
on this, that the first Section of that Act gives a general power of sale to a tenant 
on the conditions there specified, and therefore that the permission which the 
landlord was bound to give is no longer necessary to disentitle the tenant to claim 
for improvements. That is a startling proposition. In my opinion, the permission 
to sell the interests in the improvements mentioned in the 4th Sub-section is not 
a permission to sell the tenancy; the Sub-section deals with two separate things, 
namely, the interest in the improvements, which is a chose in action, and the 
holding itself” (26 L. R. Ir. at pp. 208, 209). And he also says: “The Land Com- 
mission have held that the onus rests with the landlord, not only of showing that 
he has given the permission, but also of specifying the incoming tenant whom he 
is prepared to accept. But I agree with Lord Justice Firzcrsson that it is not 
| necessary to lay down that proposition in the present case. The landlord may be 
at liberty, under Sub-section 4, to give permission in general terms, as was done in 
Cassidy v. Richardson; in many cases the market is open and there would be no 
difficulty in obtaining a purchaser, and I am not prepared to say that it would be 
necessary then for him to designate the specific purchaser” (at p. 208). “ While I What amounts to 
agree,” says Frrzcrpzon, L.J., “ that it rests upon the landlord to show that he has Perms 
given an effective permission, I decline to lay down a rule that he must prove that 
there was some particular person at hand whom he was willing to accept as a 
tenant, or that he must take the initiative in hunting up an incoming tenant.” 
: “Qn the other hand, to tell a tenant under eviction in general terms, ‘I 
give you permission to dispose of your interest in your improvements to an mons 
tenant,’ would not in all cases be sufficient; in some vageum pee Sap in the 
very case where the eviction was brought about by means of an pacanossipl> rent ’— 
there might be no possibility of getting any one to take the holding; so the 
‘incoming tenant,’ presumably, is to take the holding at the old rent. I think the 
landlord must show that he has given a vermission of which it is possible for the 
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tenant to avail himself; and if the tenant then lies by, and neglects to take all 
reasonable steps to avail himself of that permission and to dispose of his holding 
to an incoming tenant, I see no reason for holding that he does not come within 
the Sub-section” (Zbid, p. 205). And O’Brien, C.J., after reading Sub-section 4, 
says, at p. 202, “How was the outgoing tenant deprived ‘under that Sub-section of 
his right to compensation? By the landlord showing—lst, that he has given per- 
mission to the outgoing tenant to dispose of his interest in his improvements to 
the incoming tenant; 2ndly, that he, the landlord, had consented that the sale 
should take place on reasonable terms; 3rdly, that the outgoing tenant had refused 


‘or neglected to avail himself of the permission offered.” See further on this subject 


decision pf Court of Appeal in Barry v. Kenmare, 15 1. L. T. & 8. J. 116, referred 
to in the notes to Sec. 7, post. 
(f) Under Rule 10 of the Rules of 1870, post, the landlord ‘must serve ‘a notice 


_ of set-off. See Form V., post. The Land Commission, on the hearing of an appeal 


Presumption in 
respcet of im- 
provements. 


from a decree for compensation by a County Court Judge, will not allow a landlord 


to set off rent or mesne rates in respect of the period of time which has elapsed 
since the date of the original hearing, as their duty is to make such a decree ‘as 
the County Court Judge ought to have made: O’Connor v. Perry, 30 L. R. Ir. 388, 
26.1. L. T. R. 48. But if the amount of compensation awarded is lodged in Court, 
the County Court Judge may allow mesne rates to the landlord for this period out 
of it: O'Connor v. Perry, 2171. L. T. & S. J. 135. See, further, as to set-off, 
Sec. 18 of this Act, post; Begley v. Downshire, 9 I. L. T. R. 146, Donn. 525: 
Halfpenny v. Carter, 6 I. L. T. R. 17. 

(g) See as to such timber, notes to Sec. 31 of the Landlord and Tenant Act, 1860, 
ante, p. 62, and the Timber Act, 1888, Sec. 2, post. 

(h) See Sec. 12 of this Act and Sec. 22 of the Act of 1881, post. 

As to sub-tenants claiming under this Section against the head landlord, on the 
expiration of the middleman’s interest, for improvements made by them, see Sec. 20 
of this Act, post, and notes to that Section, and Sec. 16, post. 

As to the proper means of enforcing payment of compensation when awarded, see 
Sec. 23, post. 

Under Sec. 42, post, advances may be made to the landlord by the Board of Works 
to enable him to pay compensation for improvements. 

In Brew and Glynn v. Stackpoole, 1896, 2 I. R. 29, 301. L. T. R. 38, the Court of 
Appeal, reversing the Land Commission, held that where a tenant had obtained a loan 
from the Commissioners of Public Works under Section 31 of the Land Law (Ireland) 
Act, 1881, for the purpose of effecting drainage and erecting farm offices, and had 
executed a deed charging all his tenancy, estate, and interest in the lands with 
the payment of the loan and interest to the Commissioners, and his successors in 
title on surrendering the holding to’ the landlord had been awarded compensation 
for improvements on the holding, the Commissioners of Public Works, who had 
been allowed to intervene, were entitled under the deed to a charge on the 
compensation money, and, as the amount of the loan exceeded the compensation 
money, to have all the compensation money paid to them. 


5. For the purposes of compensation under this Act in respect 
of improvements on a holding which is nct proved to be subject 
either to the Ulster tenant-right custom or to such usage as afore- 
said, or where the tenant does not seek compensation in respect 
of such custom or usage, all improvements on such holding shall, 
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until the contrary is proved, be deemed to have been made by 
the tenant or his predecessors in title, except in the following 
cases where compensation is claimed in respect of improvements 
made before the passing of this Act: 

(1.) Where such improvements have been made previous to the 
time at which the holding in reference to which the claim 
is made was conveyed on actual sale to the landlord, or 
those through whom he derives title: 

(2.) Where the tenant making the claim was tenant under a lease 
of the holding in reference to which the claim is made: 

(3.) Where such improvements were made twenty years or 
upwards before the passing of this Act: 

(4.) Where the holding upon which such improvements were 
made is valued under the Acts relating to the valuation 
of rateable property in Ireland at an annual value of more 
than one hundred pounds: 

(5.) Where the Court shall be of opinion that in consequence 
of its being proved to have been the practice on the holding, 
or the estate of which such holding forms part, for the 
landlord to make such improvements, such presumption 
ought not to be made: 

(6.) Where from the entire circumsiances of the case the Court 
is reasonably satisfied that such improvements were not made 
by the tenant or his predecessors in title: 

Provided always, that where it is proved to have been the prac- 
tice on the holding, or the estate. of which such holding forms part, 
for the landlord to assist in making such improvements, such 
presumption shall be modified accordingly. 

Prior to the passing of the Act of 1896, the provisions and limitations of this 
Section applied to applications to fix fair rents under the Acts of 1881 and 1887, 
but now, by Sec. 1 (10) of the Act of 1896, Sub-sections (2) and (4) of this Section, 
and in the case of sales after the passing of this Act, Sub-section (1) of this Section 
are not to apply to applications to fix fair rents. And, further, by the Act of 1896, 
the application of this Act to applications to fix fair rents is limited (see Section 48- 
(definition of ‘Land Law Acts’ and Sec. 50 (3) of the Act of 1896, post). ie 

In cases where there is no presumption of Jaw in favour of the tenant under this 
Section, there may, however, be a presumption of fact, so as to establish ae ane 
to the improvements without strict proof of their having been made by him or his 
predecessors in title. Thus, where buildings from their age appear not to have 
been erected before the commencement of the tenancy, the Court may presume 
that they were erected by the tenant: Wall v. Trustees of Foy’s School, MacD. 384. 


As to the presumption in cases where improvements have been made on holdings. 
subject to the Ulster custom, see Boyle v. Richardson, 28 I. L. T. R. 153; Upton v 
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Dufferin, 32 I. L. T. R. 118: 1 Greer 48; Harper v. Dufferin, 1 Greer 253 (8. C.), 


272 (L. C.), and notes to Land Act, 1896, Sec. 49, post. 


6. Any landlord or tenant who may be desirous of preserving 
evidence of any improvements (a) made by himself or by his pre- 
decessors in title (6) before or after the passing of this Act, may 
at any time (subject to the provisions hereinafter contained) file 
a schedule in the Landed Estates Court specifying such improve- 
ments, (d) and claiming the same as made by himself or his 
predecessors in title, and such schedule so filed shall be prima 
facie evidence that such improvements were made as therein men- 
tioned: Provided always, that notice in writing of the intention 
to file such schedule, together with a copy thereof, shall be given 
by the landlord to the tenant for the time being of the holding 
on which such improvements shall have been made (or by the 
tenant to the landlord, as the case may be), within the prescribed 
time (c) before applying to the Landed Estates Court to file the 
same; and if the person receiving such notice shall dispute the 
claim made by such schedule, either wholly or in part, he shall 
be at liberty within the prescribed time, and in the prescribed 
manner, (c) to apply to the Civil Bill Court to determine the 
matter in difference, and in such case such schedule shall not be 
filed unless or until leave shall have been given to file the same, 
either in its original or in any amended form by the Civil Bill 
Court; provided also, that before filing any such schedule proof 
shall be made in the Landed Estates Court by statutory declara- 
tion that the notice hereby required has been duly given, and that 
no application has been made within the prescribed time by the 
party receiving such notice to the Civil Bill Court, or (if any such 
application has been made) that leave has been given by the Civil 
Bill Court to file such schedule. 

(a) For definition of improvements, see Sec. 70 of this Act, post, and see Adams v. 
Dunseath (10 L. R. Ir. 109; 16 I. L. T. R. 59). 

(b) For the meaning of this expression now, see notes to Sec. 4 of this Act, ante, 
p. 172, and see Sec. 7 of the Land Act, 1881, post. 

(c) For procedure under this Section, see Rules 13, 16, 17, 18 and 19 of the 
Rules of 1870, post, and the Rules of February, 1873. 

(d) The improvements must be such as are suitable to the holding or they should 
not be registered, see Sec, 70 of this Act, post: Carr v. Nunn, I. R. R. & L. A. 89, 
Donn. 331, 7 I. L. T. R. 26; Connor v. Sweetman, 8 I. L. T. R. 103, Donn. 468; 
Hope v. Cloncurry, 9 I. L. T. R. 58. It would appear from Holt v. Harberton, 
rR. RB. & LA. 82, 6 1. L. T. R. 1, Donn. 175, that it is a statement of the 
improvements actually made and not of their cost or estimated value which should 


be registered. 
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7. Where any tenant of a holding does not claim or has not Sects. 7-8 
obtained compensation under Sections one, two, or three of this Compensation 
Act, and it is proved to the satisfaction of the Court that any such payment to 
tenant or that his predecessors in title on coming into his holding *™"* 
paid money or gave money’s worth with the express or implied 
consent of the landlord on account of his so coming into his holding, 
the Court shall award to such tenant on quitting his holding in 
respect of the sum so paid such compensation as it thinks just, 
having regard to the circumstances of the case; but such tenant 
shall not be entitled to any compensation under this Section when 
it appears to the Court that such tenant has been given permission 
by the landlord to obtain such satisfaction from an incoming tenant 
in respect of the money so paid, or the money’s worth so given by 
him, and on such terms as the Court may think reasonable, and 
such tenant has refused or neglected to avail himself of such per- 
mission; moreover where the money or money’s worth paid or 
given by any tenant claiming compensation under this Section on 
coming into his holding was paid or given in whole or in part in 
respect or as covering the value of any improvements on the holding, 
care shall be taken that such tenant shall not receive compensation in 
respect of the same improvements under this Section and also undet 
some other Section of this Act; provided that out of any moneys 
payable to the tenant under this Section all sums due to the jand- 
lord from the tenant or his predecessors in title in respect of rent, 
or in respect of any deterioration of a holding arising from non- 
observance on the part of the tenant of any express or implied 
covenant or agreement, and also any taxes payable by the tenant 
due in respect of the holding, and not recoverable by him from 
the landlord, may, if not deducted under the provisions of Section 
four of this Act, be deducted by or on behalf of the landlord: 
Provided always, that this Section shall not apply when such money 
or money’s worth has been paid during the existence of a lease 
made before the passing of this Act. 


It was held by the Court of Appeal on the construction of this Section that a 
landlord who served a notice to quit could bar the tenant from compensation for 
an incoming payment by offering him permission to sell his goodwill to an incoming 
tenant on reasonable terms; but that if the notice was not reasonable the tenant 
would be entitled to compensation: Barry v. Kenmare, 151. L. T. & S. J. 116. 


8. Where a holding is proved to be subject to the Ulster tenant- Compensation 
right custom or such usage as aforesaid, and where the tenant claims crops. 
under such custom or usage, and such custom or usage extends to 


N 
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away-going crops,(b) the compensation payable in respect of away- 
going crops(2) shall be dealt with according to the custom or usage, 
but the tenant of every other holding, which is not proved to ke 
subject to the Ulster tenant-right custom or such usage as afore- 
said, or in respect of which no claim is made under such custom or 
usage, shall, in the absence of any agreement in writing to the 
contrary, on quitting his holding,(a) be entitled to all his away- 
going crops,(d) or at the option of the landlord to be paid the value 
of the same. 


(a) In Russell v. Moore, 8 L. R. Ir. 318, 151. L. T. & 8. J. 139, PatEs, C.B., held 
that a tenant evicted for non-payment of rent was to be considered as a tenant 
“quitting his holding” within the meaning of this Section, and was, therefore, 
entitled to the away-growing crop or its value. The other members of the Court, 
however, expressed no opinion on the point, basing their decisions upon different 
grounds. And in Chester v. Farrell, 17 I. L. T. R. 73, Morris, C.J., expressed a 
strong opinion against the Chief Baron’s view. 

(b) Artificial grasses for the first year after they are sown appear to constitute 
“crops” within the meaning of this Section. See judgment of Patzius, C.B., 
Donoghue v. Dean, 191. L. T. R. 39. After the first year they are not considered 
to be a crop, but are treated as the permanent grass of the land: Flanagan v. 
Seaver, 9 Ir. Ch. R. 230. 

As to a tenant’s rights in lieu of emblements, see Landlord and Tenant Act, 1860, 
Sec. 34, ante, pp. 66-67. 


9. For the purposes of this Act, ejectment for non-payment of 
rent, or for breach of any condition against assignment, (a) sub- 
letting, bankruptcy, or insolvency, shall not be deemed disturbance 
of the tenant by act of the landlord; and for the purposes of this 
Act a person who is ejected for non-payment of rent, or for breach 
of any such condition as aforesaid, and is not disturbed by act of 
the landlord within the meaning of this Act, shall stand in the 
same position in all respects as if he were quitting his holding volun- 
tarily ; provided that in the case of a person claiming compensation 
on the determination by ejectment for non-payment of rent of a 
tenancy existing at the time of the passing of this Act, and con- 
tinuing to exist without alteration of rent up to the time of such 
determination, the Court may, if it think fit,(b) treat such eject- 
ment as a disturbance if the arrear of rent in respect of which it is 
brought did not wholly accrue within the three previous years, and 
if any earlier arrear remained due from the tenant at the time of 
commencing the ejectment, or, if in case of any such tenancy of a 
holding held at an annual rent not exceeding fifteen pounds, the 
Court shall certify that the non-payment of rent causing the evic- 
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tion has arisen from the rent being an exorbitant rent; provided Sects. 9-12. 
that no tenant who shall have given notice of surrender, and after- 
wards refuse to give up possession in pursuance of such notice, shall 
be entitled to any compensation under Section three of this Act, 
though evicted by the landlord in a suit founded on such notice. 

(a) See Landlord and Tenant Act, 1860, Secs. 10 and 18, and notes thereto, ante, 
pp. 29 and 46. As to what constitutes an assignment within the Section, see, also, 
Crosbie v. Lynch, 71. L. T. BR. 174. 

(0) Lawson, J., refused to hold that an ejectment for non-payment of one and a 
half year’s rent which had accrued within the three previous years was a “ distur- 
bance” within the meaning of this Section, where the landlord had offered permis- 


_ sion to the tenant to sell his tenant-right interest: Cassidy v. Richardson, 15 
I. L. T. R. 42. See, also, Revington v. Kelly, 14 1. L. T. R. 34. 


10. Any landlord may, after six months’ notice in writing, to be Exception in 
served upon the tenant, or left at his house, resume possession from eet es 
a yearly tenant of so much land (not to exceed in the whole one ponheld 
twenty-fifth part of any individual holding) as he may require for 
the bona fide purpose of erecting thereon one or more labourers’ 
cottages, with or without gardens attached, and such resumption 
of land shall not, unless the Court shall be of opinion that same 
was unreasonable, be deemed a disturbance of the tenant within 
the meaning of this Act, and shall not subject the landlord to any 
claim. for compensation, except in respect of improvements, beyond 
an abatement of rent proportionate to the annual value of the land 
so taken by the landlord. 

As to resumption for labourers’ cottages, see, also, Notice to Quit Act, 1876, 

Sec. 3, and Land Act, 1881, Sec. 5, post. 


11. For the purposes of this Act a tenant shall be deemed to Derivative 
have derived his holding from the preceding tenant if he has paid 
to such preceding tenant any money or given to him any money’s 
worth in respect of his holding, or has taken such holding by 
assignment or operation of law from the preceding tenant; and 
where a succession of tenants have derived title each from the 
other, the earlier in such succession shall be deemed to be the 


predecessor of the later, and the later in such succession shall be 
deemed to be the successor of the earlier. 


See notes to Landlord and Tenant Act, 1860, Sec. 9, ante, p. 26, and te Land Act, 
1881, Secs. 7 and 8, post, pp. 260-262 and 270. 


12. A tenant of a holding which is not proved to be subject to Partial exemp- 


tion of certain 
the Ulster tenant-right custom or such other usage as aforesaid, tenancies. 


Sects. 12-14. 


Eviction in 
certain cases 
not to be 
deemed.a 
disturbance. 


180 Landlord and Tenant (Ireland) Act, 1870. 


whose holding, or the aggregate of whose holdings,(a) in Ireland is 
valued under the Acts relating to the valuation of rateable pro- 
perty in‘Ireland at an annual value of not less than fifty pounds, 
shall not be entitled to make any claim for compensation under 
any provision of this Act in cases where the tenant has contracted 


in writing with his landlord that he will not make any such claim. 

The 22nd Section of the Land Act, 1881, renders void any provision in a lease 
made after the passing of that Act inconsistent with any of the provisions of this 
Act. See, however, Cagney v. Roche, 30 L. R. Ir. 108, where it was held by the 
Queen’s Bench Division, that a tenant might still enter into a valid contract to 
pay the whole of the grand jury cess, even in case of a tenancy which came within 
Sec. 65 of this Act. “All the purpose of the 22nd Section of the Land Act of 1881,” 
says O’Brien, J., “was to enlarge the amount of valuation mentioned in the 
12th Section of the Act of 1870 from £50 to £150” (30 L. R. Ir., at p. 110). 
Section 65 of this Act is now repealed by Sec. 110 and Schedule 6 of the 61 & 62 
Vic., c. 57, but this decision is still useful on the construction of this Section and 
Sec. 22 of the Act of 1881. 

(a) As to the construction of the words “aggregate of whose holdings,” see notes 
to Land Act, 1881, Sec. 22, and Land Act, 1887, Sec. 30 (3), post, and Bank of 
Ireland v. Watkins, 26 L. R. Ir. 258, 24 I. L. T. R. 81. 


13. [Repealed by Land Act, 1881, Sec. 6.] 


14. Where it is proved to the Court that the tenant of any 
holding held under a tenancy from year to year existing at the 
time of the passing of this Act is evicted by the landlord by reason 
of the persistent exercise by such tenant of any right (a) not necessary 
to the due cultivation of his holding, and from which such tenant 
is debarred by express or implied agreement with his landlord, such 
eviction shall not be deemed a disturbance of the tenant by the act 
of the landlord; or where the tenant of any holding so held as last 
aforesaid at the time of the passing of this Act is evicted by the 
landlord by reason of the tenant’s unreasonable refusal to allow the 
landlord, or any person or persons authorized by him in that behalf, 
he or they making reasonable amends and satisfaction for any injury 
to be done or occasioned thereby, to enter upon the holding for any 
of the purposes following, that is to say, 

Mining or taking minerals ; 

Quarrying or taking stone, marble, gravel, sand, or slate; 

Cutting or taking timber or turf; 

Opening or making roads, drains, and watercourses ; 

Viewing or examining the state of the holding and all buildings 

or improvements thereon ; 

Hunting, shooting, or fishing, or taking game or fish; 
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Such eviction shall not be deemed a disturbance of the tenant by 
the act of the landlord, unless it shall be shown that the landlord is 


persisting in such eviction after such refusal has been withdrawn 
by the tenant. ; 


Under Sec. 5 of the Land Act, 1881, tenants may still be evicted for very much 


the same causes as are here specified, even though they have had fair rents fixed. 
See notes to that Section, wost. 


A landlord, in order to secure to himself the benefit of this Section, should 


specifically aver the cause of the eviction in the notice to quit: Reilly v. Corr, 
Hot. T. R. 18. 


The Section appears not to apply to claims under the Ulster Custom: Algeo v. 
Leitrim, 10 I. L. T. R. 168; Gallagher v. Leitrim, 10 I. L. T. R. 168 (note). 

(a) The “right” here referred to does not mean or include any particular mode 
of tillage or cultivation, but means a right such as a right of way, or of turbary, 
or of killing game: Hutchinson v. Middleton, 71. L. T. R. 183 (Fitzcrrarp, B.). 


15. No compensation shall be payable under the preceding pro- 

visions of this Act in respect of— 

(1.) Any demesne land,(a) or any holding ordinarily termed 
“town-parks,” (a) adjoining or near to any city or town 
which shall bear an increased value as accommodation land 
over and above the ordinary letting value of land occupied 
as a farm, and shall be in the occupation of a person living 
in such city or town, or the suburbs thereof, or any holding 
let to be used wholly or mainly for the purpose of pasture, 
(a) and valued under the Acts relating to the valuation of 
property in Ireland at an annual value of not less than 
fifty pounds, or any holding let to be used wholly or mainly 
for the purposes of pasture the tenant of which does not 
actually reside on the same, unless such holding adjoins or 
is ordinarily used with the holding on which such tenant 
actually resides: Provided, that nothing herein contained 
shall prevent the tenant of any such holding making any 
claim which he otherwise would be entitled to make under 
Sections four, five, and seven of this Act; or, 

(2.) Any holding which the tenant holds by reason of his being 
a hired labourer or hired servant; or, 

(3.) Any letting in conacre or for the purposes of agistment or 
for temporary depasturage ; or, me 

(4.) Any holding let and expressed in the document by which it 
is let to be so let for the temporary convenience or to meet 
a temporary necessity either of the landlord or tenant, and 
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the letting of which has determined by reason of the cause 
having ceased which gave rise to the letting: 
(5.) Any cottage allotment not exceeding a quarter of an acre. 


This Section deals with very much the same class of holdings as are excluded 
from the Land Acts by Land Act, 1881, Sec. 58, and Land Act, 1896, Sec. 5. Home 
farms, however, are not mentioned in it. Holdings which are not agricultural or 
pastoral, though not here specified, are entirely excluded from the Act by Sec. 71, 
post. 

The exclusions of this Section are far less general in terms than those of the 
corresponding 58th Section of the Act of 1881, and 5th Section of the Act of 1896. 
It is only from the provisions as to compensation that any classes of holdings, except 
those which are not agricultural or pastoral, are excluded by the present Act. 

If a holding is not excluded by this Section, but is excluded by Sec. 58 of the 
Act of 1881 or Sec. 5 of the Act of 1896, then none of the provisions of the Act of 
1881 applies to the holding on a claim for compensation for disturbance, and conse- 
quently the scale of compensation in Sec. 6 of the Act of 1881, which is higher 
than the scale in Sec. 3 of this Act, does not apply (see Fawcett v. Collum, 1901, 
1 I. R. 129, 135, and note (a) to Sec. 3 of this Act, ante). But it would appear 
that the Scale in Sec. 3 of this Act still applies to such a case, though it was not 
necessary to decide the point, as the landlord consented to the application of that 
scale (see the judgments of AsHpournz, L.C., and Hormes, L.J., in Fawcett v. 
Collum, at pp. 139, 140, 150). Frrzcrpnon, L.J., reserved his decision on this point 
(see p. 140 of report of that case). 

(a) Demesne lands, town parks, and pasture lettings are, by the proviso at the 
end of Sub-sec. 1, brought within the provisions of the 4th Section as regards claims 
for compensation for improvements: Guardians of Newtownlimavady Union v. 
Fyler, 6 I. L. T. R. 134, Donn. 460. Lettings in conacre, lettings for temporary 
convenience, &c., are, however, apparently not within this proviso, and tenants of 
such holdings cannot claim either for improvements or disturbance. In Ward v. 
Walker, Donn. 391, Firzczratp, J., held, however, that a tenant under a Chancery 
letting pending the cause was entitled to compensation for improvements. The 
grounds of this decision do not appear from the report of the case, and such lettings 
have always been held to be for temporary convenience under the Act of 1881, 
See notes to Sec. 58, Sub-sec. 7,’ of that Act, post. 

As the decisions under this Section are so closely connected with those under the 
58th Section of the Land Act, 1881, and the 5th Section of the Act of 1896, it has 
been deemed convenient to deal with them in the notes to the latter Sections. 
Those of them which are still of binding authority will be found there cited. Many, 
however, are of little value, as they have been practically overruled by the 
decisions of courts. of superior authority under the latter Acts, but it should be 
noted that excluding clauses of Sec. 58 of the Act of 1881 and Sec. 5 of the Act 
of 1896 differ in several instances from the excluding clauses of this Section. 


Proceedings in respect of Claims. 


16. Every tenant entitled under this Act to make any claim in 
respect of any right or for payment of any sums due to him by way 
of compensation, and about to quit his holding, may within the pre- - 
scribed time serve a notice of such claim on his landlord, or in his 
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absence his known agent; the notice shall be in writing in the 
prescribed form, and shall state the particulars of such claim, sub- 
ject to such amendment as the Court may allow, together with the 
dates at which and the periods within which such particulars are 
severally alleged to have-accrued, and, where such claim or any 
part of the same is in respect of compensation under the provisions 
of Section three of this Act, the number of years’ rent claimed 
shall be specified. 


See Rules of 1870 under this Act, Nos. 1 to 12, and Forms I. to IV., post. 

The latest time for service of a claim is one month after the tenant quits 
possession, unless the time is extended by the County Court Judge; as to which, 
see Rule 12 and notes thereto, post; and for cases in which the time for 
service of a claim has been extended, see Smyth v. Hogg (C. C.), 271. L. T. R. 103; 
Walsh v. Fitzgerald, 21 I. L. T. R. 82. 


17. On the receipt of the notice the landlord shall be deemed to 
have admitted the claim made by the tenant, unless within the 
prescribed time and in the prescribed manner he serves a notice on 
the tenant, stating that he disputes the whole or some portion of 
the claim made by the latter, and upon service of such notice by a 
landlord on the tenant a dispute shall be deemed to have arisen 
between the landlord and the tenant as to the whole or a portion 
of such claim, and such dispute shall be decided by the Court, unless 
within the time and in the manner prescribed in that behalf such 
dispute shall have been settled by agreement between the landlord 
and tenant. 


See Rules of 1870, post, Nos. 10 and 11, as to service of notices of dispute, and 
Forms Nos. V. and VI. 

The notice should be served within twenty-one days of the service of the notice 
of claim (Rule 10), unless the County Court Judge extends the time under Rule 12. 

The Recorder of Derry (OvEREND, K.C.) has held that where a claim for com- 
pensation for disturbance, and a notice of dispute by the landlord, have been 
served, the Court is bound to adjudicate upon the claim, even though the landlord 
subsequently withdraws the notice to quit, as a “dispute” has arisen within the 
meaning of this Section: Brolly v. Biggar, 261. L. T. & S. J. 659. 


18. On the hearing of any dispute between landlord and tenant 
under this Act, either party may make any claim, urge any objec- 
tion to the claim of the other, or plead any set-off such party may 
think fit (including in the case of a landlord any moneys paid on 
account of the purchase of the right of the tenant under the Ulster 
tenant-right custom or such usage as aforesaid), and the Court shall 
take into consideration any such claim, objection, or set-off (a), also 
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any such default or unreasonable conduct (b) of either party as may 
appear to the Court to affect any matter in dispute between the 
parties, and shall admit, reduce, or disallow altogether any such 
claim, objection, or set-off made or pleaded on behalf of either party 
as the Court thinks just, giving judgment on the case with regard to 
all its circumstances, including such consideration of conduct as 
aforesaid, and the Court shall have jurisdiction at the hearing of 
any such dispute to ascertain what sums, if any, shall be deemed 
due by the tenant to the landlord under Sections three, four, and 
seven of this Act, or any set-off in respect of unliquidated or 
liquidated damages under said Sections, or any of them (c); and in 
any case in which compensation shall be claimed under Section three 
of this Act, if it shall appear to the Court that the landlord has 
been and is willing to permit the tenant to continue in the occupa- 
tion of his holding upon just and reasonable terms, (d) and that such 
terms have been and are unreasonably refused by the tenant, the 
claim of the tenant to such compensation shall be disallowed. 


(2) The Land Commission, in exercising the appellate jurisdiction, conferred on 
the Judge of Assize by Sec. 24, post, and now transferred to them by Sec. 47 of 
the Land Act, 1881, will not allow a landlord to set-off under this Section a claim for 
rent which. accrued due after the hearing by the County Court Judge, or a claim 
in respect of the deterioration of the holding, alleged to have taken place since 
that date: O’Connor v. Perry, 30 L. RB. Ir. 588, 26 I. L. T. R. 48. See, however, 
Sec. 21, post, which enables the County Court Judge to deal with such claims, if 
the compensation awarded is lodged in Court under that Section. 

(0) As to “unreasonable conduct” see Bergin v. Casey, 7 I. Li: T.R. 154; 
O’Brien v. Hurley, 71. L. T. R. 175; and notes to Land Act, 1881, Sec. 9, post. So 
far as it is possible to judge from the absence of reported decisions the conduct of 
tenants has not recently been “unreasonable” either under this Act or the Act of 
1881. 

In Bustard v. Collum, 141. L. T. R. 16, Drasy, L.J., disallowed compensation to 
a tenant who had overmeadowed land and allowed the rent to fall into arrear on 
the ground that his conduct was unreasonable. And in Larkin v. Tuohey, 7 
I. L. T. R. 95, Donn. 461, Firzcrranp, B., held that the pulling down of a good 
house unnecessarily, and the erection of another instead, for the purpose of estab- 
lishing a claim for improvements, was “ unreasonable.” See, also, Cambie v. 
O’ Keefe, 71. L. T. R. 182, Donn. 467; Doolin v. Leitrim, Donn. 210; and Wallace 
v. M'Clelland, ibid. 212; Kinnerk v. Hail, 81. L. T. R. 150. 

(c) In Fitzgerald v. Walsh, 1894, 2 Ir. R. 731 (L. C.), it was held that where a 
caretaker’s notice had been served on a tenant under Sec. 7 of the Land Law 
(Ireland) Act, 1887, and the tenant had, after such service, continued in beneficial 
occupation of the holding, the tenant was liable to pay mesne rates to the landlord 
from the service of the notice until the tenant was paid the compensation awarded 
to him under this Act, or until such compensation was lodged in Court, and that, 
the compensation money having been lodged in Court, the landlord was entitled 
to have the amount due for mesne rate set-off against the compensation money. 
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In O’Connor v. Perry (C. C.), 271. L. T. & S. J. 135, it was held that the landlord 
was entitled to have the amount of mesne rates due from the time of the issuing 
of the writ of habere until he was put into possession of the holding deducted from 
the amount of compensation which had been lodged in Court. 

(d) Under this proviso a tenant does not forfeit his claim to compensation for 
disturbance, unless the willingness by the landlord continue, and the refusal by 
the tenant be persisted in until the hearing of the claim: Haydock v. Rynd, 
91. L. T. R. 9 (Patzzs, C.B.). 


19. In every case of dispute between landlord and tenant heard 
before the Civil Bill Court, the order of the Court shall be reduced 
into writing in the form of a decree or award (as the case may be), 
and shall state the items of claim allowed, that is to say, the par- 
ticulars of loss sustained by the tenant in quitting his holding, and 
of the improvements and payment to his predecessors in title in 
respect to which compensation may have been awarded to the tenant 
under the third, fourth, and seventh Sections, and also the particu- 
lars of any set-off, objection, default, or conduct allowed or taken 
into account; such decree or award to be made in the prescribed 
form. 

See Forms VII. to X., Judges’ Rules under this Act, post, pp. 673-674. 


20. Where in the case of any holding there are several persons 
standing in the relation to each other of landlord and tenant, and 
the circumstance of any one of such tenants quitting his holding by 
reason of disturbance or otherwise involves the interest of any of 
such persons other than the tenant quitting his holding, the Court 
shall determine the whole amount payable under this Act on the 
occasion of such tenant quitting his holding, and shall direct pay- 
ment of the same by such person, and to such one or more of the 
persons interested, (a) and in such manner, as the Court thinks 
just; provided that this Section shall not affect the Ulster tenant- 
right custom or such usage as aforesaid to which any holding is 
proved to be subject. 


Claimants are not obliged to avail themselves of this Section. The middleman 
and sub-tenant may bring separate claims at different times in respect of improve- 
ments effected by each of them respectively: Walsh v. Fitzgerald, ONT lay 1 Ries 
(is TOAe 

(a) As to bringing other “ persons interested ” before the Court, see Judges’ Rules 
under this Act, No. 22, post, and as to who are persons interested see Brew and 
Glynn v. Stackpoole, 1898, Oe Rin29y oO dine eeu. O66 

As to the rights of sub-tenants upon the determination of the middleman’s 
interest, see, now, Land Act, 1881, Sec. 15, Land Act, 1896, Sec. 12, and notes 


thereto, post, pp. 552-553. 
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Sect. 21. 21. A tenant who may be decided by the Court to be entitled 
eictioncr to compensation to be paid by any landlord shall not be compelled 
tenant. 


by process of law to quit his holding until the amount of compen- 
sation due to him has been paid or deposited in manner herein- 
after mentioned. A landlord shall in all cases have the option of 
depositing in the manner prescribed the amount of compensation 
due; and if at any time after the making of a claim for compen- 
sation as hereinbefore directed, and before finally giving up posses- 
sion of his holding, a tenant shall be alleged to have done any 
damage to his holding, or the buildings thereon, the Court shall 
inquire into the same, and allow to the landlord out of the money 
so deposited such compensation as it may deem just, including mesne 
rates (a). In no case shall a tenant, except by special leave of the 
Court, be entitled to receive the money so deposited until he shall 
have given up possession of his holding. Where compensation is 
awarded in respect of any holding to be paid by any landlord who is 
himself a tenant of such holding, the tenant to whom such com- 
pensation is awarded shall not by reason of such compensation not 
being paid or deposited in manner aforesaid by such landlord be 
entitled under this Section, as against a superior landlord not liable 
to such compensation, to retain possession of the holding after the 
expiration or determination of the title thereto of the landlord by 
whom such compensation was so awarded to be paid as aforesaid. 

As to procedure under this Section, see Judges’ Rules, Nos. 34 to 37, post, p. 665. 


Landlords are enabled by Sec. 42, post, to borrow money from the Board of 
Works for the purpose of paying compensation, if they have not “disturbed” the 
tenants who are entitled to be paid same. 

In Judge v. Belton, I. RB. 9 C. L. 414, proceedings were stayed by the Court in 
an ejectment on title, until the landlord paid the sum awarded as compensation 
to the tenant, the latter undertaking upon payment to give up possession of the 
holding. 

Where money awarded as compensation had been by consent deposited in the 
hands of a third person, the consent itself providing for the application of the 
money, it was held by Firzcuratp, J., that the chairman had no jurisdiction to 
order a payment into Court, or to award damages to the landlord for waste 
subsequently committed on the holding by the tenant: M'Greavy v. M‘Donaid, 
10 I. L. T. R. 164. See note (c) to Sec. 18, ante, as to mesne rates and claims against 
the compensation money when lodged in Court. 

Set-off formesne (a) Mesne rates may be allowed to a landlord under this Section as a set-off 
oie against the amount awarded for compensation even for a period after the tenant 
has been converted into a caretaker by service of the notice prescribed by the 
7th Section of the Land Act, 1887: Fitegerald v. Walsh [1894], 2 I. R. 731; 
271. L. T. R. 104. And for the period pending the hearing of an appeal as to the 


amount of compensation, 0’Connor v. Perry, 271, L. T. & 8: J. 135 (C.C.). Affirmed 
by the Land Commission, but unreported. 
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Court to award Compensation. 
22. For the purposes of this part of this Act the Court shall 
mean one or other of the tribunals following; that is‘to say, 

The Civil Bill Court of the county where the matter requiring 

the cognizance of the Court arises; or, 

The Court of Arbitration constituted as in this Act mentioned. 
Where a matter requiring the cognizance of the Court arises in 
respect of a holding situate within the jurisdiction of more than one 
Civil Bill Court, any Civil Bill Court within the jurisdiction of 
which any part of the holding is situate may take cognizance of 
the matter. 


The Land Commission has no original jurisdiction under this Act: Knipe v. 
Armstrong, 15 I. L. T. R. 64, MacD. 413; O’Connor v. Perry, 30 L. R. I. 388; 
26 I. L. T. R. 48, though an appeal from the decision of the Civil Bill Court now 
Ties to it, instead of to the Judge of Assize (Land Act, 1881, Sec. 47, post). 


23. The Judge of the Civil Bill Court (hereinafter called the 
Chairman) shall in all cases brought before him under the pro- 
visions of this Act have power to take evidence upon oath, and to 
compel the attendance of witnesses, and shall have all and the same 
powers, jurisdiction, and authority as in cases of Civil Bill eject- 
ment coming within his jurisdiction as such Judge: Provided 
always, that the Judge shall himself, without a jury, decide any 
question of fact arising in any case brought before him under this 
Act. 

The Chairman may, with the consent of both parties, hear and 
determine any case brought before him under this Act in chamber, 
if he so thinks fit, and when so sitting in chamber he shall have 
all and the same powers, jurisdiction, and authority in respect to 
cases so heard as if sitting in open court. 

The Chairman may, within the prescribed time (a) after making 
anly order, review or rescind or vary any order previously made by 
him, but, save as aforesaid, and as provided by this Act with respect 
to appeal, every order of the Civil Bill Court shall be final. 

Any order made by the Chairman under this Act may be en- 
forced by attachment or otherwise in the same manner as if it were 
the order of any of the Superior Courts of Common Law at Dublin, 
and if such order made by the Chairman be for the payment of 
money, it may also be enforced in the same manner as civil bill 
decrees for money demands made by such Chairman (0). 

(a) See as to the time within which an order may be varied, Rules of 1870, 


No. 23, post, p. 662. 
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(6) A decree for compensation under this Act, if for a sum exceeding £20, may be 
removed on certiorari under 27 & 28 Vic., c. 99, s. 9, and given the effect of a judg- 
ment of a superior court: Gracey v. Harrison, 8 L. R. Ir. 20; 151. L. T. & S. J. 117. 
Where an appeal is taken to the Land Commission, and the decree for compensa- 
tion is simply affirmed by that court, the mode of recovering the amount awarded is 
by executing the original decree; but the costs of the appeal are enforced by a writ 
of fi. fa. issued by the Land Commission under the Rules of January, 1897, Nos. 96 
and 97, post; O’Brien v. Leader, 30 L. R. Ir. 531. 


24, [As to Appeals. Repealed by Land Act, 1881, Sec. 47.] 


25. Where the parties to any such dispute as aforesaid respecting 
any holding are desirous that such dispute should be settled by arbi- 
tration, they shall, in the prescribed manner and within. the pre- 
scribed time, refer the same to an arbitrator or arbitrators, with an 
umpire to be appointed in manner appearing in the schedule 
annexed hereto, and the tribunal so selected shall be deemed in 
respect of such dispute the Court of Arbitration under this Act. 

The Court of Arbitration shall, in all cases brought before it 
under this Act, have all and the like powers, jurisdiction, and 
authority as a Civil Bill Court under this Act, with this exception, 
that the Court of Arbitration shall have no power to punish persons 
for contempt, or to enforce its awards; but it may report to the 
Civil Bill Court the name of any person refusing to give evidence, 
or to produce documents, or guilty of contempt of the Court when 
sitting judicially ; and the Civil Bill Court may, upon such report, 
punish the offender in the same manner as if the offence had been 
committed in, or in respect of a matter under the cognizance of, 
the Civil Bill Court. 

The award of the Court of Arbitration may, at the instance of 
either party, be recorded in the prescribed manner and within the 
prescribed time in the Civil Bill Court, and when so recorded shall 
be enforceable as if the same were an order of said Court. 

No such award shall, so far as relates to the dispute under this 
Act, be held to be invalid by reason of the violation of or non-com- 
pliance with any technical rule of law respecting awards, where such 
award substantially decides the dispute referred to the Court cf 
Arbitration. 

No appeal shall lie from an award of the Court of Arbitration, 
nor shall any such award be removable by certiorari. 


As to procedure under this Section, see Judges’ Rules, Nos. 41 to 45, post, and 
Form No. XI., post, pp. 666-667 and 674. 
This Section is specially incorporated by the 38th Section of the Land Act, 1881. 


See as to arbitration under that Act, Sec. 40, and Rules of January, 1897, Nos. 
152 to 155, post, pp. 756-757. 
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Powers of Limited Owners. 


26. The expression “ limited owner” shall in this Act mean as 

follows : 

(1.) Any person entitled under any existing or future settlement 
at law or in equity, for his own benefit and for the term 
of his own life, to the possession or receipt of the rents 
and profits of land, whether subject or not to incum- 
brances, in which the estate for the time being subject to 
the trusts of the settlement is an estate for lives or years 
renewable for ever, or is an estate renewable for a term 
of not less than sixty years, or is an estate for a term of 
years of which not less than sixty are unexpired, or is a 
greater estate than any of the foregoing estates: 

(2.) Any body corporate, any corporation sole, ecclesiastical, or 
lay, any trustees for charities, and any commissioners or 
trustees for ecclesiastical, collegiate, or other public pur- 
poses, entitled at law or in equity, in the case of freehold 
land, to an estate in fee simple or fee farm, and in the 
case of leasehold land to a lease for an unexpired residue 
of not less than thirty-one years, or for a term of years or 
of lives renewable for ever, or renewable for a period of 
not less than thirty-one years. 


As to the powers of limited owners under this Act, see Secs. 27, 28, and 29, post ; 
and as to their powers under the Land Act, 1881, see Secs. 10 and 23 of that Act, 
post. See, also, the Sections of the Settled Land Act, 1882, in the Appendix, post. 

As to the powers of trustees for charitable purposes, see Land Purchase Act, 1891, 
Sec. 14, post, and Finnegan’s Estate, Mac, 29. 


27. A landlord, being a limited owner, shall have power to agree 
with a tenant as to the amount of compensation payable to him 
under this Act, and on payment of the same to the tenant may 
apply to the Civil Bill Court for an order charging the holding with 
an annuity in respect of such payment, and the Court, upon being 
satisfied of such payment having been made, shall charge the 
holding with an annuity of five pounds for every one hundred 
pounds of the sum so paid to the tenant, and so on in proportion 
for any less sum, such annuity to be limited in favour of the limited 
owner, his executors, administrators, and assigns, and to be payable 
for a term of thirty-five years on the anniversary of such date: 
Provided that no such order shall be made by the Court unless 
notice of the application for the same shall have been given in the 
prescribed form to the person for the time being entitled te the 
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first estate of inheritance, if any, expectant upon the determination 
of the estate of the limited owner, or if such person shall be a mar- 
ried woman, infant, or lunatic, to his or her husband, guardian, or 
committee respectively. Any annuity created under this Section 
shall be a charge upon the holding having priority over all estates 
and interests subsequent to the estate or interest of the limited 
owner, but subject to any estates, mortgages, or other interests 
having priority over or charged on the estate of the limited owner. 


See Rules of 1870, under this Act, Nos. 47 to 58, post, pp. 667-669. 


28. Any limited owner shall have power to grant agricultural 
leases for any term of years absolute, or determinable at fixed 
periods, subject to the following restrictions : 

(1.) The term of any lease shall not exceed thirty-five years: 

(2.) The power of leasing conferred by this Act shall not include 
any mansion house or demesne lands: 

(3.) The lease shall take effect in possession, or within one year 
after the execution thereof, and not in reversion, and there 
shall be reserved thereby a fair yearly rent to be incidental 
to the immediate reversion of the holding, without taking 
anything in the nature of a fine, premium, or foregift; and 
in estimating such yearly rent it shall not be necessary to 
take into account against the tenant the increase (if any) 
in the value of the holding arising from any improvements 
executed by him or his predecessors in title: 

(4.) The lease shall imply a condition of re-entry for non-pay- 
ment of the rent thereby reserved: 

(5.) The lease, if it includes any building, shall contain a clause 
declaring whether the landlord or the tenant is bound to 
rebuild such building in the case of the same being 
destroyed during any part of the tenancy by fire, lightning, 
or tempest, and whether the landlord or the tenant is 
bound to keep the same in repair: 

(6.) The lessee shall execute a counterpart of every lease, and shall 
thereby covenant for the due payment of the rent reserved : 

Upon the application of any landlord or tenant the Civil Bill Court 
may confirm any lease (a) granted or proposed to be granted under 
this Act, and such Court may, if it thinks just, confirm or refuse to 
confirm such lease with or without modifications, and the confirma- 
tion of any such lease shall be deemed conclusive evidence of the 
lease being within the powers of this Act; the confirmation of a 
lease shall be certified in the prescribed manner. 
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More extensive powers of leasing are no 
Settled Land Act, 1882, Secs. 6 and 65 (10). 


(a) For procedure in order to have a lease confirmed by the Civil Bill Court, see 
Rules, 1870, under this Act, Nos. 54 to 57, post. “The application to confirm may 
be made either before the grant or after the lease has been granted :” per Frrz- 
GERALD, J., O’Keefe v. Walsh, 4 L. RB. Ir., at p- 420. 

Confirmation by the Civil Bill Court is not essential to the validity of a lease 
under this Section : O'Keefe v. Walsh, 4 L. R. Ir. 417. 


w conferred on limited owners by the Sects. 28-388. 
See the latter Section, App., post. aia, 


29. Any lease granted in pursuance of this Act by an individual 


Effect of lease by 
limited owner 


shall be valid against the person granting the same, ""*4 ov" 
and against all persons entitled to any estate or interest subsequent 

to the estate or interest of such limited owner 5 and any lease 

. granted in pursuance of this Act by any limited owner, being a 

body corporate, corporation sole, trustees for charities, commissioners 

or trustees for ecclesiastical, collegiate, or other public purposes, 

shall bind all the estate and interest of such last-mentioned limited 

owner; but no lease granted by an owner holding himself under a 

lease shall continue after the expiration of the term granted by 

such owner’s lease. 


As to the effect of leases by limited owners under powers of leasing, and other- 
wise, see notes to L. & T. Act, 1860, ante, p. 14; and as to the jurisdiction in equity 
to aid the defective execution of powers, see 12 & 13 Vic., c. 26; 13 Vic., c. 17, 8. 5, 
and Moffett v. Lord Gough, 1 L. RB. Ir. 331 (C.A.). 


30. All powers of leasing given by this Act shall be deemed to Peaning aaeae 

z Tes Cae of Act to be 
be in addition to any other powers any limited owner may possess, cumulative. 
and such owner may exercise any other power of leasing vested in 


him in the same manner as if this Act were not passed. 


81. [This Section is repealed by Statute Law Revision Act, 1883.] 


PACR Hs aT 
Sale of Land to Tenants. 
82. Subject to the restrictions hereinafter mentioned, the land- Application to 


“the Court” for 
lord and tenant of any holding in Ireland may agree for the sale of s#le to tenant of 


holding. 
the holding to the tenant at such price as may be fixed between 
them; and upon such agreement being made they may jointly, or 
either of them may separately with the assent of the other, apply 
to the Landed Estates’ Court, in this part of this Act referred to as 


“the Court,” for the sale to the tenant of his holding. 


83. No sale shall be made under this part of this Act unless the Restelesions ise 
landlord is the absolute owner of the land which forms the holding 
of the tenant, or such tenant for life or other limited owner as is in 
this Section mentioned. 
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“ Absolute owner” shall in the case of freehold land mean the 
owner in fee simple or in fee farm, or person capable of appointing 
or disposing of the fee, whether subject or rot to incumbrances, 
and in the case of leasehold land mean the owner or person capable 
of disposing of the whole interest in the lease vnder which the land 
is held, whether subject or not to incumbrances. 

No holding of leasehold tenure shall be sold under this part 
of this Act unless the lease under which the landlord is 


~ possessed of the land which forms the holding is a lease for lives 


As to the sale of 
holding by the 
Court. 


or years renewable for ever, or a lease for a term of years of which 
not less than sixty are unexpired at the time of the sale being 
made; and no sale shall be made under this part of this Act by 
a landlord being the owner of a leasehold under a lease containing 
a prohibition against alienation unless such prohibition has deter- 
mined or is waived. 

“Tenant for life” shall, for the purposes of this part of this Act, 
mean any person entitled under any existing or future settlement at 
law or in equity for his own benefit and for the term of his own 
life to the possession or receipt of the rents and profit of land, 
whether subject or not to incumbrances, in which the estate for the 
time being, subject to the trusts of the settlement, is an estate in 
fee simple or fee farm, or a lease of such duration as is in this 
Section mentioned. 

“Other limited owner” shall mean any body corporate, any 
trustees for charities, and any commissioners or trustees for collegiate 
or other public purposes, having an estate in fee simple or fee farm, 
or possessed of such leasehold as is in this Section mentioned, 
whether subject or not to incumbrances.' 

See Land Purchase Act, 1891, Sec. 14, and notes thereto, post, p. 469. 


34. The application shall be accompanied by a deposit of such 
sum (if any), to be deposited by the landlord by way of security for 
costs as the Court may require. Upon the foregoing conditions 
being complied with, the Court shall make such inquiries as to the 
circumstances of the holding in respect of which the application is 
made, and as to the parties interested therein, either as incum- 
brancers, owners, or otherwise, and as to the sufficiency of the price 
and of the capacity of the landlord to sell the same, as the Court 
may think fit, and if the Court approve of the application it shall 
carry such sale into effect accordingly, and execute the necessary 
conveyance to the tenant. 
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a 


35. [Repealed by 59 d: 60 Viet., c. 47, s. 52, and second Schedule.| Sects. 85-37. 


36. The following charges and interests shall not be deemed Certain charges 


incumbrances within the meaning of this part of this Act; that is le 


to say, 
(1.) Quitrents and rentcharges in lieu of tithes: 
(2.) Rights of common, rights of way, watercourses, and rights of 
water and other easements: 
(3.) Heriots, manorial rights of all descriptions, and franchises : 
(4.) Charges for drainage, or other charges (a) created under Act 
of Parliament, and to be specified in the conveyance. 
And every holding sold under this part of this Act shall, unless the 
contrary is expressed, be deemed to be subject to such of the above 
charges and interests ay may be for the time being subsisting 
thereon. 
(a) See as to the incidence of drainage charges: Attorney-General v. Ireland, 
15 L. R. Ir. 145, 11 L. R. Ir. 401; In re Whites, Minors, 25 L. R. Iv. 418; Attorney- 


General v. Fetherstone, 32 L. R. Ir. 614; and Board of Works v. Symes, 32 L. R. 1. 
598. 
The following are the principal Acts constituting what is commonly called the Irish Drainage 
Irish Drainage Code :—5 & 6 Vic., c. 89; 10 Vic., c. 32; 26 & 27 Vic., c. 88; 27 & 28 an 
Vic., ¢. 72; 28 & 29 Vic., c. 52; 29 & 30 Vic., c. 49; 32 & 33 Vic., c. 72; 35 & 36 Vic., 
ec. 31; 37 & 38 Vic., c. 32; 41 & 42 Vic., c. 59; 43 & 44 Vic., c. 27: 51 & 52 Vic., c. 39; 
and 52 & 53 Vic., c. 71. 


87. The Court shall determine the rights and priorities of the AAs to the distri 
several persons entitled to or having charges upon or otherwise purchase noncy. 
interested in any holding sold in pursuance of this Act, and shall 
distribute the purchase money in accordance with such rights and 
priorities. 

Where any moneys arising from a sale under this part of this 
Act are not immediately distributable, or the parties entitled thereto 
cannot be ascertained, or where from any other cause the Court 
thinks it expedient for the protection of the rights of the parties 
interested, the Court may order the moneys to be lodged in Court 
or in the prescribed bank to the prescribed account, and may by its 
order declare the trusts affecting such moneys, so far as the Court 
has ascertained the same, or state the facts or matters found by it 
in relation to the rights and interests in such moneys; and the 
Court may from time to time make such orders in respecf to any 
such moneys, and the investment or application thereof, or the 
payment thereof to the parties interested, as the circumstances of 


the case may require. 
0) 
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38. There shall be charged, in respect of any sale made in pur- 
suance of this part of this Act, such percentage fee on the price 
paid as the Treasury may prescribe, and the fee so charged shall 
be paid in to the receipt of Her Majesty's Exchequer, and carried 
to the account of the Consolidated Fund of the United Kingdom of 
Great Britain and Ireland. 


39. Where any purchase moneys have been so lodged in Court 
or in the prescribed bank, provision shall be made in the prescribed 
manner with the sanction of the Treasury for the payment without 
cost: to the persons entitled to any estate or interest in or having 
charges upon the holding so sold of any principal or interest moneys 
to which such persons may be entitled im respect of such estate and 
interest: Provided that any provision so made shall not extend to 
any expense caused by disputed titles, or any expense incurred by 
the failure of any person to comply with the rules for the time 
being in force relating to the distribution of such purchase moneys. 


40. The Court shall have full power to apportion charges, rents, 
and covenants, and decide all questions whatsoever, which it may 
be necessary to decide for the purposes of this Act, and shall not 
be subject to be restrained im the due execution of their powers 
under this Act by the order of any Court. 


The Land Judges. have power under this Section and See: 46, post, to apportion 
the rents of yearly tenants for the purpose of facilitating other occupying tenants 
on the estate in purchasing their holdings: Roche’s Fstate, 5 L. R. Ir. 267. But 
see Domville’s Estate, 61. L. T. R. 62. 


41, The Privy Council in Ireland may from time to time make, 
and when made may rescind, annul, or add to, rules with respect to 
the following matters :— 

(1.) The proceedings to be had under this part of this Act: 

(2.) The circulation of forms and directions as to the mode in 

which this part of this Act is to be carried into execution : 

(3.) The scale of costs and fees to be charged in carrying this part 

of this Act into execution, and the taxation of such costs, 
and the persons by whom such costs and fees are to ba 
paid, subject nevertheless to the sanction of the Treasury 
as to the amount of fees to be charged: 

(4.) The giving of notices to incumbrancers and other persons 

imterested, and the service of such notices and any other 
matter by this part of this Act directed to be prescribed : 
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45.) As to any other matter or thing, whether similar or not to 
those above mentioned, in respect of which it may be 
expedient to make rules for the purpose of carrying this 
part of this Act into execution: 

In framing rules under this Section the Privy Council shall pro- 
vide that notice of any sale to be made under this part of this 
Act shall be served upon every registered incumbrancer, by sending 
it through the post, in a prepaid letter addressed to such incum- 
brancer, and in proving service of any such notice it shall be 


sufficient 1c prove that such notice was properly directed to the 


incumbrancer at his last known place of abode, and that it was put 
as a prepaid letter into the post office. 

Any rules made in pursuance of this Section shall be deemed to 
be within the powers conferred by this Act, and shall be of the 
same force as if enacted in this Act, and shall be judicially noticed. 

Any rules made in pursuance of this Section shall be laid before 
Parliament within three weeks after they are made, if Parliament 
be then sitting, and if Parliament be not then sitting, within three 
weeks after the beginning of the then next session of Parliament. 


Rules were made by the Privy Council under this Section, but they have now 
been practically superseded by the Rules under the Land Purchase Acts, post. 


PART III. 
Advances by and Powers of Board. 


42. Where any sums are due in respect of compensation under 
this Act from a landlord to a tenant who is quitting his holding, (a) 
but has not been disturbed by his landlord, the Commissioners of 
Public Works in Ireland, in this Act referred to as the Board, 
may, upon the application of such landlord, advance to the tenant 
on behalf of the landlord the whole or such portion of the sum so 
due as they may think expedient, and upon an order being made 
to that effect by the Civil Bul Court, and upon such advance being 
made by the Board, such holding shall be deemed to be charged 
with an annuity of five pounds for every one hundred pounds of 
such advance, and so in proportion for any less sum, such annuity 
(6) to be leated in favour of the Board, and to be declared to be 
payable within a term of thirty-five years. 


See now Land Purchase Act, 1885, Sec. 4, post, which provides that advances to 
_ the made under this Act are to be repaid by an annuity of 4 per cent. for 49 years. 
(a) This Section only applies to advances for payment of compensation, such, v.g., 
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as compensation for improvements under Sec. 4, ante; an advance to enable a 
limited owner to pay for the surrender of a lease to him cannot be made under it: 
Domville’s Estate, 71. L. T. R. 55, Donn, 394. 

(0) See Secs. 48 to 51, post, as to the priority of the annuity, &c. 


43. The Board may from time to time upon such security as they 
may approve advance such sums as they may think fit to any land- 
lord in Ireland for the purpose of enabling him to reclaim waste 
lands; and where any landlord has contracted for the sale of any 
waste land the Board may advance upon security jointly given by 
the vendor and purchaser such sums as they may think fit, not 
exceeding a moiety of the purchase money contracted to be paid; 
and such waste land, and any other lands included in any such 
security, shall, upon an order being made to that effect by the 
Civil Bill Court, and upon such advance being made by the Board, 
be deemed to be charged with an annuity of five pounds for every 
one hundred pounds of such advance, and so in proportion for any 
less sum, such annuity to be limited in favour of the Board, and 
to be declared to be repayable within a period of thirty-five years. 


See Land Purchase Act, 1885, Sec. 4, post, which provides that the annuity is to 
be for 49 years at 4 per cent. 


44, The Board, (a) if they are satisfied with the security, may 
advance to any tenant for the purpose of purchasing his holding in 
pursuance of this Act any sum not exceeding two-thirds of the price 
of such holding, and upon an order being made by the Civil Bill 
Court to that effect, and upon such advance being made by the 
Board, such holding shall be deemed to be charged with an annuity 
of five pounds for every one hundred pounds of such advance, and 
so in proportion for any less sum, such annuity to be limited in 
favour of the Board, and to be declared to be repayable in the term 
of thirty-five years. (0) 

No purchaser, or person deriving title through him, of any holding 
to whom any advance has been made under this Section shall, 
without the consent of the Board, alienate, assign, sub-divide, or 
sublet his holding (c) during such time as any part of the annuity 
charged on such holding remains unpaid, and any part of such 
holding alienated, assigned, sub-divided, or sublet in contravention 
of this Section shall be forfeited (d) to the Board, to be held by 
them for public purgoses. 

(a) Now the Land Commission. See Land Act, 1881, Sec. 35, post. 

(h) This Section is amended by 35 & 36 Vic., cap. 32, post, power being given to 
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the Landed Estates Court, in certain cases, to charge the annuity authorized to be Sects. 44-45 
charged in respect of advances. The annuity is now made repayable in 49 years at ahs 
4 per cent., Land Purchase Act, 1885, Sec. 4, post. 

Provision is also made for a reduction of interest on loans under the Section by 
Sec. 24 of the Land Act, 1887, post, and Sec. 25 of the Land Act, 1896. 

(ec) “ There is nothing in these Acts (viz., the L. & T. Acts, 1870 and 1872) to Power to charge 

oe F 4 : ; lands subject to 
prohibit the charging of lands either at law or in equity. A rent-charge might be advances. 
granted issuing out of them, or a principal sum might be charged upon them by 
way of equitable charge:” (per May, C.J., Flood’s Estate, 7 L. R. Ir. at p. 502). 

The registration of a judgment mortgage also creates a valid charge (provided it 
is not collusive), and the judgment mortgagee is entitled, without tue consent of 
the Commissioners, to proceed to a sale of the lands in the Chancery Division; but 
the lands will be sold subject to the annuity and all its incideris: Flood’s Estate, 

7 iL. R. Ir. 545 (C. A.). 

There is no restriction upon alienation (though there is upon sub-division and Corresponding 
sub-letting) in the case of holdings sold under the Land Act, 1881, and the Land tee Gane 
Purchase Acts, 1885 to 1901, see Land Act, 1881, Sec. 30, post. The Board have Purchase Acts. 
power under the last clause of that Section to release a holding from the conditions 
of this Section, and render it liable only to the conditions of the latter Acts. 

Sub-letting to agricultural labourers is permitted by the L. & T. Amendment Act, 

1872, Sec. 1, Sub-sec. 4, post. 

It would appear that a forfeiture under this Section affects not merely the Forfeiture. 
tenant’s estate, but the absolute interest in the lands, and that it extinguishes all 
rent-charges and annuities charged thereon: In re Scott and Pennefather’s Estate, 

I. R. 6 Eq. 260. 

Under the 2nd Section of the Amending Act, 1872, post, the Board may, notwith- 
standing a forfeiture, proceed to a sale. And by Sec. 26 of the Land Act, 1887, 
post, they may make an order releasing a holding from a forfeiture. 


45. Where an absolute order for the sale of any estate has been Advances to 
tenants for pur- 


made by the Landed Estates Court, and the tenant of any holding pire oe wlaibes 
forming part of such estate is desirous to purchase such holding, Fstates Court. 
he may apply to the Board in the prescribed manner to advance 
any sum not exceeding two-thirds of the amount he may pay for 
the purchase of the same, and the Board may subject to such con- 
ditions as to the price to be paid for such holding and tw any 
matter relating to such purchase, as they think fit, agree with such 
tenant to make such advance. 
When any such tenant has been declared the purchaser of a 
holding, and has paid one-th:rd or any greater part of the pur- 
chase money, the Board may pay the balance of such purchase 
money instead of such tenant, and upon such payment being made 
by the Board the Landed Estates Court shall by order declare such 
holding to be charged with an annuity of five pounds for every 
one hundred pounds of such advance, and so in proportion for 
any less sum, such annuity to be limited in favour of the Board, 
and to be declared to be repayable in the term of thirty-five years. 
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Sects. 45-46. Any holding charged by order of the Landed Estates Court in 
manner aforesaid shall not, without the consent of the Board, be 
alienated, assigned, subdivided, or sublet during such time as any 
part of the annuity charged on such holding remains unpaid, and 
any part of such holding alienated, assigned, subdivided, or sublet 
in contravention of this Section shall be forfeited to the Board, 
to be held by them for public purposes. 

See notes to Sec. 44, ante, and Sec. 46, post. 
ine is eS 46. The Landed Estates Court shall on the sale of estates by 


Court to afford 


facilities for pur= aa; nt isoutarwas: i ist i » interests of the persons 
chase by occupy. 821d Court, so far ag is consistent with the interests o Pp 


ng tenants. interested in the estates or the purchase money thereof, afford, by 
the formation of lots for sale or otherwise, all reasonable facilities (a) 
to occupying tenants desirous of purchasing their holdings under 
the provisions of this Act, and for that purpose shall hear any 
application in that behalf made by the Board (s) or any such 
occupying tenant. 


The rights of owners to have their estates sold to the best advantage are 
unaffected by this Section; and notwithstanding that on the settlement of the 
rental, the Examiner may have sub-divided an estate into lots co-extensive with 
the holdings of the occupying tenants, and have imposed on each of the tenants. 
a condition to bid at a public auction a certain sum for his holding, no tenant 
has an absolute right to purchase, nor is the Court, except in cases coming within 
Sec. 40 of the Land Act, 1896 (which see, post), bound to sell in such lots, or by- 
publie auction, if it is more advantageous for the owners or incumbrancers to sell 
in one lot or by private contract: Domville’s state, 1. R, 1] Hg. 1,13; 9 7. L. 1. Re 
134 (Ch. App. affirming Fuanacan, J.); Sherlock’s Estate, 81. L. T. & 8S. J: 544, 
See, also, Pemberton’s Estate, I L. R. Ir. 242, reported on appeal as Harenc’s 
Estate, 1L. R. Ir. 428. 

(a) The Land Judges have power, under this and the 40th Section, to apportion 
the rents of yearly tenants for the purpose of facilitating other occupying tenants: 
on the estate in purchasing their holdings: Roeke’s Estate, 5 L. R. Ir. 267. 

In Tisdali’s Estate, I. R. 7 Eq. 518, Donn, 395, an occupying tenant who had been: 
declared the purchaser of a lot, of which his holding formed only a portion, obtained’ 
Ipave to have the lot divided, the purchase money apportioned, and two separate: 
conveyances executed. 

Franacan, J., held in Preston’s Estate (1 L. R. Ir. 43) that the Court should have 
regard to the sozixi position of the occupying tenant, and should not grant the same 
facilities to gentlemen of property as to other tenants; but in the subsequent case 
of Harenc’s Trustee's Estate, 1 L. R. Ir. 428, 131. L. T. R. 149, the Court of Appeal! 
held, ou the contrary, that there was nothing in the language of the Section to, 
exclude cenants of large holdings or of a superior rank of life from the benefits it- 
conferred, An appeal was taken from this decision to the House of Lords by- 
certain of the tenants interested; but it was dismissed upon the grounds that the 
appellants had no locus standi, not having been formal parties to the suit below = 
Harene’s Estate 3 L. R. Ir. 344, Weekly Notes, 1879, p. 156. 

(6) Now the Land Commission. See Land Act, 1881, Sec. 35. 
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_ 4'7, Where the landlord of an estate is willing to contract fou 

the sale under the second part of this Act of his estate in its entirety 
but not in part, and the tenants of the holdings comprising four- 
fifths in value of such estate are willing to purchase their holdings, 
and other purchasers can be found to buy the residue of such estate, 
and to pay one-half of the purchase money payable in respect of 
such residue, such sale may be made accordingly under the second 
part of this Act in the same manner as if the whole of the pur- 
chasers of the estate were tenants of the landlord, and the Board (a) 
may advance to such other purchasers one-half of their purchase 
money upon the security of the residue of the estate, and such 
advance may, at the discretion of the Board, (a) be made to such 
purchasers collectively on the security of the whole of the residue 
of such estate, or to such purchasers severally on the security of 
the portions bought by them respectively, or partly in one way and 
partly in the other. Where any advance is made to purchasers or 
a purchaser under this Section, the land bought by such purchaser 
or purchasers shall, on an order made to that effect by the Civil 
Bill Court, (b) be charged with an annuity of five pounds for every 
one hundred pounds of such advance, (¢) and so in proportion for 
any less sum, such annuity to be limited in favour of the Board, 
and to be declared to be repayable within the term of thirty-five 
years. 


(a) Now the Land Commission. See Land Act, 1881, Sec. 35. 
(6) Or Landed Estates Court. See 35 & 36 Vic., c. 32, Sec. 1, Sub.-sec. 2, post. 
(c) The annuity is now made repayable at 4 per cent. See Land Purchase Act, 


1885, Sec. 4, and Land Act, 1896, Sec. 25, post. 
See further as to facilities for the purchase of ertire estates, Land Act, 1881, 


Sec. 34, and Land Purchase Act, 1885, Sec. 5, post. 


48. Every annuity created in favour of the Board (a) in pur- 
suance of this Act shall be a charge on the land subject thereto 
having priority over all existing and future estates, interests, and 
incumbrances, with the exception of quitrents and other charges 
incident to the tenure, to rentcharges in lieu of tithes, and any 
charges created under any Act authorizing advance of public 
money, or under any Act creating charges in respect of improve- 
ments on lands, (6) and passed before this Act, with the exception 
also (in cases where the lands are subject to a fee-farm rent, or 
held under a lease reserving rent) of such fee-farm rent or rent 
reserved as aforesaid. The term during which every such annuity 
shall be payable shall be computed from the date of the advance 
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in respect of which the same shall be charged, and every such 
annuity shall be payable in equal half-yearly payments on every first 
day of May and every first day of November during the said term 
of thirty-five years, (c) with such apportionment, if any, as may be 
necessary in respect of the first and last of such payments. 

(a) Or the Land Commission. See Land Act, 1881, Sec. 35, post. 

(0) See Landed Property (Ireland) Improvement Act, 1860 (23 & 24 Vic., c. 153) ; 
and the various Acts constituting the Irish Drainage Code, a list of which is given 
in the notes to Sec. 36, ante, p. 193. 


(c) The annuity is now made payable at 4 per cent. Land Purchase Act, 1885, 
Sec. 4, and Land Act, 1896, Sec. 25, post. 


49. Every annuity created in pursuance of this Act shall be 
recoverable by the Board (a) or by or in the name of the Attorney- 
General for Ireland in manner in which rentcharges in lieu of tithes 
(>) are recoverable in Ireland ; a certificate purporting to be under 
the hand of a member for the time being of the Board (c) shall be 
evidence that the amount of any annuity or arrears of annuity 
stated therein to be due under this Act from any person named 


therein is due to the Board from such person. 

(a) Or by the Land Commission. See Land Act, 1881, Sec. 35, post. 

(6) As to the means of recovering tithe rent-charge, see 1 & 2 Vic., c. 109, Secs. 
27 to 30. 

(c) A similar certificate may be granted under Land Act, 1887, Sec. 28, post. 


50. No arrears of any annuity charged on land in pursuance of 
this Act shall be recoverable after the expiration of two years from 
the date at which the sum in arrear became due; and as between 
owners having successive interests in any land so charged it shall be 
the duty of the owner for the time being in possession or in receipt 
of the rents and profits of such land to prevent such arrears arising, 
and if he make default in doing so, and the owner next entitled in 
possession pay any arrears caused by such default, the amount so 
paid shall be a debt due to the owner who has paid the same from 


the owner ky whose default it became necessary to make such pay- 
ments. 

This Section does not apply to an annuity created under the Arrears of Rent 
(Ireland) Act, 1882, Sec. 16, and, therefore, the amount of such arrears recoverable 
is not limited to two years: Irish Land Commission v. Stokes 29 To In, TS. & Soh: 
SLT) TL Walco hero: 


51. Where any land is charged with an annuity in favour of 
the Board, (a) it shall be lawful for any person liable to pay such 
annuity to redeem the said annuity, or so much thereof as may at 


(a) Or the Land Commission. See Land Act, 1881, Sec. 35. 
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any time remain unexpired, by payment to the Board (a) of a sum 
of money equivalent to the then value of the said annuity, such 
value to be calculated according to the table in the schedule annexed 
hereto. 


52. Where any person is entitled to receive any principal moneys 
in pursuance of the sale of any holding made by them in pursuance 
of this Act, the Board (a) may, on the application of such person, 
commute such principal moneys for the payment of an annuity of 
equivalent value, the value of money being reckoned at three 
pounds ten shillings per cent. per annum; and where any such 
person as aforesaid is entitled to the payment of a sum annually, 
_the Board (a) may commute the same for the payment of a princi- 
pal sum of equivalent value, the value of money being reckoned at 
three pounds ten shillings per cent. per annum. 

The Board (a) may also, with the assent of the claimant, com- 
promise by the payment of any principal or annual sum any post- 
poned contingent or doubtful or other claim of any person to any 
share or interest in the purchase money arising from the sale of any 
holding under this Act. 


58. The Board (a) shall in making advances, in the mode of 
investing and dealing with the funds that come into their possession, 
and in the mode of accounting for the same, and generally in the 
performance of their duties under this Act, conform to any 
directions, whether given on special occasions or by general rule or 
‘otherwise, which may from time to time be given to them by the 
Treasury, and shall report within such time and in such manner as 
the Treasury may direct to the Treasury all matters that may be 
transacted by the Board. (a) 


54. There shall be issued to the Board (a) for the purposes of 
this Act, at such times and in such sums and in such manner as the 
Treasury may determine, any sums of money not exceeding in the 
whole one million pounds, and the Treasury may from time to time 
issue to the said Board (a) the said sum of one million pounds out 
of the Consolidated Fund or the growing produce thereof. 


55. All repayments to the Board (a) of principal sums or by way 
of annuities in respect of advances made by them shall from time to 
time be paid back to the Consolidated Fund in such manner as the 


Treasury may direct. 
(a) Or the Land Commission. See Land Act, 1881, Sec. 36% 
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56. The Civil Bill Court shall, on the application of any person 
entitled to an annuity by this Act directed to be charged by order 
of the Civil Bill Court (6) make an order charging the same accord- 
ingly, and the clerk of the peace of the county in which such 
Court has jurisdiction shall keep an alphabetical registry in his 
office of all charging orders so made by the Court, and shall allow 
any person to inspect the same at all reasonable times on the pay- 
ment of one shilling. 

For the purpose of making charging orders in respect of any 
holding the Civil Bill Court of the county in which such holding 
or any part thereof is situate shall be deemed to have jurisdiction 
over such holding. 


(6) See Sees. 43 and 44, ante, and Landlord and Tenant Amendment Act, 1872, 
Sec. 1, Sub-sec. 2, post. 


PART IV. 
SUPPLEMENTAL PROVISIONS. 
As to Legal Proceedings and Court. 


57. There shall be paid in respect of every notice to quit to be 
served on a tenant of a holding as defined under this Act a duty of 
two shillings and sixpence, and such payment shall be denoted by a 
stamp on the notice. 

The stamp must be the impressed stamp specially provided for the purpose, 
otherwise the notice will not be deemed “duly stamped ” (Stamp Act, 1891, See. 10, 
Sub-sec. 2, which is identical in terms with Sec. 9, Sub-sec. 2, of the repealed 
Stamp Act, 1870). An adhesive stamp is improper: Ryan v. Ryan, 71. L. T. R. 96 
(FITZGERALD, B.). 

One stamp is not sufficient if the notice is to quit more than one holding. There 
must be separate notices and separate stamps for each: M‘Donnell vy. Corbett, 
4L. R. Ir. 336, 111. L. T. & S. J. 296. See notes to Sec. 58, post. 

A stamped notice is required even in the case of a tenancy created before the 
passing of the Act. The Section is, to that extent, retrospective: Vernon v. Rae, 
I. R. 9 C. L. 448. 

It is the original notice to quit which is actually served upon the tenant which 
should be stamped: Beauclerk v. Johnston, 6 1. L. 1. R. 18 (C. CHE 


58. No notice to quit (a) shall be valid unless it is printed or 
written, or partly in print and partly in writing, and signed by the 
landlord or his agent (4) lawfully authorized thereunto, nor unless 
such notice at the time of the service thereof is duly stamped with 
a stamp (c) denoting the payment of a duty of two shillings and 
sixpence. A notice to quit shall not in the case of a tenant frone 
year to year take effect until after the expiration of a period of 
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not less than sx calendar months from the date of the service of the 
notice, such period of six calendar months, in the absence of agree- 
ment to the contrary, to terminate on the last gale day of the 
calendar year. (d)* Any person serving on a tenant a notice to quit 
that is not in conformity with this section shall incur a penalty not 
exceeding forty shillings, to be recovered summarily under the 
provisions of the Petty Sessions (Ireland) Act, 1851. 

In any proceedings between landlord and tenant, where the due 
service of a notice to quit has been proved, such notice to quit 
shall, until the contrary is proved, be deemed to have been duly 
stamped. (e) 


As holdings which are not agricultural or pastoral in character are entirely 
excluded from this Act by Sec. 71, post, a stamped notice to quit is only required 
in the case of agricultural holdings; but these include, it must not be forgotten, 
town parks, demesne lands, &c., which though excluded from the compensation 
clauses of this Act by Sec. 15, ante, and from the Land Act, 1881, by Sec. 58 of 
that Act and Sec. 5 of the Act of 1896, are still agricultural in character. In such 
eases the provisions of this Section, and of Sec. 1 or See. 6 of the Notice to Quit 
Act, 1876, post, must be complied with: Wilkinson v. Sullivan, 24 1. L. T. R. 16 
(C. C.). But a holding of 1 rood and 35 perches situated in a village and used 
as a garden was held not to be agricultural so as to require a stamp on the notice 
to quit for it: Pakenham v. Bawn, 321. L. T. R. 107 (Jounson, J.). See, however, 
contra, Fitegerald v. Shanahan, 16 I. L. T. R. 37; MacD. 209. 

The Section is retrospective in so far as it requires a stamped notice to determine 
contracts of tenancy made before the passing of the Act: Vernon v. Rae, I. R. 9 
Cc. L. 448. 

(a) The term “notice to quit” in this Section is used apparently as moaning 
solely a notice served by a landlord, so that a notice of surrender by a tenant 
does not require a stamp. (See judgment of Paris, C.B., If‘Donnell v. Blake, 
28 L. R. I. at p. 400.) A notice of surrender by a tenant has, however, been held 
to be a notice to quit within the meaning of the Notice to Quit Act, 1876: In re 
O’Brien, 19 L. R. I. 429. 

A notice to quit means a notice to determine a tenancy from year to year. Where 
an agreement was made to let lands for a year certain, with a proviso that unless 
either party should give to the other notice in writing of his intention to determine 
the tenancy, three months prior to the end of the year, the tenancy should be 
continued from year to year, it was held by the Court of Appeal reversing the 
decision of the Queen’s Bench Division that the notice served by the landlord in 
accordance with this proviso was not a notice to quit within the meaning of this 
Section, and that it did not require a stamp: Charies v. Hill, 26 L. R. Ir. 603. 
But where, by an agreement made in 1862 for the letting of lands from year to 
year, it was provided that the tenant should give up possession upon getting one 
month’s previous notice in writing, it was held that such a notice required to be 
stamped: Vernon v. Rae, I. R. 9 C. L. 448. 

(b) If the notice is signed by an agent, it is not necessary to set out in the body of 

it that it is signed by him as agent. Nor is it necessary that the agent should be 


*The portion of the Section in italics is repealed by 39 & 40 Vic., cap. 63, Sec. 6. 
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authorized in writing: Stackpoole v. Parkinson, I. R. 8 C. L. 561. “This Section, 
whilst it renders signature by the landlord, or his agent lawfully authorized, 
essential to a notice to quit, does not otherwise affect the form of the notice. 
That which would have been sufficient prior to the statute is sufficient notwith- 
standing the statute, provided it be in writing and_be signed in the prescribed 
manner.” (Per Patres, C.B., ibid., I. R. 8 C. L. at p. 566). As to what agents 
are authorized to serve notices to quit, and as to the requirements of such notices 
generally, see notes to Sec. 1 of the Notices to Quit Act, 1876, post, pp. 216-218. 

A notice to quit may be signed in an agent’s own name, without any reference 
to the landlord, if the agent’s authority is general; but if his authority is special 
only, the agent’s authority should appear on the face of the notice: Maguire v. 
Rogers, 271. L. T. R. 19 (Patuzs, C.B.). 

(c) The stamp must be the impressed stamp specially appropriated for notices to 
quit; otherwise the notice will not be deemed to be “duly stamped.” (Stamp 
Act, 1891, Sec. 10, Sub-sec. 2.) 

Where two agricultural holdings are held under separate contracts of tenancy, 
although by the same tenant under the same landlcrd, there must be two separate 
notices to quit, each stamped in compliance with this Section, though both notices 
may be contained upon the same paper: M‘Donnell v. Corbett, 4 L. R. Ir. 336; 
111. L. T. & 8. J. 296. In the case of non-agricultural holdings, where the notice 
to quit does not require to be stamped, a single notice for two separate holdings is 
sufficient. See notes to Notice to Quit Act, Sec. is post, p. 216. 

(d@) The portion of the Section in italics was repealed by the 6th Section of the 
Notices to Quit Act, 1876, and more easily construed provisions were substituted 
therefor. See that Section, post. Upon the construction of the repealed clause 
there were many conflicting decisions, which are now no longer of importance. See, 
for instance, Ashtown v. Larke, I. R. 6 C. L. 270; Ferguson v. Daly, I. R. 8 C. L. 
216; Fitzwilliam v. Dillon, I. R. 9 C. L. 251; 91. L. T. R. 106; Murphy v. M‘Cor- 
mick, 2. R. Ir. 415; I. R. 10 C. L. 326; Representative Church Body v. M‘Quinn, 
TR LUC elise 

(e) The last clause seems to have been introduced to meet the case of the tenant 
destroying the notice to quit, for it is the notice actually served which should bear 
the stamp: Beauclerk v. Johnston, 6 I. L. T. R. 18. See, also, notes to Sec. 4 
of the Notice to Quit Act, 1876, post, p. 224. 


59. The Civil Bill Court in any county on being satisfied that a 
tenant in such county has died, and that there is no legal personal 
representative of such tenant or no legal personal representative 
whose services are available for the purposes of this Act, may, if a 
legal representation of the tenant is required for the purposes of this 
Act, by order appoint such person as it thinks best entitled to be 
administrator of the deceased tenant limited to the purposes of this 
Act, and any such limited administrator shall for all the purposes 
of this Act represent the deceased tenant in the same manner as if 
the tenant had died intestate, and administration had been duly 
granted to such limited administrator of all the personal estate 
and effects of the tenant. 
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This section is incorporated by the 38th Section of the Land Act, 1881; and the 
14th Section of the same Act is in pari materia. For the cases in which orders 
will be made appointing limited administrators, see notes to the latter Section; 
and see, also, M‘C'reanor v. Heron, 6 I. L. T. R. 63, Donn. 197; Friel v. Leitrim, 
Donn. 209; Powell v. Rotten, 91. L. T. R. 96, Donn. 497; and Rules of 1872, post. 

Where, after the appointment of a limited administrator under this Section, and 
an award of compensation, another person took out general administration to the 
deceased tenant, it was held that the amount awarded could not be paid out to 
the limited administrator: Canny v. Harvey, 11 I. L. T. R. 178 (Patxxs, C.B.). 


60. A married woman entitled to her separate use, and not 
restrained from anticipation, shall for the purposes of this Act be 
deemed a feme sole, but where any other married woman is desirous 
of making any application, giving any consent, or doing any act, or 
becoming party to any proceeding under this Act, in relation to any 
holding, her husband’s concurrence shall be required, and she shall 
be examined by the Civil Bill Court of the County where she may 
for the time being be, or of the county where the holding is situate, 
apart from her husband touching her knowledge of the nature and 
effect. of the application or other act, and it shall be ascertained 
that she is acting freely and voluntarily. 


This Section is incorporated by Land Act, 1881, Sec. 38. 


61. Where any person who (if not under disability) might have 
made any application, given any consent, done any act, or been 
party to any proceeding in relation to any holding under this Act, 
is a minor, idiot, or lunatic, the guardian or committee of the cstate 
respectively of such person may make such applications, give such 
consents, do such acts, and be party to such proceedings, as such 
person respectively, if free from disability, might have made, given, 
done, or been party to, and shall otherwise represent such person 
for the purposes of this Act; where there is no guardian or com- 
mittee of the estate of any such person as aforesaid, being infant, 
idiot, or lunatic, or where any person the committee of whose estate 
if he were idiot or lunatic would be authorized to act for and 
represent such person under this part of this Act is of unsound mind 
or incapable of managing his affairs, but has not been found idiot or 
lunatic under an inquisition, it shall be lawful for the Civil Bill 
Court of the county in which the holding is situate to appoint a 
guardian of such person for the purpose of any proceedings under 
this part of this Act, and from time to time to change such 
guardian; and where such Civil Bill Court sees fit: it may appoint 
a person to act as the next friend of a married woman for the 
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purpose of any proceeding under this Act, and from time to tame 
to remove or change such next friend. 


This Section is incorporated by Land Act, 1881, Sec. 33. 


62. For the purp ses of carrying into effect the provisions of 
this Act the Judges of Civil Bill Courts in Ireland shall, in addition 
to the Civil Bill Courts now by law directed, hold such Courts in 
such places within their respective jurisdiction as may be pre- 
scribed by the Privy Council in Ireland. 


63. [This section is repealed by 56 & 57 Vicet., c. 54.| 


64. In case it shall appear to the Lord Chancellor that from any 
reasonable cause the Judge of any Civil Bill Court cannot con- 
veniently hold the Courts prescribed under this Act, he may 
appoint any other Judge of.a Civil Bill Court to hold such Courts 
in his stead, and thereupon the Judge so appointed shall hold such 
Courts as aforesaid, and shall for the purposes thereof have all and 
every the powers, authority, and jurisdiction of the Judge in whose 
stead he shall have been appointed, and so long as he shall 
continue to act in his stead there shall be paid to him instead of to 
the said Judge the additional salary payable to the said Judge under 
this Act. 


PART V. 
Miscellaneous. 


65, 66, 67. [These three sections, which dealt with the incidence 
of Grand Jury Cess, now abolished, are repealed by Local Govern- 
ment Act, 1898, sec. 110, and 6th schedule. | 


68. Any person who, after the passing of this Act, shall take at 
an acreable rent land adjoining or intersected by any public road or 
public roads, shall not, in the absence of an agreement to the con- 
trary, be lable to rent for any portion of such land as may be 


contained in the public road or roads. 


_ 69. Where any tenaucy at will, (a) or less than a tenancy from 
year to year, (¢) is created by a landlord (0) after the passing of this 
Act, the tenant under such tenancy shall on quitting his holding be 
entitled to notice to quit and compensation in the same manner 
in all respects as if he had been a tenant from year to year: 
Provided that this Section shall not apply to amy letting or contract 


33 § 34 Vict., Cap. 46. 207 


for the letting of land made and entered into bond fide for the 


_ temporary convenience or to meet a temporary necessity either of 
the landlord or tenant. (d) 


(a) This Section does not apply to tenancies at will created before August Ist, 
1870; Chaine v. Croker, 12 L. R. Ir. 151 (C. P. D.). In that case it was held that 
a notice to quit was not necessary to determine a tenancy under an agreement in 
writing, made in 1867, whereby it was provided that the defendant should be tenant 
et will of the plaintiff at a rent of £100 a year. 

(6) Nor does the Section apply to a tenancy at will created, not by the act of the 
parties, but by operation of law, as where a mortgagor remains in possession of 
tand after the execution of a mortgage: Rice v. M'Quade, I. R. 9 C. L. 101. See, 

also, judgment of Morris, J., in Ward v. Ryan, I. R, 9 C. L., at pp. 54, 55. 

a A letting by parol for a term of years, void under the Statute of Frauds and the 
Landlord and Tenant Act, 1860, Sec. 4, may create a tenancy at will; but such 
would appear not to be within this Section: Ward v. Ryan, I. RK. 10 ©. L. 17; 
9\C..1n.51. See judgment of Wurresipe, C.J., I. R. 10 C. L.,. at. p. 20. 

A tenancy at will is an estate or interest in lands against which a judgment 
mortgage is capable of being registered: Devlin vy. Kelly, 20 1. L. G. B. 76 
BG. D. & C. A.), 

(c) The word “less” here means “less in point of duration,” and not merely 
“less in quantity of estate;” so that a tenant under a tenaney, created after the 
passing of the Act for a number of months certain, less than twelve, cannot be 
evicted at the expiration of the term without notice to quit: Brew v. Conole 
ety. OC. Bo IST. 

On the other hand, it was held by the Exchequer Chamber in Wright v. Tracey 
(I. R. 8 C. L. 478), affirming the decision of the Common Pleas (I. R..7 C. L. 134), 
that a tenancy for a year certain was not “less than a tenancy from year to year,” 
and that, in case of such a tenancy, a notice to quit was not required under this 
“Section. The 16th Section of the Land Act, 1881, now, however, provides that a 
| tenancy for a year certain created after 22nd August, 1881, is to be deemed to be 
a tenancy from year to year. 

(d) As to lettings for temporary convenience, see note to Land Act, 1881, See. 16, 
and Sec. 58 (7), post. In such cases no notice to quit is necessary under this 
Section: Chaine v. Croker, 12 L. R. Ir. 181; Corr v. Harris, 23 1. L. T. R. 82. 

The Section, of course, has no application to lettings in conacre or agistment 
contracts, as to which see notes to Land Act, 1881, Sec. 2, and Sec. 58 (6), post. 


Definitions. 

70. In the construction of this Act the following words and 
expressions shall have the force and meaning hereby assigned to 
them, unless there be something in the subject or context repugnant 
thereto : 

The term “ person” or “ party’ 

body folitic, corporate, or collegiate, whether aggregate or sole, 
and any public company: 

The term “county ” shall extend to and include county of a city, 


’ 


shall extend to and include any 


Che 


os 
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Sect. 70 and vounty of a town, and a riding of a county, where such 
county of a city, county of a town, or riding of a county is 
appointed for civil bill purposes: 

The term “ prescribed ” shall mean prescribed by any rules made 
in pursuance of this Act: 


d 


The term “lease” shall include an agreement for a lease: 

The term “settlement” as used in this Act shall include any 
Act of Parliament, will, deed, or other assurance or connected 
set of assurances whereby particular estates or particular 
interests in land are created, with remainders or interests 
expectant thereon; and every estate and interest created by © 
appointment made in exercise of any power contained in any 
settlement or derived from any settlement shall be considered 
as having been created by the same settlement; and an estate _ 
or interest by way of resulting use or trust to or for the settior, 
or his heirs, executors, or administrators, shall be deemed to be © 
an estate or interest under the same settlement : 

The term “landlord” in relation to a holding shall include a 
superior mesne or immediate landlord, or any person for the 
time being entitled to receive the rents and profits or to take 
possession of any holding: 

The term “tenant” in relation to a holding shall mean any 
tenant from year to year and any tenant for a life or lives or 
for a term of years under a lease or contract for a lease, whether 
the interest of such tenant has been acquired by original 
contract, lawful assignment, devise, bequest, or act and opera- 
tion of law; and where the tenancy of any person having been 
a tenant under a tenancy which does not disentitle him to 
compensation under this Act is determined or expiring, he 
shall, notwithstanding such determination or expiration, (a) be 
deemed to be a tenant until the compensation, if any, due to 
him under this Act has been paid or deposited as in this Act 
provided : 

The term “improvements” shall mean in relation to a holding,— 

(1.) Any work which being executed adds to the letting value of 

the holding on which it is executed, and is suitable to such 
holding (6); also, 

(2.) Tillages, manures, or other like farming works, the benefit of 

which is unexhausted at the time of the tenant quitting his 
holding. 
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This definition Section must be read with the corresponding Sections of the L. & T. 
Act, 1860 (Sec. 1), and of the Land Act, 1881 (Sec 57); for, as was remarked by 
Patizs, ©.B., in Ireland v. Landy, “the Landlord and Tenant Act of 1860 is 
in part materia with the Acts of 1870 and 1881, and all three must be construed 
together as one harmonious whole. Words which, in the former Acts, must be 
interpreted in any particular case, unless there is something to the contrary in the 
subject-matter to which they are applied by the latter Acts, or in the context, in 
which they are found, ought to be construed in these latter Acts in the same sense ” 
(22 L. R. Ir. at p. 421). 

(a) As to the effect of this provision, see judgments of Bewtey, J., in Fitzgerald 
v. Walsh [1894], 21. R. at p. 734; and of Frrzcrszon, L.J., in O’Donovan v. Kenmare 
[1896], 2 I. R., at p. 527. 

(b) Even though an improvement is not “suitable” to the holding, no rent can 
now be put upon it, if it has been made by the tenant. Land Act, 1896, Sec. 1 (3), 
post. 


71. This Act shall not apply to any holding which is not 
agricultural or pastoral in its character, or partly agricultural and 
partly pastoral; and the term “holding” shall include all land of 
the above character held by the same tenant of the same landlord 
for the same term and under the same contract of tenancy. 


The character of a holding, with reference to this Section, cannot be determined 
by any general rule, but depends upon the special circumstances of each case; 
and in ascertaining it, the object with which the tenancy commenced, the quantity 
of land comprised in the holding, and the use to which it has been applied, are 
material: Carr v. Nunn, I. R., R. & L. App. 89; 71. L. T. R. 26; Donn. 331. This 
case, and that of Doyne v. Campbell, I. R. 9 C. L. 95; 81. L. T. R. 101; Donn. 456, 
are the two most important cases decided under the Section. The facts of each 
will be found fully stated in the notes to Sec. 5 of the Land Act, 1896, where 
the cases decided under this and the corresponding Section of the Land Act, 1881, 
are collected. See post, pp. 519-526. , 

Where a farm of 32 acres was originally let at £25 a year, and a valuable supply 
of building stone having been discovered under the surface, the tenant agreed to 
pay an additional £20 a year rent for the right to work the stone, it was held, 
nevertheless, by Lawson, J., that the holding continued to be an agricultural 
holding, and within the provisions of this Act: Lindsay v. Kennedy, 111. L. T. R. 58. 


72. This Act may be cited for all purposes as “ The Landlord 
and Tenant (Ireland) Act, 1870.” 


73. This Act shall apply to Ireland only. 


Sects. 70-73. 


Agricultural or 
pastora: holdings 
only subject to 
this Act. 


Short title. 


Application of 
Act, 


‘Schedule. 


210 Landlord and Tenant (Ireland), Act, 1870. 
SCHEDULE. 


: Arbitrations. 

(1.) If both parties concur a single arbitrator may bé appointed. 

(2.) If the single arbitrator dies or becomes ineapable to act before he has made 
his award, the matters referred to him shall be determined by arbitration under 
the provisions of this Act in the same manner as if no appointment of an arbitrator 
had taken place. 

(3.) If both parties do not concur in the appointment of-a single arbitrator, each. 
party on the request of the other party shall appoint an arbitrator. 

(4.) An arbitrator shall in all cases be appointed in writing, and the delivery of 
an appointment to an arbitrator shall be deemed a submission to arbitration om 
the part of the party by whom the same is made, and after any such appointment. 
has been made neither party shall have power to reyoke the same without the 
consent of the other. 

(5.) If for the space of fourteen days after the service by one party on the other 
of a, request, made in writing to appoint an arbitrator such last mentioned party 
fails to appoint an arbitrator, then upon such failure the party making the- 
request may apply to the Court, and thereupon the dispute shall be decided by 
the Court according to the. provisions. of this Act. (a) 

(6.) If any, arbitrator appointed by either party dies or becomes incapable to act. 
before an award has been made, the party by whom such arbitrator was appointed 
may appoint some other person to act in his place, and if for the space of fourteen 
days after notice in writing from the other party for that purpose he fails to do. 
so the remaining or other arbitrator may proceed ex parte. 

(7.) If where more than one arbitrator has been appointed either of the arbitrators 
refuses or for fourteen days neglects to act, the other arbitrator may proceed 
ex parte, and the decision of such arbitrator shall be as. effectual as if he had 
been the single arbitrator appointed by both parties. ; 

(8.) If, where more than one arbitrator has been appointed, and where neither of 
them refuses or neglects to act as aforesaid, such arbitrators fail-to make their 
award within twenty-one days after the day on which the last of such arbitrators: 
was appointed or within such extended time (if any) as may havé been “appointed: 
for that purpose by both such arbitrators under their hands, the matters referred. 
to them shall be determined by the umpire to be appointed as hereafter mentioned.: 

(9.) Where more than one arbitrator has been appointed, the arbitrators shall, 
before they enter upon the matters referred to them, appoint by writing under- 
their hands an umpire to decide on any matters on which they may differ. 

(10.) If the umpire dies or becomes incapable to act before he has made his 
award, or refuses to make his award within a reasonable time after the matter has. 
been brought within his cognizance, the arbitrators shall forthwith after such death, 
incapacity, or refusal appoint another umpire in his place. 

(11.) If in any of the cases. aforesaid the said arbitrators refuse, or for fourteen 
days after request of either party to such arbitration neglect, to appoint an 
umpire, the Civil Bill Court, as defined by this Act, shall, on the application of 
either party to such arbitration, appoint an umpire. 

(12.) The decision of every umpire on the matters referred to him shall be final. 


(a) This provision applies in the case of the apportionment and redemption of ‘‘ superior 
interests” under Land Act, 1896, Sec. 81; and enables the Land J udge to fix the price of 
a rentcharge issuing out of an estate suld under the Land Purchase Acts in his court, if 
one of the parties refuses to appoint an arbitrator. West's Est. Ross, J., 3 Mar., 1902._ 
(Affirmed by C. A., but not yet reported.) 


THE ; 
LANDLORD AND TENANT ([RELAND) AMENDMENT 
» AGT, 1871. 
(34 & 35 VIC., CAP. 92.) 


LVI ETE S___ D 


An Act To Amend THE LanpDLoRD AND TENANT (IRELAND) Act, 

1870. : [21st August, 1871.] 
WHEREAS doubts have been entertained whether rights secured by 
the Landlord and Tenant (Ireland) Act, 1870, to tenants in Ireland 
may not be endangered by the omission to specify or refer to such 
rights in conveyances, assignments, and declarations of title executed 
after the passing of the said Act by the Judges of the Landed 
Estates Court im Ireland: 

Be it declared and enacted by the Queen’s most Excellent Majesty, 
by and with the advice and consent of the Lords, Spiritual and 
Temporal, and Commons, in this present Parliament assembled, and 
by the authority of the same, as follows: 


1. In every case in which a sale, conveyance, or declaration of 
title has been or shall be made, under the provisions of the Act 
twenty-first and twenty-second Victoria, chapter seventy-two, 
intituled ‘‘ An Act to facilitate the sale and transfer of Land in 
Ireland,” subjcct to any tenancy, the tenant and those claiming 
under him shull have all rights which are declared to be legal, or 
to which he or they is or are or may become entitled in respect of 
such tenancy under the first part of the Landlord and Tenant 
(Ireland) Act, 1870, and the sale, conveyance, or declaration shall 
be subject to all such rights, although such rights may not be 
specified or referred to in the conveyance or assignment executed or 
- declaration signed by the Judge of the Landed Estates Court; and 
the word “ tenant” shall in this Act have the same meaning as that 
assigned to it in Section seventy of the Landlord and Tenant 
(Ireland) Act, 1870. Nothing in this Act contained shall in any 
manner impair or affect the provisions of “The Landlord and 
Tenant (Ireland) Act, 1870.” 

This Act was passed to remove the doubts caused by the difference of opinion 


between the Judges in the Court of Chancery Appeal in the Marquis of Waterford’s 
Estate, I. R. 5 Eq. 434, 51. L. T. R. 125. See, also, Patton v. Johnston, 51. L. T. R. 


159. 
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LANDLORD AND TENANT (TRELAND) AMENDMENT 
ACT, 1872. 


(35 & 36 VIC., CAP. 32.) 


An ACT TO EXPLAIN AND AMEND THE LANDLORD AND TENANT 
(IreLanD) Act, 1870, so FAR AS RELATES TO THE PURCHASE BY 
TENANTS OF THEIR Houpincs. [18th July, 1872.] 


WHEREAS it is expedient to amend the Landlord and Tenant 
(Ireland) Act, 1870, in this Act called “the principal Act,” so far 
as relates to the purchase by tenants of their holdings: 

Be it enacted by the Queen’s most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the 
authority cf the same, as follows: 


Sect. 1. 1. The following regulations shall be enacted with respect to 
kegulations with purchases of their holdings by tenants: 
cate of tele (1.) Every application under the principal Act by a tenant to 
benants the Board for an advance for the purchase of his holding 
may be made before or after such tenant has entered into 
any agreement for the purchase or has been declared the 
purchaser of the holding in respect of which such advance 
is required, and the Board may agree to advance to such 
tenant any sum not exceeding two third parts of the value 
of such holding as assessed by the Board: 

(2.) Where any sale of his holding is made to a tenant in 
pursuance of the principal Act, by or through the medium 
of the Landed Estates Court, that court, and not the Civil 
Bill Court, shall have the power to charge the annuity 
authorised to be charged by the principal Act, in favour 
of the Board, in respect of advances by the Board; and 
the forty-fourth and forty-seventh sections of the principal 
Act shall be amended accordingly by the substitution 
therein of the expression ‘‘ Landed Estates Court” for the 
expression * Civil Bill Court: ” 
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(3.) Notwithstanding the sale to a tenant by his landlord of his 
holding may not have been made in or through the 
medium of the Landed Estates Court, the Board may, if 
satisfied of the value of the security, agree to advance to 
such tenant for the purpose of purchasing his holding any 
sum not exceeding two-third parts of the value of such 
holding, as assessed by the Board, and may take as security 
for the repayment of such advance a charge on such 
holding of an annuity of the same duration and amount as 
would have been charged thereon if the sale had been made 
in the Landed Estates Court; but no such advance shall 
be actually paid to the tenant until the Board are satisfied 
with the title of the tenant, and have taken from him a 
charge on the holding in such form and with such powers 
of sale and covenants for payment as the Board may be 
advised will effectually secure the annuity charged in their 
favour, and with the like powers for the recovery of such 
annuity as are contained in the principal Act in respect 
to the recovery of annuities under the said Act: 

(4.).If while any holding is charged with the payment. of an 
annuity to the Board under the principal Act and this 
Act, any part of such holding is let to agricultural 
labourers bona fide required for the cultivation of such 
holding, for cottages or gardens not exceeding half an 
acre in each case, such letting shall not be deemed to be 
nor shall the same be a cause of forfeiture. 


2. In every case in which an advance shall be rnade after the 
passing of this Act for the purchase of a holding under the pro- 
visions of this or the principal Act, notwithstanding the provisions 
as to forfeiture in the said principal Act contained, the Board shall 
have power to sell the holding or any part thereof, and to convey 
the same to a purchaser, in the event of such holding, or any part 
thereof, having been alienated, assigned, sub-divided, or sublet 
without the consent of the Board while any portion of the annuity 
remained unpaid: and the Board may sell the said holding, or any 
part thereof, by public auction, due notice being given by the 
Board of the time, place, terms, and conditions of such sale; and 
the Board shall apply the proceeds derived from such sale in the 
first instance to the payment of all moneys due on foot of such 
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annuity, and in redemption of so much of the said annuity as shall. 
at the time of such sale remain charged on said holding, and of all 
costs and expenses incurred by the said Board in relation to such 
sale, or otherwise in respect of such holding, and shall pay the 
balance to the person entitled by law to receive the same. 


See notes to Landlord and Tenant Act, 1870, Sec. 44, ante, p. 196. 


3. This Act shall be construed as one with the principal Act, 
and may be cited for all purposes as the Landlord and Tenant 
(Ireland) Act, 1872. 


THE NOTICE TO QUIT (IRELAND) ACT, 1876. 
(39 & 40 VIC., CAP. 63.) 


a 


An AcT TO RENDER NECESSARY IN IRELAND A YEAR’S NoTICE TO QUIT 
TO DETERMINE A TENANCY FROM YEAR TO YHAR, AND OTHERWISE 
TO AMEND THE Law as To Noricus To Quit. [15th August, 1876.] 


(Preamble Repealed, Stat. Law Rev. Act, 1894.) 


‘1. In any letting which shall take place after the passing of this 
Act a year’s notice to quit, (a) expiring on any gale day of the 
calendar year on which the rent becomes due and payable in respect 
of the holding, irrespective of the period of the year when such 
tenancy commenced, shall in all cases be necessary and sufficient to 
determine a tenancy from year to year of any holding in Ireland, 
where a notice to quit is now by law necessary for the determination 
of the same, except in the case when a tenant shall be adjudged 
a bankrupt, or shall have filed a petition for a composition or 
arrangement with his creditors, and in that case a half year’s 
notice expiring on any gale day, irrespective of the period of the 
year when such tenancy commenced, shall be sufficient ; but nothing 
in this section shall extend to the case of a tenancy from year to 
year where there is or may be an express agreement in writing as 
to the time and mode of determining such tenancy. (0) 

This Section, as well as the remainder of the Act to which it belongs, applies 
only to agricultural holdings (Sec. 6, infra.). As to what constitutes an agricultural 
holding, see notes to Land Act, 1896, See. 5, Sub-sec. 1, post. It must not, 
however, be forgotten that many holdings are agricultural in character though 
they are excluded from the provisions of the Land Acts, 1881 to 1896, and to them 


“this Act applies. If the letting was made after the 15th August, 1876, they come 


‘under the present Section; and if it was made before that date, under Sec. 6, 


post. See Wilkinson v. Sullivan, 24 1. L. T. R. 16. 

(a) ‘Vhe term “notice to quit” in this Section includes a notice of surrender 
served by a tenant: In re O’Brien, 19 L. R. I. 429. Though a notice of surrender 
‘does not, it would appear, require a stamp under the 58th Section of the Land Avs, 
1870. See judgment of FirzcrBzon, L.J., in that case (19 L. R. Ir. at p. 431), and 
_M‘Donnell v. Blake, 28 L. BR. Ir. at p. 400. 

Sec. 3 of the present Act is also in terms confined to notices served by the 
jJandlord. But unless there is something to limit its signification in the context, 
the term “notice to quit,” when used in an Act of Parliament, applies to a netive 
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served by a tenant as well as to one served by a landlord. See judgment of 
Barry, L.J., In re O’Brien, 19 L. R. Ir. at p. 432. 

Where, however, a letting was made for one year certain by a written agreement, 
which provided that unless either party should give to the other, three months 
prior to the expiration of the year, notice in writing of his intention to determine 
the tenancy, the said tenancy should be continued on from year to year, it was 
held that a notice served by the landlord, in compliance with this provision, was 
not a “notice to quit” within the meaning of this Act, and did not require a 
stamp under Sec. 58 of the Land Act, 1870: Charles v. Hull, 26 L. R. Ir. 603. 

A notice to quit, though usually in writing, was not, until recently, in any case 
required to be so. A verbal notice, if clear and unambiguous in its terms, was 
held to be sufficient: Doe d Macartney v. Crick, 5 Esp. 196. And this is still the 
law in the case of non-agricultural holdings, but in the case of agricultural holdings, 
a notice to quit, if served by a landlord, must now be either in writing or print, 
and signed by the landlord “or his agent lawfully authorized thereunto,” Land Act, 
1870, Sec. 58. See notes to that Section, ante, p. 203. 

A notice to quit must be clear and definite: Gardner v. Ingram, 61 L. T. Rep. 
(N. S.) 729. If, when served by a landlord, it “does not definitely state that 
the landlord will no longer require the rent, and treat the person to whom it is 
sent as tenant under the then existing tenancy, after the day named, undoubtedly 
it is bad:” per Corton, L.J., Ahearn v. Bellman, 4 Exch. Div. at p. 212. But a 
notice to quit is not rendered ineffectual because it is accompanied by an offer 
for a new tenancy, even though both are contained in the one document. Thus, 
where at the end of a regular notice the landlord added—“ And I hereby further 
give you notice that should you retain possession of the premises after the day before 
mentioned, the annual rental of the premises now held by you from me will be £160,” 
it was held by the Court of Appeal, notwithstanding the dicta of Lord Mavsrietp, 
in Doe v. Jackson, Dougl. 175, that the notice was not rendered invalid by the 
additional clause giving an option to the tenant to continue in possession on 
different terms: Ahearn v. Bellman, 4 Ex. Div. 201; 40 L. T. Rep. (N. 8.) 711. See-~ 
also, Bury v. Thompson [1895], 1 Q. B. 231. 

The notice must extend to all the premises which are included in the letting. 
A notice to quit a part only is bad: Cole Eject. 46, Right d Fisher v. Cuthell, 5 Hast 
498; except in cases specially provided for by Sec. 3, post. 

Where there are several holdings, if they are agricultural, there must be a 
separate notice for each: M‘Donnell v. Corbett, 4 L. R. Ir. 336; 111. L. T. & 8. J. 
296; but if they aze not agricultural in character, so as to render a stamped notice 
to quit necessary, one notice for all is sufficient, even though they are held under 
different tenancies, commencing at different times: Doe d Williams v. Smith, 
5 A. & E. 350. 

A misdescription.of the demised premises does not invalidate the notice, if the 
tenant is not thershy misled: Doe d Cow v. , 4 Esp. N. P. C. 185. And the 
onus lies on him of showing that he was misled, and not on the plaintiff of showing 
that he was not: Doe d Armstrong v. Wilkinson, 12 A. & E. 743. In that case the 
premises were described as being situated in the wr-:¢ parish. The notice was, 
however, held good, upon the grounds that, as ++ w.enant only held one farm under 


the plaintiff, he could not have been misled by the error. 

As to the length of the notice, the rule varies according to the nature of the 
tenancy. 

Where the tenancy is an agricultural one, and was created before the 15th of 
August, 1876, six calendar months’ notice, terminating on the last gale day of 
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any year, is required, in cases where by law such tenancies may still be determined. 
And this is so, no matter at what period of the year the tenancy originally 
commenced, unless there is some special agreement in writing as to the mode of 
determining the tenancy. See Sec. 6, and notes thereto, post, p. 225. 

In the cases of agricultural tenancies created after the 15th of August, 1876, in 
the absence of any express agreement in writing to the contrary, a year’s notice, 
expiring on any gale day, is required by this Section, unless where the tenant 
becomes bankrupt or compounds with his creditors, in ‘which case a half-year’s 
notice, expiring on any gale day, is sufficient. 

In the case of tenancies which are not of an agricultural or pastoral character, 
and to which, therefore, neither this Act nor the Land Act, 1870, applies, the law 
requires half a year’s notice, expiring at the end of the first or some other year of 
the tenancy: Cole on Hject., 48; Year Book 13 Hen. VIII. 156. This rule applies 
whether the tenancy was created by express agreement or implied by law from the 
payment of rent or other circumstances: Doe d Wawm v. Horn, 3 M. & W. 333; 
Doe d Cates v. Somerville, 6 B. & C. 132. 

The notice should expire at the end of some year of the tenancy, i.e., it should 
be served for some anniversary of the day on which the letting began, not for any 
intermediate gale day: Marshall v. Wilson, 1 I. W. L. R. 85, 146 (Q. B. D.); 
Sidebotham v. Holland [1895], 1 Q. B. 378; Poole v. Warren, 8 A. & E. 587, except 
in cases coming within Sec. 6, post. A notice to quit in the middle of the year is 
bad. But an alternative notice to quit on a certain day, “or at the end of the 
year of your tenancy which shall expire next after the end of half a year from the 
date hereof,” is good: Ashtown v. Larke, I. R. 6 C. L. 270; Doe d Flower v. Darby, 
iT R.. 159. 

The notice need not mention the particular day on which the tenancy is to 
expire. A notice to quit “at the expiration of the current year of the tenancy ” 
is good: Doe d Phillips v. Butler, 2 Esp. 589; Doe d Baker v. Wombwell, 2 Camp. 
559; similarly, one to quit “at the expiration of the present year’s tenancy ais 
sufficient: Doe d Gorst v. Timothy, 2 C. & K. 351. 

“ Where a tenant enters in the middle of a quarter, and pays rent for the broken 
period to the next regular quarter day, and subsequently pays his rent from quarter 
to quarter, his tenancy will be deemed to have commenced, not when he first 
entered, but at the ensuing quarter day, and notice to quit should be given 
accordingly :” Woodfall, L. & T., 14th ed., p. 366. 

Where the date of the commencement of the tenancy is unknown, the notice 
should be for the last gale day of the calendar year, for by 23 & 24 Vic., c. 154, 
s. 6, every tenancy from year to year is presumed to have commenced on the last 
gale day of the calendar year, “until it shall appear to the contrary.” And this 
applies both to agricultural and non-agricultural holdings. See ante, p. 19. 

The half-year’s notice which is necessary to determine a yearly tenancy must be 
distinguished from a “ six months’ notice” by agreement of the parties. The half- 
year, in general, must be the full period of 183 days: Doe d Spicer v. Lea, 11 East. 
312. But where a tenancy is computed from a well-known feast day, it means a 
customary half-year, that is from one of the usual quarter-days to the quarter-day 
next but one following, though this period should exceed or fall short of the number 
of days which constitute a half-year: Morgan v. Davies, 3 C. P. D. 260. Thus a 
notice to quit on Lady Day (25th of March) is sufficient if served on or before the 
preceding Michaelmas Day (29th of September): Roe d Durant v. Doe, 5 Bing. 574. 
And so a notice to quit on the 24th of June is sufficient if served on the preceding 
Christmas Day: Doc d Buddle v. Lewis, 11 Q. B. 402. And conversely a notice 
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served on the 26th of March to quit on the 29th of September is not a valid notice: 
Morgan v. Davies, 3 C. P. D. 260. 

As to the length of the notice required to determine tenancies less than tenancies 
from year to year, see notes to Sec. 2, post, p. 221. 

A notice to quit may be given not only by the landlord himself, but by his agent, 
provided that the agent has a general authority to determine tenancies: Harl of 
Erne v. Armstrong, I. R. 6 C. L. 279. The authority need not be in writing: 
Wynne v. M‘Eniry, 11. 0. L. R. 435; Lord Sligo v. Davitt, 31. L. R. 146. A notice 
to quit signed by an agent in his own name is good, if he has such authority: 
Earl of Erne v. Armstrong, I. R. 6 C. L. 279. And it is not necessary that the 
notice should itself state that it is signed by him as such agent if he has a general 
authoritysto give notices to quit: Jones v. Phipps, L. R. 3 Q. B. 567; Lord Sligo 
v. Davitt, 31. L. R. 146. “But in the case of a special authority the law directs 
that as an essential to the validity of the notice the agent’s authority should be 
stated on the face of the notice itself.” (Per Patizs, C.B., Maguire v. Rogers, 
20 Ls lay DR. p. £9)) 

A mere agent for the receipt of rents has not, however, as such, any authority 
to serve a notice to quit: Frewen v. Ahern, 4 I. L. R. 181. And the subsequent 
ratification by the landlord does not render valid a notice previously served : 
Frewen v. Ahern, 4 1. Ll. R. 181. “Unless, perhaps, that recognition takes place 
six months before the time limited for giving up the possession; so that the tenant 
may have six months’ notice to quit, upon which he may act with certainty”: per 
PENNEFATHER, B., Keating v. Cleary, 6 I. L. R. 231. 

A cestui que trust who has been allowed by the trustees to have the entire 
management of the trust estate, can give a notice to quit in his own name as 
landlord, as he is deemed to be in the position of a general agent for the trustees : 
Jones v. Phipps, L. R. 3 Q. B. 567. 

A tenant for life can serve a notice to quit, and the reversioner may bring an 
ejectment, relying on such notice, notwithstanding the death of the tenant for life 
during its currency: Curoe v. Gordon, 25 I. L. T. R. 95. 

A Receiver, appointed by the Court of Chancery, may give a notice to quit in his 
own name: Wilkinson v. Colley, 5 Burr. 2694; Doe v. Read, 12 East. 57; Keating 
v. Cleary, 61. L. R. 221. 

A mortgagor may now, if in receipt of the rents, serve a notice to quit in his own 
name, Jud. Act, 1877, Sec. 28, Sub-sec. 5. Formerly he could only do so where he 
had a general authority from the mortgagee to determine tenancies: Stackpoole v. 
Parkinson, I. R. 8 C. L. 561; Miles v. Murphy, I. R. 5 C. L. 382. 

“A mortgagee, subsequent to a yearly tenancy created by the mortgagor, may, as 
an assignee of the reversion, give the usual notice to quit to the tenant. A prior 
mortgagee is not bound by any after dealings of the mortgagor with the land, and 
may determine a subsequent tenancy created by the mortgagor without notice or 
demand :” De Moleyns’ Landowners’ Guide, 6th ed., p. 67. But see, now, Land 
Act, 1896, Sec. 10, and notes thereto, post, p. 550. 

One of two joint tenants may alone give a valid notice to quit, but a notice signed 
by one of two tenants in common at most puts an end to half the tenancy only: 
Morony v. Morony, I. R. 8 C. L. 174; Duncan v. Couch, Ir. Cir. Rep. 573. Where 
three persons let premises to a tenant by a written agreement which provided that 
the tenancy was determinable by “either of the said parties giving to the other” 
twelve months’ notice, &. It was held by PauiEs, C.B., that a notice to quit 
signed by one of them alone was bad, even to determine his share: Hamill v- 
Toomey, 341. L T. R. 163. 
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Service of a notice to quit need not be personal; if made at the house of the tenant 
upon a person whose duty it would be to deliver the notice to the tenant, the 
service is sufficient, although, in fact, the notice was never delivered to the tenant. 
Thus, where a notice to quit addressed to a tenant was served at his house by 
delivering it to his daughter, who never gave it to him, but burned it, the House 
of Lords held the service to be sufficient: Tanham v. Nicholson, L. R. 5 H. L. 561; 
I. R.6 C. L. 188; I. R. 4 C. L. 185. Service through the Post Office is sufficient, 
if it be proved that the notice actually reached the person served, in sufficient 
time: Papillon v. Brunton, 5H. & N. 518; 29 L. J. (Exch.) 265. 

Where there are several tenants it is doubtful whether it is necessary to serve 
all, or whether service upon one on behalf of the others is sufficient. In Doe d 
Macartney v. Crick, 5 Esp. 196, Lorp ErtenporovcH held that where two tenants 
held premises in common, a notice to quit to one of them was sufficient to determine 
the tenancy, but in Biggar v. Pyers, 13 I. L. T. R. 127 Frrzcrezon, L.J., held that 
a notice to quit addressed to one of two joint tenants only, and served upon him 
alone, was not sufficient to determine the tenancy. This may have been in conse- 
quence of the form of the notice, however, not of the service, for in Pollok v. Kelly, 
6 I. C. L. R. 367, the Court of Common Pleas held that the service of a notice 
to quit upon one of several joint tenants was prima facie evidence of service upon 
them all. 

As to the course to be pursued where a tenant has died, and it is uncertain in 
whom his tenancy has vested, see Sec. 4, ost, and notes thereto, p. 223. 

As to the effect of a notice to quit in determining a tenancy, see notes to Land 
Act, 1881, Sec. 13, and Sec. 20, post, pp. 285 and 296. 

There is a popular notion that a notice to quit cannot now be served in the case 
of an agricultural tenancy, but it is only where a statutory term has been created 
in a holding that such is the case (see Land Act, 1881, Sec. 5, post). Where an 
application has been made for the fixing of a judicial rent, there is also power to 
stay proceedings (Land Act, 1881, Sec. 13, Sub-sec. 3. But a “future tenancy” 
may apparently be determined by a notice to quit under this Section (see Land Act, 
1881, Sec. 4, and notes thereto, post), and even in the case of statutory tenancies, 
a notice to quit may be served for breach of a statutory condition (Land Act, 1881, 
Sees. 5 and 13). All classes of tenancies excluded from the Land Acts, 1881 to 1896, 
can also be similarly determined by notice to quit under this Sec. or Sec. 6, post. 
See, for instance, as to demesne lands: Wilkinson v. Sullivan, 24 1. L. T. R. 16. 

“There is nothing unlawful in the parties to the contract of tenancy agreeing 
to withdraw a notice to quit; one of them who has served the notice may tell the 
other, or give the other to understand, that he has changed his mind, and thereupon 
the notice may be treated by both as abandoned. This cannot be done without 
the consent of both; but if both agree, the old tenancy may go on as if there 
‘never had been a notice:” per Firzcrpson, L.J., Inchiquin v. Lyons, 20 iL. R. Tr. 
at p. 483. Whether or not a notice to quit has been waived is a question of fact 
* to be determined by the jury: Blyth v. Dennet, 13 C. B. 178; Vance v. Vance, 
I. B.5 CG. L. 363. Where a landlord refused to allow a tenant to withdraw a notice 
to quit which he had served, but permitted him to continue in occupation after 
its expiration, and accepted rent from him at the old rate for the following year, 
it was held by the Court of Appeal that by his conduct he had agreed to the 
waiver of the notice, and that the old tenancy continued to exist: M‘Donnell (A) 
v. Blake (L.), 28 L. R. Ir. 395. See, also, Curoe v. Gordon, 261. L. T. R. 95. 

It is not, however, a waiver of a notice to quit for the landlord who has served it 
to commence an ejectment for non-payment of rent during its currency, even if he 
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recovers judgment and possession, and allows a mortgagee of the tenant’s interest 
to redeem: Karl of Listowel v. Kelly (C. A.), 171. L. T. & 8. J. 285, reversing the 
decision of the Common Pleas Division, 17 I. L. T. BR. 26. (The judgment of 
Frrzcippon, L.J., in this case, though not reported, is quoted by himself in 
Inchiquin v. Lyons, 20 L. R. Ir. at p. 482.) 

In Hall v. Flanagan, I. R. 11 C. L. 470, it was held by the Court of Exchequer 
that a notice to quit served during the pendency of an ejectment for non-payment 
of rent, under which possession was subsequently recovered, was not effectual to 
determine the tenancy, but this was upon the ground that the tenancy was 
determined by the ejectment for non-payment of rent as from the last gale day 
previous to the issue of the writ, and it is doubtful how far it can now be considered 
an authority, at least in the case of agricultural tenancies, having regard to the 
20th Section of the Land Act, 1881. See notes to that Section, post, and notes to 
L. & T. Act, 1860, Sec. 66, ante, p. 120. 

(b) As to what amounts to “an express agreement in writing as to the time and 
mode of determining a tenancy,” see Leinster v. Patterson, 8 L. R. Ir. 101; 
Charles v. Hill, 26 L. R. Ir. 603, and notes to Sec. 6, post, p. 229. 

Where it is specially provided by an agreement for a tenancy from year to year 
that it is to be determinable upon six months’ notice to quit, the “six months” are 
six Junar months, not six calendar months: Rogers v. Dock Co. at Kingston-upon- 
Hull, 34 L. J. (Ch.) 165; Barlow v. Teal, 15 Q. B. D. 403, 501. But the notice 
must expire on some anniversary of the day on which the letting began: Marshall 
v. Wilson, 1 I. W. L. R. 85, 146 (Q. B. D.). 

An agreement not to determine a tenancy by service of notice to quit, so long 
as the rent is paid, is a valid agreement to which effect will be given: Wood v. 
Davis, 6 L. R. Ir. 50; In re King’s Leasehold Estates, L. R. 16 Eq. 521; Holmes v. 
Day, I. R. 8 C. L. 235. As to the effect of such an agreement, see notes to L. & T. 
Act, 1860, Sec. 3, ante, p. 5. See, however, contra, Cheshire Lines Committee v- 
Lewis, 50 L. J. (Q. B.) 121, and March v. Wilson, 29 I. L. T. R. 133. 


2. No notice to quit, other than what was at the time of the 
passing of this Act required by law, shall be necessary to determine 


a tenancy at will, or a tenancy less than a tenancy from year to 
year. 


By the 69th Section of the Land Act, 1870, the tenant of a tenancy at will or a 
tenancy less than a tenancy from year to year, created after 1st August, 1870, in 
an agr.cultural holding, is entitled to notice to quit, in the same manner as if he had 
been a tenant from year to year (see ante, p. 207). A tenancy for a year certain 
was on the construction of that Section, held not to be “less than a tenancy from 
year to year” (Wright v. Tracey, I. R. 8 C. L. 478; 7 C. L. 134); but the 16th 
Section of the Land Act, 1881, now provides that such a tenancy, if created after 
the 22nd August, 1881, is to be “deemed to be a tenancy from year to year.” ” 
Neither Section applies if the holding is let for temporary convenience. 

The words “less than a tenancy from year to year,’ mean less in point of 
duration as well as less in character, and consequently the tenant of an agricultural 
tenancy for a number of months certain, less than twelve, created after the 
passing of the Land Act, 1870, cannot be evicted at the expiration of the term, - 
without notice to quit: Brew v. Conole, I. R. 9 C. L. 151. 

Tenancies at will created by operation of law, as e.g., where a letting is void 
under any of the provisions of the Landlord and Tenant Act, 1860, are apparently 
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not within Section 69 of the Land Act, 1870, and no notice to quit is necessary in gectg. 2-3 
order to determine them. See judgment of Morris, J., in Ward v. Ryan, = 

I. R. 9 C. L. at p. 54. The decision in the Court of Common Pleas in this case 

was afterwards reversed in the Exchequer Chamber (I. R. 10 C. L. 17), but the 

judgment of Morris, J., upon this point must for the purposes of the reversal have 

been affirmed, though it is not referred to in the report of the case. 

It would appear from the wording of the 69th Section of the Land Act, 1870, that Determination of 
a tenancy at will in an agricultural holding may still be determined by the tenant ar tcnears Mi 
without the service of any notice to quit; and that, similarly, a tenancy less than 
a tenancy from year to year may be determined by the tenant in the same way 
as before the passing of the Act; or, in other words, that the length of the notice 
required is that which is still necessary in the case of non-agricultural holdings when 
determined either by the landlord or the tenant. 

Apart from recent legislation in reference to agricultural holdings the rule in the Length of notice. 

case of these short tenancies is that “the time for which a person takes premises is mer pere 
his own agreed measure of convenience as to the notice that is necessary to be weekly tenancies. 
given to him:” per O’Brien, J., Beamish v. Cox, 16 L. R. Ir., at p. 276. Thus, a 
month’s notice is always sufficient to put an end to a monthly tenancy, and a 
week’s notice to a weekly tenancy (ibid.), and the rights of the landlord and tenant 
are reciprocal as regards the length of the notice. In Beamish v. Cow, 16 L. R. Ir. 
270, 458, it appeared that the landlord, on the 25th September, served notice on a 
monthly tenant to quit on the lst November following. The Judge, at the trial, 
left the question to the jury whether the notice was reasonable; and it was held 
by the Court of Appeal affirming the decision of the Queen’s Bench Division that 
he ought not to have done so, for that the tenancy being a monthly one was, as a 
matter of law, determined by a month’s notice. See, also, Doe d Peacock v. Raffan, 
6 Esp. 4; Doe d Parry v. Hazell, 1 Esp. 93. Strictly speaking, in such cases, the 
law only requires a reasonable notice to determine the tenancy, so that though a 
notice as long as the period of the tenancy is always sufficient, a shorter notice 
may be so, too, if held to be reasonable: Jones v. Mills, 10 C. B. 788; 31 L. J. (C. P.) 
66; Huffell v. Armistead, 7 C. & P. 56. Thus where a tenant held premises at a 
weekly rent payable on each Thursday, it was held that a notice served on 
Thursday, 5th Nov., to quit “on or before Friday, 13th Nov.,” was sufficient to 
determine the tenancy: Harvey v. Copeland, 30 L. R. Ir. 412; 26 I. L. T. R. 105 
(OB: D’). 

The parties to a tenancy may, validly, contract for a different notice—either that Special agree- 
a longer notice shall be necessary, or that a shorter notice shall be sufficient (Cole, are et i 
Hject., 31, 32, Cornish v. Stubbs, L. R. 5 C. P. 334); or even that no notice whatever 
shall be necessary: Bethell v. Blencowe, 3 M. & G. 119, 3 Scott, N. R. 568. 

Lettings in conacre and agistment contracts, or lettings of the grazing of land, Gonacre and 
do not ereate “tenancies” of any kind in the land, and, consequently, they do not grazing lettings. 
come within any of the statutory provisions in respect of notices to quit. See, in 
reference to the nature of such contracts, Dease v. OReilly, 8 I. L. R. 52; 

Mulligan v. Adams, ibid., 132; Booth v. M‘Manus, 12 1. C. L. R. 418; and notes to 
Land Act, 1881, Sec. 2, post. 


3. Where on a tenancy from year to year a notice to quit is given neuen for 
by the landlord with a view to the use of land for any of the 
following purposes: 
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The providing of gardens for existing farm labourers’ cottages or 
other houses ; 

The allotment for labourers of land for gardens or other pur- 
poses; 

The planting of trees ; 

Turbary ; 

The opening or working of any coal, ironstone, limestone, or other 
mineral, or. ofa stone quarry, clay, sand, or gravel pit, or the 
construction ‘of any works or buildings to be used in connexion 
therewith ; 

The obtaining of brick earth, gravel, or sand: 

The making of a watercourse or reservoir ; 

The making of any road, tramroad, siding, canal, or basin, or any 
wharf, pier, or other work connected therewith ; 

and the notice to quit so states, then it shall by virtue of this Act 
be no objection to the notice that it relates to part only of the 
holding. 

In every such case the provisions of “The Landlord and Tenant 
(Ireland) Act, 1870,’ respecting compensation, shall apply to the 
extent of the premises mentioned in the notice to quit as on deter- 
mination of a tenancy in respect of the entire holding. 

The tenant shall also be entitled to a proportionate reduction of 
rent in respect of the land comprised in the notice to quit and in 
respect of any depreciation of the value to him of the residue of 
the holding caused by the withdrawal of that land from the holding 
or by the use to be made thereof, and the amount of that reduction 
shall be ascertained by agreement or settled under “The Landlord 
and Tenant (Ireland) Act, 1870,” as in case of compensation. The 
forms already in use under the Land Act may be used so far as the 
same may be applicable. ; 

In any case where the land comprised in a notice to quit under 
the provisions of this section shall exceed in the whole one twenty- 
fifth part of any individual holding, or shall seriously interfere with 
the dwelling-house or farm buildings of such holding, the tenant 
shall further be entitled at any time within twenty-eight days after 
the service of the notice to quit to serve on the landlord a notice in 
writing to the effect that he (the tenant) accepts the same as a notice 
to quit the entire holding, and the notice to quit shall have effect. 
accordingly ; but such notice to quit shall not be deemed a disturb- 
ance of the tenant within the meaning of “The Landlord and 
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Tenant (Ireland) Act, 1870,” if the Court shall be of opinion. that 
the tenant was unreasonable in giving such notice in writing. 

Provided always, that nothing contained in this Section shall 
interfere in any respect with the rights and privileges of the land- 
lord under the fourteenth Section of “The Landlord and Tenant 
(Ireland) Act, 1870.” 

See now, also, Land Act, 1881, Secs. 5 and 8 (3), post, under which “the Court” 
(i.e., either the Land Commission or Civil, Bill Court) may, on certain conditions, 
authorise the resumption by the landlord of part of a holding, during the con- 


tinuance of a statutory term, for purposes somewhat similar to those set out in this 
Section. 


4. In any case where a tenant has died or shall die intestate, and 
no administration has been taken out to his estate, or in case a 
tenant has died or shall die leaving a will which has not been 
proved, it shall be sufficient to address a notice to quit “to the 
representatives of, and all persons claiming to represent (naming 
the tenant), deceased,” and it shall not be necessary to otherwise 
set out or describe who such representatives are; and such notice 
to quit so addressed shall be deemed to be sufficiently served by 
leaving one copy (a) of such notice at the former dwelling-house 
of the deceased tenant or posting it on some conspicuous part of 
the holding, and sending another copy (w) of such notice in a pre- 
paid registered post letter addressed in manner above mentioned 
and directed to the townland and county in which the holding, 
or any part thereof, is situated, and such notice shall be good and 
effectual notwithstanding any subsequent administration or probate 
granted to any person or persons whatsoever. 

Independently of this Section, which applies only to agricultural holdings (Sec. 5, 
post), the landlord may, on the death of a tenant, from year to year, in the absence 
of a legal personal representative, treat the party in possession as the tenant: 
Rees v. Perrott, 4 C. & P. 230; Armstrong v. Loughnane, 21. C. L. R. 72. Anda 
notice to quit served upon such a person as, for instance, the widow of deceased, 
is effectual to determine the tenancy, even as against a legal personal representa- 
tive subsequently raised: Sweeny v. Sweeny, I. R. 10 C. L. 375; 10 1. L. T. R. 101; 
Jones v. Murphy, 2 J. & Sym. 232. An ordinary notice to quit, addressed to the 
person upon whom it is served, without in any way describing him as a representa- 
tive of the deceased, is sufficient: Rowland v. Holland, 4. BR. I. 421; 13 1. L. T. R. 
143. 

Even in the case of an agricultural tenaney where a landlord may avail himself 
of the terms of this Section, he is not bound to do so, and it will be sufficient, for 
him to serve a notice to quit on the person in possession. Thus where, on the 
death of a tenant intestate, one of his nephews continued on in possession and paid 
the rent, and the landlord served him with a notice to quit, addressed to him alone, 
it was held to be effectual to determine the tenancy notwithstanding that there 
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were in occupation also another nephew and a niece of deceased, who had not been 
named in, or served with, the notice to quit: Rowland v. Holland, 4 L. R. I. 421; 
13 ie E45: 

But although a landlord is entitled to treat the person in possession as tenant, he 
can only do so as long as he remains in possession: if on the death of such person 
he wishes to determine the tenancy by a notice under this Section, he must address 
the notice to the representatives of the original tenant. Thus where, after the 
death of a tenant, his widow continued in possession, paying rent to the landlord, 
and, after some years getting receipts in her own name, it was held that a notice 
to quit served, after her death, and addressed to her representatives in the manner 
prescribed by this Section, was ineffectual to determine the tenancy of the original 
tenant: M‘Neill v. M‘Laughlin, 12 L. R. Ir. 260, 17 I. L. T. R. 58. 

(a) It would appear from the concluding words of this Section that copies only of 
the special notice here prescribed should be served, and that the original stamped 
notice should be retained by the landlord. In ordinary cases it has been held that 
the proper course is to serve the original stamped notice to quit, and to retain a 
copy merely: Beauclerk v. Johnston (Co. Court), 6 I. L. T. R. 18. See Landlord 
and Tenant Act, 1870, Sec. 58, and notes thereto, ante, p. 203. 


5. This Act shall not apply to any holding which is not agricul- 
tural or pastoral in its character, or partly agricultural and partly 
pastoral, and the term “holding” shall include all land of the 
same character held by the same tenant of the same landlord for 
the same term, and under the same contract of tenancy. 


As to what constitutes an agricultural or pastoral holding, see notes to Land 
Act, 1896, Sec. 5, Sub-sec. 1, post. 


6. So much of the fifty-eighth Section of “The Landlord and 
Tenant (Ireland) Act, 1870,” as enacts that “a notice to gut shall 
not, in the case of a tenant from year to year, take effect until after 
the expiration of a period of not less than six calendar months from 
the date of the service of the notice, such period of six calendar 
months, in the absence of agreement to the contrary, to terminate on 
the last gale day of the calendar year,” shall be and the same is hereby 
repcaled, save and except as to notices to quit served before the passing 
of this Act. In lew of the words so repealed, it is hereby enacted that* 
in all cases of tenancies from year to year existing at the time of 
the passing of this Act, unless there be a special agreement in 
writing (c) as to the time and mode of determining such tenancy, the 
tenancy shall only be determinable by a notice to quit expiring on 
the last gale day of any year and served six calendar months pre- 
viously (a); and every notice to quit so served and requiring the 
tenant to give up possession on such gale day shall be sufficient to 
determine the tenancy, irrespective of the period of the year at 


* The portion of this Section in italics is repealed by Stat. Law Rev. Act, 1894. 
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which such tenancy commenced, (2) and such tenancy shall be deter- 
mined on the day named in such notice (dz) in the same manner as 


if the tenancy had originally commenced upon a day of the year 
corresponding to such day. 


As almost all the holdings to which this Section applies are now 


“ present 
tenancies ” 


under the Land Act, 1881, the Section is vomparatively unimyps-tant. 
Its prov:sions must, however, be followed—(1) In the case of demesne lands, town 
parks, and all other classes of agricultural holdings excluded from the Land Acts, 


1881 to 1896. See Wilkinson v. Sullivan, 24 J. L. T. R. 16. (2) In case a notice of 


surrender is served by a tenant of any agricultural tenancy created before the 
15th August, 1876; for the term “notice to quit ” in this Act includes a notice of 

surrender: In re O’Brien, 19 L. R. Ir. 429. Qucere, however, whether the words 
» at the end of the Section “and every notice to quit so served and requiring the 
tenant to give up possession,” &c., do not restrict its application to notices served 
by the landlord. 

(a) This Section requires six calendar months’ notice to be given in all cases 
coming within it. Where, by the agreement of the parties, “six months’ notice 
to quit” is required to determine a tenancy, it has been held to be sufficient if 
notice be given six lunar months prior to the expiration of the year: Rogers v. 
Dock Co. at Kingston-upon-Hull, 34 L. J. (Ch.) 165; Barlow v. Teal, 15 Qe BaD! 
403, 501. 

(6) A notice to quit under this Section must expire on the last gale day of the 
year, “irrespective of the period of the year at which such tenancy commenced. 
In the case of non-agricultural holdings, the law requires a half-year’s notice to 
quit, expiring at the end of some year of the tenancy. See notes to Sec. 1, ante, 
p. 217, and judgment of Brerr, M.R., Barlow v. Teal, 15 Q. B. D., at p. 503. A 
tenancy is, however, presumed, in the absence of evidence to the contrary, to have 
commenced on the last gale day of the calendar year: (Landlord and Tenant Act, 
1860, Sec. 6; ante, p. 19). But if it be proved, as a matter of fact, that a tenancy 
originally commenced on the 25th of March or Ist of May, it cannot then, unless it 
is an agricultural one, be determined by a uotice to quit on the 29th of September 
or lst of November. A notice to quit in the alternative for one of those dates, or 
for the gale day succeeding, in ease the tenancy commenced at that time of the 
year, in the form used in Ashtown v. Larke, I. RB. 6 C. LL. 270, is not applicable to an 
agricultural holding coming within this Section, which requires that the gale day 
on which the tenant is to give up possession should be indicated, and should be 
the last gale day of the calendar year: Avonmore y. Hobbs, 31 1. L. T. R. 53. See, 
also, Ferguson v. Daly, I. R. 8 C. L. 216, and notes to Sec. 1, ante, p. 217. 

(c) As to what constitutes ‘a special agreement in writing as to the time and 
mode of determining the tenancy,” see Leinster v. Patterson, 8 L. R. I. 101, where 
it was held by the Court of Appeal reversing the decision of the Common Pleas 
Division, that a proviso that a tenancy should be “ determinable either by the usual 
six months’ notice to quit, or at the death of” (the tenant), was such; and, conse- 
quently, that the tenancy haying commenced in March it could not be determined 
' under this Section by a notice to quit expiring in September. : 

(d) The last words of the Section were introduced apparently in consequence of 
the decision of the Court of Exchequer in Fitzwilliam v. Dillon, I. R. 9 G. L. 251, 
aipon the construction of the repealed clause of the 58th Section of the Land Act, 
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1870, where it was held by Patzes, 0.B., and Firzcrrap, B., that in the ease of 
a tenancy originally commencing in March, a notice to quit should be served six 
months before the last gale day of the year, but that the tenancy would not be 
determined until the end of its current year—i.c., until the March following. This 
Section now provides that in such a case the tenancy is to be determined on the 
day named in the notice, no matter when it originally commenced: Avonmore v. 
Hobbs, 31 I. L. T. R. 53. 


7, Nothing in this Act shall affect or invalidate notices to quit 
served betore the passing of this Act. 


8. This Act may he cited as ‘‘ The Notices to Quit (Ireland) Act, 
1876,’ and shall be construed as one Act with “The Landlord 
and Tenant (Ireland) Act, 1870,” save :7 far as it repeals or is- 
inconsistent with said Act. 


THE 
LAND LAW (IRELAND) ACT, 1881. 
(44 & 45 VIC., CAP. 49.) 


OOO I 


Aw ACT TO FURTHER AMEND THE LAW RELATING TO THE OcCUPATION 
AND Ownersuip or Lanp in IRELAND, AND FOR OTHER PURPOSES 
RELATING THERETO. [22nd August, 1881.] 


Be it enacted by the Queen’s most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the 
authority of the same, as follows: 


PART UL 
ORDINARY CONDITION OF TENANCIES. 


1. The tenant for the time being of every holding, not hereinafter 
specially excepted (a) from the provisions of this Act, may sell () his 
tenancy for the best price that can be got for the same, subject to 
the following regulations (c) and subject also to the provisions in this 
Act contained with respect to the sale of a tenancy subject to 
statutory conditions: (d) 

(1.). Except with the consent of the landlord, the sale shall be 

made to one person only: 

(2.) The tenant shall give the prescribed notice (¢) to the landlord 
of his intention to sell his tenancy : 

(3.) On receiving such notice the landlord may purchase the 
tenancy (f) for such sum as may be agreed upon, or in the 
event of disagreement may be ascertained by the Court to 
be the true value (7) thereof : 

(4.) Where the tenant shall agree to sell his tenancy to some 
other person than the landlord, he shall, upon informing 
the landlord of the name of the purchaser, state in writing 
therewith the consideration agreed to be given for the 
tenancy (/): 

(5.) If the tenant fails to give the landlord the notice or informa- 
tion required by the foregoing sub-sections, the court may, 
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if it think fit and that the just. interests of the landlord 
so require, declare the sale to be void (2): 

(6.) Where the tenancy is sold to some other person than the 
landlord, the landlord may within the prescribed period 
refuse on reasonable grounds (7) to accept the purchaser 
as tenant: 

In case of dispute the reasonableness of the landlord’s refusal 
shall be decided by the court: Provided that the landlord’s 
objection shall be conclusive in the case of any tenancy 
in a holding where the permanent improvements in respect 
of which, if made by the tenant or his predecessors in 
title, the tenant would have been entitled to compensation 
under the provisions of the Landlord and Tenant 
(Ireland) Act, 1870, as amended by this Act, have been 
made by the landlord or his predecessors in title, and have 
been substantially maintained by the landlord (4) and his 
predecessors in title, and not by the tenant or his pre- 
decessors in title: (/) 

(7.) Where the tenancy is subject to any such conditions as are 
in this Act declared to be statutory conditions, (m) and 
the sale is made in consequence of proceedings by the 
landlord for the purpose of recovering possession of the 
holding by reason of the breach of any of such conditions, 
the Court shall grant to the landlord out of the purchase- 
moneys payment of any debt, including arrears of rent, 
due to him by the tenant and compensation by way of 
damages for any injury he may have sustained from the 
tenant by breach of any of such conditions, except the 
condition relating to the payment of rent: 

(8) Where permanent improvements on a holding have been 
made by the landlord or his predecessors in title solely or 
by him or them jointly with the tenant or his predecessors 
in title, or have been paid for by the landlord or his 
predecessors in title, and the landlord, on the application of 
the tenant, (n) consents that his property in such improve- 
ments shall be sold along with the tenancy, and the same is 
so sold accordingly, the purchase-money shall be appor- 
tioned by the Court as between the landlord’s property in 
such improvements, and the tenancy, and the part of the 
purchase-money so found to represent the landlord’s 
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property in such improvements (but subject to any set- Sect. 1. 
off claimed by the tenant) shall be paid to the landlord; 
and such improvements so sold shall be deemed to have 
been made by the purchaser of the tenancy : 

(9.) Where a tenant sells his tenancy to any person other than the 
landlord, the landlord may at any time within the 
prescribed period (0) give notice both to the outgoing 
tenant and to the purchaser of any sums which he may 
claim from the outgoing tenant for arrears of rent or other 
breaches of the contract or conditions of tenancy. And 

a If the outgoing tenant does not within the prescribed 
period give notice to the purchaser that he disputes 
such claims or any of them the purchaser shall out of 
the purchase-moneys pay the full amount thereof to 
the landlord; and 

6 If the outgoing tenant disputes such claims or any of 
them, the purchaser shall out of the purchase-moneys 
pay to the landlord so much (if any) of such claims 
as the outgoing tenant admits, and pay the residue of 
the amount claimed by the landlord into court (p) 
in the prescribed manner. 

Until the purchaser has satisfied the requirements of 
this sub-section, it shall not be obligatory on the land- 
lord to accept the purchaser as his tenant: 

(10.) Where any purchase-money has ben paid into court it shall 
be lawful for the landlord and also for the outgoing tenant 
and for the purchaser respectively to make applications to 
the court in respect of such purchase-money ; (q) and the 
court shall hear and determine such applications and make 
such order or orders thereupon as to the court may seem 
just : 

(11.) A tenant who has sold his tenancy on any occasion of 
quitting his holding shall not be entitled on the same 
occasion to receive compensation for either disturbance or 
improvements (r); and a tenant who has received com- 
pensation for either disturbance or improvements on any 
occasion of quitting his holding shall not be entitled on 
the same occasion to sell his tenancy: 

(12.) The tenant of a holding subject to the Ulster tenant-right 
custom or to a usage corresponding to the Ulster tenant- 
right custom (s) may sell his tenancy either in pursuance of 
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that custom or usage, or in pursuance of this Section, but 
he shall not be entitled to sell partly under the custom or 
usage and partly under the provisions of this’Section : (é) 

(13.) If the tenant of a tenancy subject to the Ulster tenant-right 
custom or to a usage corresponding to the Ulster tenant- 
right custom sells his tenancy in pursuance of this section, 
the tenancy, unless purchased by the landlord, shall con- 
tinue to be subject to such custom or usage: 

(14.) Where a sale of a tenancy is made under a judgment or other 
process of law against the tenant (w) or for the payment of 
the debts of the deceased tenant, the sale shall be made in 
the prescribed manner, subject to the conditions of this 
Section, so far as the same are applicable: 

(15.) Any sum payable to the landlord out of the purchase-moneys 
of the tenancy under this Section shall be a first charge 
upon the purchase-moneys : 

(16.) A landlord, on receiving notice of an intended sale of the 
tenancy, may, if he is not desirous of purchasing the 
tenancy otherwise than as a means of securing the payment 
of any sums due to him for arrears of rent or other 
breaches of the contract or conditions of tenancy, give 
notice within the prescribed time of the sum claimed by 
him in respect of such arrears and breaches, such sum 
failing agreement between the landlord and tenant to be 
determined by the court, and should the tenant determine 
to proceed with the sale, may claim to purchase the 

tenancy for such sum if no purchaser is found to give the 

Same or a greater sum; and the landlord, if no purchaser 
be found within the prescribed time to give the same or 
a greater sum, shall be adjudged the purchaser of the 
tenancy at that sum. (v) 


This Section is more general in its application than See. 8, which deals with the 
fixing of fair rents, as it applies to both “future” and “present” tenancies (for 
definitions of which see Sec. 57), to tenancies less than yearly tenancies (see Sec. 16, 
ana Land Act, 1870, Sec. 69), and to tenancies for a year certain, which, when 
created before the passing of the Act, have been decided to be “yearly tenancies,” 
and therefore not “specially excepted” under Sec. 21. Ryan v. Chadwick, 14 
L. R. Ir. 353; and when created after the passing of the Act are, by Sec. 16, to 
be deemed to be tenancies from year to year. It applies to a sale of a portion of 
a holding as well as to a sale of the whole: Murtagh v. Allen, 27 L. R. Tr. 118 (L. C.). 
It applies, however, only to persons who are tenants for the purpose of the Land 
Acts, and to holdings which are within the Acts. It has no application, therefore, 
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to tenants who are not in occupation of their holdings: Meath v. Megan [1897], Sect. 1. 
21. KR. 39, 477; 31 I. L. T. R. 28, 93 (C. A.). ae 
(a) The holdings “ hereinafter specially excepted,” to which, therefore, this Section 
‘does not apply, are— 
(1) Holdings under judicial leases, excluded by Sec. 10. Holdings 
(2) Fixed tenancies, excluded by Sec. 11. pani 
(3) Non-agricultural holdings, demesne lands, pasture lettings, town parks, &c., 
&c., excluded from the Act by Sec. 58 of this Act and Sec. 5 of the Land Act, 1896. 
(4) In a qualified way, holdings under leases, which were existing at the 
date of the passing of the Act. The 21st Section provides that such holdings Leaseholds. 
are, during the currency of the leases, to be “regulated by the lawful provisions 
contained in the said leases, and not by the provisions relating to tenancies in that 
behalf contained in this Act.” 


Tt was held by the Land Commission that the service of an originating notice How affected by 
Land Act, 1887, 


under the Land Act, 1887, at once, brings an “existing lease” within the provisions 
of this Section, even before any order is made by the Court upon the notice : Smyth v. 
Fletcher Moore, 26 I. L. T. R. 66 (L. C.). But upon a case being stated for the 
opinion of the Court of Appeal, the latter Court held that the service of the notice 
has no such effect unless and until the tenant obtains an order of the Court upon 
his application either fixing a fair rent or declaring him to be a present tenant. 
Smyth v. Moore, 32 L. R. I. 129. 

There is no restriction, however, independently of the Act, on the right of a 
tenant to sell or alienate his tenancy (see judgment of Paris, C.B., Adams v. 
Dunseath, 10 L. R. I. at p. 161), except in the cases of leases with a covenant 
against alienation, or leases executed between 1st June. 1826, and lst May, 1832, 
not :containing an express clause sanctioning alienation (7 Geo. IV., c. 29). It 
would appear from the decision of the Court of Anpeal in Smyth v. Moore, referred 
to above, that on the sale of subsisting leasehold interests, the formalities required 
by this Section need not be complied with, unless the lessee has had a fair rent 
fixed under Sec. 1 of the Land Act of 1887. 

(b) “Sale,” “sell,” and cognate words, include 
without valuable consideration” (Sec. 57). In spite of the generality of these 
words, it was always considered doubtful whether the provisions of this Section 
applied to transfers which were veally gifts, and not sales at a price. See 
judgment of Frrzcrpson, L.J., Meath v. Megan [1897], 2 I. R., at p. 480. 
And it was held by Cuarrerton, V.C., that they did not apply to mortgages: Mortgages and’ 
Fisher v. Coan [1894], 1 I. R. 179. But now the 19th Section of the Land Act, ‘mily settle: 
1896, provides that the alienation to one pezson only by way of mortgage or 
family settlement, or otherwise than for money, shall be a sale, but that the 
provisions of this Section, other than regulation 6, shall not apply thereto. The 


“ 


a sale. 


_ landlord has, therefore, no right to pre-emption in such cases, and no notice need 


be served upon him. See that Section, and notes thereto, post. 
This Section enables a tenant from year to year to sell his tenancy, even though Effect of 


covenant again t 


he holds under a written agreement which contains a clause against assignment: alienation. 
Hughes v. Higgins, 29 1. L. T. R. 82 (Exch. D.). But the benefit of the Section is 
confined to occupying tenants: Meath v. Megan [1897], 21. R. 39, 477; 311. L. T.R. 
28, 93. 
It would appear, however, that a clause against alienation in a lease existing at 
the passing of this Act would still be effective during the currency of the lease 
under See. 21, post; but that a similar clause in a lease made after that date, in 
the case of a tenancy to which the Act applies, would be now, under See. 22, 


alienation, and alienate, with or What constitutes 
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absolutely void, unless the valuation of the tenant’s holdings be not less than £150 
per annum. And it has been held by Cuarrerron, V.C., that a covenant against 
alienation in a lease does not attach to the statutory term created under Sec. 1 
of the Land Act, 1887, so as to prevent a tenant selling under the provisions of 
this Section: Re Wright and Tittles Contract, 29 L. RB. Ir. 111. See, also, on this 
point, judgment of Bewuezy, J., in Smyth v. Fletcher Moore, 261. L. T. R., p. 66, 
and 2’cath v. Megan [1897], 2 I. R. 39, 477. : 

The right of assignment, which existed before the Act, was somewhat curtailed 
by the 13th Section of the Landlord and Tenant Act, 1870; which Section, however, 
has been repealed by Sec. 6 of the present Act. 

A tenant may sell his tenancy, notwithstanding its determination by notice to 
quit and judgment or decree for possession, at any time before possession is actually 
taken; and in the case of ejectments for non-payment of rent, at any time before 
the period for redemption expires: see Sec. 13, and cases there cited; and Sec. 7 
of the Land Act, 1887. As to the rights of the tenant where a judgment or decree 
in ejectment was obtained before the passing of the Act, see Laverty v. Moore, 
hay Pb ne 1R45 alse 

(c) The sale or assignment is subject, not only to the conditions prescribed by 
this Section, but also to the existing rules of law regulating the same. See on this 
subject, L. & T. Act, 1860, Sec. 9, and notes thereto, ante, pp. 24 to 27. An 
alteration in the receipts for rent by the landlord or his agent does not, unless 
shown to have been assented to by all parties interested, afford any evidence from 
which can be inferred either a change of tenancy or a transfer of the legal rights : 
Bourke v. Bourke, I. R. 8 ©. L. 221. For forms of conditions of sale of a judicial 
tenancy, see In re Priestley and Davidson’s Contract, 31 L. R. Ir. 122. Questions 
arising upon their construction can be determined on summons under V. & P. Act, 
1874 (cbid.). 

A tenancy from year to year will now be sold by the Land Judges of the 
Chancery Division: Re Macalester, 19 L. R. I. 149. But such a sale does not 
warrant the landlord’s title. See Kennedy v. Woods, I. R. 2 C. L. 436. If made 
on the petition of an incumbrancer, the procedure prescribed by Sub-sec. 14 must 
be adopted: Haines’ Estate [1898], 1 I. R. 267. 

(d) The sale of a tenaney subject to statutory conditions was formerly regulated 
by Sec. 8 (5), but this Sub-sec. is now repealed by Land Act, 1896, Sec. 20. See as 
to statutory conditions generally, Sec. 5, post. 

(ec) Rules of January, 1897, Nos. 98 to 122, regulate the sale of tenancies in all 
cases. The “prescribed notice” should be in accordance with Form No. I. It 
may be served by the tenant a considerable time before the sale takes place; and 
“so long as he is bona-fide endeavouring to carry into effect his original intention 
to sell, expressed in the notice, there is not any necessity to serve any fresh notice, 
even though there may have been several abortive attempts to sell:” per 
Bewtiey, J., M‘Farlane vy. Cinnamond, 25 I. L. T. R. at p- 47. Compliance with 
the regulations of this Section is not, however, a condition precedent to the 
transfer of the interest in the tenancy. Per Bewiey, J., Meath v. Megan [1897], 
27. R. at p. 48; Fisher v. Coan [1894], 1 I. R. 179. * A conveyance by a tenant 
from year to year, that would have been good at common law, is still valid and 
effectual unless or until it has been set aside by a competent tribunal.” Pep 
Hormss, L.J., Harvey v. Harkin [1898], 2 I. R. at pp. 76, 77. See, also, Hanson vy. 
Mercer, Greer Leading Cases, App. 28. 


The tenant may, under special circumstances, be allowed to withdraw his notice 


intention to sell. to sell: Garvagh v. Witherow, 1 Greer 46 (L. C.), but he cannot do so after service 
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of an originating notice to fix the true value by the landlord: Wilcox v. Slacke, 
Greer Leading Cases 562 (L. C.); or even apparently after the landlord has made 
an offer to purchase, in exercise of his right of pre-emption: Worris v. Byle, 
1 Greer 68 (L. C.). 

As to the power of the Court to set aside sales, in case of non-compliance with the 
prescribed conditions, see note (2), post, p. 235. 

(f) If the landlord desires to purchase the tenancy he must, within one fortnight 
of the service of the tenant’s notice of sale, serve an originating notice to that 
effect (Form No. 2) upon the parties prescribed by Rule 99 of the Rules of January, 
1897, post. There is the same right of pre-emption upon the sale of a portion of a 
tenancy, with the landlord’s consent, as upon a sale of the whole: Murtagh v. Allen, 
27 L. R. Ir. 118. In Collum v. Maguire—decided by the Land Commission on 
27th May, 1887, but unreported—a tenant served the usual notice to sell, and the 
landlord to purchase. The Sub-Commission fixed the true value, but after that 
nothing was done by either party for over a year. The landlord then called on 
the tenant to complete the sale, but the tenant said in reply that he did not now 
intend to sell at all, and the Court declined, after such a lapse of time, to enforce 
the notice requiring the tenant to sell. 

An encumbered landlord has the same right of pre-emption as any other landlord, 
even though a Receiver has been appointed over his estate by the Land Judge: 
Kelch v. Gormanston, 30 I. L. T. R. 103. 

The landlord must make a bona fide offer to purchase the tenancy before he serves 
an originating notice to have the “true value” fixed; but this offer may be 
without prejudice:” Clark v. Taylor 1898], 2 1. R. 586; 32 1. L. T. R. 86; 
41. W. L. RB. 28, 105 (C. A.). And there must be an actual disagreement between 
the parties as to the price; though it is doubtful whether this disagreement need 
necessarily take place after service of the tenant’s notice of intention to sell: 
Mullan v. Traill [1898], 2 I. R. 378 (L. 0.); Carroll v. Dartrey, 2 Greer 187; 
Balantine v. Gosford, 3 Greer 75. 

The effect of the service of the notice of intention to purchase upon the tenant 
and the Secretary of the Land Commission is to constitute the landlord at once 
the purchaser of the holding, under the statute, at a price to be ascertained by 
the Court: Burns v. Graham, MacD. 361. After the service of the notice the 
tenant cannot withdraw his notice of intention to sell, or defeat the right of the 
landlord to purchase; and any equitable charges created by the tenant cannot 
interfere with the landlord’s rights: Farrelly v. Waller, 28 L. R. Ir. 122. Nor is 
it competent for the tenant to agree to sell to another party, and such a sale is 
invalid and inoperative: Connor v. Gentleman, 18 I. L. T. R. 28 (Sub-Com.). A 
statutory contract between the parties is created by the joint effect of the notice 
of intention to sell by the tenant, and the notice by the landlord to purchase at 
the “true value.” This contract is subject to the ordinary rules of law governing 
such contracts; and it may be set aside for misrepresentation, if it is shown to have 
been procured thereby : Balentine v. Johnston, 1 N. I. J. R. 231. If the tenant dies 
after the service of these notices, an administrator limited for the purposes of the 
sale may be appointed on the application of the landlord, even though the tenant 
has left a will and named an executor: Headfort v. Cochrane, 26 I. L. T. R. ible 
But in that case the executor had refused to take out probate, though after the 
order was made by the Sub-Commission he did so. 

The landlord, in case he exercises his right of pre-emption, is entitled to call 
upon the tenant to furnish an abstract and deduce title to the tenancy in the same 
way as any other purchaser : Clark v. Taylor [1899], 1 I. R. 449 (C. A.). 
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Although upon the service of notice by a landlord of his intention to exercise 

his right of pre-emption, the equitable estate in the tenancy passes to him (per 
Pattes, O.B., Conroy v. Drogheda [1894], 2 I. R. at’p. 601), still, the tenancy 
continues, and the tenant remains liable for rent, until the ‘‘true value” has been fixed? 
anda good title to the tenaney shown, when possession should be given up to the landiord 
Carlisle v. Gosford (K. B. D., 19t June, 1902), 
' The originating notice to be served by the landlord is of an application to fix the 
“true value” of the tenancy. When this has been served by the landlord, another, 
to have a fair rent fixed; is unnecessary, as the’ Sub-Commiissioners, in fixing the 
“true value,” must take into account what the fair rent’ of each holding would be: 
Duignan v. Magan, MacD. 328, and the landlord cannot insist’ on an application 
previously served by the tenant to have a fair rent fixed being heard and deter- 
tenant refuses to convey or give up possession to him, see note (v), post, p. 241, and 
Sec. 48 (3), and notes thereto, post, p. 336. i 

As to the means of enforcing the landlord’s right of pre-emption in case the 
tenant refuses to convey or give up possession to him, see note (v), post, p. 241, and 
Sec. 48 (3), and notes thereto, post, p. 334. 

(g) The “true value” of the tenancy is to be ascertained by the Court, in case 
the landlord elects to purchase the tenancy. As to how this “true value” should 
be ascertained there has been Some difference of opinion. In the leading case of 
Adams v. Dunscath, 10 L. BR. I. 1095) 16) Tt. a 59; R. &D. 135; MacD. Sf 
Law, C., stated as’ his opinion that the true value of a holding meant “what it 
would bona fide bring in the open market, if sold to an unobjectionable purchaser ” 
(CUD) SB ted Gee tenn op 125). Surzivan, M.R., however, strongly dissented from this 
view. “TI cannot agree,” said he, “with the reasoning of the Lord Chancellor, 
wh'ch relies on the right of sale conferred on the tenant by the early Sections of 
the Act of 1881. These Sections do not, in my opinion, give an absolute right of 
sale of all the improvements as they stand; if they did, it would seem to me to follow 
that the whole increased letting value caused by improvements becomes the absolute 
property of the tenant. The right of sale is, on the express enactment, a restricted 
one. The landlord can intervene, and then the Court must fix the true value. 
This value cannot be the market value, but what, having regard to the interest 
of landlord and tenant respectively under this code, would be the true estimate 
of price between them” (OS. Re Tr. ab ap. 143). The question did not directly 
arise in the case, and was not decided by the Court. In the subsequent case of 
Curneen v. Tottenham [1896], 2 I. R. 37, 506530 T. Wh. TR. 20521 WOE. 37. 
The Court of Appeal laid down, on a case stated by the Land Commission, that 
the “true value” of a holding is not restricted to the value of the improvements 
made by the tenant upon a holding, for which he would be entitled to compensation 
under the Act of 1870. “In substance,” Says Firzcrsron, L.J., in that case “the 
compensation for disturbance is just as much included in the tenant’s interest as 
is the compensation for improvements ” [1896], 21. R. at p- 361. Nor, in a case in 
which there are no improvements, is the amount of the true value necessarily 
restricted to the amount the tenant would be entitled to receive as compensation 
for disturbance: Johnson vy. Courtney, 511. L. T. R. 117 (C. A.). The definition 
of “true value,” given by TrENcn, Q.C., in Ager v. Sealy, 270 1. T. & S. 7, 63, is 
“what a thoroughly solvent and prudent man would give for the holding, intending 
to make the rent out of it, and a fair profit besides on his capital expended.” This 
definition was approved of and adopted by the Court of Appeal in Curncen v. 
Tottenham [1896], 2 1. R. 356. “Tt seems to me,” says Frrzcieson, L.J., “that the 
relations between the true value which the landlord must pay, and the full price 
which the tenant might get in the open market, is very similar to that which 
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exists between the ‘fair rent’ which the Land Commission is bound to fix, and the 
“competition rent’ which the landlord is no longer at liberty to exact’ [1896], 
21. R. at p. 363. The same principles were adopted and applied by Mrrenirs, J., 
in Gosford v. Carlisle, 34 I. L. T. R. 86. 

’ In fixing the amount of the “true value,” the Court will, of course, consider all 
the circumstances of the holding, and if it is in a deteriorated condition, will 
‘deduct from the sum that would otherwise be fixed the amount which it would 
bé necessary to expend in order to bring it back to its normal condition: Dillon v. 
White, 3 Greer 152. The Court will not hear an application to have a fair rent 
fixed, pending the true value proceedings: Hughes v. Gosford, 71. W. L. R. 85. 

As to the amount of the “true value” in particular cases, and its relation to 
the selling value of the tenancy in the open market, see, also, Marl of Enniskillen 
v. Willis, 19 I. L. T. R. 25 (Sub-Com,); Connor v. Gentleman, 18 I. L. T. R. 28 
(Sub-Com.); and Lloyd v. Irwin, 16 1. L. T. R. 126; MacD. 325 (Sub-Com.). 

A Receiver, by way of equitable execution, may be appointed over the amount to 
be paid to the tenant for “true value” even before it has been fixed : Thackaberry v. 
ONeill, 35 1. L. T..R. 169: 71. W. i. R. 114, 

Section 20 (3) provides that where a landlord purchases a tenancy, in exercise of 
his right of pre-emption under the Act, and not by the wish of the tenant, or in the 
open market, then, if the landlord re-lets the same holding to another tenant 
within 15 years from the passing of the Act, the new tenancy so created shall be 
subject to all ‘the provisions of a present tenancy under the’ Act. 

(h) See Rules of January, 1897, No. 100, and Form No. 3, post, pp. 741 and 774. 

(4) If the tenant fail to serve notice (1) of his intention to sell, (2) of the name 
of the purchaser, and (3) of the consideration agreed to be given, “the Court 
may, if it think fit, and that the just interests of the landlord so require, declare 
the sale to be void.” The construction put by the Court of Appeal upon similar 
words in the 21st Section would seem to give this clause a more imperative force 
than at first sight it appears to bear: Sweeny v. Ashtown, TEAR Oe 1248 INO 
doubt,” said Law, C., in that case, “the particular words, ‘the Court may declare 
such lease to be void’ per se simply confer an authority, as such or similar words 


‘by themselves always do, and nothing more. But if, as in the present case, the 


legislature, besides conferring the requisite authority or justification, proceeds to 
specify the particular circumstances and conditions under which the authority or 
justification may be exercised, this context is naturally regarded as showing that 
it meant the authority to be exercised in those cases; and thus, by implication, a 
duty is imposed on those to whom the authority has been given to exercise it in 
favour of the persons and under the circumstances specified.” But the Court will 
not set aside a sale, unless the landlord can show that his rights have been in 
some way prejudiced, as, for instance, that he intended to exercise his right of 
pre-emption, and was prevented from doing so: Poole v. Prendergast, 241. L. T. R. 
12; or that a purchaser who would be non-resident, is being forced upon him. 
King-Edwards v. Mitchell, 34 I. L. T. BR. 94. See, also, Fitzgerald v. Sexton, 
4 Greer 92 (C.A.), and Lloyd v. Irwin, 16 I. L. T. R. 126, MacD. 325 (8.C.). 

The Court has jurisdiction to set aside an agreement for a sale as well as a sale 
actually completed: Poag v. Smith, 1 Greer 222 (M=rxEpiTH, J.). 

The application under this Sub-section should be by originating notice to be 
served within one fortnight after the sale has come to the landlord’s knowledge. 
See Rules of January, 1897, No. 101, post, p. 741, and Crampton v. Bruce, 
65 fon DT, Ri. 100: 

’ Any landlord may serve such a notice, even though his estate is the subject of 


proceedings for sale at the suit of an incumbrancer, and a receiver has been 
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appointed over it by the Land Judge. The right in such a case may be exercised 
without obtaining any permission from the Land Judge: Kelch v. Gormanston, 
30 I. L. T. R. 103, Greer Leading Cases, 266; 1 Fitz. Irish Land Rep. 92. 

The Court has no jurisdiction under this Sub-section to declare void a mortgage 
or voluntary settlement which comes within Sec. 19 of the Land Act, 1896: 
Fox v. Gloster [1897], 2 I. R. 35. 

If a sale purports to be made under the Ulster custom, and not under this 
Section, the Court has no jurisdiction to declare it void under this Sub-section : 
King-Edwards v. Mitchell, 341. L. T. R. 94, 2 Greer 267. This does not, however, 
bind the landlord to accept the purchaser as tenant (per Merevitn, J., Worris v. 
Lyle, 1 Greer, at p. 327). As to the landlord’s rights and liabilities in such a case, 
see note (s), post, and Harberton v. Crawford, Greer Leading Cases, App. 98. 

Non-compliance with the prescribed conditions does not, however, make the sale 
ipso facto void, nor, in case of a statutory tenancy, is it a breach of the statutory 
conditions under Sec. 5. It is now well settled that even if the conditions of this 
Section are not complied with, “a conveyance by a tenant from year to year that 
would have been good at common law is still valid and effectual unless or until 
it has been set aside by a competent tribunal ” (yer Hoxmes, J., Harvey v. Harkin 
[1898], 2 I. R. at pp. 76, 77). See, also, judgment of CuaTTeRToN, V.C., Fisher v. 
Coan [1894], 1 I. R. at p. 182. But where a tenant purported to sell under the 
Ulster custom, and failed to comply with the conditions of the custom, it was held 
by Merrepiru, J. (FrtzcEraxp, Q.C., diss.), that the legal conveyance made by him, 
by deed, to a purchaser, failed to vest the tenancy in the purchaser, the landlord 
having refused to accept him or recognise him as tenant: 
RSs ee Ds A 0 

The effect of a sale declared void by the Court would appear to be very much 
the same as that of an assignment, without the written consent of the landlord, 
of lands held under a lease containing an agreement prohibiting same. (See 
Sec. 10 of the Landlord and Tenant Act, 1860, and notes thereto, ante, p. 30.) The 
landlord need not accept the purchaser as his tenant, nor will the latter apparently 
have any rights under the Act. The vendor will still continue tenant, may be sued 
for the rent, and will be liable in all respects as if the sale n 
on this point Shine v. Dilton, TR. 1 C, Gy 77. 
of all parties that the requisite notices should be 
Section strictly complied with. 


(7) In the Bill, as originally drafted, the “reasonable grounds” on which a 
landlord might refuse to admit a purchaser were set out as follows -— 


(1) Insufficiency of means, measured with respect to the liability of the tenant. 
(2) The bad character of the purchaser. 


(3) The failure of the purchaser already as a farmer. 

(4) Any other reasonable and sufficient cause. 

“Reasonable grounds” of refusal to acce 
stances of each particular case, and no 


Lindsay v. Corry, 


ever took place. See 
It is, therefore, for the interests 
served, and the conditions of the 


pt a purchaser depend on the circum- 


general rule can be laid down with regard 
to the matter: M‘Menamin v. Stevenson, 17 I. L. T. R. 48; MacD. 322. Non- 


residence on the part of the purchaser does not necessarily form a reasonable 
ground of objection: M‘Menamin v. Stevenson (ubi supra) ; though in some cases it 
may be so: King-Hdwards v. Mitchell, 34 1. L. T. R. 94; 2 Greer 267. Nor is the 
fact that the purchaser has been put into possession of the holding before the sale 
was completed a valid objection to the sale: O’Oallagan v. Muhony, MacD. 256. 
Previous insolvency of the purchaser, or the fact that he had taken the benefit of 
the Arrears Act, is a reasonable ground of objection by the landlord : Healy v. 
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Lord Lismore, 18 I. L. T. R. 76 (note); Lea v. Lord Massy, 181. L. T. R. 75. If 
the tenant dispute the reasonableness of the landlord’s objection, he must serve 
notice in Form No. 6. See Rules of Jan., 1897, No. 103, post, p. 742. 

“The prescribed period” within which the landlord must refuse to accept the 
purchaser is “one fortnight after receiving the notice of the name of the purchaser.” 
See Rules of Jan., 1897, No. 102, and Form No. 5, post, pp. 742 and 775. 

The right to refuse upon reasonable grounds to accept a purchaser is preserved 
to the landlord in the case of mortgages, marriage settlements, voluntary assign- 
ments, &c., which are within the 19th Section of the Land Act, 1896, and exempted 
by that Section from the other regulations as to sales prescribed by this Section. 

(k) Under this Sub-section the landlord has an absolute right to veto a sale in 
the case of what are called English-managed estates. By Sec. 8 (4), known as 
the Heneage Clause, English-managed farms are, in similar words, excluded from 
the jurisdiction of the Court in fixing a fair rent (see notes to that Section). “It 
is not sufficient that the improvements should be made by the landlord; it must 
be shown that the improvements were substantially maintained by him:” per 
O'Hagan, J., Lord Ormathwaite’s Estate, MacD. 252. Trifling repairs by the tenant 
would not, however, prevent the landlord successfully contending that he had 
substantially maintained the improvements: Breen v. Mahony, MacD. 520. And 
where the landlord’s attention has not been called to the need of repairs, or where, 
in fact, no repairs have become necessary by reason of the recent erection of 
buildings, no proof of maintenance of improvements is required: Brecn v. Mahony 
(ubi sup.). 

If the improvements have been made and substantially maintained by the 
landlord, the fact that the tenant has paid interest on the landlord’s expenditure 
does not take the case out of this Sub-section: Nicholson v. Jones, MacD. 249. But 
the improvements must have been actually made by the landlord or his predecessor 
in title; it is not enough that the tenant has lost his right to compensation for 
them by efflux of time, as where (not being permanent buildings or reclamation of 
waste land) they have been executed by the tenant before 1870, and more than 
twenty years before the hearing of the case: Lussell v. Lord Leconfield, 18 
I. L. T. BR. 28 (Sub-Com.). As to the manner in which questions between the 
landlord and tenant are to be determined under this Sub-section, see Rules of 
Jan., 1897, Nos. 104, 105, and 106,,and Forms Nos. 7 and 8, post, pp. 742 and 775-6. 

() For the meaning of the words “ predecessors in title” see notes to Sec. 7, and 
Adams v. Dunseath, 10 L. R. Ir. 109, 16 I. L. T. R. 59, R. & D. 135, MacD. 1. The 
phrase has the same meaning throughout the whole statute as in Sec. 7. See 
judgment of Sutrivan, M.R., Adams v. Dunseath, 10 L. RB. Ir., at p. 141. 

(m) For an enumeration of the statutory conditions, see Sec. 5. The sale may 
take place, notwithstanding the breach of a statutory condition, under Sec. 13, and 
if the landlord has served a notice to quit, the Court may restrain the proceedings 
thereon, and award the landlord damages in lieu of his right to recover possession. 
This Sub-section provides a ready method of recovering the amount of damages so 
awarded. 

(n) See Rules of Jan., 1897, Nos. 107 and 108, and Forms Nos. 9 and 10. The 
Court has no jurisdiction, on the application of the landlord, to make an order, 
under this Sub-section, that the landlord’s permanent improvements shall be sold 
with the tenancy, and that the purchase-money of the tenancy and of such 
improvements shall be apportioned. It is a condition precedent that the tenant 
should apply: Meade v. Taylor, 171. L. T. B. 116, MacD. 329 (L. C.). As to the 
meaning of the term “ predecessors in title,” see note to Sec. 7, post, p. 260. 


Sect. 1. 


Sub-sec. 6, 
English-managed 
estates. 


Sub-sec. 7 


Sub-sec. 8. 


Sect. 1. 


Sub-see. 9 


Payment into 
Court. 


Sub-sec. 10. 


Sub-sec. 11, 


Sales under 


Ulster custom, 


Usages 
restricting the 
right of sale, 


238, Land Lavy (Ireland) Act, 1881. 
. 

(0) See Rules of Jan., 1897, Nos. 109, 110, and 111, and Forms Nos. 11 and 12. 
If no, purchaser is found to give the same or a greater sum than is due to the 
landlord, the latter is entitled, under Sub-sec. 16, to be himself declared the 
purchaser of the tenancy at that sum. 

Sub-section 9 applies also to a case where an execution creditor is selling a 
tenant’s interest in his holding under a fi. fa., and the landlord is, in such cases, 
entitled to be paid, out of the proceeds of the sale, all arrears of rent due to him 
in priority to the demand, of the execution creditor: Waldron v. Sutcliffe, 26 
L. R. Ir. 444, 

(p) Payment into Court is effected by obtaining a docket, signed by the 
Accountant of the Land Commission (Form No. 68) or the Clerk of the Peace 
(Form No. 67) according as the Court having jurisdiction is the Land Commission 
or the Civil Bill Court, and, by paying the money into the local branch of the 
Bank of Ireland (Rules of Jan., 1897, Nos. 66 to 71). The bank receipt must be 
transmitted .by registered letter to the Clerk of the Peace if the Court having 
jur‘sdiction is the Civil Bill Court (Rule 68). 

(q) Applications to draw out money so lodged must be on consent, or on notice 
to all the parties (Rules of Jan., 1897, Nos. 69 and 70). 

(r) Sub-section 11 was relied on by O’Briny, C.J., in Massareene v. Kelly (26 
L. R. Ir., 199), in order to show that this Act does not repeal the 4th Section of. 
the Landlord and Tenant Act, 1870, and that a tenant evicted for non-payment 
of rent does not lose his right to compensation for improvements by reason of 
the power of sale conferred by this Section. See 26 L. R. Ir., at p. 203. 

(s) An assignment of a tenancy under the Ulster custom takes place by the 
surrender of the old tenancy and the creation of a new tenancy between the 
landlord and the assignee. (Per Pauzas, C.B., Hillock, v. Cope, 91. L. T. R. YN i 
Lyons: ve Martin, 33 I, L. TET. RB: 83); though such a _ surrender is 
not now deemed to be the determination of a tenancy (Sec. 20, Sub- 
sec. 1, ost). A sale under the Ulster custom can, therefore, only 
be made with the landlord’s consent. If such consent is improperly refused, 
the landlord cannot be forced to accept the assignee; the only remedy is for the 
tenant to take proceedings to obtain compensation under the Landlord and Tenant 
Act, 1870: Lyons v. Martin, 33 I. L. T. R. 83: Norris v. Lyle, 1 Greer 325; 
O’Brien v. Scott, Donn. 495; Greer Leading Cases, 531; King-Mdwards v. Mitchell, 
341. L. T. R. 94; 2 Greer 287. : 

There may exist, also, on particular estates, in Ulster, usages restricting and 
limiting the right of sale under the custom, such as rules to restrict the amount of 
the purchase-money ; M‘Elroy v. Brooke, 16 L. R. Ir. 46 (see judgment of Porter, 
M.R., at pp. 75-76); Lappin v. Coote, 9 I. L. T. R. 72; Gilmore v. Stewart, 11 
IL. T. R. 65; Norris v. Lyle; 1 Greer 323. Or a rule providing that the price 
shall be fixed by arbitration : M'Groggan v. Montgomery, 13 TI. L. T. R. 77 (Frrz- 
GERALD, B.), or a‘rule prohibiting sales by auction: Hillock v. Cope, 91. L. T. RB. 77 
(Pattus, C.B.); Mullan v. Traill, Greer Leading Cases, App. 96 (Bewrey, J.). Or 
a rule providing that preference should be given to adjoining tenants as purchasers : 
Boyle v. Conyngham, 27 I. L. T. R. 110; Donnelly v. Shield, Donn, 486, Greer 
Leading Cases 529. Or a rule requiring an incoming tenant to reside on the 
holding: Coleman v. Fry, I. R. 7 G. L. 247. ; 

Whether a mortgagee of a tenancy who is not in possession can sell under the 
custom appears to be doubtful (see judgment of Bewrry, J., Iadlan v. Trail, 
Greer Leading Cases, App. at p. 97). ; 
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If a sale of a tenancy purports to be made under the Ulster custom, and does 
not conform to the conditions of the custom, the landlord may refuse to accept the 
assignee as his tenant, and the latter cannot, in such a case, proceed to have a 
fair rent fixed: Lindsay v. Corry, 34 I..L. T. R. 204 (L. C.). On the other hand, 
if the landlord improperly refuses to accept an assignee he is liable to pay 
compensation to the tenant on quitting his holding under the 1st and 16th Sections 
of the L. & T. Act, 1870. “The foundation of the Ulster Tenant-right is the 
liability, on the part of the landlord, to pay the full value of the holding upon an 
eviction in breach of the custom:” per Paxuss, C.B., in Adams vy. Dunseath, 
10 L. R.tIr., at p. 162. A tenant holding under the Ulster custom may still have 
many advantages over other tenants.. His landlord has no right of pre-emption in 
the case of a sale under the custom. And, further, he does not forfeit the benefit 
of the custom by breach of a statutory condition (Sec. 20, Sub-sec. 4), as another 
tenant would forfeit his right to,compensation for disturbance (Sec. 13, Sub-see. 6). 

(t) A tenant holding under the Ulster custom can sell either under the custom 
or under this Section, but he must make his election in which way he is going to 
proceed. If the sale which purports to have been made under the custom is 
invalid for non-compliance with the rules, it cannot be supported under this 
Section: Boyle v. Conyngham, 27 1. L. T. R. 110 (Buwxey, J.). And, on the other 
hand, if a tenant elects to sell under the Act, he cannot, after the landlord has 
served a notice to purchase at the true value, proceed to sell under the custom, 
so as to depriye the landlord of his right of pre-emption: Waileox v. Slacke, Greer 
Leading Cases 562. 

As to the power of the Court generally’ to declare sales void, see note (7), ante, 
pp. 235-6, 

(u) Ruies of Jan., 1897, Nos. 112 to 122 inclusive regulate the “prescribed 
manner” in which a sale of a tenancy under process of law is to be carried out. 
Under the Rules of 1881 the execution creditor was bound to serve notice of sale 
both on the landlord and tenant. The present Rules require notice to the landlord 
only (Rule 112). See post, pp. 744-746. 

The sheriff can only seize a tenancy where the execution debtor has a legal estate 
in it; consequently, if a judgment mortgage has been registered against it, he 
cannot seize: Rice v. M‘Quadc, I. R. 9 C. L. 101. Nor can he seize the equity of 
redemption in premises evicted for non-payment of rent: O'Riordan v. Kelly, 
16 L. R. Ir. 263, 484.. Nor under a judgment against a man in his personal capacity 
can a farm be seized which he holds merely as executor of another: Lord Talbot 
de Malahide v. Moran, 8 L. R. Ir. 307, 15 Ir. L. T. R. 63; or even as executor de 
son tort: Kearney v. Ryan, 2 L. R. Ir. 61; Williams v. Williams, 20 I. L. T. R. 46; 
Williams v. Hepenstall, 1 R. 7 C. L. 514. But under a judgment de bonis testatoris 
against an executor de son tort, the sheriff can seize and sell a farm of the 


‘testator if held for a term of years or under a yearly tenancy: Doherty v. Nelson 


[1895], 21. R. 90: 28 I. L. T. R. 146 (Q. B. D.). 

An agreement between a mortgagee of a tenancy and an execution creditor, to 
allow the tenant’s interest to be sold by the sheriff under a fi. fa. is void, and 
canunnt enable the sheriff to sell: Moher v. O'Grady, 4 L. R. Ir. 54,131. L. T. R, 
146. 

The sheriff should give sufficient notice of the sale: Ryan v. Nolan, 151. L. T. R. 
91. And he should hold it as a general rule near the lands: Horan v. Coakley, 
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Sutcliffe, 26 L. R. Ir. 444; Giblin v. Burke, 30 1. L. T. R. 28; Fitz. Irish Land Reps. 
2550 2 Wier Lin Bia ode 

In an ejectment by the purchaser of a tenant’s interest in a holding under an 
assignment from the sheriff, the Court will presume, in the absence of evidence 
to the contrary, that the notice required by the 112th Rule has been served, and 
that the sheriff complied with all necessary conditions. The onus of proving the 
non-service of notices or other irregularity lies on the defendant: Goddard v. Ryan, 
10 L. R. Ir. 309, MacD. 324. In such a case it is unnecessary for the purchaser 
to demand possession before commencing an action of ejectment on the title: 
Cloncurry v. Ryan, 8 L. R. Ir. 392. 

The sheriff in selling an execution debtor’s interest in a farm usually makes no 
in the lands. In case it 


> 


enquiry as to his title, but sells his interest, “if any,’ 
afterwards turns out that he has no interest, or merely an equitable interest which 
does not pass to the purchaser, a question frequently arises as to the right of the 
purchaser to recover back his purchase-money. This is a question for the Court 
to determine upon the construction of the contract, depending upon whether the 
sheriff has sold merely a speculation or an existing tenancy. In the former case 
he cannot recover, in the latter he may. Thus where a legal mortgage was alleged 
to exist, notwithstanding which the sheriff sold, giving, however, full notice of 
the fact, it was held by the Court of Appeal that the purchaser could not recover 
the amount of his deposit: Ronan v. King [1894], 21. R. 61, 648; 28 I. L. T. R. 6. 
And, where the sheriff sold and conveyed to a purchaser the interest of an 
execution debtor, “if any,” in a leasehold interest, and it afterwards turned out 
that no estate passed in consequence of a forfeiture clause in the lease, it was held 
that the purchaser could not recover back his purchase-money in an action against 
the sheriff: Griffin v. Caddell, I. R. 9 C. L. 488. And, similarly, where it turned 
out that the execution debtor’s estate was a freehold: Murphy v. Sandes, I. R. 10 
C. L. 309. But, on the other hand, where the purchaser discovered a defect in 
the execution debtor’s title before the conveyance was executed, it was held by 
the Court of Appeal, reversing the decision of the Common Pleas, that the 
purchaser was entitled to repudiate the contzact and have his deposit returned: 
Kearney v. Ryan, 2 L. RB. Ir. 61, I. R. 10 C. L. 501. 

The sale of a farm by a sheriff under a fi. fa. may be set aside, even after he has 
conveyed to the purchaser, if the sheriff did not take proper care to advertise the 
sale, and the farm was in consequence sold at an undervalue: Kdge v. Kavanagh, 
24 L. R. Ir. 1. Especially if it was sold to the execution creditor: Fox v. Drake, 
201. L. T. R. 6. But the Court will not set aside the sale merely on the ground 
that it was at an undervalue, in the absence of collusive or improper conduct on 
the part of the sheriff: Cramer v. Murphy, 20 L. R. Ir. 572: Armytage v. Ladd, 
Sole Deve Re S45 

As to the procedure on sale of a tenancy by assignees in bankruptey, see Rules 
of Jan., 1897, No. 118. 

Where the interést in a tenancy is sold in an administration action in the 
Chancery Division, the Court will not in any way interfere with the landlord’s 
rights or seek to fetter his free exercise of them: per CuarTerTon, V.C., M‘Cracken 
v. M‘Clelland, I. R. 11 Eq., at p. 174. A similar rule is followed in the County 
Courts: Lyons v. Martin, 33 I. L. T. R. 83 (Parizs, ©.B.). 

The sale of a yearly tenancy by the Land Judge, if made on the neiition of an 
incumbrancer, is subject to the provisions of Sub-sec. 14, as a sale under process 
of law, and the required notices must be served: Haines’ Estate (1898], 1 I. R. 267; 
41. W. L. R. 108; 1 Greer 44 (Ross, J.). 
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(v) See Rules of Jan., 1897, No. 119, and Forms Nos. 18, 19, and 20. A question 
may arise as to the means by which an order adjudging the landlord a purchaser 
under this Sub-sec. can be enforced. As to the powers of the Land Commission 
generally to enforce its own orders, see Sec. 48 (3), and notes thereto, post. Where 
a landlord had exercised his right of pre-emption, and the tenant refused to accept 
the sum fixed as the true value or to assign the tenancy, the Court, on the land- 
lord’s application, directed that the money should be lodged in Court, and ordered 
the tenant to execute an assignment. Upon his failing to do so within the specified 
time, an order was made under Sec. 33 of the Trustee Act, 1893, that the deed of 
assignment should be executed by the registrar, and that upon service of notice 
of the execution of the deed the tenant should deliver up possession: Faucctt 
v.. UM Killigeté, 33 I. L. T. R. 71. Merepitx, J., further intimated in this case 
that if the tenant failed to obey this order, the landlord might apply for an order 
directing the sheriff to put him into possession, and such an order was subse- 
quently made [T. H. M.]. 


2. The tenant from year to year of a tenancy to which this Act 
applies shall not, without the consent (a) of the landlord in writing, 
subdivide (+) his holding or sublet (c) the same or any part 
thereof. (d) 

Agistment or the letting of land for the purpose of temporary 
depasturage, (e) or the letting in conacre (f) of land for the purpose 
of its being solely used and which shall be solely used for the grow- 
ing of potatoes or other green crops, the land being properly 
manured, shall not be deemed a subletting for the purposes of this 
Act. 


This Section applies to all yearly tenancies within the Act whether present or 
future. It is not, however, retrospective in its operation, and only applies to 
sub-divisions and sub-lettings made after the 22nd August, 1881. 

A lessee of agricultural land, if his lease contains no covenant against sub-leiting, 
may still, during the currency of his lease, make a valid sub-letting; and he can 
do so even after the service of an originating notice to have a fair rent fixed under 
Sec. 1 of the Land Act, 1887: Johnson v. Egan [1894], 21. R. 480; 281. L. T. R. 103 
(QO. BoeD?): 

(a) It would appear from the decision of the Court of Appeal in Robinson v. 
Wakefield [1897], 2 I. R. 130, that a consent signed by an agent will satisfy this 
Section. The case was actually decided on the construction of 7 Geo. EVs8 e229 
(which does not, like the L. & T. Act, 1860, expressly mention an agent), but the 
judgments seem to have more general application. ‘ The general rule of law,” 
says WaLkeER, L.J., “ applicable to the construction of a statute which requires 
the consent of a party, is that the maxim qui facit per alium facit per se applies, 
unless there is something in the words of the enactment to show that it must be 
signed by the party ” [1897], 2 I. R., at p. 139. 

It has been held by Bewrey, J., that where a landlord verbally consented to a 
subdivision he was afterwards estopped from relying upon the absence of his own 
‘consent in writing as invalidating it: Boyd v. Tredenick [1896], 2 I. R. 364; 30 
I. L. T. R. 36; 1 Fitz. Irish Land Reps. 42. 


; R 
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(6) Sub-division, if made prior to the passing of this Act, does not prejudice a. 
tenant’s rights under the Act, provided all the persons in whom the interest in 
the tenancy is vested join in the application which is made; for the word “tenant” 
wm the various Sections of the Act may, in relation to one tenancy, include a 
plurality of persons, even though they hold in severalty different parcels of lands: 
Ireland v. Landy, 22 L. R. Ir. 403; Smyth v. Reid [1901], 21. RB. 61; 341. L. T. Re 
155. As to sale in bankruptcy of a portion of a holding so sub-divided, see In re 
afeClay, a Bankrupt, 1 N.1. J. BR. 144. 

The assignment by a tenant from year to year, after the passing of the Act, of 
portion of his holding without the landlord’s consent is null and yoid to all 
intents and purposes—not merely voidable at the option of the landlord: Fogarty 
v. Shanahan [1896], 21. R. 273; 301. L. T. R. 30; 21. W. LR. 17; 1 Fitz. Irish 
Land Reps. 29. “It seems to me,” says Fitzcrpson, L.J., “to be quite 
imipossible to hold that the words ‘shall not’ in the Act of 1881 are less effective 
than the words ‘it shall not be lawful’ in the Act of 1860” [1896], 2 I. R., at p. 289- 
As to the effect of the latter words, see note to L. & T. Act, 1860, Sec. 10, ante, 
pp: 30:31. ; 

An attempted sale of portion of a tenancy, if made after the passing of this Act, 
is illegal, without the landlord’s consent; and specific performance of an agreement 
to effect such a sale will not be enforced by the Court: Murtagh v. Allen, 27 
LR. oe, 8: 

(c) The effect of a subletting im breach of this Section would appear to be the 
same as that of a sub-letting contrary to agreement under the 18th Section of the- 
Landlord and Tenant Act, 1860: see notes to that Section, ante, p. 47, and Ormsby v- 
Crean, 20 L. R. I. 526. A sub-letting in breach of agreement is simply null and 
void, and the person who sub-lets can recover possession by ejectment on title, 
without serving any notice to quit: Jagoe v. Harrington, 10 L. R. I. 335; Golloghy 
vy. Cannon, 33 I. L. T. R. 88. Rent cannot be recovered from the sub-tenant, nor 
will an action for use and occupation lie against him at the suit of the tenant: 
O'Kane v. Bwins [1897], 21. R. 591; 301. L. T. R. 102; 27. W. L. R. 129, 169. 
Such a sub-letting is, however, a license to occupy, which entitles the sub-tenant 
to remain in possession until the license is revoked and possession demanded by 
some person legally entitled to make such demand. While he so remains in 
possession he may maintain an action of trespass: Littleton v. M‘Namara, 
LI. R. 9 C. L. 417. And is entitled to the franchise: Glenn v. Brennan, 29 1. L. T. R. 
79. 

A tenant who has sub-let without-the landlord’s consent, before the passing of 
the Act, is not within the definition of “tenant.” in Sec. 57, and has no rights under 
the Act, unless the sub-letting comprises not more than one-eighth in value of the- 
holding (Land Act, 1896, See. 7). His tenancy may be determined by notice to 


quit, and possession recovered at any time; and if the sub-letting took place after: 


the passing of the Land Act, 1870 (1st August, 1870), without the written consent 
of the landlord, he has no rights to compensation for disturbance under 3rd Sec. 
of that Act. ‘ 

It would appear from the last clause of Sec. 20 that a landlord has the same 
remedy for breach of the provision against sub-letting in this Section, if a statutory 
term has not been created in the holding, as he would have for breach of the 
the effect. of a sale of the tenancy for breach of statutory conditions, see Sec. 20 


As to what the landlord’s rights in such a zase are, see Secs. 5 and 13, and as to 


statutory condition in Sec. 5, in case of a tenancy subject to statutory conditions.. 
(last clause). 
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Sub-lettings made before the passing of the Land Act, 1887 
subject to statutory conditions, do not prevent a tenant being deemed in occupation 
of his holding where the sub-letting is for the use of labourers bona fide employed 
and required for the cultivation of the holding, provided the land comprised in 
each sub-letting does not exceed half an acre m extent. See Sec. 4 of that Act, 
and notes thereto, post. See, also, Sec. 18 of the present Act. 

The sub-letting of any dwelling-house on a holding, not being the dwelling-house 
in which the tenant for the time being resides, is now also rendered valid when- 
ever made by the 7th Section of the Land Act, 1896, and the sub-letting of other 
parts of a holding, not to exceed one-eighth in value of the whoie, is also sanctioned 
in certain cases by the same Section. See this Section, and notes thereto, post. 

As to the sub-division and sub-letting of holdings which have been sold to tenants 
under the Land Purchase Acts, see. Sec. 30, post, and Purchase of Land Amend- 
ment Act, 1888, Sec. 4, post, pp. 317 and 452. 

(d) Semble, the comparative smallness of the portion sub-let does not prevent a 
sub-letting made during the continuance of a statutory term being a violation of 
this Section: Machonchy v. Robertson, 18 L. R. Ir. 483. As to a landlord’s rights 
when a tenant sub-lets during the continuance of a statutory term, see notes to 
See. 5, post, and Land Act, 1896, Sec. 7 (2). 

(e) “ Agistment, or the letting of land for the purpose of temporary depasturage,” 
is not, strictly speaking, a letting of the land at all. It merely confers a right of 
grazing, which is a projfit-a-prendre, and gives no right whatever to the soil: 
Connell v. Skchan, MacD. 165. Nor does the possession of the land pass thereby : 
Mulligan v. Adams, 8 I. L. R. 132. 

(f) A letting in conacre consists of a letting of a small portion of land, at a 
stipulated price, for a single crop of potates or other tillage. See Furlong, Landlord 
and Tenant, 2nd ed., pp. 150, 217. “It would seem to me,” says Crampron, J., 
in Dease v. O'Reilly, 8 I. Li R. 52, “that such a contract is not a demise of the 
land, but a sale of a profit to be derived from the land, a temporary easement 
and not an estate in the land.” See, also, Booth v. M‘Manus, 12 I. C. L. R. 418; 
Close v. Brady, Jones & C. 186. Money payable under such a contract is not 
“rent”: Allingham v. Atkinson, 1898, 1 I. R. 239. 

In an ejectment for breach of condition against sub-letting, the tenant put in 


, in a holding not 


evidence an agreement, in writing, which purported to be a letting by him in 
conacre of the demised premises to the party who was in occupation for fifteen 
successive years. It was held that, even assuming that the agreement could be 
construed simply as a letting in conacre, the tenant was not entitled to have a 
verdict directed for him, and that it was properly left to the jury to say whether, 
under all the circumstances, the transaction was or was not a conacre letting: 
Evans v. Monagher, I. R. 6 C. L. 526. But an agistment letting may last for a 
number of years: Muldoon v. Crean, Greer Leading Cases, App. 16 (C. A.); 
Templetown v. Boyd, 1 Greer 352 (L. C.). See, further, notes to Sec. 58 (6). 


3. Where the tenant of a tenancy to which this Act applies has 
bequeathed his tenancy to one person only, (a) and the personal 
representatives of the tenant have assented to the bequest, such 
person shall have the same claim to be accepted as tenant by the 
landlord as if the tenancy had been sold to him by the testator. 

Where the tenant of any such tenancy has bequeathed his tenaney 
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to more than one person or dies intestate, (6) then, if his personal 
representatives serve notice on the landlord nominating some one 
of the legatees or persons entitled under the Statutes of Distribu- 
‘ion to his personal estate, to succeed to the tenancy, (c) such person 
shall have the same claim to be accepted by the landlord as if the 
tenancy had been sold to him by the testator or intestate, and in 
default of such notice the personal representatives shall, if the 
landlord requires a sale to be made, (¢@) within twelve months after 
the death of the tenant sell the tenancy, and in case of their default 
the landlord may sell the same under the direction of the Court. 
Where the tenant of a tenancy dies intestate and without leaving 
any person entitled to his personal estate, or any part thereof, such 
tenancy shall pass to the landlord, (e) subject, however, to the debts 
and liabilities of the deceased tenant. 


(a) A legatee has the same claim to be accepted by the landlord as if the 
tenancy had been sold to him by the testator. The landlord also can refuse to 
accept him as his tenant upon the same “reasonable grounds” as he may refuse 
to accept a purchaser of the tenancy. See Sec. 1 (6), M‘Menamin v. Stevenson, 
17 I. L. T. R. 48, MacD. 322 (L. C.); Healy v. Lord Lismore, 18 I. L. T. 76, 
note (L. C.), and Lea v. Lord Massy, 18 I. L. T. R. 75 (Sub-Com.). 

Notice of the bequest of the tenancy to one person, and of the assent of the 
personal representative, must be served in Form 22. The landlord, if he refuses 
to accept the legatee, must serve notice in Form 23 or 24. The case then proceeds 
as when the tenancy is sold (Rules of Jan., 1897, No. 120). 

() As to the devolution of a tenancy on the death of a tenant intestate, and 
the rights and liabilities of his personal representatives, see notes to L. & T. Act, 
1860, Sec. 9, ante, pp. 27 & 28. The children of the deceased tenant are not barred 
from asserting their rights to the tenancy until six years after they obtain their 
majority: Mulhern v. Dorian, 17 I. L. T. R. 74. Any person who enters into 
possession during their minority, with knowledge of their rights, may be treated as 
a trustee for them: Quinton v. Frith, I. R. 2 Eq. 396; 494; Graham v. Chambers, 
2N. 1. J. R. 194 

(c) Notice of the nomination of one of several legatees, or next-of-k'n, must be 
served in Form 21. The same rules apply as in ‘the preceding case. 

(d) The landlord may require a sale of the tenancy to be made, if neither of the 
foregoing notices are served. The sale is regulated by Rules of Jan., 1897, No. 117. 
If the personal representative fail to sell, the landlord may himself do so, proceeding 
under Rule 221. The forms necessary in each case are prescribed by these Rules. 
For the purpose of effecting the sale, the landlord may, in such case, apply to 
have an administrator limited for the purposes of a sale appointed under Sec. 14, 
post. Duggan v. Coffee, 281. L. T. R. 36. 

As to the right of the personal representative to recover possession of the 
tenancy, see Wallis v. Wallis, 12 L. R. Ir, 63, and Cosgrave v. Darcy, 12 I. L. T. R. 
27. “*"cile in possession he is personally liable for the rent: Wixon v. Quinn, 
I. R. 2 C. L. 248. He is not bound to sell the tenancy, if the landlord does not 
require it, and there are no debts to be paid. It is lawful for him to convey to 


ee ayy Wa * 


44 § 45 Vict., Cap. 49. 245 


the next-of-kin their respective shares, if they so desire: Bradley v. Flood, 16 Sects. 8-4 
Tr. Ch. R. 236. He cannot, however, sub-divide, without the landlord’s consent ial 
(Sec. 2, ante). 

The right of a personal representative of a deceased tenant to recover possession Claim of 

of a farm which belonged to the deceased may, of course, be barred by the sede bbe 
Statute of Limitations; and it is so barred by twelve years’ possession of the aban 
next-of-kin or some of them in their own right, even though receipts have been Limitations 
given during that period to them as “representatives of so and so deceased”: 
M‘Cormick v. Courtney, 28 I. L. T. R. 66 (Q. B. D.); M‘Clure Deceased, 33 
I. L. T. RB. 49 (V. C.); Dwyer v. Whitelegge, 33 I. L. T. R. 179 (Q. B. D.): 
M'Glynn v. M'Glynn, 35 1. L. T. R. 132; Brown (deceased); Coyle v. M‘Fadden, 
1N. I. J. R. 142 (Ross, J.). But an executor, named in a will, who enters into 
possession of a farm without proving the will, cannot rely upon a defence of the 
Statute of Limitations as against a legatee to whom administration is subsequently 
granted: Molony v. Molony [1894], 21. R. 1 (Q. B. D.). 

Where a sole next-of-kin, being in possession of a farm without taking out 
‘administration, sells and conveys it to a purchaser, he cannot afterwards, having 
taken out administration, repudiate the sale and recover possession: Hamill v. 

Murphy, 12 L. R. Ir. 400. 

In case no legal personal representative has been raised, or where there is none 

whose services are available, the Court has power under Sec. 14 to appoint a limited 
administrator for the purposes of sale. See Duggan v. Coffee, 28 1. L. T. R. 36. 
Where there is a will and an executor named, the Court will not, as a rule, grant 
limited administration: Mahony v. Carbery, MacD. 396. But in some cases it may 
do so. See notes to Sec. 14, post, p. 287, and Land Act, 1896, Sec. 21, post, p. 560. 

(ec) This is a “reverter” within the meaning of Sec. 20, post. See per Pa.txs, 
C.B., Conroy v. Drogheda [1894], 2 I. R. at pp. 601-2. 


4.. Where the landlord demands an increase of rent from the Increase of ren 
to attract statu- 


tenant of a present tenancy (except where he is authorized by the tery conti | 
Court to increase the same as hereafter in this Act mentioned), or onsale. 
demands an increase of rent from the tenant of a future tenancy (a) 
beyond the amount fixed at the beginning of such tenancy, then, 
(1.) Where the tenant accepts such increase, until the expiration 
of a term of fifteen years from the time when such increase 
was made (in this Act referred to as a statutory term) 
such tenancy shall (if it so long continues to subsist) be 
deemed to be a tenancy subject to statutory conditions, 
with such incidents during the continuance of the said 
term as are in this Act in that behalf mentioned: 
(2.) Where the tenant of any future tenancy does not accept such 
increase and sells his tenancy, the same shall be sold sub- 
ject to the increased rent, and in addition to the price 
paid for the tenancy he shall be entitled to receive from 
his landlord the amount (if any) by which the Court may, 
on the application of the landlord or tenant, decide the 
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selling value of his tenancy to have been depreciated below 
the amount which would have been such selling value if 
the rent had been a fair rent, together with such further 
sum (if any) as the Court may award in respect. of his 
costs and expenses in effecting such sale: 

(3.) Where the tenant does not accept such increase and is com- 
pelled to quit the tenancy by or in pursuance of a notice 
to quit, but does not sell the tenancy, he shall be entitled 
to claim compensation as in the case of disturbance by 
the landlord (6): 

(4.) The tenant of a present tenancy may in place of accepting 
or declining such increase apply to the Court in manner 
hereafter in this Act mentioned to have the rent fixed. 


(a) This Section deals chiefly with “future tenants,” as to whose position there 
is still considerable uncertainty; there having been, as yet, few judicial decisions 
as to their rights and liabilities. 

Future tenancies, according to the definition in Sec. 57, may be divided into four 
classes— 

(1) Tenancies created after the passing of the Act (22nd August, 1881) in 
holdings in which no tenancy was subsisting at the time of the passing of the Act. 

(2) Tenancies created on or after 1st January, 1883, in holdings in which there 
were tenancies subsisting at the passing of the Act (as to how a present tenancy 
may be determined, see Sec. 20). 

(3) Tenancies created by a landlord, who has bought the interest of a present 
tenancy in the open market, or on the application or by the wish of the tenant. But 
if a landlord bought a tenancy, in exercise of his right of pre-emption under Sec. 1, 
and re-let the same holding before the 22nd August, 1896, the new tenancy is a 
present tenancy. Section 20 (3). 

(4) Tenancies which, although originally present tenancies, have been sold under 
Sec. 13 in consequence of an act or default of the tenant, which either is or would 
be a breach of a statutory condition. These, though not future tenancies in name, 
are placed by Sec. 20 in practically the same position; the purchaser having no 
right to have a fair rent fixed, or to acquire a second statutory term, if a rent has 
already been fixed. 

Where a tenancy existing at the passing of the Act was determined, and the 
lands came into the landlord’s possession in 1882 discharged from all previous 
tenancies, and a proposal in writing was made by a party to take a lease of the 
lands for 99 years, to commence on the Ist day of January, 1883, which proposal 
was accepted in writing by the landlord on the 12th December, 1882, and the 
proposed tenant put into possession under it a few days afterwards; it was 
held by the Land Commission that the tenancy was “created before the 1st day 
of January, 1883,” that the tenant was a present tenant of the holding, and that 
consequently the lease, so far as it debarred him from having a fair rent fixed, 
was void under Sec. 22. The Court of Appeal, however, reversed this decision, 
and decided that the lessee was a future tenant, as the tenancy was not “created 


before the 1st day of January, 1883:” Howell v. Briscoe, 211. L. T. R. 73 (C. A.), 
201. L. T. R. 15 (G.-C). 


; 
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Prior to the passing of the Land Act, 1896, it was held that where a. landlord, 
-who had only a life estate in lands, died, leaving a tenant of his in possession, 
‘and the remainderman allowed the tenant to continue on in possession as tenant 
‘to him, this was the creation of a new tenancy, and not a continuance of the old 
one: Monagan v. Hinds [1895], 2 1. R. 689; Wakefield v. Hendron, 11 L. R. Ir. 505. 
Consequently, if the tenant for life died after Jan. 1st, 1883, all his tenants 
became future tenants, if the remainderman allowed them to continue in possession, 
even if they had acquired statutory terms under the tenant for life> Sparrow v. 
Hepenstoll, 241. L. T, R. 65; Peyton v. Gilmartin, 28 L. BR. Ir. 378. The law is 
now altered by the 10th Section of the Land Act, 1896, which provides that the 
Land Acts shall apply, and be deemed to have always applied, in the case of tenancies 
‘created by a limited owner or by a mortgagor or mortgagee in possession; and 
+the tenancies shall not determine, or be deemed to have determined, by the cesser 
of the interest or possession of such limited owner, &e., except in certain events. 
A tenancy created by a tenant for life, therefore, before 1881, continues now to be 
a present tenancy as against a remainderman, no matter when the latter succeeds 
‘or succeeded to the estate. See the Section referred to, and notes thereto, post. 
Bven before the passing of the Act of 1896 it was held that if the tenancy was 
‘created originally, not by the tenant for life, but by the original settlor when 
owner in fee, it was binding upon the remainderman, and continued to be a present 
‘tenancy. See judgment of Horas, J., Peyton v. Gilmartin, 28 L. R. Ir. at p. 304. 

It is important to remember that every tenancy to which the Act applies is, by 
‘Section 57, presumed to be a present tenancy until the contrary is proved. In the 
case, therefore, of every tenancy created before the lst of January, 1883, the onus 
lies on the landlord of proving that no tenancy was subsisting in the holding at the 
time of the passing of the Act. 

(b) The Section makes no reference to the service of a notice to quit on the tenant 
of a future tenancy, without any demand of an increased rent, and it is presumed 
that the tenancy may be determined at any time in this way, unless a statutory 
term has been acquired under Sub-section 1 of this Section. A year’s notice, 
expiring on any gale day of the calendar year, would be necessary in such a case 
under 39 & 40 Vic., c. 63,8. 1. See, ante, pp. 215, and seq. 

A proviso determining a future tenaney upon bankruptcy has been held to he 
good: Maconchy v. Douglas, 23 I. L. T. R. 12. 

A future tenant, however, if compelled to quit his holding, would be entitled to 
compensation for disturbance under the higher scale provided by Section 6 of this 
Act, as well as to compensation for improvements under Section 4 of the Land 
Act, 1870. He could also apparently sell his tenancy under Section 13, but, if he 
took this latter course, the landlord could purchase at the “true value.” See notes 


40 Sec. 1, ante, pp. 235-250. 


5. A tenant shall not, during the continuance of a statutory 
term (a) in his tenancy, be compelled to pay a higher rent (2) than 
the rent payable at the commencement of such term, and shall not 
be compelled to quit the holding of which he is tenant (c) except 
in consequence of the breach of some one or more of the conditions 
following (in this Act referred to as statutory conditions); that is 


to say, 
(1.) The tenant shall pay his rent at the appointed time (@): 
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‘Sect. 5, (2.) The tenant shall not, to the prejudice of the interest of the 
landlord in the holding, commit persistent waste (¢) by 
the dilapidation of buildings or, after notice has been 
given by the landlord to the tenant not to commit or to 
desist from the particular waste specified in such notice, 
by the deterioration of the soil : 

(3.) The tenant shall not, without the consent of his landlord in 
writing, subdivide his holding or sublet (f) the same or 
any part thereof, or erect or suffer to be erected thereon, 
save as in this Act provided, any dwelling-house (g) other. 
wise than in substitution for those already upon the 
holding at the time of the passing of this Act: 

Agistment or the letting of land for the purpose of temporary 

depasturage, or the letting in conacre (i) of land for the purpose 
of its being solely used and which shall be solely used for the 
growing of potatoes or other green crops, the land being properly 
manured, shall not be deemed a subletting for the purposes of 
this Act. 

(4.) The tenant shall not do any act whereby his tenancy 
becomes vested in an assignee in bankruptcy (7): 

(5.) The landlord, or any person or persons authorized by him 
in that behalf (he or they making reasonable amends and 
satisfaction for any damage to be done or occasioned 
thereby), shall have the rigit to enter (j) upon the holding 
for any of the purposes following (that is to say) : 

Mining or taking minerals (&) or digging or searching 

for minerals ; 

Quarrying () or taking stone, marble, gravel, sand, brick 
clay, fire clay, or slate ; 

Cutting or taking timber or turf, save timber (m) and 
other trees planted by the tenant or his predecessors 
intitle, or that. may be necessary for ornament or 
shelter, and save also such turf (n) as may be required 
for the use of the holding; 

Opening or making roads, (0) fences, drains, and water- © 
courses ; 

Passing and re-passing to and from the sea shore with or 
without horses and carriages for exercising any right 


of property or royal franchise belonging to the land- 
lord ; 
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Viewing or examining at reasonable times the state of Sect. 5. 
the holding and all buildings or improvements ay, 
thereon ; 

Hunting, shooting, fishing, or taking game (p), or fish, 
and if the landlord at the commencement of the 
statutory term so requires, then as between the land- 
lord and tenant the right of shooting and taking 
game, and of fishing and taking fish shall belong 
exclusively to the landlord, subject to the provisions 
of the Ground Game Act, 1880, and the provisions of 43 & 44 Vic. ¢.47. 
the Act twenty-seventh and twenty-eighth Victoria, 
chapter sixty-seven, shall extend where such right of 
shooting and taking game belongs exclusively to the 
landlord as though such exclusive right were reserved 
by the landlord to himself by deed. The word 
“game’’ for the purposes of this sub-section means 
hares, rabbits, (q) pheasants, partridges, quails, land- 
rails, grouse, woodcock, snipe, wild duck, widgeon, 
and teal ; 

And the tenant shall not persistently obstruct the landlord, 
or any person or persons authorized by him in that behalf 
as aforesaid, in the exercise of any right conferred by this 
sub-section. 

During the continuance of a statutory term, all mines and 
minerals, coals and coal pits, subject to such rights in respect 
thereof as the tenant, under the contract. of tenancy sub- 
sisting immediately before the commencement of the 
statutory term, was lawfully entitled to exercise, shail be 
deemed to be exclusively reserved to the landlord ; 

(6.) The tenant shall not on his holding, without the consent of 

his landlord, open any house for the sale of intoxicating 

liquors (7). 

Nothing contained in this Section shall prejudice or affect any 
ejectment for non-payment of rent instituted by a landlord whether 
before or after the commencement of a statutory term, in respect 
of rent accrued due for a holding before the commencement of 
such term. 

During the continuance of a statutory term in a tenancy, save as 
hereinafter provided, the Court may, on the application of the land- 
lord, and upon being satisfied that he is desirous of resuming (s) the 
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holding or part thereof for some reasonable and suflicient purpose 
having relation to the good of the holding or of the estate, including 
the use of the ground as building ground (¢), or for the benefit of 
the labourers in respect of cottages, gardens, or allotments, or for 
the purpose of making grants or leases of sites for churches or other 
places of religious worship, schools, dispensaries, or clergymen’s or 
schoolmasters’ residences, authorize the resumption thereof by the 
landlord upon such conditions as the Court may think fit, and 
require the tenant to sell his tenancy in the whole or such part to 
the landlord upon such terms as may be approved by the Court, 
including full compensation (w) to the tenant. 

Provided that the rent of any holding subject to statutory con- 
ditions may be increased in respect of capital laid out by the land- 
lord under agreement with the tenant to such an amount as may 
be agreed upon between the landlord and tenant. 


(a) A statutory term may be created in five different ways— 

(1) By an agreement for an increased rent, in the case of either a present or 
a future tenancy (Sec. 4 (1) ). 

(2) By the fixing of a judicial rent by the Court in the case of a present 
tenancy (Sec. 8 (1)). 

(3) By agreement between the parties as to a judicial rent, filed in Court 
(Sec. 8 (6) of this Act, and Sec. 17 of the Land Act, 1896). 

(4) By reference to arbitration to fix a judicial rent (Sec. 40). 

(5) By agreement for the re-instatement of a tenant from whom possession has 
been taken (Sec. 20 (2)). 

Sec. 3 (1) of the Land Act, 1896, now provides that on the expiration of a statutory 
term in a present tenancy, the tenancy shall continue to be subject to the same 
rent and conditions as during the statutory term, until the tenancy is determined, 
or a new statutory term for the holding begins. See that Section, and notes 
thereto, post, pp. 514-516. 

A notice to quit served by a landlord during the currency of a statutory term is 
absolutely null and void, unless it is in consequence of the breach of a statutory 
condition; but there appears to be nothing in the Act to deprive a tenant of his 
right to surrender, and it seems that he may determine the tenancy, in this way, 
at any time during the continuance of a statutory term: see Zorrens v. Cooke, 
22 L. R. I. 239, and judgment of Hoxmes, J., in Peyton v. Gilmartin, 28 L. R. 165 
at p. 393. " 

As to the effect of the creation of a statutory term on the previous rights of the 
tenant to easements and profits d prendre, see Hx p. Hutchinson, 12 L. R. I. 79; 
171. L. T. R. 27; and notes to Sec. 8, post, p. 268. As to his rights to cut turf for 
consumption on the holding, see Knox v. Baxter, 19 L. R. I. 460, and note (n), post. 

“All the terms of a contract of tenancy (in respect of which a fair rent is fixed), 
other than that of the amount of the rent, remain and regulate the rights of the 
parties after, as well as before, such fair rent has been fixed. The Land Com- 
mission has no jurisdiction to alter those terms.”—Judgment of Patzus, ©.B., 
Bruce v. Steen, 14 L. R. I. at p. 426. It has, however, been held that the covenant 
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for quiet enjoyment implied by law in a yearly letting of land does not extend 
to a statutory term created under this Act: Kearns v. Oliver, 24 L. R. Tr. 473. 

In several cases tenants who were not entitled under the 65th Section of the 
Land Act, 1870 (now repealed), to deduct from their rent half of the Grand Jury 
cess paid by them in respect of their holdings, entered into agreements to pay 
increased rents, and by these agreements they were to be allowed to make the 
deduction. Subsequently, after the passing of the Land Act, 1881, they applied 
to have fair rents fixed. It was held that by so doing they superseded the special 
contracts into which they had entered, and that their right to the deduction of 
half the Grand Jury cess was abrogated thereby: Rankin v. Mullan, 18 I. L. T. RB. 
40; Shaldham v. Black, 171. L. T. R. 85; MacD. 366. It seems doubtful, however, 
whether these decisions are consistent with the decision of the Exchequer Division 
in Bruce v. Steen, 14 L. R. Ir. 408. See, also, Hally v. Lane Fox, 181. L. T. R. 54. 

(b) A penal or additional rent, payable on breach of certain covenants, is not 
imcluded in the term “rent” under this Section, and a tenant may be compelled 
to pay it, for breach of the covenants, in addition to the judicial rent fixed by 
the Land Commission: O’Connor v. Smith, 20 L. R. Ir. 393. As to penal rents 
generally, see notes to Landlord and Tenant Act, 1860, Sec. 45, ante, p. 87. 

The provisions of the Drainage (Ireland) Acts, 1863 and 1872, are not affected by 
this Section; and where works which form the subject of the award are wholly 
carried out after a fair rent order has been made, an “increased rent” may still 
be assessed by the Commissioners of Public Works upon the occupiers in respect 
of the drainage works under 26 & 27 Vic., c. 88, s. 56, and 35 & 36 Vic., c. 31, s. 2; 
which rent the tenant may be compelled to pay in addition to the judicial rent 
during a statutory term: Hnniskillen v. Reilly, 32 L. R. Ir. 372; 27 1. L. T. R. 82 
(O75: D:): 

Where, however, during the currency of a lease, a landlord agreed to spend a 
certain sum on improvements, and the tenant agreed to pay interest on this sum, 
it was held by Jounson, J., that interest could not be recovered after a judicial 
rent had been fixed and a statutory term had been created: Blood v. Sheehy, 
heed eT, SR. 2. 

(c) A statutory term will not be created so as to bar the right of the landlord to 
recover possession, if the Land Commission exceeded their jurisdiction in fixing a 
fair rent. Thus, where a tenant who held under a lease for lives which expired 
before the passing of the Land Act, 1881, remained in possession until] the 29th 
September, 1881, under the 34th Section of the Landlord and Tenant Act, 1860, 
and had a fair rent fixed: in an ejectbment on title it was held that there was no 
present tenancy subsisting at the passing of the Act, that the fixing of the fair 
rent was therefore wira vires, and that the landlord was entitled to recover 
possession, notwithstanding the order creating a statutory term: Hemphill v. 
Frazer, 10 L. R. Ir. 87. “I admit,” said Lawson, J., in giving judgment, “that, 
so far as the fixing of the fair rent is concerned, that would be a decision binding 
im all cases between landlord and tenant, but the Commissioners had only juris- 
diction to deal with cases between landlord and tenant” (10 L. R. Ir. at p. 94). 
“The fair rent order of the Land Commission can only be operative, on the 
assumption that the applicant has a right to fix a rent; that is; that the Land Court 
has jurisdiction, and that it is competent for it to fix a rent” (yer Morris, O.J.): 
Clarke v. Hall, 22 L. R. Ir. at p. 388. See, also, judgment of Lord Asnsourne, C., 
on appeal, 24 L. R. Ir. at p. 319. 

Where, notwithstanding an order fixing a judicial rent, a decree for possession in 
an ejectment on title was granted by a County Court Judge and affirmed on appeal 
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by a Judge of Assize, it was held by the Court of Appeal, reversing the decision 
of the Exchequer Division, that an interlocutory injunction should not be granted 
restraining the landlord from executing the decree, pending the hearing of a suit 
for declaration of title in the Superior Courts: Gorman v. La Touche, 26 L. R. Ir. 
583, 24 I. L. T. R. 70. See, however, as to staying proceedings in an ejectment 
pending the hearing by the Land Commission of an application to fix a judicial 
rent: Sec. 13 (3), post, and Clarke v. Nixon, 211. L. T. R. 45. 

Even for the breach of a statutory condition a tenant can only be compelled to 
quit his holding by ejectment founded on notice to quit; or, where the condition 
broken relates to the payment of rent, by ejectment for non-payment of rent: 
Sec. 13 (3). His right to compensation for disturbance is absolutely forfeited in 
either case: Sec. 13 (6). But, apparently, he is still entitled to compensation for 
improvements (see L. & T. Act, 1870, Secs. 4 & 9). He may sell his tenancy under 
Sec. 13, at any time before its absolute expiration, by execution of the writ or 
decree in the case of ejectments on title; or within the six months allowed for 
redemption in the case of ejectment for non-payment of rent. 

A tenant holding under the Ulster custom, or a corresponding usage, is still 
entitled to the benefit of such custom, notwithstanding the determination of his 
tenancy by breach of a statutory condition: Sec. 20 (4). 

A court of equity may interfere by injunction to restrain the breach of a statutory 
condition, notwithstanding the remedy at law conferred by this Section: Steele v. 
Tiernan, 25 L. R. Ir. 583; Richardson v. Murphy [1899], 1 I. R. 248. 

Injunctions have been granted to prevent tenants erecting Land League huts on 
their holdings: Brooke v. Mernagh, 23 L. R. Ir. 86 (V. C.); Brooke v. Kavanagh, 
abid., 97 (M. R.); Steele v. Tiernan, ibid., 583 (V. C.); or opening houses for the 
sale of intoxicating liquors: Richardson v. Murphy [1899], 1 I. R. 248. 

A statutory term can only last as long as the interest of the landlord under whom 
the tenancy was created lasts: when that ceases it is at an end and determined, 
unless it is continued by force of Sec. 15 or by the 10th Section of the Land Act, 
1896. See remarks of Porter, M.R., Allen v. Derby, 16°. Re Ir: 351, 16-1. be T) Re 
48, and Massy v. Norse, 20 L. R. Ir. 57. Thus it was held to be no bar to the 
recovery of possession by a mortgagee where the tenancy was created by the 
mortgagor after the date of the mortgage: Clarke v. Hall, 24 L. R. Ir. 316, 
22 L. R. Ir. 388. In that case, however, the order fixing the fair rent was not 
made until after the mortgagee had demanded possession and commenced pro- 
ceedings in ejectment. Mere acquiescence also by the mortgagee in the mortgagor 
creating tenancies, it was held, did not render them binding on him: 0’ Rourke’s 
Estate, 23 L. R. Ir. 497; Clarke v. Nixon, 211. L. T. R. 45. 

Similarly, it was held that a statutory term created in respect of a tenancy under 
a tenant for life, not binding on the fee, ceased with the determination of the 
life estate: Peyton. v. Gilmartin, 28 L. R. Ir. 378. 

The 10th Section of the Land Act, 1896, now, however, makes all tenancies in 
holdings within the Land Acts, created by limited owners, or by mortgagors or 
mortgagees in possession, binding upon remaindermen, and mortgagees and mort- 
gagors respectively. The cases above referred to have, therefore, now little appli- 
cation. See that Section, and notes thereto, post, pp. 548-550. 

Where, however, a Presbyterian minister was in possession of land under a deed 
of trust which vested the land in trustees for the benefit of the congregation, and 
created a tenancy, in respect of which a fair rent was fixed, it was held that the 
tenancy was not binding upon the trustees, having been created merely by a 
permissive occupant, and that they were entitled to recover possession on the 
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death of the minister, notwithstanding the statutory term: Dill v. O'Neill, Greer 
Leading Cases, App. 25 (Frrzcipzon, L.J.). 

A statutory tenancy, being in substance a tenancy for at least fifteen years, is 
not such a yearly tenancy as was contemplated by Sec. 121 of the Lands Clauses 
Act, 1845, and the magistrates have no jurisdiction to deal with it under that 
Section: Reg. v. Justices of Cork [1900], 21. R. 105. 

A tenancy from year to year has obtained such permanence under this Section 
that it will now be sold by the Land Judges of the Chancery Division, on petition : 
Re Macalester, 19 L. R. I. 149. See notes to Sec. 1, ante, p. 232. When the land- 
lord’s interest is being similarly sold in the Court, the tenants should see that 
their tenancies, if subject to statutory conditions, are so described in the rental 
and conveyance. See In re Marquis of Waterford’s Estate, I. R. 5 Eq. 59, 434, 
Ot De T. KR. 125: 

(d) Harrison, J., decided in a civil bill appeal, on circuit, that this Sub-section 
deprived a County Court Judge of his jurisdiction, under Rule 96 of the County 
Court Rules, 1877, to put a stay on an ejectment decree for non-payment of rent, 
where the defendant had acquired a statutory term in his holding: Lanesborogh v. 
M‘Clean, 17 1. L. T. R. 75, MacD. 382. The 30th Section of the Land Act, 1887, 
however, expressly confers power to stay execution in any proceedings for the 
recovery of a holding for non-payment of rent when the valuation of the tenant’s 
holdings does not exceed £50 a year, and also to put a stay upon the execution of 
a writ of fiert facias as against the tenant’s interest in his holding in similar cases. 
See that Section, post, pp. 440-441. 

(e) “ Waste is either voluntary by an act of commission, or permissive by matter 
of omission.” “A tenant from year to year, or a tenant at will, is not liable for 
permissive waste. A tenant of a house, unless bound by express contract, could 
only have been required to use the demised premises with ordinary care by keeping 
them wind and water-tight, and to maintain them in tenantable repair by replacing 
doors and windows which have been broken, and if such tenants by neglecting to 
replace slates and tiles of the roof which had given way, suffered the rafters and 
floors of the house to be injured or destroyed, for want of necessary repairs, their 
negligence would have constituted waste under the Statute of Gloucester :” Furlong, 
Landlord and Tenant, 2nd Ed., pp. 670, 674. The term “persistent waste” is 
new to the law. It means more than permissive or even voluntary waste, and 
appears to apply only where some positive acts are done by a tenant of a more 
serious character than ordinary or permissive waste. Per O’Brien, J., Hamilton 
v. Black [1899], 2 I. R., at p. 50. 

(f) As to sub-division, see notes to Sec. 2, ante, p. 242, and Ireland v. Landy, 
22 L. R. Ir. 403. 

As to sub-letting, see notes to Sec. 2, ante, and Sec. 57, post, and Land Act, 1887, 
Sec. 4, and Land Act, 1896, Sec. 7. By the common law all tenants had a right 
to sub-let; the prohibition in this Act, therefore, is distinctly a derogation of their 
rights. It would appear by analogy to the decisions under Secs. 10 and 18 of the 
Landlord and Tenant Act, 1860, that a sub-letting in breach of the statutory 
condition is simply null and void except for the purpose of creating a forfeiture : 
O'Kane v. Burns [1897], 2 I. R. 591; 30 I. L. T. R. 102; Golloghy v. Cannon, 
33 I. L. T. R. 88. These cases were decided under Sec. 2 of this Act, the wording 
of which is almost identical with this Sub-section, so that the same rule of con- 
struction would seem to apply. See, also, notes to L. & T. Act, 1860, Sec. 18, ante, 
p. 47. 
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The sub-letting of any dwelling-house upon a holding, other than that in which 
the tenant for the time being resides, even during the continuance of a statutory 
term, is not now to be deemed a breach of the statutory condition, provided the 
house was not erected by the tenant in breach of his contract of tenancy or of a 
statutory condition. Land Act, 1896, Sec. 7 (2). 

In cases not coming within Sec. 7 of the Act of 1896, the comparative smallness 
of the portion sub-let is immaterial: Maconchy v. Robertson, 18 LL. R. Ir. 483; 
Meredith v. Hungerford, 14 L. R. Ir. 438. See, however, rernarks of Porrzr, M.R., 
in Beamish v. Crowley, 16 L. R. Ir. 287, 19 I. L. T. R. 46, and the notes to Sec. 57, 
post, pp. 345-347. 

As to landlord’s remedies for sub-letting in violation of the statutory condition, 
see Wright v. Whittaker, 20 1. L. T. R. 28. 

A void sub-letting may, however, be a license to occupy, giving the intended 
sub-tenant a right to remain in possession until demand by some person entitled, 
and even a right to bring an action for trespass: Littleton v. M‘Namara, I. R.9C. L. 
417. 

(g) No additional dwelling-house can be erected “save as in this Act provided ’— 
i.e., for labourers’ cottages, by Sec. 18. See notes to that Section and Land Act, 
1887; Sec. 4. The tenant may be restrained by injunction from erecting dwelling- 
houses not bona fide intended for labourers: Steele v. Tiernan, 23 L. R. Ir. 583; 
Brooke v. Mernagh, ibid. 86; Brooke v. Kavanagh, ibid. 97. 

(h) As to “agistment” and “conacre” lettings, see notes to Sec. 2, ante, p. 243, 
and Sec. 58 (6), post, p. 360. 

(i) The tenant shall not “do any act whereby his tenaney becomes vested in an 
assignee in bankruptcy.” As to what amounts to an “act” by the tenant under 
this Section, see James v. Earl of Rosse, Donn. 412. The tenancy must become 
vested in the assignee in order to violate the condition. This does not take place 
by the mere act of filing the petition. Under Secs. 267 and 268 of the Irish 
Bankrupt and Insolvent Act, 1857 (20 & 21 Vic., ¢. 60), a tenancy from year to year 
remains vested in the insolvent until the assignees elect to take same in the 
manner prescribed by See. 271; Hanway v. Taylor, I. R. 8 C. L. 254; In re Ellis, 
lo I. J. (N. S.), 19. The assignees can, notwithstanding this condition, proceed to 
sell the tenancy if they elect to take same; and if the landlord serves notice to 
quit, in consequence of the breach of statutory conditions they can move under 
Sec. 13 (4) to restrain him from enforcing same. The tenancy, however, if a 
present tenancy, becomes, in the hands of the purchaser, completely altered in 
character, and practically equivalent to a future tenancy. See Sec. 20 (last clause). 
Rule 118 of the Rules of Jan., 1897, prescribes the mode of sale of a tenancy by 
assignees in bankruptcy. 

Where a tenant became bankrupt after the service of an originating notice to 
have a fair rent fixed, the Land Commission held that the proceedings might be 
continued by his assignees: Assignees of Cummins v. Porter, 261. L. T. & 8. J. 420. 

Where a landlord recognised a bankrupt tenant as his tenant for many years 
after his bankruptey, and gave him receipts in his own name, it was held by 
Brwiry, J., that he could not set up the tenant’s adjudication in bankruptcy as 
against his claim to have a fair rent fixed: Cagney v. Massy, 28 1. L. T. R. 68. 

(j) The right to enter conferred by this Sub-section is not merely a right to be 
exercised for an occasional or temporary purpose, it may be of a permanent 
character (per GiBson, J., Dolan v. Davis, 32 L. R. Ir, at p. 395). The payment 
of “reasonable amends and satisfaction for any damage to be done” is nob a 
condition precedent of the right to enter: Dolan v. Davis, 32 L. RB. Ir. 384; 27 


44 § 45 Viet., Cap.-49. 255 


I. L. T. R. 93. The statute does not direct in what manner this compensation is to 
be ascertained, when it is payable, or how it is to be recovered. Grsson, J., 
suggests that ib must be assessed by a jury (Dolan v. Davis, 32 L. RB. Ir., at p- 395), 
apparently in an ordinary common law action. If the landlord resumes possession 
under Sub-sec. 6, the compensation is ascertained by the Land Commission Court 
or the Civil Bill Court, as the case may be. 

(k) As to the meaning of “ minerals,” see notes to L. & T. Aict, 1860, Secs. 26 & 32, 
ante, pp. 55 & 65. “The statute,” says Jouwson, J., in reference to this Sub-section, 
“recognises the continued existence (notwithstanding the statutory tenancy) of 
the landlord’s proprietary rights in the minerals, stone, gravel, sand, and clay, 
under the holding, and preserves to the landlord, and those authorized by him, 
the right to enter (without being trespassers) and take these substances by the 
known and customary methods and processes, making compensation for injury 
thereby to the tenant, viz., by mining or sinking shafts and tunnelling for minerals 
ordinarily obtained by that means, and by quarrying, or open working from the 
surface, for limestone or other stones, or by sinking pits for gravel, sand, or clay, 
which are ordinarily obtained by those means”: Dolan v. Davis, 32 L. R. Ir., at 
pp: 392-3. “The clause,” says Grason, J., “enables a shaft to be sunk to get the 
minerals by underground working (M‘Swiney on Mines, p. 273; Durham Railway v. 
Walker, 2 Q. B. 940); and possibly any necessary spoil may be placed on the 
surface: Middleton v. Clarence, I. R. 11 C. L. 499; Love v. Bell, 9 App. Cas., at 
p. 302. It enables new mines to be opened and worked which were undiscovered 
at the original letting or at the commencement of the statutory term”: Dolan v. 
Davis, 32 L. R. I1., at p. 396. 

(2) A landlord in exercise of the right conferred by this Sub-section to enter for 
the purpose of “quarrying” is not restricted to the working of quarries already 
open, but he may enter for the purpose of opening new quarries where none 
existed previously. Payment of compensation for damage done is not a condition 
precedent of his right to enter: Dolan v. Davis, 32 L. R. Iv. 384; 271. L. T. R. 93. 

(m) As to the rights of tenants in respect of timber planted by themselves or their 
predecessors in title on their holdings, see 23 & 24 Geo. III, c. 39, and the other 
statutes relating to the registry of trees: App., post. See, also, Landlord and 
Tenant Act, 1860, Sec. 31, and notes thereto, ante, pp. 63-64. The Timber (Ireland) 
Act, 1888, confers a right to register trees upon all tenants who have _ statutory 
terms in their holdings under this Act. See that Act, post, p. 450. 

Where a lease expressly excepted timber in favour of the lessor, but contained 
no provisions as to cutting or removing same, or compensating the lessee for any 
consequent damage, Grsson, J., held that the exception carried with it an implied 
easement or license to enter for the purpose of cutting and removing it; and even 
though a statutory term had been created, that the tenant was not entitled to 
compensation for damage necessarily done in giving effect to the exception, though 
he might have been entitled to damages for injury of a superfluous character : 
Trimble v. Breconridge [1895], 2 I. R. 452. 

(n) A tenant has a right by Common Law as well as by the Landlord and Tenant 
Act, 1860, Sec. 29, to cut turf on his holding for bona fide consumption thereon : 
Howley v. Jebb, 8 I. C. L. R. 435, 4 Ir. Jur. N. 8. 184. This right, however, is 
subject to be controlled or excluded by contract, of which the conduct of the parties 
may furnish proof, as when the established usage on an estate, adopted and 
acquiesced in by the tenants, has been to disallow the cutting of turf, without a 
written license from the landlord: Douglas v. M‘Laughlin, 17 I. L. T. R. 84, 
MaeD. 393; Lord Lifford v. Kearney, 17 1. L. T. R. 30, MacD. 391. This Sub- 
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section has been held by the Exchequer Division to confer upon a tenant, during 
a statutory term, the right of cutting turf from the bog for the use of his holding, 
whatever the previous terms of the tenancy as to cutting turf may have been: 
M‘Geough v. M‘Dermott and Gologhy, 18 L. R. Ir. 217. In that case a tenant from 
year to year of an agricultural holding, under a tenancy created in 1857, was in 
the habit of paying a bog rent for turf cut from a bog within the ambit of his 
holding for consumption on the holding, until a fair rent of the holding was fixed 
by agreement under the Land Act, 1881, without any condition as to the cutting 
of turf. The landlord having obtained a civil bill decree for a sum for turf cut 
for consumption on the holding after the agreement fixing the rent, and the tenant 
having appealed, a case was stated for the opinion of the Exchequer Division by 
the Judge of Assize. The majority of the Court (Dowsz, B., and ANDREws, J 
Pauies, C.B., expressing no opinion, on the facts) held that even assuming that 
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by the original agreement the tenant was not entitled to cut turf for the use of 
his holding without paying the landlord an additional rent for the privilege, still 
that the operation of the agreement of 1882 was to confer upon the tenant during 
the statutory term the right of cutting turf from the bog for the use of his holding. 
“ One of the incidents of this statutory term,” said ANDREws, J., in giving judgment, 
“is a right of entry, on the part of the landlord, for the purpose (amongst others) 
of cutting turf, save such turf as may be required for the use of the holding, which 
is all that he has done. Whatever the previous terms of the tenancy as to cutting 
turf may have been, the tenancy has now, in my opinion, by the agreement between 
the parties and by the operation of the Act, become subject to the incident I have 
mentioned as one of its terms, and, therefore, the tenant, in cutting such turf as 
was required for the use of his holding, was justified by one of the terms of his 
tenancy, and acted within his rights.” This decision over-ruled the previous cases 
of Lord Lifford v. Kearney, 17 I. L. T. R. 30, and Douglas v. M‘Laughlin, 17 
I. L. T. R. 82, by which it was decided that the Act did not alter the previous 
position of the parties in this respect; but it has been practically over-ruled by the 
Court of Appeal in Knox v. Baxter, 19 L. R. Ir. 460. In this case an injunction 
had been granted by Cuarrerton, V.C., restraining a tenant from cutting turf on 
the holding without the permission of the landlord, although the tenant had 
obtained an order fixing a fair rent for his holding. This decision was affirmed by 
the Court of Appeal; AsHBouRNE, C., stating that in his opinion, the judgments of 
Dowss, B., and Anprews, J., in Af‘Geough v. M‘Dermott, were inconsistent with 
the cases of Bruce v. Steen, 14 L. R. Ir. 408, and Fz p. Hutchinson, 12 L. R. I. 79, 
and opposed to the true construction of the Act (19 L. R. Ir. at p- 478). 

But where the contract of tenancy is silent as to turbary, the Act gives to the 
landlord a right of entry, for the purpose of taking turf, which he did not before 
possess : Townshend v. Cotter, 31 L. R. Ir. 86 (C. A.); 29 L. R. Ir. 2433 26 Tol. T. & 
S. J. 324 (V. C.). As to the extent of this right, see, further, Byrne v. Hynes, 
21. W. lL. R. 164 (C. A.). 

(0) This provision as to opening or making roads has been held not to extend 
to the creation of a right of way for the landlord, and any person authorised by 
him, across the land of the tenant where stich a right did not previously exist: 
Peyton v. Molloy, 21 I. L. T. R. 20 (C..Ci)? But Greson, J., seems to have dis- 
approved of the reasoning in this casé: Dolan v. Davis, 32 L. R. Ir., at p. 395; 
and other judges have refused to follow it when hearing Civil Bill appeals. See, 
for instance, Wrench v. Brown, 3 Greer 235 (Jounson, J ne 

(p) A landlord of a judicial tenancy where game is reserved may prosecute for 
trespass in pursuit of game under 27 & 28 Vic., c. 67, s. 1, and 27 Geo. IIL., @"S5: 
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s. 10 (Ir.): Hope v. Callaghan, 241. L. T. RB. 5. “But the Act (27 & 28 Vic., c. 67) 
does not authorize a complaint by a person in whom is vested the right to game as 
an incorporeal hereditament. To be within the Statute the complainant must not 
only have the right of game, but he must also be ‘lessor orlandlord’ of the lands, 
and as such lessor or landlord have the right to game” (per Pattes, C.B., Powell 
v. Castletown, 30 L. R. Ir. at p. 99). The landlord may, however, prosecute, as an 
informer or one of the public, under 27 Geo. IIL., c. 35, s. 10 (Ir.), even though 
the right to game has not been reserved to him by any written instrument: Bruce 
v. M‘Allister, 8 L. R. I. 195. And Sec. 7 of the Ground Game Act, 1880 (43 & 44 
Vic., c. 47), provides that a person, not in occupation, who has the sole right of 
killing game on land, shall, for the purpose of any Act authorizing the institution of 
legal proceedings by the owner of an exclusive right to game, have the same 
authority to institute such proceedings as if he were such exclusive owner. 

A reservation of game in a lease is a condition which attaches to a statutory 
tenancy created under the lst Section of the Land Act, 1887: Irvine v. Osborne, 
Zona E.R. 36. 

(q) Rabbits constitute game, for trespass in pursuit of which a landlord may 
prosecute, notwithstanding the Ground Game Act, 1880: Hope v. Callagan, 24 
I. L. T. R. 5. But this decision is confined to the case of judicial tenancies. 
Rabbits are not game within the meaning of 27 Geo. III., c. 35, or 27 and 28 Vic., 
c. 67: Cleary v. De Vesci [1895], 21. R. 704; 291. L. T. R. 6. 

(r) The statutory condition prohibiting a tenant from opening on his holding, 
without the consent of the landlord, any house for the sale of intoxicating liquors 
applies to a licence for the sale of liquors to be consumed off, as well as on, the 
premises: Richardson v. Murphy [1899], 1 I. R. 248 (V. C.). 

(s) As to resumption of a holding by a landlord, see Rules of Jan., 1897, No. 123, 
and Form No. 27. The right of resumption on the expiration of a lease under 
Sec. 21, post, is more extensive than that conferred by this Sub-section, as restricted 
by Sec. 8 (3), post. The right on the expiration of a lease is a personal one in 
favour of the landlord. “Totally different considerations arise where a holding is 
being resumed for any of the purposes here specified, none of which are purely 
personal to the landlord for the time being, and all of which have reference to the 
improvement of the inheritance, or are of public utility.” Per Lord AsHBOURNE, C., 
Martin v. Martin [1898], 1 1. R. at p. 120. 

The right of resumption during the currency of the first statutory term is 
considerably restricted by Sec. 8 (3) of the present Act; and is entirely abolished 
in the case of lessees becoming present tenants under the Land Act, 1887, Sec. if 
except where the first statutory term begins after August 15th, 1896, and either 
the land resumed is demesne land or a town park, for which a fair rent is fixed by 
virtue of the Land Act, 1896 (see Sec. 2 of that Act, post). 
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use as building ground, under this Sub-section, merely because it is shown that the 
land is capable of being so used. The expression “the use of the ground as building 
ground,” means actual user as distinguished from possible user: Archbold v. Charicrs 
[1900], 21. R. 262, 1 Greer 375. “The landlord must satisfy us,” says BR: oe, 
in that case, “that he has a clear, settled; and definite purpose of COnVEF IES "=e 
agricultural land which he is desirous to resume, and which is suitable for building 
upon, into building ground, if and when the order for resumption is made” [1900], 
21. BR. at p. 264. That intention not having been satisfactorily proved, the order 
for resumption was refused : Archbold v. Charters [1900], 2 I. R. — But where, 
it was shown that land was required by landiords to enlarge 
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their linen works and to erect cottages for their labourers and workers, an order 
for resumption was made by Baiey, Assistant Commissioner: Wilson v. Kirk- 
patrick, 34.1. L. T. R. 16; 2 Greer 45. 

(u) The compensation which is to be paid to the tenant, under this Section, does 
not include compensation for disturbance. “Full compensation” means what would 
be got for the tenancy if sold in the open market at a fair rent. Per O’Haean, J.: 
M‘Farland v. Carre, 17 1. L. T. 60, MacD. 338. See, also, Connell v. Murray, 
21 1. L. T. R. 12 (Co. Ct.). The amount of the compensation should not be fixed 
on the same basis as “true value:” Wilson v. Kirkpatrick, 34 I. L. T. R. 16, 
2 Greer 45 (Sub-Comm.). 

Whether a tenant for life who, on resumption under this Section, pays compensa- 
tion to a tenant, can charge the inheritance with the amount or any part thereof 
seems to be doubtful. See judgments of Lorp AsHBoURNE, C., and Frrzcippon, L.J., 
Martin v. Martin [1898], 1 I. R. at pp. 120 and 122. He cannot do so in case of 
resumption at the expiration of a lease under Sec. 21 (2bzd). 


Amendment of Law as to Compensation for Disturbance. 


6. There shall be repealed so much of Section three of the Landlord 
and Tenant (Ireland) Act, 1870, as provides for the scale of compen- 
sation, and so much of the same Section as declares that in no case 
shall the compensation exceed the sum of two hundred and fifty 
pounds, and so much of the same Section as declares that a tenant 
in a higher class of the scale may at his option claim com pensation 
under a lower class, and so much of the same Section as prohibits 
tenants of holdings valued at such sums as are in the said Section 
mentioned, and making such claims for compensation for disturbance 
as are in the said Section mentioned, from being entitled to make 
separate or additional claims for improvements other than per- 
manent buildings and reclamation of waste land, and the said 
Section three shall hereafter be read as if from such Section were 
omitted the words “ for the loss which the Court shall find to be 
sustained by him by reason of quitting his holding,” so that the said 
Section shall be read as providing that the tenant therein mentioned 
shall be entitled to such compensation as the Court, in view of all 
the corcumstances of the case, shall think just, subject to the scale of 
compensation hereinafter mentioned.* 

The compensation payable under the said Section three in the 
case of a tenant disturbed (a) in his holding by the act of a land- 
lord after the passing of this Act shall be as follows in the case 
of holdings— 

Where the rent is thirty pounds or under, a sum not exceeding 
seven years’ rent: 


* The portions of this Section in italics are repealed by Stat. Law Rey. Act, 1894. 
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‘Where the rent is above thirty pounds and not exceeding fifty 
pounds, a sum. not exceeding five years’ rent: 

Where the rent is above fifty pounds and not exceeding one 
hundred pounds, a sum not exceeding four years’ rent: 

Where the rent is above one hundred pounds and not exceed- 
ing three hundred pounds, a sum not exceeding three years’ 
rent : 

Where the rent is above three hundred pounds and not exceed- 
ing five hundred pounds, a sum not exceeding two years’ 
rent: 

Where the rent is above five hundred pounds, a sum not 
exceeding one year’s rent. 

Any tenant in a higher class of the scale may, at his option, 
claim compensation under a lower class, provided such compensa- 
tion shall not exceed the sum to which he would be entitled under 
such lower class on the assumption that the rent of his holding 
was reduced to the sum (or where two sums are mentioned, the 
higher sum) stated in such lower class. 

From and after the passing of this Act the thirteenth Section of 
the Landlord and Tenant (Ireland) Act, 1870, shall be and the same is 
hereby repealed .* 


Although this Section substitutes a new scale of compensation for disturbance 
under the Land Act, 1870, the old seale is still applicable in certain cases, viz., 
where a tenancy is excluded from this Act by Sec. 58, but not excluded from the 
provisions relating to compensation for disturbance in the Act of 1870. Thus 
where a holding was admittedly let for temporary convenience prior to 1881, but 
the temporary convenience was not “expressed in the document” under which it 
was let, it was held by the Court of Appeal (WatkrErR, L.J., diss.) reversing the 
Land Commission, that the tenant was entitled to compensation according to the 
‘original scale provided by the 3rd Section of the Land Act, 1870, and not according 
to the scale substituted by this Section: Fawcett v. Collum [1901], 1 I. R. 129; 
ola kee). KR. 28;° 3° Greer OL (C. A:y. 

Section 22 also, in effect, amends the 3rd Section of the Act of 1870 by making 
tthe provision perpetual by which contracts made by a tenant depriving himself of 
the right to claim compensation are declared void, except in certain cases. 

(a) As almost every present tenant is entitled to have a fair rent fixed, and can 
then only be “ disturbed” in his holding within the meaning of the Land Act, 1870, 
for breach of a statutory condition (Sec. 5), and as in such a case he is deprived of 
his right to compensation fur disturbance by Sec. 13 (6), it is, with a few exceptions, 
as above, only in the case of future tenants that any claims can arise. They, under 
Sec. 4, are entitled to compensation if compelled by notice to quit to leave their 


holdings. 
~The portions of this Section in italics are repealed by Stat. Law Rev. Act, 1894, 
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Amendment of Law as to Compensation for Improvements. 


7, A tenant on quitting the holding of which he is tenant shall 
not be deprived of his right to receive compensation for improve- 
ments under the Landlord and Tenant (Ireland) Act, 1870, by 
reason only of the determination by surrender or otherwise of the 
tenancy subsisting at the time when such improvements were made 
by such tenant or his predecessors in title, (a) and the acceptance 
by him or them of a new tenancy. 

Where in tracing a title for the purpose of obtaining compensa- 
tion for improvements (0), it appears that an outgoing tenant has 
surrendered his tenancy in order that some other person may be 
accepted by the landlord as tenant in his place, and such other 
person is so accepted as tenant, the outgoing tenant shall not be 
precluded from being deemed the predecessor in title of the incoming 
tenant by reason only of such surrender of tenancy by him. 

The Court, in adjudicating on a claim for compensation for 
improvements made before any such change of tenancy or of tenants, 
shall take into consideration all the circumstances under which such 
change took place, and shall admit, reduce, or disallow altogether 
such claim as to the Court may seem just. 

A flax scutching mill (c) otherwise suitable to the holding on 
which it is erected shall not be deemed to be unsuitable to the 
holding on which it is erected by reason only that it is available 
for purposes beyond those of the holding on which it is situate. 

The object of this Section was, according to the decision of the majority of the: 
Court of Appeal, in the leading case of Adams v. Dunseath (10) Ee Re ie wGge 
161. L. T. R. 59, R. & D. 135, MacD. 1), to counteract the ruling of the Court in: 
the case of Holt v. Harberton (I. R., R. & L. App. 82, 61. L. T. R. 1, Donn. 175), 
and to provide that each successive occupant of a holding should be entitled to. 
compensation for improvements thereon made by the tenant for the time being, 
and that he should not be barred from obtaining such compensation by reason 


only of breaks or interruptions in the tenancy, unless this right to compensation 
was, on the occasion of some change in the tenancy, surrendered by the tenant,. 
er lost by some arrangement between the parties. 

(a) In the construction of the 4th Section of the Land Act, 1870, the Courts had 
applied a strictly technical interpretation to the words predecessors in title. This. 
expression, it was held, must mean predecessors in the same title. Thus, where 
improvements were made by the father of the claimant under a lease for his own 
life, and the claimant, on the death of his father, continued to hold the same farm 
as tenant from year to year it was held that as the lease and the yearly tenancy 
were entirely different titles, he could not claim for improvements made by his. 
father during the currency of the lease : Darragh v. Murdock, 5 I. L. T. R. 38, 69. 
This construction of the term “ predecessors in title” was confirmed by the decision 


of the Court for Land Cases Reserved in the case of Holt v. Harberton: 
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(ubt supra), where it was held that a tenant could not register improvements 
under Section 6 of the Land Act, 1870, which were made prior to the lease, and 
at a time when the tenant held only a portion of the lands afterwards demised by 
the lease. 

Such continued to be the law until the passing of the Land Act, 1881, and the 
decision of the case of Adams v. Dunseath, 10 L. R. I. 109, 16 1. L. T. R. 59, R. & D. 
135, MacD. 1. There it was held by the majority of the Court (May, C.J., 
Morris, C.J., and Drasy, L.J., diss.), that the effect of this Section was to give 
to the term throughout the Act a much wider and less technical signification than 
had previously been attached to it. 

Law, C., in giving judgment, said :—“The preceding tenants who are supposed 
to have made improvements under determined and extinct tenancies are called by 
the statute ‘the predecessors in title’ of the actual tenant, holding by a new 
tenancy since created. The expression, therefore, being used to describe these 
preceding tenants who held not by the now existing title, but by other titles since 
determined, and replaced by the new title of the actual tenant, it is manifest that in 
this Section the old, strict, technical interpretation, requiring the ‘ predecessor in 
title’ to be predecessor in the same title, must be rejected, and the expression be 
taken to be here used by the legislature in a less technical and wider sense, as 
simply denoting a series of tenants who have transmitted from one to the other their 
respeciive tenancies or titles to the possession of a holding, whatever those tenancies 
or titles may be, or whatever changes they may have undergone,” 10 L. R. I. at p. 120. 

“T think,” said Sutirvan, M.R., in concurring with this judgment, “that a tenant, 
on quitting his holding, was to be enabled to get compensation in respect of all 
existing improvements made on the holding by himself or any former occewpant 
thereof, notwithstanding any change of tenancy of the holding, no matter how 
caused, provided there was nothing else to bar the right to such compensation,” 
Ibid., pp. 139, 140. 

Patties, C.B., went further, and laid down, in his judgment, what the essential 
element in a new tenancy was which alone would work an extinguishment of the 
right to claim compensation for improvements, thus :— 

“ Now the Legislature having declared that the determination of an old, and the 
acceptance of a new tenancy, shall not of itself extinguish the claim, it, in my 
opinion, necessarily follows that, in order to work that extinguishment, there must 
be that in the transaction which under the old law would have had that effect 
without a change of tenancy. I am not aware of any mode by which, under such 
circumstances, this could have been accomplished save by contract. In my opinion, 
therefore, the real question in every such case is now one of contract. Did the 
landlord grant the new tenancy in consideration of the improvements, and did the 
tenant acecpt such new tenancy in satisfaction of such improvements? In other words, 
the tribunal charged with determining the question has not to deal with what was 
in the landlord’s mind, uncommunicated to the tenant, nor with the proposal of 
the landlord, unaccepted by the tenant, but ought, upon a review of all the facts 
to determine whether the transaction in itself amounted to an accord and satis- 
faction—an agreement to accept in satisfaction, and a giving and accepting in 
satisfaction, in pursuance of that agreement: ” ibid., pp. 167, 168. 

As applied to the landlord, the term “ predecessor in title” similarly does not 
necessarily involve the idea of one single estate continuing unbroken and undeter- 
mined throughout the whole line of succession, but is used as denoting the 
substantial devolution of title to the reversion from predecessor to successor. See 
judgment of Law. ©., Adams v. Dunseath, 10 L. BR. Ir. at p. 123. 


Sect. 7. 


Since the Act. 
Adams vy. 
Danseath. 


As applied to 
the landlord — 


262 Land Law (Ireland) Act, 1881. 


Sects. 7-8. (b) The importance of this section chiefly arises from the fact that the extended 
eed meaning given to the term “predecessor in title” is not confined to the purpose of 
obtaining compensation for improvements under the Land Act of 1870, but applies 
throughout the whole of the present Act, and especially in Sec. 8 (9). “It is a 
sound rule of construction,” says Law, C., adopting the language of one of the 
Judges of the English Court of Exchequer in Courtauld v. Legh, L. R. 4 Ex. 130, 
“to give the same meaning to the same words occurring in different parts of an 
Act of Parliament or other document: ” Adams v. Dunscath, 10 L. R. Ir. at p. 121. 

The Act contains further provisions preventing a tenancy from being determined 
by what would otherwise have been held to technically put an end to it. See Secs. 
13 (5) and 20 (1). 

A tenant is entitled to credit in respect of buildings erected by a previous occu- 
pant, notwithstanding an eviction and break in the’ title subsequent to the erection 
of the buildings: Power v. King and Qucen’s College of Physicians, MacD. 111. 

As to when a tenant is deemed to haye derived his holding from a preceding 
tenant, see Landlord and Tenant Act, 1870, Sec. 11, ante, p. 179. 

(c) Although the existence of a flax-scutching mill upon a farm does not necessarily 
deprive it of its agricultural character, still where it appeared that the principal 
object of the letting was for manufacturing and not for agricultural purposes, a 
holding of fifteen acres with such a mill together with a residence and four or five 
cottages upon it was held to be excluded from the Land Act: Werin v. Montgomery. 
Greer Leading Cases, 189 (L:C.). 


PAR® IL. 


INTERVENTION OF COURT. 


Determination 


by courtofrent  & (1.) The tenant (a) of any present tenancy (b) to which this 
fee rd Act applies, (¢) or such tenant and the landlord jointly, or the 
landlord, (d) after having demanded from such tenant an 
increase of rent which the tenant has declined to accept, or after 
the parties have otherwise failed to come to an agreement (e) may 
from time to time during the continuance of such tenancy (f) apply 
to the Court to fix the fair rent (gy) to be paid by such tenant to 
the landlord for the holding, and thereupon the Court, after 
hearing the parties, and having regard to the interests of the land- 
lord and tenant respectively, and considering all the circumstances 
of the case, holding, and district, (h) may determine what is such 
fair rent. ; 

(2.) The rent fixed by the Court (in this Act referred to as the 
judicial rent) shall be deemed to be the rent payable by the tenant 
as from the period commencing at the rent day next succeeding the 
decision of the Court.* (i) 

(3.) Where the judicial rent of any present tenancy has been 
fixed by the Court, then, until the expiration of a term of fifteen 
years from the rent day next succeeding the day on which the 


* The words in italies-are repealed by. Land Act, 1896, Seo: 52. 
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determination of the Court has been given* (in this Act referred to as 
a statutory term), such present tenancy shall (if it so long con- 
timue to subsist) be deemed to be a tenancy subject to statutory 
conditions, (7) and having the same incidents as a tenancy subject 
to statutory conditions consequent on an increase of rent by a land- 
lord, with this modification, that, during the statutory term in a 
present tenancy consequent on the first determination of a judicial 
rent of that tenancy by the Court, application by the landlord to 
authorize the resumption (/) of the holding or part thereof by him 
for some purpose having relation to the good of the. holding or of 
the estate, shall not be entertained by the Court, unless— 

a. Such present tenancy has arisen at the expiration of a judicial 
lease, or of a lease existing at the time of the passing of 
this Act, and originally made for a term of not less than 
thirty-one years; or 

6. It is proved to the satisfaction of the Court that before the 
passing of this Act the reversion expectant on the deter- 
mination of a lease of the holding was purchased by the 
landlord or his predecessors in title with the view of letting 
or otherwise disposing of the land for building purposes 
on the determination of such lease, and that it is bona 
fide required by him for such purpose. 

(4.) Where an application is made to the Court under this Section 
in respect of any tenancy, the Court may, if it think fit, disallow 
such application where the Court is satisfied that on the holding in 
which such tenancy subsists the permanent improvements (/) in 
respect of which, if made by the tenant or his predecessors in title, 
the tenant would have been entitled to compensation under the 
provisions of the Landlord and Tenant (Ireland) Act, 1870, as 
amended by this Act, have been made (m) by the landlord or his 
predecessors in title, and have been substantially maintained (7) 
by the landlord and his predecessors in title (0), and not made 
or acquired by the tenant or his predecessors in title. 

(5.) On the vecasion of any application being made to the Cort 
under this Section to fix aw judicial rent im respect of any hoiding 
which is not subject to the Ulster tenant-right custom, or an usage 
corresponding to the Ulster tenant-right custom, the landlord and 
tenant may agree to fiz, or in the case of dispute the Court may 
fiz, on the application of either landlord or tenant, a specified value 

* The words in italics are repealed by Land Act, 1896, Sees. 20 and 52. 
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for the tenancy ; and, where such value has been fixed, then if at 
any time during the continuance of the statutory term the tenant 
gives notice to the landlord of his intention to sell the tenancy, the 
landlord may purchase the tenancy on payment to the tenant of the 
amount of the value so fixed, together with the value of any wmprove- 
ments made by the tenant since the time at which such value was fixed, 
but subject to deduction in respect of any damage caused by dilapida- 
tion of buildings or deterioration of sol since the time at which the 
value was so fixed.* 

(6.) Subject to Rules made under this Act, the landlord and 
tenant of any present tenancy to which this Act applies, may, at 
any time if such tenancy is not subject to a statutory term, or if 
the tenancy is subject to a statutory term, then may, during the 
last twelve months of such term, by writing under their hands, 
agree and declare what is then the fair rent of the holding; and 
such agreement and declaration on being filed in Court in the 
prescribed manner (7), shall have the same effect and consequences 
in all respects as if the rent so agreed on were a judicial rent fixed 
by the Court under the provisions of this Act. 

(7.) A further statutory term shall not commence until the 
expiration of a preceding statutory term, and an alteration of 
judicial rent shall not take place at less intervals than fifteen years. 

(8.) During the currency of a statutory term an application to 
the Court to determine a judicial rent shall not be made except 
during the last twelve months of the current statutory term. 

(9.) No rent shall be allowed or made payable in any proceedings 
under this Act in respect of improvements (q) made by the tenant 
or his predecessors in title, and for which, in the opinion of the 
Court, the tenant or his predecessors in title (r) shall not have been 
paid or otherwise compensated by the landlord or his predecessors 
in title. 

(10.) The amount of money or money’s worth that may have been 
paid or given for the tenancy of any holding by a tenant or his 
predecessors in title, otherwise than to the landlord or his predeces- 
sors in title, shall not of itself, apart from other considerations, be 
deemed to be a ground for reducing or increasing the rent of such 
holding. (s) 

(a) The tenant must be in actual occupation of his holding. “Tenant,” by Sec. 57, 
means “ a person ocewpying land under a contract of tenancy.” Where a tenant 


*Sub-Section 5 is repealed by Land Act, 1896, Sec. 20. 
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has sublet portion of the holding, however, with the express consent of the landlord 
(Sec. 57, post), or where the subletting is within the protection conferred by the 7th 
Section of the Land Act, 1896, he is deemed to be still in occupation. See, further, 
notes to these Sections, post, pp. 346-8 and 543-6. 

Two or more persons who hold in severalty different parts of a holding, which 
together make up the entirety, may together constitute the “tenant” of the 
holding for the purpose of the Act: Ireland v. Landy, 22 L. R. Ir. 403. 

(b) A “present tenancy” must either have been subsisting at the time of the 
passing of the Act, or have been “created” before the 1st day of January, 1883, 
in a holding in which a tenancy was subsisting at the time of the passing of the Act 
(Sec. 57). 

Where a proposal for a lease to commence on the Ist day of January, 1883, was 
accepted by the landlord in writing, and the tenant put into possession under it on 
the 12th cf December, 1882, it was held by the Court of Appeal, reversing the 
decision of the Land Commission, that the tenancy was not “created” before the 
1st day of January, 1883, and that, therefore, the tenant was not entitled to have 
a fair rent fixed under this Section: Howell v. Briscoe, 21 I. L. T. R. 73, 
20a Dren Deeks 15; 

A tenant holding wnder a lease executed between the 22nd August, 1881, and 1st 
January, 1883, of lands in which a tenancy was subsisting on the 22nd August, 1881, 
is a “present tenant,” not excluded by the 21st Section, and, therefore, prima facie 
entitled to have a fair rent fixed: Magner v. Hawkes, 28 L. R. Ir. 365 (L.C.); Daly 
v. Gardiner, 25 I. L. T. R. 47 (Sub-Com.). But where, in such a case, the valuation 
of the lands was over £150, so that the tenant could contract himself out of the 
provisions of the Act under Sec. 22, post, it was held by the Court of Appeal that 
his covenant to pay the rent during the term debarred him from having a fair rent 
fixed: Ronaldson v. La Touche, 24 L. R. Ir. 344, 231. L. T. R. 21. See, also, Land 
Act, 1887, Sec. 3, post. 

A tenancy created after the 1st January, 1883, may be subject to the provisions 
of this Section, as regards the fixing of a fair rent, in two cases.—(1) If it was 
created by a landlord reletting to another tenant a holding which he had purchased 
from a present tenant in exercise of his right of pre-emption under Sec. 1, provided 
the reletting took place before August 22nd, 1896 (Sec. 20); or, (2) If it is created 
by a landlord reletting a holding of which he has resumed possession at the 
expiration of an existing lease, provided the reletting takes place within 15 years 
after such resumption (Sec. 21). 

‘As to the rights of lessees under leases existing at the date of the passing of the 
Act, see Sec. 21, post, and Land Act, 1887, Sec. 1. 

Where a leasehold interest was subdivided, and separate receipts given to each 
occupier, it was held by Mr. Batrey (Sub-Commissioner) that the lease was sur- 
rendered by operation of law, and that each occupier was a yearly tenant of a 
separate holding: Boyland v. Wright, 24 I. L. T. R. 14. On the other hand. it 
has been held by the Land Commission that tenants who formerly held under 
leases with toties quoties covenants for renewal, but who had omitted to renew 
their leases or to take out grants in perpetuity to which they were entitled, could 
not be deemed present tenants of yearly tenancies: O'Donnell v. Norton, 21 
feria. Wh. 25; 

For the procedure in fixing a fair rent see Rules of Jan., 1897, No. 124 et seq., 
and the forms therein referred to. As to service of the originating and other notices, 
see Rules 21 et seg. When the Civil Bill Court has cognizance of a case the 
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(Rule 58), but no time is specified when the Court, having cognizance, is the Land 
Commission. See, post, pp. 722, 731, 748, et seq. 

Sec. 6 of the Land Act, 1887, provides that when an ejectment is brought in any 
Civil Bill Court for non-payment of rent where a judicial rent has not been fixed 
for the holding, the tenant may apply to the Court to fix a fair rent, and the 
Court may thereupon dispwse of the said application and of the said ejectment at 
the same time. Every order made under that section is, however, subject to 
appeal, as if the same had been made in the ordinary manner under this section. 

(c) Sec. 58 of this Act, and Sec. 5 of the Land Act, 1896, specify the tenancies to 
which the Act does not apply. A present tenancy, though not within any of these 
except:ons, may be excluded from the privilege of having a fair rent fixed by Sec. 20; 
the last clause of which provides that where a present tenancy is sold in consequence 
of a breach of a statutory condition, or an act or default, which would be so if a 
statutory term existed, the purchaser shall not be entitled to have a judicial rent 
fixed for the holding. Non-payment of rent, it must be remembered, is a breach 
of the first statutory condition (Sec. 5), for which ejectment under the 52nd Sec. of 
the Landlord and Tenant Act, 1860, is specially provided as the remedy (See. 13 (3) ). 
Whether a tenancy is one to which the Act applies or not depends in some cases 
upon the status of the tenant at the date of the passing of this Act; and in others, 
at the date of the passing of the Land Act, 1896. but cannot be determined by his 
status at the period of the creation of the tenancy or at the date of the service 
of the originating notice: Welson v. Headfort, 18 L. R. Ir. 407; Fetherston v. 
Gaffney (1900), 21. R. 417: 341. L. T. R. 37. See, further, as to this point, notes 
to Sec. 58 and Lamd Act, 1896, Sec. 5, post, pp- 353-4 and 518-9. 

A lease for lives determined on the 10th of August, 1881. Part of the demised 
premises were in the occupation of a sub-tenant as tenant from year to year to the 
lessee at a rack-rent, and the sub-tenant continued in occupation until September 
29th, 1881, pursuant to the 23 & 24 Vic., c. 154, s, 34 (emblement section.) He subse- 
quently served an originating notice, and a judicial rent. was fixed by a Sub- 
Commission under this section. In an ejectment on the title, however, brought 
by the superior landlord, without service of any notice to quit, it was held by the 
Common Pleas Division that no tenancy was created by force of the 34th Section 
of the Landlord and Tenant. Act, 1860, between the sub-tenant and the head 
landlord; that the order of the Sub-Commission having been made without juris- 
diction was nes binding upon the Court; that the fixing of the fair rent was a 
nullity; and thai the head landlord was entitled to recover possession: Hemphall 
v. Frazer, 10 L. R. I. 87, MacD. 408. See also M‘Cullagh v. Batt, 241. L. T. BR. 52. 

(zd) A landlord cannot serve an originating notice to have a fair rent fixed without 
first demanding an increase of rent from the tenant. A general demand is 
insufficient; it is necessary that he should specify the exact sum to which he 
requires the rent to be increased : Moriarty v. Blennerhassett, 18 I. L. T. R. 73. 
He must also give affirmative evidence at the hearing of having made the 
demand for the increase of rent, or of his having failed to come to an 
agreement with his tenant, otherwise his originating notice will be dismissed : 
Brewster French v. M‘Dermott, 17 I. L. T. RB. 17, MacD. 390. The originating 
notice when served by the landlord should contain an averment to this effect (see 
Form 30 and Rule 125). It is important for landlords to bear in mind that an 
application to fix a fair rent cannot be withdrawn save by leave of the Court 
(Rule 129). 

(ec) The words “or after the parties have otherwise failed to come to an agree- 
ment” in this Sub-Section, refer to applications to fix fair rents by landlords only. 
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They do not refer to applications by tenants: Burland v. Clayton, 32 1. L. T. R. 
13 (L.C.). 

(f) The application must be made “during the continuance of” the tenancy 
(as to when a tenancy determines see Sec. 20 and notes thereto post). An 
originating notice served after the tenancy has expired is late: Arran v. Wills, 14 
L. R. Ir. 359. But a tenant on whom notice had been served on the 23rd March, 
1881, to quit on the 29th September, 1881, was held entitled to have a fair rent 
fixed on an originating notice, not served until the 28th October, 1881, the origin- 
abing notice being by the effect of the 60th Section taken as if served on the 22nd 
of August, 1881: Boyd v. Phelan, 14 L. R. Ir. 232, 17 I. L. T. & S. J. 634, 
MacD. 496. 

It must be remembered that a notice to quit does not now per se determine a 
tenancy. Resumption of possession by the landlord appears to be necessary to any 
determination of a tenancy which is within this Act. See judgment of Patuzs, C.B., 
M‘Donnell v. Blake, 28 L. R. Ir. at p. 402, and notes to Sec. 20, post, p. 296. 

In Croker v. Clanchy, 20 L. R. Iv. 111, on the expiration of a lease the owner of 
the reversion was a minor and ward of Court, and the tenant continued in 
oecupation, paying rent to the Receiver in the minor matter. It was held, how- 
ever, that no “contract of tenancy’ was thereby created so as to bind the minor’s 
estate, and that the tenant was not entitled to have a fair rent fixed for the 
holding. 

Where there was a doubt as to the existence of a tenancy, the Land Commission 
stayed the proceedings on an originating notice to enable the landlord to bring an 
ejectment: Lane v. Quinlan, MacD. 381. 

A tenant who has been awarded compensation for disturbance under the Act of 
1870 cannot apply to have a fair rent fixed: Bonar v. Wilson, 16 Lok. *..& 8. d- 
192, Mae D. 406. 

(g) There is no definition of the term “fair rent” in this, or in any other of the 
Land Acts. The phrase “fair yearly rent” occurs in See. 28 of the Landlord and 
Tenant Act, 1870, to describe the amount to be reserved by a limited owner when 
making a lease in pursuance of the powers conferred by that Section, and its 
provisions may throw some light upon the matter. It has been laid down that 
“any form of competition, which has the effect of unduly inflating the letting value of 
a holding beyond what would otherwise be its fair letting value, is not to be taken 
into consideration as a ground for increasing the fair rent.” Per Merrevitu, J., 
Ripley v. Macnaghten [1899], 2 I. R. at p. 452. But, on the other hand, the fair 
rent is not to be fixed “without any regard for the price which the industrious and 
sensible farmers in the neighbourhood are willing to pay for land.” Per HoiMzs, 
L.J., The Queen v. Irish Land Commission [1899], 21. BR. at p. 445; Gosford v. Blair 
[1899], 2 I. R. 453; O'Dwyer v. Stawell, Mac D. 131. The object is to ascertain 
how much an occupying tenant working the holding with reasonable skill and 
industry could make out of the farm. Fer Frrzcrezon, L.J., Gosford v. Alexander, 
35 J. L. T. RB. at p. 107. As to the method of valuation generally, and the practice 
of valuing land apart from buildings, see judgment of Bewrzy, J., MeGlynn v. Duke 
of Abercorn, Greer Leading Cases, at pp. 553-4. 

The ascertainment of a fair rent should not proceed upon the basis that the 
holding is in the landlord’s hands available for letting to an incoming tenant: 
Ripley vy. Macnaghten [1899], 2 1. B. 446; Gosford v. Blair [1899], 21. R. 453. But 
no deduction should be made from its amount by reason of the value of the 
tenant-right, or of the tenant’s occupation interest, whether in Ulster or elsewhere : 
Markey v. Gosford, 31 I. L. T. R, 97. The price paid for the tenancy (otherwise 
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than to the landlord) is not to affect the amount (see Sub-sec. 10, and M‘Geough 
Bond’s Estate, MacD. 109. Nor the fact that the tenant has only recently pur- 
chased the holding: Craig v. Wray, 24 I. L. T. R. 114. A deduction must be 
made for improvements made by the tenant or his predecessors in title, as to 
which see Sub-sec. 9, and note (g), post, p. 272. 

(h) The Court is to determine the rent, having regard to “all the circumstances 
of the case, holding, and district.” “These are words of the widest character,” 
says WaLKER, C., “and, I think, have been advisedly left in this wide form. ‘ All 
the circumstances of the case’ do not, of course, mean that the Land Commission 
are to take into account matters merely personal to the tenant. But it would in 
no way strain the meaning of the words if we read them as giving power to the 
Land Commission to take into account a fine paid by the tenant for the tenancy 
with which they are dealing. I think the words mean, ‘all the circumstances 
connected with the tenancy :’” Lanyon v. Clinton [1895], 2 I. R. at pp. 155-156. 

The class of residence which is upon a farm is a circumstance to be considered 
in fixing the rent. Where the house is a good one, even though the holding be 
held to be an agricultural holding within the Act, the Court may, in estimating 
the rent, put on the house its full commercial rent as a residence for a gentleman: 
Crawford v. Egmont, 18 I. L. T. R. 15, MacD. 149; Hudson v. Lyons, 1 Greer 333. 
Again, if a holding, though not actually a demesne, and not taken mainly for a 
residence, has advantages from a residential point of view, a higher rent will be 
fixed upon it than its value for merely farming purposes would warrant: Freeman 
v. Wolsley, 1 Greer 81, 41. W. L. R. 154. Similarly, where a holding has a value 
as a site for business premises, in addition to its agricultural value, this is a 
“circumstance of the case” to be taken into account: Rossbrough v. Ogilby, 34 
I. L. T. R. 97, 2 Greer 275; Connolly v. Stewart, 1 N. I. J. R. 216. The fact that 
a holding is suitable for fruit-growing also affects the amount of rent to be fixed: 
Cope Estate, 321. L. T. R. 170, 1 Greer 119. 

The proximity of a railway to the lands, or of a market or a town, is a circum- 
stance to be taken into account: Gordon v. Tottenham, 17 I. L. T. R. 16; likewise 
facility for getting seaweed on the seashore: Derham v. Hamilton, 31 I. L. T. R. 120 
(L.C.); Lee v. Nolan, 2N.1. J. R. 208, 86 1. L. T. R. 128 (L.C.). 

Rent may be affixed, also, in respect of an easement, or a profit d prendre, such 
as a right of pasturage attached to a holding, for the word “land” occurring in 
the Act is not to be cut down so as to mean merely the soil divested of its easements 
and profits @ prendre, provided these are such as are usually enjoyed therewith; 
and a tenant acquiring a statutory term in a farm is equally entitled to all such 
easements and profits d prendre previously attached to it for the same period and 
subject to the same conditions as he holds the soil itself: Ex parte Hutchinson, in 
re Irish Land Commission, 12 L. R. I. 79, 17 I. L. T. RB. 27, MacD. 498. See also 
Sec. 17, where rights such as these are referred to and regulated, and Land Act, 
1896, Sec. 9, post, p. 547. : 

The incidence of rates and taxes is also an element to be taken into consideration 
in fixing a fair rent: Bruce v. Steen, 14 L. R. I. 408. County cess has now been 
abolished, and the new poor rate, under the Local Government Acts, 1898 and 1900, 
is in all cases payable by the occupier with, in general, no right of deduction from 
h's rent. See notes to L. & T. Act, 1860, Sec. 42, ante, pp. 72-73. 

The 55th Sect. of the Local Government Act, 1898, now provides that :—“ After the 
appointed day a fair rent in a rural district shall‘be fixed under the Land Law 
(Ireland) Acts on the assumption that there has been no decrease or increase of 
the rate in the pound of poor rate as compared with the total rate in the pound 
to which the standard rates for poor rate and county cess as certified under this 
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Act when added together, amount, and that the tenant is to have any benefit 
from the agricultural grant given in respect of the county cess, and that the land- 
lord is to have any benefit from the agricultural grant given in respect of the poor 
rate.” 

If the land be deteriorated by circumstances over which the tenant has no control, 
or by the act of a third party, as to which the landlord has a legal remedy, the rent 
should be fixed in accordance with its deteriorated condition: Weligan v. Herbert, 
181. L. T. R. 18. But if the tenant is, by his own act, the cause of the deprecia- 
tion of the farm, he cannot rely upon the existing state of the farm which he himself 
has caused as the standard by which the rent is to be fixed: Heron’s Estate, MacD. 
107; for although bad farming does not in itself deprive a tenant of his right to 
have a fair rent fixed, yet a tenant ought not to get the benefit of his own wrong, 
and the treatment which the land has received should be taken into consideration 
in fixing the rent: Bell v. Robinson, MacD. 381; 171. L. T. & S. J. 60; Curtin v. 
Cantillon, Greer Leading Cases, App. 99; Joy v. Stoughton, 1 Greer 347. In extreme 
cases of deterioration the Court may dismiss the tenant’s application. See notes 
to Sec. 9, post, p. 278. 

(s) Where the application was made on the first occasion on which the Court sat, 
the judicial rent commenced from the gale day next succeeding the 22nd August, 
1881. See Sec. 60 and notes thereto. The Land Act of 1896, Sec. 3, now provides 
that the judicial rent shall commence “from the gale day next after the date of 
the application.” See notes to that Section, post, p. 515. 

Pending an appeal, the rent fixed by the Sub-Commission, not the old rent, is 
that which the tenant is liable to pay: Davies v. M‘Mahon, 24 L. R. I. 73, 447; 
Davies v. M‘Mahon, 20 I. L. T. R. 56. Where the decision of a Sub-Commission 
as to the amount of the judicial rent is varied on appeal, by the Head Com- 
missioners, the rent as,altered by the latter relates back, and is the judicial rent 
payable for the whole statutory term, and if the tenant has paid rent at a higher 
rate for the period which has elapsed since he served his originating notice he may 
recover back the excess, in an action for money had and received: Davies v. 
M‘Mahon, 24 L. R. Ir. 73 (Ex. Div.), 447 (C. A.), 23 1. L. T. R. 11, 25. See now, also, 
Land Act, 1896, Sec. 3 (3), post, p. 514. 

(j) As to the statutory conditions and the effect of rendering a tenancy liable to 
them, see Sec. 5 and notes thereto, ante, pp. 290-252. 

The Court has only jurisdiction to fix a fair rent where the relation of landlord 
and tenant exists between the parties; and, if a rent be fixed where that relation 
does not exist, a statutory term is not thereby created: Hemphill v. Frazer, 10 
L. R. I. 89; MacD. 408. But semble, where the Court has jurisdiction, the fixing 
of a fair rent is a decision in rem. binding in all cases between landlord and tenant : 
per Lawson, J., Hemphill v. Frazer (ubi supra). As to the jurisdiction of the Court 
generally, see Sec. 37 (5) and notes thereto, post, pp. 524-6. 

“ Al] the terms of a contract of tenancy (in respect of which a fair rent is fixed), 
other than that of the amount of the rent, remain and regulate the rights of the 
parties after as well as before, such fair rent has been fixed. The Land Com- 
mission have no jurisdiction to alter those terms: ” per Pattzs, C.B., Bruce v. Steen, 
14 L. R. I., at p. 426. It was, however, held that a special agreement, in con- 
sideration of an increase in rent, to allow a tenant, not otherwise entitled to it, 
one half of the county cess, was abrogated by an application by the tenant to fix 
a fair rent: Shuldham v. Black, 171. L. T. R. 85; MacD. 366. Rankin v. Mullan 


and Dripps v. Rankin, 18 I. L. T. R. 40. 
As to the effect of an order fixing a fair rent upon the right of a tenant to cut 
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turf on his holding, see Know v. Baxter, 19 L. R. Ir. 460, 473, and notes to See. 5, 
ante, pp. 255-6. 

There is no implied covenant for quiet enjoyment on the part of the landlord 
after a fair rent has been fixed under this Section, so that if the landlord allows 
himself to be evicted for non-payment of rent, he is not liable in damages to the 
tenant: Kearns v. Oliver, 24 .L. Ro 1.475. 

(k) As to the landlord’s right of resumption during the currency of a statutory 
term, see Sec. 5 and notes thereto, ante, p. 257. 

() This sub-section, which is called the Heneage ‘Clause of the Act, exempts what 
are called “ English-managed ” estates from the jurisdiction of the Court in fxing 
fair rents. If the landlord intends to rely upon it he should serve notice to that 
effect, according to Form No. 37 (Rule 131). See also O'Callaghan v. Mahony, MacD. 
256, and Land Act, 1870, Sec. 4. Improvements are defined by Sec. 70 of the Act of 
1870 to mean “any work which being executed adds to the letting value of the 
holding on which it is situated, and is suitable to such holding.” They mast have 
been actually made by the landlord or his predecessors in title; it is not sufficient 
that they have become his property by efflux of time, as where they have been 
executed by the tenant before 1870 and 20 years before the hearing of the case: 
Russell v. Lord Leconfield, 18 I. L. T. R. 28. “We ate disposed,” says O’Haaan, J., 
“to think the class of cases which the legislature had in view in framing this 
Section was a class common in England, where the landlord through his own work- 
men and with his own capital, or through the hands of others, executed on the 
farm all the improvements with which he thinks necessary to equip it, leaving to 
the tenant no concern whatever and no obligation but to apply his capital in the 
cultivation of the farm: ” Lord Ormathwaite’s Estate, MacD. 252. 

(m) When the improvements have been made and substantially maintained by the 
landlord, the fact that the tenant has paid imterest on the landlord’s expenditure 
does not, however, debar the landlord from relying on this clause: Wicholson v. 
Jones, MacD. 249. 

(n) It is not sufficient that the improvements ‘should have been made by the Jand- 
lord. It must be shown also that they have been substantially maintained by 
him: O’Callaghan v. Mahcny, MacD. 256; Lord Ormathwaite’s Estate MacD. 254. 
But when his attention has not bern called to the need of repairs, or where no 
repairs have become necessary by reason of the recent erection of buildings, or 
otherwise, he need not prove their maintenance: Breen v. Mahony, MacD. 520. Nor 
will trifling repairs executed by the tenant prevent the landlord, successfully 
relying upon this clause: Breen v. Mahony: MacD. 520. See, further, notes to 
Sec. 1 (6), ante, p. 237, and Hunter v. Templetown, 2. N. 1. J. RK. 200 (8. C ). 

(0) The term “predecessor in title” no longer continues to bear the meaning 
given it in Holt v. Harberton, I. R. R. & L., App. 82; but denotes throughout this 
Act, in the case of a landlord, the substantial devolution of title to the reversion, 
and in the case of a tenant the substantial devolution of title to the possession from 
predecessor to successor: Adams v. Dunseath, 10 L. R. I. 109; 16 1. L. T. R. 59; 
R. & D. 135; MacD. 1. Thus a tenant for life is, under this Section, a predecessor 
in title to the remainderman; and if the settled estate be subject to a mortgage, 
and the mortgagee sell under his power of sale, the purchaser would be entitled 
to treat an equitable tenant for life who had paid for the improvements, but 
whose estate had since determined, as his predecessor in title: per Law, C., 
Adams v. Dunseath, 10 L. R. 1., at page 123. See, further, as to the meaning of 
the term, note to Sec. 7, ante, pp. 260-261. 
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(p) An agreement fixing a fair rent under this Sub-section need not be signed 
by the landlord himself—the signature of his agent is sufficient: Mercers Co., 
521. L. T. R. 47. But see, contra, Jones v. Haire, and Maher v. Carew, MacD. 375. 

A landlord is not bound by an agreement fixing the rent, unless it is filed under 
this Sub-section. Until that is done he may sue for and recover the full amount 
of the old rent: Givan v. Moffat, 14 L. R. Ir. 252. The tenant, similarly, is not 
bound until the formalities are completed: Woodside v. Massy, 28 L. R. Ir. 604, 
25 I. L. T. R. 69. Nor, apparently, is the amount agreed on any evidence as to 
what is a fair rent, if the application to fix a judicial rent is made to the Court 
after the lapse of some years. See judgment of Frrzcrppon, L.J., 28 L. R. Ir., at 
p. 611. 

The rent has been held to be “fixed” (in reference to Land Act, 1887, Sec. 29), 
when an agreement under this Sub-section was signed, though it was not filed in 
Court until some time afterwards: Church v. M‘Poyle, 22 I. L. T. R. 85 
(Patties, C.B.). 

An agreement fixing a fair rent requires no stamp: 45 & 46 Vic., c. 72, s. 10. 

In Walsh v. Huntingdon, 28 I. L. T. R. 57, it was held by the Land Commission 
that an agreement could not be filed under this Sub-section where a fair rent had 
already been fixed on a portion of the holding. But it would appear that such an 
arrangement could now be carried out by agreements under Land Act, 1896, Sec. 17. 
See notes to that Section, post, p. 557. 

Where a gale day intervenes between the date upon which an agreement is 
signed under this Sub-section, and that wpon which it is filed, the statutory term 
runs from the gale day next succeeding the date of its signature, not that of its 
being filed. Dunne v. Knolles [1898], 2 I. R. 308 (C. A.), reversing the decision of 
the Land Commission [1896], 2 I. R. 671. Reported as Dunne v. Wettles, 30 I. L. T. 
R. 143. 

Whenever a rent fixed by agreement acquires the character of a judicial rent, 
that rent must be conterminous with the statutory term; and the date upon which 
the judicial rent is to commence is regulated in each case, within legal limits, by 
the agreement between the parties. There is nothing illegal in an agreement 


‘providing that the judicial rent shall commence from an antecedent date: Fulton 


v. Templetown [1898], 2 I. R. 321, 32 I. L. T. R. 125. See now, also, Land Act, 
1896, Sec. 17, post, pp. 556-7. 

As to fixing fair rents by consent generally, see Gray v. Gosford, MacD. 372. 
And as to arbitration, see Sec. 40 of this Act, and notes thereto. Rules of Jan., 
1897, Nos. 139 to 143, set out the “prescribed manner” of signing and filing the 
agreements. Rule 143 provides for objections to the filing of an agreement being 
made by an incumbrancer or other person having an interest in the holding. See 
that Rule, and notes thereto, post, p. 753. 

A contract to sign an agreement and declaration fixing a fair rent under this 
Sub-section may, in a proper case, be specifically enforced by the Chancery 
Division: Beauclerk v. Hanna, 23 L. BR. Ir. 144, 23 I. L. T. R. 26. And a landlord 
may be entitled to enforce the specific performance, even though, owing to lapse 
of time, the agreement cannot be filed without a special order of the Land Com- 
mission (ibid.). Even if the agreement is merely verbal, specific performance may 
be enforced, if there has been payment of a reduced rent referable to such agree- 
ment alone: Haire-Foster v. M‘Intee, 23 L. R. Er. 529. Unless there has been 
laches in enforcing the agreement (ibid.). See further as to specific performance, 
judgment of Lawsoy, J., Givan v. Moffitt, 14 L. R. Ir. at p. 257. Notes to Landlord 
and Tenant Act, 1860, Sec. 4, ante, p. 16, and notes to Sec. 10, post, p. 279. 
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Where a mortgagee objects to an agreement fixing a fair rent, on the ground that 
it prejudices his rights, his objection must be disposed of before the agreement is 
filed: Jordan v. Jordan, MacD. 374. An agreement, once filed, cannot be taken 
off the file, even on consent: Murray v. Scottish Provident Institution [1894], 
21. R. 44; 281. L. T. R. 14. Though an agreement may now be made to abridge 
the statutory term: Land Act, 1896, Sec. 17, post, p. 556. 

The Land Commission has, however, jurisdiction to remove from its file any 
agreement improperly placed there. Where a landlord being tenant for life had 
made fair rent agreements with his tenants at a grossly inadequate value the 
agreements were ordered to be struck off the file on the application of the succeeding 
tenant for life: M‘Govern v. Peyton, 27 I. L. T. R. 138. 

But this jurisdiction can only be exercised where the original parties to the 
agreement are before the Court; an agreement cannot be set aside by the Land 
Commiss'on after the tenant who has made it has sold his tenancy to a purchaser for 
value without notice: Hvans v. Peyton [1895], 2 I. R. 127 (C. A.), reversing the 
decision of the Land Commission, 28 I. L. T. R. 81. 

It has been held by Kenny, J., on a Civil Bill Appeal, that an agreement under 
this Sub-section between a middleman and a sub-tenant does not bind the head 
landlord on the determination of the middleman’s interest, or preclude him from 
contending that the holding is excluded from the Land Acts: Clifford v. Clifford, 
351. L. T. R. 103: 1 N. I. J. R. 200. This decision has been followed by the Land 
Commission: M‘Connell v. Brown, 1 N. I. J. R. 222; 35 1. L. T. R. 245. 

(g) The right of a tenant to be exempted from rent in respect of improvements 
was, until the passing of the Land Act, 1896, almost, if not entirely, correlative to 
his right to get compensation for improvements under the Act of 1870: per 
Suttivan, M.R., Adams v. Dunseath, 10 L. R. Ir., at p. 141. Every question, 
therefore, as to improvements under this Section was governed by the provisions 
of Sec. 4 of the Act of 1870; and therefore, in fixing a fair rent, it was held that 
no allowance could be made to the tenant in respect of improvements other than 
permanent buildings and reclamation of waste lands, if the improvements were 
made before the passing of the Act of 1870, and twenty years before the service of 
the originating notice: Ferley v. Lefroy, 17 I. L. T. R. 8; MacD. 104, or in any 
other case where the tenant would not be entitled to claim compensation under 
the terms of Sec. 4 of the Land Act, 1870: Clements v. Tighe [1894], 2 I. R. 101 
(C. A.), 261. L. T. R. 100 (L. C.); Warnock v. Orr, Greer Leading Cases, 152. This 
principle is, however, now considerably modified by the 1st Sec. of the Land Act, 
1896, which provides that no rent is to be allowed in respect of improvements in 
several cases, where a tenant would not be entitled to compensation under the 
Act of 1870. Thus, if the improvement is not suitable to the holding (Sub.-sec. 3); 
or if though made prior to 1870, it was made after 1850 (Sub.-sec. 7), no rent is to 
be allowed in respect thereof. See those Sub-sections and also Sub.-secs 5, 6, and 8, 
of the same Section, and notes thereto, post, pp. 512-513. 

The limitations imposed by the 4th Sec. of the Land Act, 1870, have not, 
however, and never had, any application to holdings under the Ulster custom: 
Smith v. Downshire, Greer Leading Cases, App. 88. 

A question of great importance as to the meaning of the word “improvements ” 
in this Sub-section was presented for consideration in Adams v. Dunseath, 10 
L. R. Ir. 109, 16 I. L. T. R. 59, R. & D. 135, MacD. 1, and the Court of Appeal 
unanimously decided that it should be construed as defined by the Land Act, 1870, 
Sec. 70. “It does not and cannot mean the increased letting value of the holding 
caused by the making of the improvements, but simply the works which lave caused 
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that increase, or rather the interest of the tenant who made them, measured by the 
money expended on them as declared and limited by the two said Acts: ” per 
Suriivan, M.R., 10 L. R. In, at p. 137: 

In estimating the tenant’s interest in the improvements, the Court considers it 
as it stands when the application to fix a fair rent is made, not as it would be at 
the end of the statutory term, supposing the tenant were at that time claiming 
compensation for improvements under the Act of 1870: Ferley v. Lefroy, MacD. 104; 
ele et R.. 8) 

In fixing fair rents, the Land Commissioners formerly acted upon the principle 
that after making a fair and liberal allowance in respect of the money, labour, and 
skill expended by the tenant upon improvements, the surplus or balance (if any) 
of increased letting value due to the improvement was the sole property of the 
landlord, and that he was entitled to have a rent fixed in respect of it. Upon a case 
being stated, however, for the opinion of the Court of Appeal, the majority of that 
Court held that this principle was not right in law, but that it was within the exclusive 
jurisdiction of the Land Commission to consider and determine whether, and in what 
proportions, this surplus or balance should be divided between the landlord and 
tenant: Adams v. Dunseath (No. 2) [1899], 2 I. R. DOF; Set Eel R101 (C! ALY: 
{1898], 21. R. 709; 321. L. T. R. 144 (L. C.); 1 Greer 3, 286. “ Although we hold,” 
says Pattes, C.B., in delivering the judgment of the Court of Appeal, “that the 
inherent capabilities of the soil are the property of the landlord, subject only to 

- the interest therein of the tenant as a tenant from year to year, we also hold that 
the Land Commission are not bound, in fixing the fair rent, to give to the landlord 
the entire of the balance or surplus of the increased letting value due to a tenant’s 
improvement, over and above the allowance in respect thereof made to such tenant 
under Sub-section 9. We think that this surplus or balance ought to be dealt with 
by the Land Commission, with due regard to all the circumstances of the case and 
holding, including the circumstance that that surplus has accrued from the act of 
the tenant; and that in consideration thereof they may deduct from the sum 
which would have been the fair rent, had the improvement been made by the 
landlord, such sum as they may think fit, in addition to the allowance which they 
make under sub-section 9”: Adams v. Dunseath, No. 2 [1899] 2 I. R. at pp. 532-3. 
As to the application of these principles in particular cases, see Bannatyne v. 
Cobden, 1 Greer 246, and Gray’s Estate, 2 Greer 23. 

Where fair rents are being fixed by the Land Commission in respect of holdings 
where drainage works have been completed, under the Board of Works, the practice 
is to treat the drainage as an improvement by the landlord, and to give him the 
benefit of the full amount of the increased value, subject to his liability to pay the 
drainage charge. Where the drainage works are in progress, but not completed, a 
rent is imposed in respect.only of the actual increased value at the time of the 
hearing, but no account is taken of the prospective benefit from the completion 
of the works. The order in both cases usually contains a declaration that “the 
said rent has been so fixed upon the basis that the drainage and maintenance rates 
payable to the Board of Works, in respect of works already executed, shall be borne 
by the landlord without power to cast any portion of the liability on the tenant.” 
As to the jurisdiction of the Land Commission to make the order in that form see 
Gabbett v. McCarthy, 30 L. R. Ir. 720 (C. A.). 

Where the drainage works are carried out after a judicial rent has been fixed, an 
“increased rent” may still be assessed upon the tenant under 26 & 27 Vic., c. 88, 
Sec. 56, and 36 Vic., c. 31, Sec. 2: Enniskillen v. Reilly, 32 L. R. Ir. 372, 27 I. L. 
T. R., 82 (see notes to Sec. 5, ante, p. 251). 
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Where, however, a landlord borrowed money from the Board of Works, and’ 
expended it on improvements under an agreement that the tenant should repay 
him the amount of the instalments payable for principal and interest to the 
Board, and the loan was thus repaid, it was held that the improvements thus 
effected were tenant’s improvements, and exempt from rent: Doody v. Westby 
[1899], 2 I. R. 229; 32 1. L. T. R., 170; 1 Greer, 133. Works executed under the 
Relief of Distress (Ireland) Act, 1880, are also, to a certain extent, to be treated 
as tenant’s improvements: 43 & 44 Vic., c. 14, Sec. 10, Colthurst’s Estate; Greer 
Leading Cases, App. 14. 

Where claims for fences are made by a tenant, the Court only allows for them 
in so far as they add to the letting value of the holding. Small holdings are in 
many cases proved to be over-fenced: Cope Estate, 321. L. T. R., 170, 1 Greer, 119. 

A tenant is bound to maintain, at his own expense, the boundary fences between 
his landlord’s estate and that of the adjoining proprietors, and he is not entitled 
to compensation in respect of ordinary expenditure for that purpose: Bergin v. 
Casey, T1. L. T. R., 154 & 156 (note) (PatuEs, C. B.). 

A sub-tenant of a middleman who has become tenant to the head landlord, 
under the 15th Section, is entitled to be exempt from rent in respect of improve- 
ments made by him during the currency of the middleman’s lease: Wolan v. Gunn, 
171. L. T. R. 48; MacD. 127, in the same way as he is entitled to compensation for 
improvements under the Land Act, 1870: Bolland v. Domville, Don. 401; Comerford 
v. Sawrey, 81. L. T. R. 25. 

Improvements made by sub-tenants, if they add to the letting value of the 
holding, are entitled to be exempt from rent, even though they are not of such a 
character as would entitle the sub-tenant to compensation under the Land Act, 
1870. Ryan v. Gloster (No. 2), 1 Greer, 240 (see judgment of Mereprrn, J., at 
p- 243). 

The Court is bound, under the provisions of the final paragraph of Sec. 4 of the 
Land Act, 1870, to take into consideration in reduction of the claim of the tenant 
(1), the time during which he has enjoyed the improvements; (2), the rent at which 
the holding has been held; and (3), any benefits received from the landlord in 
consideration, expressly or impliedly, of the improvements. Prior to the passing 
of the Land Act, 1896, it was held that these provisions applied in determining a 
fair rent, as well as in awarding compensation: Adams v. Dunscath, 10 
Ib, Re E1095 16S, TT RO e litres isne, during which a tenant had 
enjoyed improvements was, however, only to be taken 
where the tenant held from year to year, and where the improvements 
were made before 1870: Ferley v. Lefroy, MacD. 104; 171. L. T. R. 8. Where, 
during the currency of a lease, a tenant made improvements, the enjoyment 
thereof by him, or his successors, while the lease lasted, was not “ compensation by 
the landlord ” within the meaning of the sub-section : Adams v. Dunseath, 10 L. R. 
I, 109); 16) 0. us oR 50: 

Now, however, Sec. 1, Sub-Sec. 8 of the Land Act, 1896, provides that the mere. 
enjoyment by a tenant of any improvement is not to be held to be per se valuable 
consideration for the improvement. See that Sub-Section and notes thereto, post. 

Before the passing of the Land Act, 1896, it was held that improvements 
executed by a tenant under a covenant in a lease became, on its expiration, to the 
extent covenanted for, the landlord’s property; and the tenant was precluded by 
Sec. 4 of the Land Act, 1870, from claiming compensation, or exemption from rent, 
in respect of them: Mullin vy. Lavens, 16 I. L. T. R. 13, MacD. 121, and this appears. 


into account 
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to be still the law. See Land Act, 1896, Sec. 1, Sub-sec. 4, post: Miller 
Montgomery, 32 1. L. T. R. 76; Kelly v. Des Veauax, ibid. 
Improvements executed by a tenant in pursuance of a custom on the estate, that 
where executed the tenant should be entitled to an allowance for the same, are not 
executed in pursuance of a contract for valuable consideration, within the 4th 
Section of the Land Act, 1870: Lord Ormathwaite’s Estate, MacD. 252. In that 
case the tenant gave a receipt accepting the allowance as full compensation for 
the improvements; it was held, nevertheless, that such receipt was only prima 
facie evidence, and that the tenant was not thereby estopped from showing that 
the improvements cost more than the allowances, and from being allowed for them 
accordingly. See judgment of O'Hagan, J., MacD., at p. 255. See now, also, 
Land Act, 1896, Sec. 1, Sub-sec. 5, post, p. 509. 
The question as to how far the granting of a lease was to be considered compen- 
sation for improvements made prior to its execution was considered by the Court 
of Appeal in the leading case of Adams v. Dunseath, 10 L. R. I. 109, 16 I. L. T. R. 
59, R. & D. 135, MacD. 1. A lease containing the usual covenants was made in 
1846, whereby lands were demised with all houses and buildings thereunto belonging, 
&c. About two years before the execution of the lease a house had been built on 
the lands by the tenant, and it was held by the majority of the Court of Appeal 
(Law, C., Sutxivan, M.R., and Patties, C.B., diss.) that the tenant was precluded 
by the lease from claiming any interest in respect of the house so built before its 
execution. This decision, however, was arrived at by the majority of the Court 
only on the special facts of the case with reference to the granting of the new 
lease, and cannot be relied on as laying down a general rule of law, that the taking 
of a new lease by a tenant necessarily precluded him, when a judicial rent was 
afterwards being fixed, from being exempt from rent in respect of improvements 
made prior to the lease. Whether the tenant in such a case had given up his right 
to the improvements, was a matter to be determined according to the circumstances 
of each case: Walsh v. Limerick, 231. L. T. BR. 17 (L. C.). In Murphy v. Mahony, 
141. L. T. BR. 87, it was held by Lawson, J., that a tenant who took a lease at 
an increased rent did not thereby lose his right to compensation under the Land 
Act, 1870, in respect of improvements previously made. 
Sec. 1, Sub-sec. 8, of the Land Act, 1896, now provides in reference to allowance 
for improvements when fixing fair rents, that valuable consideration shall not be 
held to have been given by reason of the mere letting of land on lease, unless the 
rent of the holding was fixed, reduced, abated, or after the improvement was made 
allowed to remain unaltered with the object of recouping the tenant for his expen- 
diture upon the improvement. See that Sub-section and notes thereto, post, 
pp. 512-3. 
In the absence of direct evidence as to which party made the improvements on 
a holding, the Court, under Sec. 5 of the Act of 1870, as amended by Sec. 1 (10) 
of the Land Act, 1896, when dealing with holdings not governed by the Ulster 
Custom presumes that they were made by the tenant except in the following 
cases :-— 
(1) Where the improvements were made before the holding was conveyed on 
actual sale to the landlord or his predecessors, provided such sale took place 
before August 1st, 1870. 

(2) Where the improvements were made twenty years before the passing of 
the Act of 1870. 

(3) Where it was the practice on the holding or the estate for the landlord to 

make the improvements. 
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(4) Where the entire circumstances satisfy the Court that the improvements were 

not made by the tenant. 

Where improvements.come within any of these exceptions, and are therefore 
excluded from the general presumption of Sec. 5 of the Act of 1870, no presumption 
of law arises one way or the other as to who made or constructed them, and as the 
ordinary burden of proof lies on a party who makes an averment, the tenant, if 
he claims exemption from rent in respect of such improvements, must show 
affirmatively that they were made by him or his predecessors: Long v. Beresford, 
171. L. T. & S. J. 467. Although there is no presumption of law in this case, a 
presumption of fact may be raised either in favour of the landlord or the tenant by 
slight evidence, and where it appears, for instance, from the age of buildings that 
they were not erected before the commencement of the tenancy, the Court will 
presume that they were erected by the tenant: Wall v. Trustees of Foy’s School, 
MacD. 384. 

Applying these principles, Brwiry, J., laid down the following rules as to the 
presumption with regard to buildings :—‘‘ The improvement in the cases that come 
before the Court of the nature of buildings may be divided into two classes— 
those which were erected after the year 1850, that is, 20 years before the passing 
of the Land Act of 1870, and those erected at an earlier date. As to those erected 
subsequent to 1850, the presumption given by the 5th Section of the Land Act of 
1870, as ratified by the Land Act of 1896, applies, and we are to presume in ordinary 
cases that such buildings were erected by the tenant or his predecessor in title, 
except in a specific class of cases pointed out by the statute. With reference to 
buildings erected prior to 1850, no presumption in law or fact arises, and it is for 
the Court to consider, having regard to the evidence, what is the presumption as to 
the erection of those buildings. In considering whether the buildings were erected 
by the landlord or the tenant, we have in such cases to have regard to what was 
proved to have been the practice on the estate in the cases that come before us.” 
(Colelough Estate, Greer, Leading Cases, App. 21.) 

The 5th Section of the Act of 1870 does not apply to holdings under the Ulster 
custom; and in such cases there is a general presumption without any exceptions, 
that all improvements were made by the tenant, unless the custom is shown to be 
of a restricted character in this respect. See judgment of Merepiru, J., Harper 
v. Dufferin, 1 Greer, at pp. 272-273, and notes to Land Act, 1896, Sec. 49, post, 
p- 996. 

(r) The term “ predecessor in title” has the same meaning in this Section and 
throughout the Act as in Sec. 7. See note to that Section, and Adams v. Dunseath 
(ubi supra). The strict technical interpretation given to the term in Holt v. 
Harberton, I. R., R. & L. App. 82, must now be entirely rejected: per Law, C., 
Adams v. Dunseath, 10 L. R. Ir., at p. 121. 

(s) This somewhat involved Sub-section, though negative in character, has been 
held to imply affirmatively, that the Land Commission may take into account, in 
fixing fair rents, fines paid by tenants to their landlords for their leases or 
tenancies: Lanyon v. Clinton [1895], 21. R. 150. In that case fee farm grants had 
been set aside under Sec. 2 of the Land Act, 1887, on the ground that the acceptance 
of them had been procured by threat of eviction, and it was held by the Court 
of Appeal that in fixing the fair rents of the holdings subsequently it was com- 
petent for the Land Commission to have regard to fines paid by the tenants for 
the grants which were set aside. 

Again, in the words of Brwrey, J., “if a fine or ‘input’ (as it is frequently 
called) has been paid to the landlord by the incoming tenant of a holding subject 
to the Ulster custom in respect of the tenant right, it must be taken into con- 
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sideration in fixing the fair rent of the holding; or if, as is sometimes the case, 
a fine has been paid for the purpose of acquiring the improvements made on the 
holding by a previous tenant or by the landlord, the payment is an element that 
cannot be disregarded in determining the judicial rent”: Mollan v. Kieran [1894], 
21. R., at p. 34. 

But on the other hand, “where a fine has been paid for the purpose of acquiring 
a term at a rent lower than what, at the date of the lease, was the letting value, 
and for no other purpose, and where such term has expired since the Act of 1881, 
the Land Commission is not at liberty, in fixing a fair rent of the holding, to make 
it lower than it would otherwise be by reason of such fine” (per Hotmes, L.J., 
Glenny v. Bell [1898], 2 I. R. at p. 243. And this principle applies where a lessee 
under a perpetual lease comes into court under the Redemption of Rent Act, 1891, 
on the ground that by doing so he puts himself in the position of a tenant coming 
in at the expiration of his lease: G@lenny v. Bell [1898], 21. R. 233, 321. L. T. R. I. 
(C.A.) ; Mollan v. Kieran [1894], 2 I. R. 27 (L.C.); Good v. Dunne, Greer, Leading 
Cases, 171 (L.C,). The same principle applies to compositions for renewal fines: 
Boyd v. M‘Cay, Greer Leading Cases, App. 65. 

Payment, by an incoming tenant, of arrears of rent due by a former tenant who 
had been evicted, cannot be treated as a fine or “‘in-put” in respect of which a 
deduction may be made from what would otherwise be a fairrent: Z’albot v. Honey- 
ford [1901], 11. R. 441; 35 1. L. T. R. 185 (C.A.). 


9. Where the Court, on the hearing of an application of either 
landlord or tenant respecting any matter under this Act, is of 
opinion that the conduct of either landlord or tenant has been 
unreasonable, (a) or that the one has unreasonably refused any 
proposal made by the other, the Court may do as follows: 

It may refuse to accede to the application, (>) or may accede to 
the same, subject to conditions to be performed by either landlord 
or tenant, or may impose on either party to the application the pay- 
ment of the costs or the greater part of the costs of any proceedings, 
and generally may make such order in the matter as the Court 


thinks most consistent with justice. 

(a) Unreasonable conduct on the part of either landlord or tenant is to be taken 
into account by the Court on the hearing of any application: per Lirron, Q.C., 
Baillie v. Montgomery, 15 I. L. T. R. 113, MacD. 465. Unreasonable conduct means 
unreasonable as between landlord and tenant. Disputes with neighbouring tenants 
as to fences and trespass do not amount to such within the meaning of the Section : 
Savage v. Lord Fermoy, MacD. 511; Williamson v. Packenham, Donn. Bibs Eye DWE 
|. R. 118. Acts which amount to a breach of his obligations by the tenant as 
such, or which are incompatible with the proper management of the estate, are, 
in general, “ unreasonable”: per JELLETT, Q.C., Bergin v. Casey, 71. L. T. R. 154. 

The 18th Section of the Land Act, 1870, gives the Court similar power in the event 
of unreasonable conduct between the parties. Under that Section it was decided 
that a tenant refusing to allow his farm to be “squared ” was not unreasonable, so as 
to deprive him of the right to compensation: Doolin v. Harl of Leitrim, Donn. 210. 

As to what amounts to unreasonable conduct on the part of the landlord, see 
M‘Chesney v. Delacherois, 51. L. T. R. 36; Kerr v. Stecle, ib. 31; Boyd v. Graham, 


ib. 102. 
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(0) The Land Commission have, in exercise of the power hereby conferred, 
dismissed applications of tenants to have fair rents fixed where holdings had been 
so neglected as to become greatly deteriorated in value, without prejudice to the 
right of the tenants to serve fresh notices when the holdings had been restored 
to their normal condition: Whyte v. Kirwan, 1 Greer 213; Sheedy v. Usher, 2 Greer 
343. It is only, however, where wilful and culpable neglect and bad treatment is 
proved that this jurisdiction will be exercised (per Merrepira, J., Curtin v. Cantillon, 
Greer Leading Cases, App. at p. 100). The Court may also, instead of refusing 
the tenant’s application, adjourn the case for a sufficient time to enable the land 
to be brought into proper condition: ibid. 

Bad farming does not in itself deprive a tenant of his right to have a fair rent 
fixed, though it should be taken into account in considering the amount of the 
rent: Bell v. Robinson, MacD. 381, 171. L. T. & 8. J. 60. The Court will estimate 
the value of the holding, if possible, in the condition in which it ought to be, if it 


had been fairly and properly treated: Curtin v. Cantillon, Greer Leading Cases, 
App. 99. 


PART. Ett. 
EXCLUSION OF ACT BY AGREEMENT. 
Judicial Leases. 


10. The landlord and tenant of any ordinary tenancy and the 
landlord _and proposed tenant of any holding to which this Act 
applies which is not subject: to a subsisting tenancy, may agree, (0) 
the one to grant and the other to accept a lease for a term of 
thirty-one years or upwards (in this Act referred to as a judicial 
lease), on such conditions and containing such provisions as the 
parties to such lease may mutually agree upon, and such lease, if 
sanctioned by the Court, (a) after considering the interest of the 
tenant, and where such lease is made by a limited owner, (c) the 
interest of all persons entitled to any estate or interest in the 
holding subsequent to the estate or interest of such limited owner, 
shall be deemed to be substituted for the former tenancy, if any, in 
the holding; and the tenancy shall during the continuance of such 
lease be regulated by the provisions of that lease alone, and shall 
not. be deemed to be a tenancy to which this Act apples. 


At the expiration of a judicial lease made to the tenant of a 
present tenancy and for a term not exceeding sixty years the lessee 
shall be deemed to be the tenant of a present ordinary tenancy from 
year to year at the rent and subject to the conditions of the lease, 
so far as such conditions are applicable to such tenancy. 

(a) Rules of January, 1897, Nos. 156 and 157, prescribe the necessary procedure 
for creating a judicial lease. The landlord must prepare and lodge the draft lease, 


and at the game time lodge an originating notice (Form No. 53) to obtain the 
sanction of the Court. Notice of application for that purpose must be served 


44 § 45 Vict., Cap. 49. 279 


(Form No. 54) upon the parties specified in Rule 156. The lease, when approved 
of, must be engrossed in duplicate, and, when executed by the parties, must be 
signed by the County Court Judge, or sealed with the seal of the Land Commission. 

Under the former Rules the signature of the members of a Sub-Commission to 
the endorsement upon the draft lease, signifying the approval of the Court, was 
sufficient. Under the Rules of 1897 the signature of either a Commissioner or a 
County Court Judge is necessary, according to the Court selected. 

A form of judicial lease is recommended by the Land Commission, but is not 
obligatory. See Schedule of Forms, post. 

For some time after the passiug of this Act there was an idea prevalent that a 
valid lease for a term of years, other than a judicial lease, could not be made of 
lands that were at the time subject to a tenancy from year to year. But this idea 
is without foundation. A present tenant from year to year may surrender his 
tenancy and accept a lease for a term in lieu thereof, without the intervention of 
the Court, and the new lease will be as valid as if made before the Act. If executed 
after January Ist, 1883, it will create a future tenancy: Butler v. O*Mahony, 32 
I. L. T. R. 93 (C. A.); see, also, judgment of Warxmr, C., Conroy v.Drogheda [1894], 
21. R. at p. 596. 

(6) The Chancery Division has jurisdiction to enforce specific performance of an 
agreement for a judicial lease under this Section. When a decree is made, the 
‘draft lease, in conformity with the agreement, is first settled at chambers, and 
then submitted to the Land Commission for its sanction. The defendant is 
ordered to execute the lease, if sanctioned by the Land Commission: Kelly v. 
Enright, 11 L. R. I. 379, 17 I. L. T. & S. J. 466, MacD. 272. See also Givan v. 
Moffitt, 14 L. R. Ir. 252. 

The Land Commission will not, however, itself enforce specific performance of a 
parol agreement for a lease, even if there has been sufficient part performance to 
take the case out of the Statute of Frauds, but will adjourn the case for such a 
time as will enable the party alleging the agreement to take proceedings in a Court 
of Equity to enforce specific performance: Broe v. Maunsell, 16 I. L. T. R. 48, 
MacD. 274. 

The same rules are applicable in determining when agreements for judicial leases 
will be specifically enforced, as in the case of agreements for leases generally. See 
Fry on Specific Performance, Part III, cap. iii,, and notes to Landlord and Tenant 
Act, 1860, Sec. 4, ante, pp. 16 and 17. 

As to enforcing specific performance of a contract to sign an agreement fixing a 
fair rent, see notes to Sec. 8, ante, p. 271, and Beauclerk v. Hanna, 23 L. R. Ir. 
144, 23 I. L. T. R. 26. Specific performance of such a contract was refused by 
Monroz, J., on the ground of laches, where the suit was not commenced for six 
years after the date of the contract being entered into: Haire-Foster v. M'Intee, 
935 GL. RB. fr: 529, 24 1. L. T. R. 44. 

(c) As to the powers of a limited owner generally under the Act, see Sec. 23, and 
Land Act, 1870, Sec. 28. The present Act contains no definition of the term, but 


that in See. 26 of the Act of 1870 is incorporated by Sec. 57. 


Fixed Tenancies. 


11. The landlord and tenant of any tenancy may agree that such 
tenancy shall become a fixed tenancy (a) within the meaning of this 
Act, and such fixed tenancy upon being established shall be sub- 
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stituted for the tenancy previously existing in the holding, and 
shall not be deemed to be a tenancy to which this Act applies. 


12. A fixed tenancy shall be a tenancy held upon such conditions 
as may be agreed upon between the landlord and tenant establish- 
ing such tenancy, and in the case of a landlord who is a limited 
owner (4) the Court shall approve after considering the interest of 
all persons entitled to any estate or interest in the holding sub- 
sequent to the estate or interest of such limited owner, subject to 
the following restrictions; that is to say, 

(1.) The tenant shall pay a fee-farm rent which may or may not 
be subject to re-valuation by the Court at such intervals of 
not less than fifteen years as may be agreed upon between 
the landlord and tenant, the rent on any such re-valuation 
being such as the Court, after hearing the parties, and 
having regard to the interests of the landlord and tenant 
respectively, and considering all the circumstances of the 
case, holding, and district, shall determine to be fair; and 

(2.) The tenant shall not be compelled to quit his holding except 
on breach of some one or more of the conditions in this 
Act declared to be statutory conditions. 


(a) The agreement for a fixed tenancy must be in writing (Rules of January, 1897, 
No. 158, Landlord and Tenant Act, 1860, Sec. 4), and the tenant’s signature must 
be witnessed in the manner prescribed by Rule 95. See Form 55. Under the 
Rules of 1881, No. 108, this was only necessary where the landlord was a limited 
owner, but the present Rule, No. 158, is general in its application. 

(2) As to the power of a limited owner to create a fixed tenancy, see Sec. 23, post. 


PART IV. 
PROVISIONS SUPPLEMENTAL TO PRECEDING PARTS. 
Miscellaneous. 


12. (1.) Where proceedings (a) are or have been taken by the 
landlord to compel a tenant to quit his holding, the tenant may sell 
his tenancy at any time before but not after the expiration of six 
months from the execution of a writ or decree for possession in an 
ejectment for non-payment of rent (>) and at any time before but 
not after the execution of such writ or decree in any ejectment 
other than for non-payment of rent (c); and any such tenancy so 
sold shall be and be deemed to be a subsisting tenancy notwith- 
standing such proceedings, without prejudice to the landlord’s rights, 
in the event of the said tenancy not being redeemed within said 
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period of six months; and, if any judgment or decree in ejectment 
has been obtained before the passing of this Act, such tenant may 
within the same periods respectively apply to the Court to fix the 
judicial rent of the holding, but subject to the provisions herein 
contained such application shall not invalidate or prejudice any 
such judgment or decree, which shall remain in full force and effect. 

(2.) Where the sale of any tenancy is delayed by reason of any 
application being made to the Court or for any other reasonable 
cause, the Court may, on the application of the tenant, and on such 
terms and conditions as the Court may direct, enlarge the time (d) 
during which the tenant may exercise his power of sale, or in case 
of ejectment for non-payment of rent redeem the tenancy. 

(3.) Where any proceedings for compelling the tenant of a present 
tenancy to quit his holding shall have been taken before or after 
an application to fix a judicial rent and shall be pending before such 
application is disposed of, the Court (¢) before which such proceed- 
ings are pending shall have power, on such terms and conditions as 
the Court may direct, to postpone or suspend such proceedings until 
the termination of the proceedings on the application for such judi- 
cial rent; and the pendency of any such proceedings for compelling 
the tenant to quit his holding shall not interfere with the power 
of the Court to fix such rent, or with any right of the tenant result- 
ing from the rent being so fixed; and in such case any order made 
by the Court for fixing the rent shall operate in the same manner 
as if such order had been made on the day of the date of applica- 
tion. 

Provided, that proceedings shall not be taken by a landlord to 
compel a tenant to quit his holding for breach of any statutory 
condition, save as follows: 

a. Where the condition broken is a condition relating to pay- 
ment of rent, then by ejectment subject to the provisions 
of the statutes relating to ejectment for non-payment of 
rent; and 

b. Where the condition broken is any other statutory condition, 
then by ejectment founded on notice to quit. (f) 

(4.) Where a notice to quit is served by a landlord upon a tenant 
for the purpose of compelling the tenant to quit his holding during 
the continuance of a statutory term in his tenancy in consequence 
of the breach by the tenant of any statutory condition other than 
the condition relating to payment of rent, the tenant may, at any 
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time before the commencement of an ejectment founded on such 
notice to quit, apply to the Land Commission (7), and after the 
commencement, or at the hearing of any such ejectment, may apply 
to the Court in which the ejectment is brought (h), for an order 
restraining the landlord from taking further proceedings to enforce 
such notice to quit. 

If the Land Commission or Court to which such application is 
made are of opinion that adequate satisfaction for the breach of 
such condition can be made by the payment of damages to the land- 
lord, and that the tenant may justly be relieved from the hability 
to be compelled to quit his holding in consequence of such breach, 
the Commission or Court may make an order restraining further 
proceedings on the notice to quit, upon the payment by the tenant 
of such sum for damages as they shall then, or after due inquiry, 
award to the landlord in satisfaction for the breach of the statutory 
condition, together with the costs incurred by the landlord in 
respect to the notice to quit and the proceedings subsequent. thereto. 

If the Land Commission or Court are of opinion that no appre- 
ciable damage has accrued to the landlord from the breach of such 
condition, and that the tenant may justly be relieved as aforesaid, 
they may make an order restraining further proceedings on the 
notice to quit, upon such terms as to costs as they may think just. 

(5.) The service of a notice to quit, to enforce which no proceed- 
ings are taken by the landlord, or the proceedings to enforce which 
are restrained by the Court, shall not operate to determine the 
tenancy (?). 

(6.) A tenant compelled to quit his holding during the con- 
tinuance of a statutory term in his tenancy, in consequence of the 
breach by the tenant of any statutory condition, shall not be 
entitled to compensation for disturbance. 

(2) The proceedings to compel a tenant to quit his holding embrace the whole 
proceedings commencing with the notice to quit: Laverty v. Moore, 15.0. L. TR. 
105, MacD. 444. In that case a tenant against whom a decree in ejectment on 
notice to quit had been obtained before the passing of the Act on which a stay of 
execution until the 1st of November, 1881, had been put, and who had served a land 
claim for compensation under the Act of 1870 before the hearing of the ejectment, 
was held entitled either to sell his tenancy or to serve notice to have a fair rent 
fixed at any time before the actual execution of the decree. 

In Rutledge v. Rutledge, 151. L. T. R. 107, MacD. 449, it was held, however, by 
the Land Commission (Lirron, Q.C., diss.) that the Section did not apply in a similar 


way to the case of a lease which had expired before the passing of the Act. 
(0) By the Land Act, 1887, service of the written notice prescribed by that Act is 
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substituted in certain cases for the execution of a judgment in ejectment for non- 
payment of rent, and the six months within which a tenant ejected for non-pay- 
ment of rent may sell his tenancy, run in such eases from the date of the service of 
that notice. (See Land Act, 1887, Sec. 7, post). 

(c) In Haren v. Archdale, 14 L. R. I. 296, 12 L. R. I. 306, 17 I. L. T. R. 81, MacD. 
385, a tenant of a holding within the Land Acts mortgaged it, and the mortgagee 
subsequently entered into possession. The landlord served a notice to quit upon 
the tenant, and on its expiration commenced an action against both the tenant and 
the mortgagee to recover possession, and obtained judgment. After the judgment 
was obtained, but before it was executed, the mortgagee in possession sold the 
interest in the holding to a third party, who, however, took no steps under this 
Section to stay the proceedings. Possession was then taken by the landlord, and 
an ejectment was brought by the purchaser against him. It was held by the Court 
of Appeal, reversing the decision of the Exchequer Division, but affirming the 
judgment of Anprews, J., that the tenancy was entirely determined by the 
execution of the writ of possession, and that the purchaser could not therefore 
recover, the effect of the sale under the Section being merely to put the purchaser 
into the same position as the vendor, and to give him the same rights under Sub- 
sec. 3 to move to stay the proceedings, but not in any way to revive the tenancy 
in the hands of the purchaser. 

Tf a present tenancy is sold under this Section by a tenant against whom pro- 
ceedings are pending, im consequence of a breach of a statutory condition, or of 
an act or default which, in a tenancy subject to such, would be a breach of a 
statutory condition, the purchaser cannot at any future time apply to have a 
judicial rent fixed—his only right is to remain in possession during the residue of 
the statutory term, if amy, then existing. (Sec. 20.) 

When a tenancy is so sold, upon breach of a statutory condition, the landlord is 
entitled to be paid out of the purchase-money any debt, including arrears of rent, 
due to him by the tenant, and any damages awarded to him as compensation for the 
breach of such condition. (See. 1 (7).) 

(d) The Court has no jurisdiction under this clause, when a tenant has been 
evicted for non-payment of rent, to enlarge his time for redemption save as ancillary 
to a proceeding by him for a sale of his tenancy: Barrett v. Lord Ventry, 16 I. L. 
T. R. 50, MacD. 435. The words “or for any other reasonable cause ” must be read 
as if they were “and for any other reasonable cause.” “The Sub-section opens,” 
says O’Hacan, J., “with the words ‘When the sale of any tenancy is delayed,’ and 
as the Sub-section consists of but one Section we must hold that these words govern 
the entire of it, and that all the powers conferred upon the Court are dependent 
upon that circumstance: ” Barrett v. Lord Ventry, MacD., at p. 438. Before 
extending the time, the Court will require notice of sale to be served: Shane v. 
Carswell; M‘Louhlin v. Richardson, 15 I. L. T. R. 94, MacD. 469. 

A motion to extend the time for redemption in the case of an ejectment for non- 
payment of rent is one addressed to tle discretion of the Court; and, when the 
right to redeem is disputed by the landlord, the Court will consider that the 
tenant not having lodged the amount of rent due, in order to obtain a writ of 
restitution under the Landlord and Tenant Act, 1860, is a sufficient ground for 
refusing the motion: Ryan v. Seale, 15 I. L. T. B. 81, MaeD. 433. See further as 
to extension of time to redeem: Marsh v. Moreland, 15 1. L. T. R. 112, MacD. 464; 
nnd Baillie v. Montgomery, 15 1. L. T. R. 113, MacD. 465. 

(e) The application under this Sub-section must be made to the Court in which the 
ejectment proceedings are pending. The Land Commission has no jurisdiction to 
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restrain a landlord from executing a civil bill decree in ejectment, pending an 
application by the tenant to fix a fair rent for his holding: Semple v. Hunter, 15 
I. L. T. R. 73, RB. & D. 9, MacD. 416; Laverly v. Moore, 151. L. T. R. 105, MacD. 
444, And where a Judge of Assize affirmed a decree for possession in an ejectment 
founded on a notice to quit, and refused to stay execution, notwithstanding that an 
order had actually been made by a Sub-Commission fixing a fair rent since the 
hearing of the ejectment by the County Court Judge, the Court of Appeal, in a 
subsequent action by the tenant for a declaration of title, refused to grant an 
interlocutory injunction to restrain the landlord from executing the civil bill decree : 
Gorman v. La Touche, 26 L. R. Ir. 583, 24 1. L. T. R. 70. 

The onus probandi lies on a defendant, who institutes a motion to stay proceed- 
ings, of showing that he is a tenant in bona fide occupation: Hutchinson v. 
Kavanagh, 18 I. L. T. R. 5 (note). And where the status of the defendant as 
tenant is not admitted or clearly established, the Court will refuse to stay proceed- 
ings under this Sub-section: Boyd v. Phelan, 10 L. R. I. 330. In this case a notice 
to quit had been served in March, 1881, and was consequently pending when the 
Act passed; and, although the motion to stay proceeding was refused, it was 
afterwards decided that the tenant was entitled to have a fair rent fixed: Boyd 
v. Phelan, 14 L.-R. I. 23. Applications to stay proceedings were, on similar 
grounds, refused in many other cases. See Fitegerald v. Brennan, 16 I. L. T. R. 56, 
MacD. 411; Boyd v. Hodson, 15 I. L. T. R. 120, MacD. 429; Boyd v. Kearney, 15 
I. L. T. R. 120; MacD. 431; Arran v. Wills, 14 L. R. I. 359; McBride v. McClay, 
OI Woeleek w 218. “But latterly the tendency has been more in favour of grant- 
ing them. Thus, where the question for determination was whether or not the 
lands were demesne lands, the Queen’s Bench Division stayed the proceedings 
under this Section to enable that question to be determined by the Land Com- 
miission, notwithstanding the fact that the originating notice had not been served 
until after the notice to quit had expired : Montgomery v. O'Hara, 22 L. R. Ir. 608, 
231. L. T. R. 5. And this decision was affirmed by the Court of Appeal: 24 I. L. 
T. R. 2. Similarly, where an action to recover possession was brought by a 
mortgagee, the Exchequer Division stayed the proceedings upon the application of 
the defendant, who was tenant to the mortgagor, to enable the question to be 
determined whether his having a fair rent fixed would give him a right to remain 
in possession as against the mortgagee: Clarke v. Nixon, 211. L. T. R. 45. See, 
also, on this question, Clarke v. Hats 2%. Ror. Si6)+22in, Readies Segue 
Hamill v. Doran, 1 N. I. J. R. 71, the Queen’s Bench Division stayed proceedings 
pending the hearing of an appeal from the decision of a sub-commission by the 
Land Commission, the defendant undertaking to give a consent for judgment if 
the appeal failed. d 

On the other hand, where an ejectment was brought for forfeiture for breach of 
covenant, and the defence set up was a waiver of the alleged forfeiture, the Queen’s 
Bench Division refused to stay the proceedings pending the hearing of an applica- 
tion to fix a fair rent, holding that the Court ought not to throw over its own 
jurisdiction in order that the matter might be dealt with by another tribunal: 
M‘Neill v. Thompson, 24 L. RB. Ir. 444, 

The operation of this Sub-section is not limited to cases where the action is 
brought against a tenant by a person standing in the relation of landlord to him. 
Proceedings may be stayed, for instance, in an action by a mortgagee of the land- 
lord’s interest: Clarke v. Nixon, 211. L. T. R. 45. 

It has been held that there is no power to stay proceedings where an ejectment 
is brought in respect of lands held under a lease which expired before the passing 
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of the Act: Beamish v. Crowley, 8 L. R. I. 383, MacD. 425, 15 I. L. T. R. 118; 
Raine v. Hilgar, 15 I. L. T. R. 66; or to stay proceedings on a motion for final 
judgment for reut: Warburton v. Conroy, 8 L. R. I. 361, 15 1. L. T. R. 90. 

In ejectments for non-payment of rent, proceedings may also be stayed under 
this Sub-section. But in such cases orders are usually made only upon terms 
of the tenant making a substantial payment of rent within a short period of 
time fixed by the Court. See Harl of Erne v. Hall, 151. L. T. R. 118, MacD. 424, 
and O'Connor v. Danaher, 21 I. L. T. R. 44. There is also power to stay pro- 
ceedings in ejectment for non-payment of rent in certain cases under Land Act, 
1887, Sec. 30, post. But the fact that proceedings to fix a fair rent are pending is 
no ground for adjourning a civil bill ejectment for non-payment of rent: Hudson 
v. Murphy, 28 I. L. T. R. 98 (Patuzs, C.B.). 

(f) In addition to the remedy for breach of statutory conditions given by this 
Sub-section (which, however, is qualified by Sub-sec. 4), a landlord is entitled to 
proceed by a suit in equity to restrain the breach, and the Court will grant relief 
by injunction in a proper case. See Steele v. Tiernan, 23 L. R. Ir. 583, where an 
injunction was granted by CuatTrerton, V.C., to restrain the erection of a Land 
League hut on a farm. 

(g) The Land Commission have made orders staying proceedings, on notice to 
quit, under this Section, on payment of a sum fixed by the Court, where a tenant 
was charged with breach of a statutory condition by allowing buildings to become 
dilapidated: Stott v. Giveen, 34 I. L. T. R. 12; and where the principal dwelling- 
house on the holding was sublet, but it was proved to have been sublet with 
the knowledge and practically with the consent of the landlord: Smith v. Jones, 
1 Greer 227. The Court has no jurisdiction to put a stay upon the proceedings, 
unless the tenant admits that there has been a breach of a statutory condition : 
per Mrrepitu, J., Stott v. Giveen, 341. L. T. R., at p. 13; MeGuinness v. Commis- 
sioners of Education, 2 N. 1. J. R. 32. 

As to procedure, see Rules of Jan., 1897, No. 159, and Form No. 57, post. 

(h) The Queen’s Bench Division made an order staying proceedings in an eject- 
ment founded on notice to quit, where a tenant was charged with waste by 
dilapidation of buildings, it appearing that the landlord had suffered no appreciable 
damage: Hamilton v. Black [1899], 2 1. R. 48. 

() This Sub-section, which was held by Sir E. Surzivan, C., to be an independent 
enactment (Boyd v. Phelan, 14 L. R. Ir. 232), expressly enacts the contrary of 
what was decided in Zayleur v. Wilden, L. R. 3 Ex. 303. In that case the defendant 
had given a guarantee for a tenant’s rent to the landlord. The latter served a 
notice to quit, but withdrew it before its expiration, and it was held that the old 
tenancy was determined by the notice to quit notwithstanding its waiver, and that 
the defendant’s guarantee did not apply to the new one created on its expiration. 
This case, however, so far as it decided that the mere service of a notice to quit 
determines a tenancy, had never been followed in Ireland; but it had always been 
held that if the notice were allowed to expire, the tenancy would be thereby 
determined. See judgment of Surirvan, C., Boyd v. Phelan, 14 L. R. Ir. 232. 
The following passage from the judgment of Anprews, J., in Haren v. Archdale 
(12 L. R. Ir. 306, 14 L. R. Ir. 296), clearly sets out the effect of the Act upon 
notices to quit :— 

“One of the objects of the Act undoubtedly was to give to tenants an increased 
security of tenure; but it did not abolish notices to quit. It contemplates their 
continuance, but qualifies their effect, and gives tenants, to a liberal but limited 
extent, the means of protecting themselves against the consequences of them. 
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Sects.18-14. “The mere service of a notice to quit will no longer determine the tenancy. 
Tenancy, when In order to make it effectual for this purpose, proceedings to enforce it must be 
determined, taken by the landlord, and be allowed to continue unrestrained by the Court; 


but, as I read the Act, the tenancy will be absolutely determined if, in such 
proceedings, the landlord obtains a judgment or decree for possession, and, by 
execution issued on foot of such judgment or decree, recovers actual possession. 
In the interval, however, between the commencement of the proceedings and the 
recovery of possession under the execution, in case the tenant desires to acquire a 
statutory term in his holding at a fair rent, to be fixed by: the proper Courts, 
the 3rd Sub-section of Section 13 enables him to apply to the Court before which 
the proceedings are pending, and empowers that Court, on such terms and con- 
ditions as it may direct, to postpone or suspend the proceedings for compelling 
the tenant to quit his holding until the termination of the proceedings, if taken 
by the tenant, to acquire a statutory term in his holding at a fair rent. Now, the 
1st Sub-section of Section 13 provides for the case of a tenant against whom 
proceedings have been taken to compel him to quit his holding, desiring to sell 
his tenancy, which, in a case like the present, he is empowered to do at any time 
before the execution of a writ of possession; and the construction I put upon 

A the words, ‘and any such tenancy so sold shall be and be deemed to be a sub- 
sisting tenancy, notwithstanding such proceedings,’ is that, for the security of 
the purchaser, they expressly declare the tenancy to be subsisting in his hands— 
not absolutely, but so as to clearly confer upon him similar rights to those which 
his vendor would have had, of taking proceedings to acquire a statutory term in 
the holding at a fair rent, and, if necessary, of applying to the Court to postpone 
the pending proceedings under which the landlord might, by recovering possession, 
absolutely determine the tenancy in the meantime; but, according to my view, 
if the purchaser takes no steps to acquire a statutory term, and allows the land- 
lord to continue his pending proceedings and recover possession, the tenancy 
becomes absolutely determined in his hands, as it would have been in the hands 
of the vendor: ” 12 L. R. Ir., at p. 312. 

It has now been definitely decided by the Court of Appeal that resumption of 
possession by the landlord is essential to any determination by notice to quit of 
a tenancy to which the Act applies (Montgomery v. O'Hara, 24 I. L. T. R. 2), 
affirming the decision of the Queen’s Bench (22 L. R. Gr: 608, 23 1. RT, B: 5), 
at p. 598. See remarks of PatzEs, C.B., on this case in Conroy v. Drogheda [1894], 
2 Ir. R., at pp. 598-9; and notes to Sec. 20, post, pp. 296-7. 

Similarly, it has been held that a notice of surrender served by a tenant, but not 
acted upon, does not determine the tenancy: If‘Donnell v. Blake, 28 L. R. Ir. 395, 
241. L. T. R. 48; Inchiquin v. Lyons, 20 L. RB. Ir. 474. 

In the case of ejectments for non-payment of rent, it appears also that the 
tenancy is not determined until the landlord actually takes possession (see notes to 
Landlord and Tenant Act, 1860, Sec. 66, ante, p. 120, and Sec. 20, post, or until 
he serves a notice under Land Act, 1887, Sec. 7 (see end of Sub-sec. 1 of that 
Section, post). 


1 Sea 14, The Court on being satisfied that the tenant of any holding 
poses of sale. within the jurisdiction of the Court has died, and that the tenancy 
of such tenant ought to be sold under this Act, (a) and that there 
is no legal personal representative of such tenant, or no legal per- 
sonal representative whose services are available for the purpose of 


selling the tenancy, may, on such terms and conditions, if any, as 
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they may think fit, appoint any proper person to be administrator 
of the deceased tenant, (>) limited to the purposes of such sale, and 
such limited administrator shall, for the purpose of selling the 
tenancy, represent the deceased tenant in the same manner as if 
the tenant had died intestate, and administration had been duly 
granted to such limited administrator of all the personal estate 
and effects of the deceased tenant. 

Such limited administrator shall pay to the landlord, out of the 
purchase money, any sums due to the landlord by the deceased 
tenant in respect of his tenancy, and may pay the residue of the 
purchase money to a general administrator Gf any) or into Court. 


(a) This Section deals only with sales under Sec. 3 on the death of a tenant 
intestate. As to the mode of carrying out such, see Rules of Jan., 1897, No. 117, 
and as to payment into Court of the residue of the purchase-money, see Rules 66 to 
71, post, pp. 732-3 and 745-6. 

In Headfort v. Cochrane, 26 I. L. T. R. 112, it appeared that a tenant who had 
died after service of notice of intention to sell his tenancy, had made a will in 
which he nominated an executor, but that the latter refused to take out probate, 
so as to facilitate the landlord in the exercise of his right of pre-emption. The 
Sub-Commission thereupon appointed a person, nominated by the landlord, limited 
administrator for the purpose of completing the sale, and this appointment was 
held by Brwtey, J., to be regular, althouch the executor subsequently took out 
probate. See also Duggan v. Coffee, 28 1. L. T. R. 36. 

(6) The Court has a more general power of granting limited administration under 
Sec. 59 of the Land Act, 1870, incorporated by Sec. 38, post, with this Act, “as 
if the purposes therein referred to included the purposes of this Act.” As 
to the position of a limited administrator under the Land Act, 1870, see 
Canny v. Harvey, 11 I. L. T. R. 178 (Parres, C.B.). Although the 
Court mentioned in Sec. 59 of the Land Act, 1870, is the Civil Bill Court, it 
has been expressly decided by the Queen’s Bench Division that the Land Commis- 
sion has full power under that Section so incorporated, and Sec. 37 (3), to appoint 
an administrator for the purposes of a fair rent application: Hx parte’ Johnston 
(No. 2), 20 I. L. T. R. 76. It has, however, been held by the Exchequer Division 
(Murpuy, J., diss.), that the Land Commission has no jurisdiction on the hearing 
of an application to fix a fair rent to grant limited administration to a deceased 
tenant, who died previous to the service of the originating notice: Fox v. Langan, 
26 I. L. T. R. 124; but on the subsequent trial of the action, which was for pro- 
hibition, O’Brien, J., expressed a contrary opinion: 27 I. L. T. R. 20. Express 
power is now conferred to do so by Land Act, 1896, Sec. 21, post, p. 560. 

Where a tenant died pending an appeal, leaving a will in which an executor was 
named, which will, however, was never proved, the Land Commission refused to 
grant limited administration: Mahoney v. Carbery, MacD. 396. But where a will 

-in which executors were named was lost, and the executors were both dead, limited 
administration was granted by Lirroy, J., Wee v. Annesley, 24 I. L. T. R. 104. 
Orders appointing limited administrators have been sometimes made by Sub-Com- 
missioners, in cases where unproved wills existed. See Clarke v. Pratt, 19 I. L. 
T. R. 43; Heatherton v. White, 241. L. T. R. 13. See now, also, Land Act, 1896, 
Sec. 21, post, p. 580. 
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This Section deals only with the case of a tenant having died, but where a 
landlord, seized in fee, dies intestate pending the hearing of a fair rent applica- 
tion, it has been held that proceedings may be continued against his heir-at-law : 
Woods v. Lord Lurgan, MacD. 351. In an earlier case, however, it was held, 
under similar circumstances, that the whole proceedings should be commenced 
de novo: Re Vandeleur, R. & D. 28. 


15. If in the case of any holding the estate of the immediate 
landlord (a) for the time being is determined during the con- 
tinuance of any tenancy from year to year, (») whether subject or 
not subject to statutory conditions, the next superior landlord for 
the time being shall, for the purposes of this Act, during the con- 
tinuance of such tenancy stand in the relation of immediate landlord 
to the tenant of the tenancy, and have the rights and be subject 
to the obligations of an immediate landlord. (c) 


A sub-tenant can only claim under this Section to become tenant to a head 
landlord, on the determination of a middleman’s interest, where the middleman 
had power to create the sub-tenancy. By the Common Law every tenant, whether 
he holds under lease or from year to year, has a right to sublet, and the consent 
of the landlord is not in any way necessary. Where, however, the middleman 
holds—(1) under a lease made between the 1st of June, 1826, and the 1st of May, 
1832 (other than a lease for a term of 99 years or upwards or a lease for lives or 
years with a covenant for perpetual renewal or an_ ecclesiastical lease), 
not containing a clause expressly authorizing the lessee to sublet (see Fur- 
long, L. & T., 2nd ed., p. 1103, et seq.); or (2) under a lease made at any time, 
containing a covenant or agreement against subletting ; or (3) under a tenancy from 
year to year, when he desires to sublet after the 22nd August, 1881—he has no 
power to create a sub-tenancy without the written consent of the head landlord ; 
and an attempt to do so without such consent is simply null and void: Jagoe v. 
Harrington, 10 L. R. I. 335; Butler v. Smith, 16 I. C. L. R. 213; Clifford v. Reilly, 
I. R. 4 C. L. 218, unless the landlord’s consent can be implied under Land Act, 
1896, Sec. 11, which see, post. No tenancy can, therefore, spring up under this 
Section between the head landlord and the sub-tenant on the determination of the 
interest of a middleman, where the middleman, being a tenant to whom Sec. 2, 
ante, applies, has sublet after the passing of this Act, without the written consent 
of the landlord: Ormsby v. Crean, 20 L. R. Ir. 526. 

Where a tenant to a middleman who is not thus deprived of his right to sublet 
has had a fair rent fixed for his holding, he cannot be put out of possession by an 
ejectment on the title brought by the head landlord on the determination of the 
middleman’s estate: Lewin v. Eagleton, MacD. 383. But an agreement fixing a 
fair rent and filed in Court under Sec. 8 (6), ante, is not under similar circumstances 
binding upon the head landlord: Clifford v. Clifford, 351. L. T. R. LOS aN Mindanine 
200 (Kenny, J.); MW‘Connell v. Brown, 1 N. I. J. R. 222 (L. C.). Independently of 
this section, if a head landlord, on the expiration of a middleman’s interest, allows 
a sub-tenant to remain in possession, a tenancy between them may be implied. See 
London and North Western Railway Co. v. West, L. R. 2 C. P. 553, and notes to 
Landlord and Tenant Act, 1860, Sec. 3, ante, pp. 7-9. 

Where a tenant under a lease for lives made in 1833 sublet the whole of the 
demised premises in 1866 for the life of the only survivor of the lives in the head 
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lease, so that both leases expired at the same time by the dropping of this life in 
1883, it was held by the Court of Appeal, affirming the decision of the Queen’s 
Bench Division (though on different grounds), that, by the combined effect of this 
and the 21st Section, the sub-lessee, who was bona fide in occupation at the 
expiration of the leases, became tenant from year to year to the head landlord: 
Seymour v. Quirke, 14 L. R. 1., 97, 455 (App.), 18 I. L. T. R. 29. 

(a) The Section applies only in the case of immediate and superior landlords; 
it does not operate in the case of a succession of owners taking the property, not 
from each other, but under a settlement, so as to bind a remainderman by a 
tenancy created by a tenant for life: Massy v. Norse, 20 L. R. I. 57 (Q. B. D.), 
464 (C. A.); Sparrow v. Hepenstall, 24 1. L. T. R. 66 (L. C.). Though the 10th 
Section of the Land Act, 1896, has that effect. 

It appears from the judgment of Sir E. Surziivay, C., in M‘Carthy v. Swanton, 14 
L. R. Ir. 365, 18 I. L. T. R. 85, that the Legislature in this Section had primarily 
in its view the case of a lease determining where sub-tenants are in occupation of 
the whole of the lands, whether with or without the landlord’s consent, though it 
applies also where they are in possession of part without his consent, if the sub- 
letting be valid. Where, however, the lessee has sublet part of the lands with the 
landlord’s consent, and is in actual occupation of the remainder, he is himself 
entitled to hold on, under Section 21, as tenant from year to year of the entire 
premises demised, and his sub-tenants still hold under him and not under the head 
landlord: M‘Carthy v. Swanton (ubi supra). 

The Land Commission held that this Section applied in a case where a house in 
a town was let on lease along with a field outside the town, the latter only being 
sublet. On the expiration of the lease, the sub-tenant of the field was held entitled 
to continue on in possession as tenant to the head landlord: O'Neill v. Tottenham 
(Unreported; judgment delivered 25th March, 1893). 

Where, pending a Chancery cause, the Court makes a letting of a holding to 
a tenant from year to year, of which the tenant makes a subletting, such sub- 
tenancy determines with the principal tenancy on the termination of the cause, 
and the sub-tenant has no right either to remain on in possession, under this 
Section, or to have a fair rent fixed, pending the cause: Shea v. M‘Gillicuddy, 
171. L. T. B. 104; MacD. 317. 

In Dillon v. Dillon, 17 1. L. T. & S. J. 466; MacD. 377, a head landlord applied 
to have agreements fixing fair rents between a middleman and his sub-tenants set 
aside, as fraudulent and collusive, on the determination of the middleman’s interest. 
The Court, on the particular facts of the case, refused to do so; but intimated 
that if evidence were given that rents so fixed by agreement were inordinately low, 
the whole transaction would be set aside as fraudulent. See judgment of 
O’Hacan, J., MacD., at p. 319. 

(0) The words “ during the continuance of any tenancy from year to year” 
create some difficulty in the construction of this Section, for, as a general rule, 
the determination of the middleman’s interest would, apart from this Section, 
determine also the sub-tenancy. A strictly logical construction would, therefore, 
practically nullify the Section, and it has accordingly been given a wider 
construction, so as to make it apply, where the middleman’s interest being a 
tenancy from year to year is determined by a notice to quit: West v. Huggard 
[1894], 2 I. R. 108 (C.A.), 27 I. L. T. R. 60 (L.C.); as well as where it expires by 
the dropping of a life: Seymour v. Quirke, 14 L. R. I. 97, 455 (C.A.), 18 I. L. T. R. 29. 

In Allen v. Derby, 16 L. R. Ir. 346, 351; 19 I. L. T. R. 47, a tenant who resided in 
d held certain lands adjoining it, which fulfilled the statutory require- 
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ments as to town parks, sublet portion of them to a sub-tenant, who did not reside 
in the town. The sub-tenant had a fair rent fixed as against the middleman; but, 
subsequently, the head landlords served a notice to quit upon the middleman, 
and commenced ejectment proceedings. The sub-tenant took defence, notwith- 
standing which a decree for possession was granted, and the head landlord put 
into possession under it. The sub-tenant, however, retook possession a. few days 
afterwards. On an ejectment being brought against him, it was held by the Court 
of Appeal, affirming the decision of the Common Pleas Division, that the decree 
in ejectment terminated all interests im the holding, including the sub-tenant’s 
statutory term; that the decree was conclusive against him, he having been served! 
with the process and having taken defence; and that, although he might bring a 
eross-ejectment alleging a tenancy created by this Section between himself and 
the head landlords on the termination of the middleman’s interest, yet it was 
not open to him by way of defence to set up this title, as the same defence had 
been available to him in the previous ejeetment in the County Court. 

Prior to the passing of the Land Act, 1896, it was held that where a middleman 
was ejeched for non-payment of rent the decree for possession destroyed all interests 
in the holding under him, and that in such a case the sub-tenants had no right 
under this Section to a tenancy from year to year under the head landlord : 
Commins v. Barron, 19 I. L. T: BR. 38; Dillon v. Dillon, 17 I. L. T. & S. J. 466; 
MacD. 377. The 12th Section of the Land Act, 1896, however, makes this Section 
apply to the determination of a middleman’s interest by ejectment for non-pay-. 
ment of rent in the same way as to determination by effluxiom of time or notice to 
quit. See notes thereto, post, pp. 552-553. 

A sub-tenant becoming tenant to the head landlord on the expiration of a 
middleman’s interest, is entitled to exemption from rent in respect of buildings 
and other improvements made by him during the currency of the middleman’s 
lease: Nolan v. Gunn, 171. L. T. R. 48, MacD. 127. See also Comerford v.. Sawrey, 
8I.L. T. R. 25; and Bolland v. Domville, Donn. 401. 

Where proceedings to have a fair rent fixed were commenced by a sub-tenant 
against a middleman, whose interest expired before: the case was heard, the Land 
Commission allowed the proceedings to be continued against the head landlord, who 
was, bound by the tenancy under the provisions of this Section: O’WVedll v. Shear- 
man (Unreported. Decision given 10th November, 1891). 

Under Section 3 of the Land Act, 1887, a middleman has: a right to surrender 
his estate, in certain cases, and the sub-tenants of the person so surrendering: 
thereupon become tenants to the person to whom such surrender is made at the 
rents and subject to the conditions of their sub-tenancies as’ previously existing. 

(c) The Section does not, however, restrict the head landlord’s right to retain 
the middleman as his tenant, and if he does so, no tenancy is created betweem him 
and the sub-tenants. It‘*ieaves the owner free to deal with his reversion as he 
pleases, and he need not determine the lessee’s tenancy if he wishes to continue 
it’? (per Gipson, J., Eyre v. Hardy, 32 I. UL. T Ry oth pm 162) 8 eo 
that. case a head landlord continued to receive rent from a middleman after 
the middleman’s lease had expired, in ignorance of its expiration, and it was held 
that he could not afterwards sue an under-t nant, relying upon a tenancy created 
by this Section, for the difference between "he rent payable by the under-tenant 
to the middleman, and that payable by the taiddleman to him: Wye v. Hardy, 32 
1. i. T. R; 160: (Q: B., D.), 

Where the interest of a middleman deturmines between two gale days, the 
apportioned part of the sub-tenant’s rent is recoverable by the middleman: from 
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the sub-tenant up to the date of the determination. The rent is not a “continuing Sects. 15-16. 
rent ” within the Apportionment Act, 1870: O'Connell v. Sullivan, 28 1. L. T. R. 72 - 
<Q. B. D.). 

Where, on the determination of a middleman’s interest, two or more persons Where several 
become entitled in, severalty as superior landlords, this Section now applies, and Brivicd a hawe 
each of such persons is to be deemed the immediate landlord in respect of the !analord’s estate. 
portion of land to which he is entitled, The Land Commission has jurisdiction to 


apportion the rent between them (Land Act, 1896, Sec. 13, post) 


16. A tenancy for a year certain created after the passing of this pyovision as to 
Act shall, for the purposes of this Act and of the Landlord and °°" s™™! 


tenancies. 
Tenant (Ireland) Act, 1870, be deemed to be a tenancy from year 
to year. 
A. tenant holding under a tenancy less than a yearly tenancy (a) 
created after the passing of this Act shall have the same rights 
under this Act as a yearly tenant, except where land is let merely 
for temporary convenience (6) or to meet a temporary necessity. 


It seems questionable whether a cottier tenancy, within the proyisions of the 
Landlord and Tenant Act, 1860, Sec. 81, can now be created in an agricultural 
holding. This section and the 69th Section of the Land Act, 1870, would appear to 
give all cottier tenants the same rights as tenants from year to year. 

Tenancies: less than tenancies from year to year created before the passing of Tenancies 
the Land Act, 1870, appear to be entirely excluded from the provisions. of both the ee betote 
Acts of 1870 and this Act. See definitions of “Tenant,” Sec. 57, post, and. Land 
Act, 1870, Sec. 70. If created after the passing of the Act of 1870, but before the 
passing. of the Act of 1881 (¢.e., between the lst August, 1870, and 22nd August, 
1881), the tenant cannot be compelled to quit his holding except on notice to quit, 
and on being paid compensation for disturbance and improvements. (Land Act, 
1870, Sec. 69); but it would appear that he has no right whatever under the present 
Act, being excluded by the definition of “Tenant” in Sec. 57. It has accordingly 
been held that a tenant of a monthly tenancy, created before the passing of the 
Act of 1881, is not entitled to have a fair rent fixed: Burns v. Clarke (Unreported, 
but referred to in Healy’s Land Act, p. 130). 

(a) Ai tenancy for: a year certain, which expired before the passing of the Land ‘Tenancy for a 
Act, 1881, has: been decided not to be “a tenancy less. than a tenancy from year to Y¢a certain. 
year” within the meaning of Sec. 69.0f the Land Act, 1870: Wright v. Tracey, I. BR. 

7 ©. L. 134, 8 C. L. 478, Donn. 398; and is therefore excluded from the: provisions of 
both Acts. 

A tenancy for a year certain, existing at the date of the passing of the Land Act, Ealsting athe 
1881, was stated by Parzzs, C.B., in Fitegerald v. Brennan (16 I. L. T. R. 56, MacD. Herere of the 
411), to be an “existing lease” within the meaning of Sec. 21. The Queen’s 
Bench Division, however, decided in the cases of Ryan v. Chadwick and Arran v. 

Wills, 14 L. R. Ir. 200, that such a tenaney was excluded from the 21st Section 
as a tenancy less than a yearly tenancy. This decision was affirmed by the Court of 
Appeal, but on different grounds, the latter Court holding that it was excluded, not 
as a tenancy less than a yearly tenancy, but as a yearly tenancy itself: Ryan v. 
Chadwick, 14 L. R. Ir. 353. Whether the tenant would have been entitled to have 
had a fair rent fixed had he served his originating notice before the expiration of 
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his tenancy appears to be doubtful. (See judgment of May, C. J., 14 L. R. Ir., at 
p. 211.) 

A tenancy arising from the relation between mortgagee and mortgagor in posses- 
sion is not a tenancy at will within Sec. 69 of the Land Act, 1870: Rice v. M‘Quade, 
I. R. 9 C. L. 101; nor, apparently, would it be held to be a “tenancy less than a 
yearly tenancy” within this Section, there being no “contract of tenancy” within 
the meaning of Sec. 57, existing between the parties. 

Lettings in conacre, grazing agreements, and dairy contracts are similarly 
excluded, there being no “letting of Jand” within the same section. See Connell 
vy. Skehan, MacD. 165; Mulligan v. Adams, 8 I. L. R. 132; notes to Sec. 58 (5), 
post , p. 360, and Sec. 2, ante, p 243. 

(b) As to lettings for temporary convenience, see Sec. 58 (7), and notes thereto, 
post. The purpose or motive of the letting must be within the knowledge of both 
parties at the time of the making of the contract: Driscoll v. Riordan, 16 L. R. il 
935. The temporary convenience or temporary necessity which excludes a tenant's 
claim may be existing “for a time” compatible not only with a tenancy at will, or 
a tenancy less than a tenancy from year to year under Sec. 69 of the Land Act, 1870, 
but also under both that Act and the Land Act, 1881, subject to the restriction as 
to written evidence, with a tenancy from year to year, for life or lives. Per Firz- 
Gipson, L. J., Hiffe v. M‘Kennas, 16 1. L. T. R. 39, MacD. 293. 

Lettings for temporary convenience include lettings under the Court of Chancery 
pending a cause or matter: Callan v. Dowdall, R. & D. 235, MacD. 311; Jellis v- 
Swift, 171. L. T. & S. J. 546, MacD. 319. Sublettings by tenants holding under 
such contracts: Shea v. M‘Gillicuddy, 17 I. L. T. R. 104, MacD. 317. Lettings 
made by the receiver in a minor matter: Oroker v. Clanchy, 20 L. R. Ir. 111. And, 
generally, any letting, pending the minority of an infant owner, made, to the 
knowledge of the tenant, with the motive of securing the right of possession to the 
infant on his attaining age: Driscoll v. Riordan, 16 L. R. Ir. 235; M‘Cutcheon v. 
Wilson (unreported, but referred to in Driscoll v. Riordan). Lettings of lands, 
bona fide required for building purposes: Chaine v. Croker, 12 L. R. Ir. 151; Fife 
vy. MW‘Kennas, 16 I. L. T. R. 39, MacD. 293. Or where, under the terms of the 
lease, a substantial portion of the lands may be resumed by the landlord for 
building purposes: Butterly v. Carroll, 26 L. R. Ir. 93; Whisker v. Delacherois, 25 
I. L. T. R. 34. But secus, if only a small portion can be so resumed: Mooney v- 
Willcocks, 28 L. R. Ir. 113. Lettings by way of Welsh mortgage have also been 
held to be for temporary convenience: Cunny v. Meagher, 19 I. L. T. R. 35. And 
leases by persons going abroad for a limited period: Harl v. Weill, MacD. 316, 
R. & D. 244. See further, notes to Sec. 58 (7), post, pp 361-364. 

As to lettings for temporary convenience to labourers under the Labourers, 
(Ireland) Acts, see notes to Sec. 18, post, p. 291. 


17. Where the tenant of a holding by virtue of his tenancy 
exercises, in common with other persons, over uninclosed land (a) a 
right of pasturing or turning out cattle or other animals, or 
exercises a right of cutting and taking turf in common with other 
persons (which other persons, together with the tenant, are in this 
Section referred to as commoners), then if such holding becomes. 
subject to a statutory term the Court may, during the continuance 
of such term, on the application of the landlord, or of any com- 
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moner, by order restrain the tenant from exercising his right of Sects. 17-18 
pasture or cutting or taking turf in any manner other than that in a, 
which it may be proved to the Court that he is, under the circum- 

stances and according to the ordinary usage which has prevailed 

with the express or implied consent of the landlord amongst the 
commoners, reasonably entitled to exercise the same. (/) 


A tenant acquiring a right to a holding as a present tenant under the Act is 
equally entitled to all easements and profits d prendre, such as rights of pasturage 
and turbary, previously attached to the holding for the same period and subject 
to the same conditions. The Land Commissioners may, and do, affix a rent in 
respect of such rights: Hx p. Hutchinson; In re Irish Land Commission, 12 L. R. 
Ir. 79,171. L. T. R. 27, MacD. 498. “I think,” says Dowss, B., in giving judgment 
in that case, “the 17th Section of the Act makes it clear that ‘parcel of land’ is a 
term large enough to include this right:” 17 I. L. T. R., at p. 29. “It is absolute 
to demonstration,” says Patuss, C. B., “that this Section confers a power which 
cannot be exercised before the holding becomes subject to a statutory ‘term, and it 
shows that notwithstanding the fixing of the rent the right may still exist:” Zbid. 

(a) This Section deals with rights of turbary, only when exercised over common 
land not within the ambit of the tenant’s holding. As to the effect of the creation 
of a statutory term on his right to cut turf on his own holding, see M‘Geough v. 
M‘Dermott, 18 L. R. Ir. 217, Knox v. Baxter, 19 L. R. Ir. 460, 473, and Zownshend 
v. Cotter, 31 L. R. I. 86, 29 L. R. Ir. 243, referred to in notes to Sec. 5 (5), ante, 
pp. 255-6. 

(6) Where tenants enjoyed the right of grazing a certain number of sheep upon a 
mountain belonging to the landlord, and it was proved to be the ‘custom to have 
the sheep branded and counted in presence of a servant of the landlord, an order 
was made by the Land Commission under this Section restricting a tenant from 
exercising the right otherwise than according to what had been proved to be the 
usage: Brooke v. Kelly. Unreported. Judgment delivered 27th July, 1892. 

Further powers are conferred upon the Land Commission for regulating the 
exercise by a tenant during a statutory term of rights of turbary, pasturage, &c., by 
Land Act, 1896, Sec. 9 (2), which see post p. 547. 


18. Any person prohibited under this Act from letting or sub- Lettings for 


* : : labourers’ 
letting a holding may, after service of the prescribed notice upon cottages not to 


be within the 

the landlord, with the sanction of the Court, and with power for rege 
the Court to prescribe such terms as to rent and otherwise as the ~ 
Court thinks just, let any portion of land in a situation to he 
approved by the landlord, or failing such approval to be determined 

by the Court, with or without dwelling-houses thereon to cr for 

the use of labourers bona fide employed and required for the culti- 

vation of the holding, (a) and such letting shall not be deemed to 

be a subletting within the meaning of this Act, or to be a letting 
prohibited by this Act (6); and notwithstanding such subletting the 

tenant shall for the purposes of this Act be deemed to be still in 


occupation of the holding. 
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Provided, that the land comprised in each letting shall not exceed 
half an acre in extent, (c) and that where ‘the ‘holding contains not 
more than twenty-five acres of ‘tillage land, the number of such 
lettmgs shall not exceed one, and ‘that where the holding contains 
more than twenty-five acres of tillage land, but not more than fifty 
acres of such land, the number of ‘such lettings shall not exceed 
two; and so in proportion to the acreage of tillage land in the 
holding after fifty acres. 

See Rules of Jan., 1897, No. 160, Form No. 58, and Land Act, 1887, Sec. 4. 

(a) The Labourers (Ireland) Acts, 1883, 1885, 1886, 1892, and 1896, have given 
increased facilities for the building of labourers’ cottages. The following is the 
definition of the term “agricultural labourer,’ contained in Sec. 4 of the Act of 
1886 (49 & 50 Vic., ¢. 59):—‘ The expression ‘agricultural labourer’ in the said 
Acts and in this Act ‘shall mean a man or woman who does agricultural work for 
hire at any season of the year on the land of some other person or persons, and shall 
include hand-loom weavers and fishermen doing agricultural work ‘as aforesaid, and 
shall also include herdsmen.”” An evicted tenant who had been employed on an 
adjoining farm was held to be an agricultural labourer within this definition: 
Attorney-General v. Guardians, Ballymahon Union, 21 L. R. I. 534 (V.-C.). See also 
notes to next Section, and Land Purchase Act, 1891, Sec. 26, post, p. 48). 

(b) The Sections of this Act dealing with subletting are Secs. 2 and 5 (3), ‘also. 
Sec. 57, which defines a tenant as a person “ occupying land.” See also Land Act, 
1887, Sec. 4, which provides that a tenant letting to labourers, in accordance with 
the prescribed conditions, is to be deemed to be ‘still in occupation of the holding. 

(c) The letting under this Section is not to exceed “half an acre ”—i.c., half a 
statute acre: O'Donnell v. O’Donnrll, 13 L. R. I. 226. Under the Labourers’ Acts a 
letting of a statute acre can now, however, be made (55 Vic., c. 7). 


19. Where an application is made to the Court (a) for the deter- 
mination of a judicial rent in respect. of any holding, the Court, if 
satisfied that there is a necessity for improving any existing cot- 
tages or building any new cottages, or assigning to any such cottage 
an allotment not exceeding half an acre, for the accommodation of 
the labourers employed on such holding, may, if it thinks fit, in 
making the order determining such rent, add thereto the terms 
as to rent and otherwise on which such accommodation for labourers 
1s to be provided by the person making the application. (0) 

Where upon any such application the Court requires the tenant 
of the holding to improve any existing cottage, or to build any 
new cottage, such tenant shall be deemed to be a person to whom 
1. loan may be made under the Landed Property Improvemeut 
(Ixeland) Acts (c) for the improvement or building of dwellings for 
labourers, as if such person were an owner within the meaning of 
the seventh Section of the Act of the session of the tenth and 
eleventh years of the reign of Her present Majesty, chapter thirty- 
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two; but any such loan may be made for a less sum than the sum 


of one hundred pounds. 

If the landlord desires to build labourers’ cottages on a farm, the Court may 
authorize the resumption of sufficient ground for that purpose (Sec. 5). 

Advances may be obtained by a tenant ordered to build labourers’ cottages for 
that purpose under Sec. 31 (2) of this Act, as well as under the Landed Property 
Improvement Acts, as defined by Sec. 57. 

(a) The Land Commission have now power to make a similar order, where an 
agreement as to fair rent is filed: 45 & 46 Vic., c. 60, Sec. 3. 

(b) A penalty of one pound for every week during which the order is not com- 
plied with, after six months have elapsed from the date of the order, may be 
recovered in a summary way at Petty Sessions: 45 & 46 Vic., c. 60, Sec. 4. And it 
is the duty of the Sanitary Authority of the district to enforce this penalty : 
46 & 47 Vic., c. 60, Sec. 11. 

(c) The following statutes deal with advances for the erection of labourers’ 
‘cottages in Ireland :—10 '& 11 Vic., c. 23; 23 & 24 Vic., c. 19; 29 & 30 Vic., c. 40; 
40.& 41 Vic., c.. 27; 46 & 47 Vic., c. 60; 48 & 49 Vic., c. 77; 49 .& 50 Vic., c. 59. 
Loans under the Landed Property Improvement Acts are repayable by a rent- 
charge of 5 per cent. per annum for 35 years, to be paid by half-yearly payments 
on every 5th of April and 10th of October; the term of 35 years to be computed 
from the second of those dates next after the advance, and interest at 34 per 
cent. from the date of the advance to the first gale day after (29 & 30 Vic, 
c. 40, Sec. 3; 40 & 41 Vic., c. 27, Sec. 7). 

The provisions of this Section are now made applicable to holdings sold under 
any of the Land Purchase Acts. See Land Purchase Act, 1891, Sec. 26, post, p. 480. 


20. A tenancy to which this Act applies shall be deemed to 
have determined whenever the landlord has resumed pessession (a) 
of the holding either on the occasion of a purchase (b) by him of the 
tenancy, or of default of the tenant in selling, or by operation of 
law, or reverter, (c) or otherwise. Provided that: 

(1.) The surrender to the landlord of a tenancy for the purpose 
of the acceptance or admission of .a tenant (d) or otherwise 
by way of transfer to a tenant shall not be deemed to be 

, a determination of the tenancy : 

(2.) Where the landlord has resumed possession of a tenancy 
from a present tenant, he may, if he thinks fit so to do, 
reinstate such tenant in his holding as a present tenant (ey; 
and thereupon such tenancy shall again become subject to 
all the provisions of this Act. which are applicable to 
present tenancies ; 

Provided always, that the landlord and tenant may at the 
time of such reinstatement agree on the rent to be paid by 
such tenant, (f) and im such case such agreement shall 
have the same effect as if the rent so agreed on were a 
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judicial rent fixed by the Court under the provisions of 
this Act; 

(3.) Where a present tenancy in a holding is purchased by the 
landlord from the tenant in exercise of his right of pre- 
emption (g) under this Act, and not on the application or 
by the wish of the tenant, or as a bidder in the open 
market, then if the landlord within fifteen years from the 
passing of this Act re-lets the same holding to another 
tenant, the same shall be subject from and after the time 
when it has been so re-let, to all the provisions of this 
Act which are applicable to present tenancies ; 

(4.) A tenant holding under the Ulster tenant-right custom, (h) 
or a usage corresponding to the Ulster tenant-right custom, 
shall be entitled to the benefit of such custom, notwith- 
standing any determination of his tenancy by breach of a 
statutory condition, or of an act or default of the same 
character as the breach of a statutory condition. — 

Whenever a present tenancy is sold in consequence of a breach by 

the tenant, after the passing of this Act, of a statutory condition, (7) 
or, in the case of a tenancy not subject to statutory conditions, of 
an act or default on the part of a tenant, after the passing of this 
Act, which would, in a tenancy subject to such conditions, have 
constituted a breach thereof, the purchaser or his successors in title 
in such tenancy shall not at any time thereafter be entitled to apply 
to the Court under this Act to fix a judicial rent for the holding ; 
but this provision shall not prejudice or affect the right of such 
purchaser or his successors to hold at such judicial rent during the 
residue of such statutory term, if any, as the holding may then 
be subject to, under the provisions of this Act. 

(a) “This provision,” says Paties, O.B., “appears to me to embrace every case 
of the determination of a tenancy from year to year through the operation of a 
notice to quit or notice of surrender; and, in my opinion, although the words 
actually used are affirmative, a tenancy ‘shall be deemed to have determined 
whenever,’ their true meaning includes the negative, ‘shall not be deemed to be 
determined until: ’” M‘Donnell v. Blake, 28 L. R. Ir., at pp. 401, 402. Accordingly, 
it was held by the Court of Appeal in that case that a tenant who in 1885 had 
served a notice of surrender, and had afterwards withdrawn it and remained in 
possession, paying rent at the old rate, did not thereby deprive himself of his 
present tenancy or lose the right of having a fair rent fixed: M‘Donnell v. Blake, 
28 L. R. Ir. 395. “It is clear,” says Lord Asnzournn, C., “that any tenancy to 
which the Act applies can only be determined when the landlord resumes posses- 


sion of the holding: ” Montgomery v. O’Hara, 241. L. T. R., at p. 3. In that case 
it was held by the Court of Appeal, affirming the decision of the Queen’s Bench 
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Division (22 L. R. Ir. 608, 23 I. L. T. R. 5), that an originating notice served after 
a notice to quit has expired was valid. See also Sec. 13 (5), ante, p. 23?, and 
remarks of O’Hacan, J., in Laverty v. Moore, MacD., at p. 448. 

But this doctrine, that without the resumption of possession there can be no 
determination of a tenancy to which the Land Act applies, is confined to cases 
specified in this Section, and is not so general in its operation as might be sup- 
posed. In Jackson v. Hagan, 28 L. RB. Ir. 326, the Land Commission held that the 
effect of the Section was to prevent any surrender by operation of law taking place 
upon the acceptance by a present tenant of a new estate. But the Court of Appeal 
have now decided that this decision was wrong, and that there is nothing in that 
Act to prevent a bona fide surrender by operation of law of an old tenancy and the 
acceptance of a new one without any change of possession where this is clearly the 
intent'on of the parties: Conroy v. Marquis of Drogheda [1894], 2 I. R. 590. In 
that case the tenant had in 1885 signed a proposal to become tenant of her old 
holding, which was a present tenancy, together with 10 acres additional, at a 
bulk rent. The Court of Appeal held that under the particular circumstances of 
the case there was no intention to surrender the old tenancy, but that if the 
tenant and landlord had desired to do so, they could have effected such a sur- 
render without any change of possession. A present tenancy can, therefore, now 
be determined and a new future tenancy created in the same holding without any 
change in the occupation, but the parties must clearly intend to effect this altera- 
tion, and it will not be implied as the indirect effect of a transaction which had a 
different object in view, and where the attention of either of the parties was not 
called to the change in the character of the tenancy. Such appears to be the law 
as now laid down: by the Court of Appeal in Conroy v. Marquis of Drogheda [1894], 
27. R. 590, 28 I. L. T. R..59. See also Torrens v. Cooke, 22 L. R I. 239. 

In Butler v. O'Mahony, 32 I. L. T. R. 93, the same Court held that the accept- 
ance of a new lease (not a judicial lease) in 1886 by a present tenant, without any 
break in the possession, amounted to a surrender of his present tenancy by 
operation of law, and the creation of a new future tenancy in the holding. 

This Section, like the rest of the Act, applies only to occupying tenants. Where 
a middleman holds from year to year his tenancy determines on the expiration of 
a notice to quit without any resumption of possession: Huggard v. West, 27 I. L. 
T. R. 60 (Bewtey, J.) affirmed on appeal [1894], 2 I. R. 108. 

It was held by Brewtzy, J., on the wording of this Section, that the acquisition 
by a tenant of a small additional parcel of land, and the fixing of a bulk rent for 
the enlarged holding had not the effect of destroying a present tenancy previously 
existing: Jackson v. Hagan, 28 L. R. Ir. 326. But this decision was disapproved 
of by the Court of Appeal in Conroy v. Drogheda [1894], 2 1. R. 590; 281. L. ae: 
R. 59. The 17th Section of the Land Act, 1896, now, however, provides a means 
for altering the area of a holding without putting an end to a present tenancy in it. 

Where, before the passing of this Act. a notice to quit was served by a landlord, 
and, while it was current, an arrangement was entered into between the parties 
that the tenant should continue to occupy at an increased rent, it was held by the 
Court of Appeal that the notice to quit, having been abandoned by consent, did 
not per se operate to put an end to the old tenancy; and that neither did the 
increase of rent necessarily create a new tenancy; but that it was a question 
properly left to the jury whether a new tenancy was or was not created by the 
acts of the parties: Inchiquin v. Lyons, 20 L. RB. Ir. 474. See, also, Curoe v. 


Gordon, 26 I. L. T. BR. 95. 
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Where, however, ‘a writ of possession or civil bill decree in ejectment on title is 
actually executed, the tenancy is put an end to as .against all persons having 
interests in it: Allen v. Derby, 16 L. RB. Ir. 346, 351, 19 1... T. R. 47. In 
Haren v. Arehdale, 14 L. R. Ir. 296, A, who was tenant from year to year of a 
farm, mortgaged it to B, who subsequently entered into possession. The landlord 
served ia notice to quit on A, and on its expiration commenced an ejectment action 
against both A and B, and obtained judgment for possession. After the judgment 
was obtained, B, as mortgagee in possession, sold the interest in the farm to C, 
notwithstanding which, a writ of possession was executed and possession taken by 
the landlord. It was held by the Court of Appeal, reversing the decision of the 
Exchequer Division (reported in 12 L. R. Ir. 306,.17 I. L. T. R. 81, MacD. 385), but 
affirming the judgment of ANDREWS, J., that the execution of the writ of possession 
finally determined the tenancy under this Section; and that the sale by the mort- 
gagee after the judgment did not in.any way prevent the tenancy from coming to 
an end. In such a ‘case the Court will not interfere by injunction to restrain the 
execution of a civil bill decree regularly pronounced: Gorman v. La Touche, 26 
LR. Ir.2583, 24 1... 1. R.170 (C. A). 

In England, it-has been similarly held that the words “determination of the 
tenancy,” occurring in Sec. 7 of the Agricultural Holdings Act, 1883, mean “the 
end of the tenant’s holding, and not the time at which by the terms of the con- 
tract between the landlord and tenant the tenancy is expressed to come to an 
end.” (Per Lord CommripcE, C.J., In-re Paul, 24 Q. B. D., at p. 250.) 

In the case of ejectments for non-payment of rent, there is some conflict of 
decisions as to when the tenancy determines. In Russell v. Moore, 8 L. B. Ir. 318, it 
was held that the judgment determined the tenancy as from the date of the writ. 
FirzGeRALp, B., seems to have been of opinion that the tenancy was determined 
as from the gale day antecedent to ejectment: Hall v. Flanaghan, I. R. 11 C. L. 
470. On the other hand, Grzson, J., has held that the tenancy is not determined 
until possession is taken under the execution: Kennedy v. Gannon, 1 N. I. J. R. 
147: 3 Greer 250; following Bailey v. Mason, 2 I. L. C. R. 582. See, also, 
Wilson v. Burne, 24 L. R. Ir., at p. 37. Sec. 66 of the Landlord and Tenant Act, 
1860, distinctly preserves to the landlord a right to rent “to the time of the 
execution of such judgment or decree,” which is scarcely consistent with the tenancy 
having been previously determined. See ante, p. 120. And the 7th Section of 
the Land Act, 1887, provides that upon the service or posting of the notice and 
summary provided by the Section “the tenancy in the holding shall be determined as 
if a writ of possession under the judgment had been duly executed” (end of 
Sub-sec. 1). Of course, if the tenancy is redeemed under Secs. 70 and 71 of the 
Landlord and Tenant Act, 1860, it again revives with all its incidents. See ante, 
pp. 121-128, and Lombard v. Kennedy, 21 L. R. Ir. 201. 

The landlord must resume possession as landlord. Where, as mortgagee, he 
enters into possession of a holding in which a present tenancy subsists, such 
possession does not determine, or cause a merger of, the tenancy, which continues 
to subsist notwithstanding such possession: Farrelly v. Doughty, 15 I. L. T. R. 
100, MacD. 400. 

(b) “Sec. 1, Sub-sec. 3, entitles the landlord to purchase a tenancy upon receiving 
the prescribed notice of the tenant's intention to sell. Upon the service of notice 
by the landlord of his intention to exercise the right of pre-emption, the equitable 
estate in the tenancy passes to him, but, in the absence of further provision, the 
tenancy would remain undetermined unless there were an actual surrender or 
assignment of it” (per Patuus, C.B., Conroy v. Drogheda [1894], 2 I. R. at p. 601). 
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(c) This, apparently, refers to the case where a tenant has died intestate, leaving 
no person entitled to his personal estate (Sec. 3, ante). See Conroy v. Drogheda 
[1894], 21. R. at pp. 601-2. 

(d) See Sec. 7, ante, which provides for the case of a surrender of a tenancy, and 
acceptance by the tenant himself of a new tenancy, as well as for the admission of a 
different tenant. 

Though a mere constructive surrender has not the effect of destroying a tenancy 
and creating an entirely new one in its place, yet this Section does not prevent the 
bona fide surrender of an old tenancy and the creation of a new one, without any 
break in the occupation of the tenant, where that is the intention and object of the 
parties: Z'orrens v. Cooke, 22 L. R. Ir. 239 (C. A.); Conroy v. Drogheda [1894], 2 
T. R. 590, 28 I. L. T. R. 59 (C. A.); Butler v. O'Mahony, 32 I. L. T. R. 93 (C. A.). 
“Surrender depends on intention, and the doctrine of implied ‘surrender is not 
destroyed by Sec. 20” (per Buwuny, J., Kelly v. Hamilton [1897], 2 I. R at p. 29). 

For cases where it was held that a surrender by one tenant and a re-letting of 
the same holding to another, was “by way of transfer” within the meaning of this 
Sub-section, and so did not amount to a determination of the original tenancy, see 
Conlan v. Campbell, Greer Leading Cases 297; Ryan v. Gloodbody, 2 Greer 33. 

A surrender cannot be made to take effect in futuro: Doe v. Milward, 3 M. & W. 
328. “There are three requisites in the case of a surrender—It must be in writing, 
which is required by the Statute of Frauds, it must be stamped, and it must 
operate as an immediate conveyance of the tenant’s interest: ” per Mr. Com- 
missioner Lirron, Weville v. Harman, 17 I. L. T. R., 86, MacD. 277. As to what 
is necessary to constitute a valid surrender, see notes to Landlord ‘and Tenant Act, 
1860, Sec. 7, ante, pp. 19-23. 

Ag to the right of middlemen to surrender, where the rents of their sub-tenants are 
reduced by the Court, See Land Act, 1887, Sec. 8, post, p. 412. 

(e) The intention of the landlord to reinstate a tenant asa present tenant may be 
inferred from circumstances, as, for instance, where he receives payment of the 
back rent, even after the period for redemption has expired: Zhompson v. T'emple- 
town, 271. L. T. R. 55, or where an agreement fixing a fair rent is signed upon the 
re-instatement : Phillips-Conn. v. Denn, 34 1. L. T. R. 88; or where the eviction was 
by arrangement for some indirect object: Crotty v. White, 3 Greer 230. But see 
Burke v. Bond, Greer Leading Cases, App. 18. 

(f) An agreement under this Sub-section as to the amount of rent to ihe paid, when 
a tenant is re-instated in his holding after having been evicted, creates a judicial 
rent and a statutory term even though it is not filed in Court under Rules of 
January, 1897, Nos. 139 and 140: M‘Carthy v. Warmington, 29 1. i. ©. R.- 149 
(BEwxLeEy, J.). 

(g) As to the landlord’s right of pre-emption, see Sec. 1 (3) and notes thereto, 
ante, pp. 238-235 

(h) This clause places tenants holding under the Ulster custom in a much better 
position than other tenants, for the latter, if compelled to quit their holdings in 
consequence of the breach of any statutory condition, are deprived of their right to 
compensation for disturbance (Sec. 13 (6)). 

(i) ‘As to a sale in consequence of a breach by a tenant of a statutory condition, 
‘see Sec. 1 (7) and Sec. 13, ante. Non-payment of rent is a breach of a statutory 
condition, so that where a present tenant, whether he has had a fair rent fixed or not, 
is evicted for non-payment of rent, and, in consequence of the proceedings, sells his 
tenancy pending redemption, the purchaser from him cannot at any future time 
apply to have a fair rent fixed: M‘Keon v. O’Weill, 321. L. T. R. 112; 1 Greer 61 
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(L. C.). But it is otherwise if the tenant sells before the execution of the judgment 
or decree for possession, or if the sale.is not in consequence of the proceedings, but 
for some cther reason: Ferguson v. Gosford, 2 N.\.J. 8.31; 4 Greer 38 (C. A.); 3 
Greer 350 (L. C.); 3861. L. T. R. 5 (C. A.), Greer v. Gosford, 2 N. J. J. R. 230 (L. C.). 

The final clause of the Section has been held, also, by the Land Commission not to 
apply to a case where a landlord, having recovered a personal judgment for rent, in 
his capacity of execution creditor, and not gué landlord, caused the tenancy to be 
sold under a writ of fi. fa.: Reddy v. Elliott, 30 L. R. I. 653. See, also, on this point, 
judgment of the Court of Appeal in Dickie v. White, 1 N. I. J. R. 128, where a 
similar question was raised, but not decided; and Boyce v. Gordon, 3 Greer 245 
(Barney, A. L. C.). 


21. Any leases (a) or other contracts of tenancy existing at the 
date of the passing of this Act, except yearly tenancies (0) and 
tenancies less than yearly tenancies, which said existing leases and 
contracts of tenancies (except as aforesaid) are in this Section 
referred to as existing leases, shall remain in force to the same 
extent as if this Act had not passed, and holdings subject to such 
existing leases shall be regulated by the lawful provisions contained 
in the said leases, and not by the provisions relating to tenancies 
in that behalf contained in this Act.:- Provided that at the expira- 
tion (c) of such existing leases, or of such of them as shall expire 
within sixty years after the passing of this Act, the lessees, (d) if 
bona fide in occupation (e) of their holdings, shall be deemed to be 
tenants of present ordinary tenancies from year to year, at the rents 
and subject to the conditions of their leases (f) respectively, so far as 
such conditions are applicable to tenancies from year to year; but 
this provision shall not apply where a reversionary lease (g) of the 
holding has been bona fide made before the passing of this Act; and 
provided also that where it shall appear to the satisfaction of the 
Court that the landlord desires to resume the holding for the bona 
fide purpose of occupying the same as a residence (h) for himse!f, or 
as a home farm (7) in connection with his residence, or for the 
purpose of providing a residence for some member of his family, the 
Court may authorize him to resume the same accordingly, in the 
manner and on the terms provided by the fifth Section (4) of this 
Act with respect to the resumption of a holding by a landlord : 
Provided always, that if the holding so resumed shall be at any 
time within fifteen years after such resumption relet to a tenant, 
the same shall be subject, from and after the time of its being so 
relet, to all the provisions of this Act which are applicable to 
present tenancies. 

On the termination of any such existing lease in any holding 


Se 
\ 
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which if it had been held from year to year would have been subject 
to the Ulster tenant-right custom, or any usage corresponding 
therewith, the person who would have been entitled to make a 
claim under the first or second Section of the Landlord and Tenant 
(Ireland) Act, 1870, in respect of the same holding shall be entitled 
to do so notwithstanding that the holding was held under any such 
lease, but this proviso shall not apply to leases in which there is 
contained a provision expressly excluding the Ulster tenant-right 
custom or a usage corresponding therewith. 

In any case in which the Court shall be satisfied that since the 
passing of the Landlord and Tenant (Ireland) Act, 1870, the accept- 
ance by a tenant from year to year of a lease of his holding containing 
terms which, in the opinion of the Court, were at the time of such 
acceptance unreasonable or unfair to the tenant, having regard to the 
provisions of the said Act, was procured by the landlord by threat 
of eviction or undue influence, the Court may, upon the application 
of the tenant made within six months after the passing of this Act, 
declare such lease to be void (1) as and from the date of the applica- 
tion or order, and wpon such terms as to costs or otherwise as to 
the Court shall seem just; and thereupon the tenant shall as and 
from such date be deemed to be the tenant of a present ordinary 
tenancy from year to year at the rent mentioned in such lease. Any 
person aggrieved by the decision of the Court in any proceedings 
under this Section may, by leave of the Court, which leave shall 
be granted wnless the Court shall consider the appeal frivolous or 
vexatious, appeal to Her Majesty's Court of Appeal in Ireland, and 
the decision of the said Court of Appeal shall be final and con- 
clusive.* 


The effect of this Section is, according to PattEs, C.B., “to compel the tenant 
to continue in possession, and the landlord te elect to treat him as a tenant” 
(Ireland v. Landy, 22 L. R. Ir. at p. 422). The 5th Section of the Landlord and 
Tenant Act, 1860, is in substance applied to every tenant of an expired lease (cbid.). 
The tenancy so created is not a prolongation of the old lease, but a new tenancy subject to 
the conditions of the lease: Barton v. Atkinson, 35 I. L. T. R. 198 

The Section only applies to leases existing on the 22nd of August, 1881. Lessees 
under leases made between that date and 1st January, 1883, may in certain 
cases be entitled to have fair rents fixed under Sec. 8. See ante, p. 275. 

(a) An agreement for a lease is included within the term “lease :” per BEWLEY, J., 
Donnelley v. Galbraith, 28 I. L. T. R., at p. 55. See also Land Act, 1870, Sec. 70 
(incorporated by Sec. 57 of the present Act). The date, however, from which the 
term is to commence must be fixed: Marshall v. Berridge, 19 Ch. D. 233; Wyse v. 
Russell, 11 L. R. Ir. 173, 17 1. L. T. R. 31, MacD. 281; White v. M‘Mahon, 18 L. 


*The portion of the Section in italies has been repealed by Stat. Law Rey. 
Act, 1894. 
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Sect. 21. R. Ir. 460, or circumstances. must. exist, by reference to which it may be fixed: 
> Phelan v. Tedcastle, 15 L. R. I. 169, 175; Sims v. Sinclair, 18 I, L. T. R. 60. Thus, 
an agreement in writing between A and B, that, on paying £20, B was to get 
possession of a farm, and also a lease for 21 years, at the yearly rent of £16; and 
that: B, om giving up possession at the end of the 21 years: was: to get his money 
returned, was held by the Court of Appeal to be a valid agreement for a lease to 
commence on the date of the payment of the £20: Hrskine v. Armstrong, 20 L. R. 
Tr. 296 (affirming the decision of the Land Commission, 21 I. L. T. R. 15). See also 
Broe v. Maunsell, 16 1. L. T. R. 48; MacD. 274. 

As to enforcing specific performance of an agreement for a judicial lease, see 
Kelly v. Enright, 11 L. R. I. 379, 17 I. L. T. & 8. J. 466, MacD. 272; and notes 
to Sec. 10 (ante, p. 279). 

Where, on an application to fix a fair rent before the passing of the Land Act, 
1887, a lease for lives of the holding in question was produced, it was held that the 
onus. of proof as to the dropping of the lives lay on the tenant, and that the land- 
lord was not bound to prove that they were in being: Aylward yv. Jones, 18 I. L. 
T. R. 111; Gall v. Manly, 16 1. L. T. R. 57. 2 

Yearly tenancy. (%) “ Yearly tenancies” are not identical’ with “tenancies from year to year; ” 
' and a tenaney for one year certain is a yearly tenancy within the meaning of this 
Section: Ryan v.. Chadwick, 14 L. R. I. 353. 

Where a tenant held under a written agreement at a certain rent, and it was 
provided that there should not be a re-valuation for 21 years, it was held, not- 
withstanding, that the tenaney was a yearly one: Cuthbert v. Young, 16 I. L. 
T. BR. 58. So where a landlord was debarred from taking up. possession, without 
giving eight years’ previous notice of his intention to do so, it was also held that 
the tenancy was a yearly one within the exception mentioned in this Section: 
Weir v. Torney, 19 1. L. T. BR. 41. 

Aeeasoris ektate (c) Prior to the passing of the Land Act, 1896, it was held that where the lessor’s 
ce with estate terminated with the lease no. tenancy was created om its expiration by force 
of this Section: Massy v. Norse, 20 L. R. I. 57, 464. In that case, by a marriage 
settlement, lands were vested in trustees upon trust for three persons successively 
as tenants for life. There was no leasing power given by the settlement. The two 
first tenants. for life joined in a lease for their own lives, which was: subsisting at 
the date of the passing of the Land Act, 1881. Upon the death of the last sur- 
viving lessor the third tenant for life brought an ejectment. The former lessee 
contended that by virtue of this Section he became, on the expiration of the lease, 
a tenant from year to year of the holding. It was held, however, by the Court of 
Appeal, affirming the decision. of the Queen’s Bench. Division, that no such tenancy 
was created by the statute, and that the plaintiff was entitled to recover posses- 
sion, The lessee; in such a case, it was also held, was deprived of any right during 
the: currency of the lease, to have a fair rent fixed under the Ist Section of the 
Land Act, 1887: Moylam v. Finch,.28 L. R. 1. 595, 26.1. L. D. R. 2. In that case the 
Court of Appeal overruled the decision of the Land Commission (28 L. R. DL. 332, 
241. L. T. R. 65), and restored that of the Sub-Commission (22 I. L. T. R. 99). See 
also Barton v. Atkinson, 30) L. R. In. 396, 241. L. T. R. 26. Now, however, the 10th 
Section of the Land Act, 1896, makes tenancies: created by tenants: for life or 
other limited ownens generally binding upon remaindermen. But no decision: has 
yet been pronounced as to the effect of that Section upon the cases above cited. 
At the expira- “ 4¢ the expiration” is not to be construed as “ after the expiration.” Per 
tion. Errzernon, L.J., O'Donovan v. Kenmare [1896], 2:1. Ri, at p. 528: Thus, a lessee 
for his own life who continued in occupation of the demised premises up to the 
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moment of his death was held to be, within the express words of the Section, in 
bona fide occupation of his holding at the expiratiom of his lease, so as to create 
a tenancy from year to year in his representatives: Roe v. Cooney, 14 L. B. Ir. 243. 
See, however, Gorman v. Graham, MacD. 269, and French v. Dufiy,. 32 YG TT: RB. 
117. The latter decision, however, appears to have turned entirely on the fact 
that the surviving lessee was not in bona fide occupation even prior to the date 
of his death. 

Where a lease for lives, with a covenant by the landlord for perpetual renewal, 
contains no covenant by the tenant to name lives or accept renewals, there is no 
obligation on him to do so; and, on the dropping: of the lives, the tenant. may, if 
he chooses, become a present tenant under this Section: Shinnick v. Beresford, 
MacD. 516. But sometimes a covenant by the tenant to renew may be implied: 
Ward v. M‘Roberts, 25 L. R. Ir. 224; Foley v. Roland [1898], 11. R. 311; in which 
case the tenant may be compelled to take out a fee-farm grant, unless there has 
been laches on the part of the landlord im enforcing the covenant: Pilson v. Spratt, 
25 L. R. Tr. 53 Mickey v. Ronayne, 35.1... T.. R. 208. 

Where a tenant held under a lessee whose interest was converted into a 
perpetuity under the Trinity College Leasing and Perpetuity Act, 1851, and was 
entitled under an expired lease to the benefit of a toties quotics covenant for 
renewal on payment of a proportion of the fine and additional rent, it was held 
that by the payment of the fine and the increased rent he had also converted 
his holding into a perpetuity, though he had not taken out any grant or renewal 
of the lease: O’ Donnell v. Norton, 21 I. L. T. R. 23. 

There is not, in the absence of express contract, any equity entitling a sub-lessee 
to compel his lessor to procure a renewal from a head landlord in pursuance of 
@ covenant contained in the lease by the latter, for the purpose of feeding the 
sub-lease: Ha p. Quinn [1895], 1 I. R. 187 (V.C.). 

As to the obligation of a landlord under a toties quoties covenant to renew, in 
respect of any further estate or interest in the lands aequired by him after the 
execution of the lease, see Lyttle v. Fox [1898], 1 I. R. 340: Coey v. Pascoe [1899], 
TE. R. 125; and Stackpoole v. Sampson, 2 I. W. L. BR. 117. 

A lessee entitled to surrender under a clause in his lease may, if by the mere 
service of a notice he can terminate the lease, claim the rights of a present tenant 
under this Section: Hodges v. Clarke, 17 I. L. T. R. 83. But where the surrender 
is required by the clause to be completed by delivery of possession, he cannot do 
so: Perrott v. Dennis, 18 L. R. Ir. 29; 201. L. BT. R. 7. 

Where, however, the landlord consents to the lessee surrendering, he may sur- 
vender his lease and become a yearly tenant without giving up possession: Z'orrens 
v. Cooke, 22 L. R. Ir. 239. But im suck a case the new tenancy, being created by 
agreement between the parties and not by foree of this Section, is a future tenancy 
if the surrender takes place after January Ist, 1883: Torrens v. Cooke, 22 L. R. Ir. 
239. See notes to Sec. 20, ante, p. 297. 

(@) The term “lessees” is not confined to the persons named in the instrument 
cof lease, but includes all persons in whom the interest is vested at the time the 
lease expires: Weville v. Harman, 17 1. L. T. R. 86, MacD. 277. It means in fact 
“the tenant under the expired Jease” (per Parius, C.B., Ireland v. Landy, 22: L. 
R. Ir: at p. 419). The interest in the lease must’, however, have become vested in 
the person claiming to be tenant in some legal manner: Hart v. Kirk, 12 = R. ix. 
364, MacD. 268. And the onus lies upon the tenant of showing how the interest 
of the original lessee became vested in him: Hutchinson v. Kavanagh, 18 sa L. 
T. R. 5 (note). A person in possession of leasehold premises may, however, acquire a 
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title by the Statutes of Limitation so as to obtain the benefit of this Section; and 
this may occur even where the lease contains a clause against alienation: Rankin 
vy. MMurtry, 24 L. RB. Ir. 290 (Q. B. D.). 

The term “lessee” may in relation to one tenancy include a plurality of persons, 
even though they occupy different portions of the demised premises in seyveralty. 
In such a case the several persons who thus occupy the entirety of the lands 
together constitute a “conjunct” tenant, and as such are entitled to the benefits 
of this Section: Zreland v. Landy, 22 L. R. Ir. 403 (C. A.): Smyth v. Reid [1901], 


I. RB. 61. 
Sub-lessees. <i a lease and sub-lease expire simultaneously, the sub-lessee, if bona fide in 


octupation of the holding, becomes by the combined force of this and the 15th 
Section, tenant to the head landlord at the rent and subject to the conditions of 
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/ ae lease under which he held from the middleman: Seymour v. Quirke, 14 L. R. 


Bona 
occupation. 


Subletting. 


Ir. 455 (App.), 97 (Q. B. D.), 18 I. L. T. R. 29. 
(ce) The lessee must be bona fide in occupation of the holding in order to claim 


the benefit of this Section. As to the meaning of the expression “bona fide,” 
Patties, C.B., in M‘Carthy v. Swanton, 14 L. R. Ir., at p. 375, says: “It means in 
good faith, really, as distinguished from colourably or fraudulently. It is easy to 
suppose a change of occupation immediately before the termination of a lease 
(with the mere object of obtaining the benefit of the Section, and the intention, or, 
perhaps, the obligation, of reinstating the former occupant), which might be deemed 
fraudulent and an attempt to evade the Act of Parliament.” 

The tenant must be in occupation of the entire holding; where, however, by an 
arrangement between the parties portion had been surrendered or re-demised to 
the landlord, the Court of Appeal considered that there had been merely a 
“shrinkage ” of the original letting, and that the remainder, of which the tenant 
remained in occupation, might be regarded as the entire holding: Wagle v. 
Galbraith, 25 I. L. T. BR. 33 (see remarks of FitzGrBzon, L.J., on this case in 
Mooncy v. Willcocks, 28 L. R. Ir. at p. 120). 

The proviso in Sec. 57 as to subletting with the consent of the landlord applies 
to a lease under this Section, so that if a lessee has sublet part only of the demised 
premises with the landlord’s consent, he is entitled, on the expiration of his lease, 
to continue as tenant from year to year of the whole of the demised premises—his 
sub-tenants having the same right against him as he had against the head land- 
lord: M‘Carthy v. Swanton, 14 L. R. Ir. 365, L8el.) Le eRar6ox 

“Having regard to the way in which occupation is treated in this statute, it is 
plain there are two kinds of occupation referred to—one where a man is in by 
himself, and one where he is in partly by himself and partly by his sub-tenants. 
It appears to us that the construction of this Act is made harmonious and perfect 
by deciding that where a lessee has sublet part of his holding with the consent of 
his landlord, the sub-tenant’s occupation is his occupation under the 21st Section, 
in which case he is made himself a tenant from year to year at the rent under the 
lease, his sub-tenants continuing his sub-tenants as before: ” per Sir H. Suxzivan, 
C., M‘Carthy v. Swanton, 14 L. R. Ir. at p. 371. 

A lessee who has sublet the whole of the demised premises, even with the land- 
lord’s consent, has no right under this Section: M‘Carthy v. Swanton (ubi supra). 

Where a part has been sublet without the landlord’s consent the lessee is also. 
deprived of any rights under this Section as not being in bona fide occupation ; 
unless the subletting is within one of the classes mentioned in the 7th Section 
of the Land Act, 1896, where the tenant is, notwithstanding the sub-letting, to be 
deemed to be in bona fide occupation; or unless the subletting is for the use of 
labourers employed on the holding within the provisions of Sec. 4 of the Land 
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Act, 1887. Before 1887 it was held that if the subletting was without the 
landlord’s consent, this Section did not operate, irrespective of the extent of the 
holding sublet: Meredith v. Hungerford, 14 L. R. Ir. 438. Unless the part sublet 
was very insignificant: Beamish v. Crowley, 16 L. R. Ir. 279. 

In Maconchy v. Robertson, 18 L. RB. I. 483, a lessee of 120 acres at £100 per annum 
had sublet a house and about half an Irish acre at £4 10s. per annum. No express 
consent was given by the landlord to the subletting. He admitted, however, in 
his evidence that he knew that the sub-tenant occupied the house, but stated that 
he did not know that he occupied it as tenant. Upon these facts the jury found 
that the landlord had consented to the subletting. It was held, however, by the 
Court of Appeal, affirming the decision of the Exchequer Division, that there was 
no evidence proper to be submitted to them of the landlord’s consent, and verdict 
and judgment were entered for the plaintiff upon the ground that the lessee was 
‘not bona fide in occupation at the expiration of the lease. Lord Asnrournz, C., in 
giving judgment, adopted the language of Paties, C.B., in the Court below, in 
the following words :— 

“Consent must mean something active, as distinguished from passive. It may, 
of course, be inferred from acts. I must treat this case as if it was necessary on 
the part of the defendant to show that there was an agreement by the landlord to 
the subletting: ” (18 L. R. I., at p. 488). “In each case such as the present,” 
says FirzGrpzon, L.J., “the lessee has the burden thrown upon him of showing 
that he sublet the part of his holding not occupied by himself with the consent 
of his landlord. It is not at all necessary for the landlord to show that the sub- 
letting was against his will; nor is it enough for the tenant to show, in a case 
where the landlord’s consent was immaterial, merely that he came to know of it 
afterwards. Proof of subsequent knowledge and acquiescence may be, in some 
cases, evidence of previous consent, but where the landlord could do nothing 
effective to prevent subletting, the mere fact that when he became aware of it he 
did nothing will not prove consent: ” (18 L. R. Ir. at p. 490). The landlord’s know- 
ledge and acquiescence may, however, be evidence of his consent, where it was in 
his power to prevent the subletting: Keating v. Bolton, 22 L. R. Ir. 143. In that 
case, however, there was evidence that the landlord’s agent had invited the 
tenants to apply to have a fair rent fixed; and this appears to have been, at least, 
one of the grounds of the decision. See remarks of Firzcrszon, L.J., in Kennedy 
v. Essex, 28 L. R. Ir., at 593. 

Where the lease itself contains an express permission to sublet, it is not necessary 
to prove a distinct consent to each act of subletting: IM‘Carihy v. Swanton, 14 
Eo irs 560,181. L.1) R...85,. 

If a landlord makes a lease of lands, partly in his own hands and partly in the 
hands of a tenant, the effect of this is to make the former tenant a sub-tenant of 
the lessee (see notes to Landlord and Tenant Act, 1860, Sec. 12, p. 38, ante). In 
such a case, as there is no subletting by the lessee but only the assignment of the 
reversion in the lands sublet to him, the case does not come within the proviso in 
Sec. 57, post, as to subletting with consent, and the lessee, not being in occupa- 
tion of the entire holding, is not entitled to the benefit of this Section. See dictum 
of FirzGrszon, L.J., in Flannery v. Nolan, 20 L. R. Ir., at p. 540; adopted by 
the Land Commission, Buchanan v. Cowell, 26 1. L. T. R. 24. 

But in such a case if the original sub-tenant dies, and some other person succeeds 
him, without being legally entitled to the tenancy, paying the same rent, but 
receiving receipts in his own name, this may be regarded as a new subletting by 
the middleman, and, if a sufficient time elapses to extinguish the old tenancy by 
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force of the Statutes of Limitation, the proviso as to consent may apply to the 
new letting: Jackson v. M‘Master, 28 L. R. Ir. 176 (C.A.). Reported as M“Master 
v. Betty, 24 I. L. T. R. 36. See, however, remarks of Wanker, C., on this case: 
Mulcaire v. Lane-Joynt, 32 L. R. Ir., at p. 687. 

See. 7, Sub-sec: 3, of the Land. Act, 1896, also, now provides that where part 
of the property held under one demise is sublet, and the property was let to the 
tenant: subject to the tenancy of some other person in the part sublet, the Court 
may divide the property, and fix a rent im respect of the part not sublet. See 
that Section and notes thereto, post, p. 546. 

See. 11 of the Land Act, 1896, also provides that in the case of sublettings 
made in violation of 7 Geo. IV., c. 29, or of an agreement against subletting in a 
lease, the head landlord shall be deemed, in certain cases, to have given his 
consent. to the subletting, though he has not expressly done so. But quere 
whether this applies as between the head landlord and the middleman. See notes 
to that Section, post. p. 551. 

See, further, as to subletting and bona fide occupation, Bowman v. Catherwood, 
28 L. R. Ir. 572, notes to Sec. 57 of this’ Act, post, to Land Act, 1887, See. 4, 
and to Land Act, 1896, See. 7, post, pp. 402-3, and. 543-6, 

(f) On the expiration of the lease, or upon application in the prescribed manner 
under Sec. 1 of the Land Act, 1887, the lessee becomes tenant from year to year, 
subject to the conditions of his lease, so far as the same are applicable to a 
tenancy from year to:year. In Bolton v. Barry, 12 L. R. I. 158, one of the con- 
ditions of the lease was, that the lessee should deposit with the lessor the sum 
of £500, which was to be retained by him as security for the payment of the rent 
reserved until the termination of the lease, and then returned. It was held by 
the Common Pleas Division, upon a case stated (O’Briun, J., diss.), that this was 
a condition applicable to the tenancy from year to year, and that the landlord 
was: entitled to retain the money on the same conditions as he had held it under 
the lease. This case was affirmed on Appeal, but the decision of the Court of 
Appeal is not reported (see Murray and Dixon’s Digest, col. 870). It was also followed 
by the: Queen’s' Bench Division in a case under the Ist Section of the Land Act, 
1887: Walson v. Smyth, 23 1. L. T. R. 7. 

Where, however, a fine of one half-year'’s rent’ was paid on the execution of a 
Tease, and there was a covenant to allow this sum in discharge of a particular 
gale of rent being the last under the lease, it was held (distinguishing Bolton v. 
Barry, 12 L. Tr. 158) that an. assignee of the lease was entitled to the benefit of 
the covenant, even, though he: did not give up possession on the expiration of the 
Tease, but continued on as tenant under the terms of this Section: Borrowes v. 
Delancy, 24 L. R. Ir. 503. 

A, covenant against alienation in a lease does not, however, attach to the yearly 
tenancy created on its’ expiration under this Section being inconsistent with the 
right of sale conferred by Sec. 1 of this Act: Wright & Tittle’s Contract, 29 L. 
R. Tes 1il. 

(g) The term “reversionary lease” in the proviso means a lease which 
is to .commence, nob merely im futwro, but upon the determination of 
a prior subsisting lease. It .does not apply to a lease which commences 
in presenti, subject to .existing leases, and by virtue of ‘which the lessee 
becomes landlord to the existing lessees, during the continuance of the leases of 
the latter: M‘Keague v. Hutchinson, 18 I. L. T. R. 70, MacD. 513. As to the 
‘distinction between a: reversionary lease and’ a lease of the reversion, see notes to 


44 § 45 Viet., Cap. 49. 30% 


Sec. 12 of Landlord and Tenant Act, 1860, ante, p. 38, and Furlong’s Landlord 
and Tenant, Vol. I., p. 19 (1st ed.). 

Where the landlord is himself a middleman, semble, a reversionary lease by the 
superior landlord will be within this proviso; and the lessee in reversion will be 
entitled to recover possession both from the middleman and his tenant, even 
though the latter may be in bona fide occupation at the expiration of the lease: 
Hart v. Kirk, 12 L. R. Ir. 364, MacD. 268. 

A “reversionary lease of the holding” need not necessarily be a lease of the 
whole holding. No statutory tenancy arises under this Section, on the deter- 
mination of a lease, where a reversionary lease of any part of the holding has 
‘been bona fide made before the passing of the Act either to a third party (Beamish 
v. Crowley, 16 L. R. Ir. 279, 19 I. L. T. B. 45) or to the occupying tenant (Sproule 
v. Ramsey, 261. L. T. R. 4 (C. A.); Brooke v. Dewhurst, 2 Greer, 76. 

(h) If the landlord applies to resume possession of a holding on the expiration 
of a lease, upon the ground that he requires it as a residence for himself 
‘or for some member of his family, he must show that his primary and real 
object in doing so is to provide a residence, and to do so directly and immediately : 
Shine v. Lynch, 181. L. T. R. 15. “What the statute contemplates is something 
‘irect and immediate, not a floating future intention, to be carried out as ercum- 
stances permit” (per O’Hacar, J., ibid.). Thus, a landlord’s intention to make 
provision for his son, and, after some years, to build a residence for him n the 
holding, is not sufficient to entitle him to the resumption of the holding on the 
‘expiration of the lease: Lynch v. Callaghan, MacD. 336. See, also, Silk v. Newell, 
‘21 I. L. T. R. 48 (Sub-Com.). 

The right of resumption conferred by this Section is a privilege given to the 
‘landlord personally. Per Lord AsnBournr, C., Martin v. Martin [1898], 1 LI. 
R., at p. 119; and in this respect is to be contrasted with the right of resumption 
‘for certain specified purposes conferred by Sec. 5 of this Act, “none of which 
“are purely personal to the landlord for the time being, and all of which have 
reference to the improvement of the inheritance, or are of public utility” (Zbéd., 
at p. 120). The right conferred by this Section may be exercised by a landlord who 
is merely a tenant for life, though he cannot fix a charge upon the inheritance in 
respect of the compensation which he may have to pay as the price of resuming 
possession; nor is he entitled, in the absence of any arrangement with the 
remainderman, to take for his own exclusive benefit the interest in the tenancy 
which is put an end to: Martin v. Martin [1898], 11. R. 112; 311. L. T. R. 103 (C.A.). 

A landlord desirous of resuming possession under this Section must serve an 
originating notice upon the tenant (Form No. 59) either within the last three 
months of the term, or within three months after the termination of the lease: 
Rules of Jan., 1897, No. 161, post, 759. 

(i) A landlord may resume for the purpose of occupying the holding as a 
residence, or as'a home farm in connection with his residence. A “home farm” 
is described by Morris, C.J., in Gamble v. Simpson, 17 I. L. T. R. 44, MacD. 244, 
‘as being “a farm occupied for the convenience, appurtenant to, and in connection 
-with, and for the advantage of a place of residence.” This defmition was approved 
-of, but stated not to be exhaustive, by Lord Asmpournn, C., in Hamilton v. Sharpe, 
20 L. RB. Ir., at p. 235: and the definition of Mr. Sub-Commissioner REARDON in 
Musgrave v. Hanley, MacD. 333, was quoted with approval by the. same ccckia§ 
as follows:—“A home farm is one used in connection with the landlord’s 
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the purposes of profit, though, of course, surplus produce may be sold or other- 
wise disposed of in the usual way.” 

The case of Hamilton v. Sharpe, 20 L. R. Ir. 224, may now be considered the 
leading case on the subject of home farms. There the landlord, who was owner 
of 100 acres of land, had let 61 acres for a term of 21 years, and the remainder, 
with the exception of the dwelling house and four adjacent acres, on tenancies from 
year to year. Having got up possession of the portion held from year to year 
before the passing of the Land Act, 1881, he, on the expiration of the lease, served 
notice of his intention to resume possession of the portion held under the lease as 
a home farm. Upon this application the Land Commission stated a case for the 
opinion of the Court of Appeal, finding themselves as matters of fact—(1) That 
the landlord was desirous to resume the holding for the bona fide purpose of 
occupying the same; (2) that he bona fide intended to use the holding, when 
resumed, as a farm or portion of a farm; and (3) that such farm would, from its 
situation, be a farm in connection with his residence. Upon these facts the 
Court of Appeal held that the holding was a “home farm” which the landlord 
was entitled to resume under this Section, prefacing their order with a declaration 
that they understood from the case stated by the Land Commission “that the land- 
lord desired to resume the holding in question for the bona fide purpose of keeping 
the same as a farm, to be used for the convenience or advantage of his residence, 
and in connection therewith, and not merely as an ordinary farm, to be used for: 
the purpose of profit.” 

It appears from this decision that even though the landlord’s intention to resume 
possession be with the purpose of using the farm mainly for purposes of profit, it 
may still be a “home farm,” provided it appears that he does not desire to 
resume it merely for that purpose. 

A home farm is not necessarily connected with a large estate; the owner may 
have no other farm, either let or not let to tenants, except it: Judgment of 
FirzGrsson, L.J., Hamilton v. Sharpe, 20 L. R. I., at p. 237. 

Nor again is it necessary, in order that a landlord should be entitled to resume: 
possession, that the farm should at any previous time have been a “home farm.” 
“As to the argument,” says Barry, L.J., “that, to comply with the requirement 
of Section 21, the farm must, at some previous time, and particularly at the time- 
of the letting, have been a home farm, I think that would make nonsense of the 
whole Section. The case of a home farm differs in that respect from demesne lands. 
and townparks, as they are spoken of in the Act in reference to their condition at 
the time of the letting whereas Section 21 contemplates a condition of things, as: 
regards a home farm, that may never have existed before: ” Hamilton v. Sharpe, 
20°: RS ingtatepe esse 

In Gamble v. Simpson, 17 I. L. T. R. 44, MacD. 244, an agricultural tenant 
holding 34 acres of land with a dwellinghouse thereon, under a fee-farm grant, 
demised a portion of the land by a sub-lease for years. The sub-lessee, on whose. 
holding there was no dwellinghouse, resided on another farm held under a different 
landlord, while the sub-lessor continued to occupy the dwellinghouse under the fee- 
farm grant, and still cultivated a portion of the farm. It was held by the Common 
Pleas Division, on a case stated by Patixs, C.B., that the portion so sublet, and 
not used in connection with the dwellinghouse did not constitute a “home farm’” 
within the Act. 

As to home farms generally, see, further, Hill v. Millar, 19 I. L. T. R. 51; 
Westropp v. O'Grady, 18 1. L. T. R. 32; Fitegerald vy. Costelloe, ib. 33; Stothers- 


44 § 45 Vict., Cap. 49. 309 


v. Nicholson, 16 I. L. T. R. 35, MacD. 246; Harl v. Neill, R. & D. 244, MacD. 316; 
and notes to Land Act, 1896, Sec. 5, post, pp 526-377 

(k) “The terms provided by the 5th Section” as to resumption, refer to the 
tenant’s right to compensation in such cases. This does not include “ compen- 
sation for disturbance: ” M‘Farland v. Carre, 17 I. L. T. & S. J. 60, MacD. 338. 
The “true test of the compensation to be given to the tenant,” accord.ng to 
O’Haean, J., is “ what would be got for the place if sold in the open market at a 
fair rent: ” M‘Farland v. Carre, ubi supra. See further as to the right of resump- 
tion and compensation therefor, notes to Sec. 5 and Sec. 8 (3), lules of Jan., 
1897, No. 161, and Form No. 59. 

(l) The concluding portion of the Section giving the Court jurisdiction to set 
aside leases has been repealed by Stat. Law Rev. Act, 1894. In Sweeny v. Lord 
Ashtown, 14 L. R. Ir. 123, it was held by the Court of Appeal that the jurisdiction 
under the Section to declare a lease void was not a discretionary authority, but 
that its exercise was imperative in cases falling within the class described by 
the Section. In Sullivan v. Bowen, 14 L. R. Ir. 112, it was held that a lease taken 
after a decree for possession on the expiration of a notice to quit could not be set 
aside, as the status of the tenant, as tenant from year to year, had then ceased 
to exist. See also Power v. Fitzgerald, 17 1. L. T. R. 39 (L. C.). 


Extent of Power to Contract out of Act. 

22. A tenant whose holding or the aggregate of whose holdings 
(a) is valued under the Act relating to the valuation of rateable 
property in Ireland at an annual value of not less than one hundred 
and fifty pounds, shall be entitled by writing under his hand to 
contract himself out of any of the provisions of this Act or of the 
Landlord and Tenant (Ireland) Act, 1870. (0) 

Where the tenancy in a holding subject to the Ulster tenant-right 
custom or to any corresponding usage, has been purchased by the 
landlord from the tenant by voluntary purchase before the passing 
of this Act, then, if at the date of the passing of this Act the owner 
of any such holding is in actual occupation thereof, it shall be 
lawful, in the case of the first tenancy created in the holding after 
the passing of this Act, for the parties to the contract creating the 
same, by writing under their hands, to provide that such tenancy 
shall be exempt from the provisions of Section one of this Act. 

Save as in this Section mentioned any provision contained in any 
lease or contract of tenancy or other contract made after the passing 
of this Act, which provision is inconsistent with any of the fore- 
going provisions of this Act (c) or with any of the provisions of the 
Landlord and Tenant (Ireland) Act, 1870, (d) shall be void. 


(a) A tenant, holding farms under different landlords, may apparently, if the 
net annual value of the aggregate of them amounts to £150, make a valid contract 


inconsistent with the terms of the Act. 
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whether they are excluded from the Land Acts or not. See judgment of Hotmzs 
and Grpson, J.J., on the construction of similar words in Land Act, 1887, Sec. 30 
(3): Bank of Ireland v. Watkins, 26 L. R. Ir. 258, 24 I. L. T. R. 81. 

(6) If the tenant’s valuation is over £150, and the parties desire to exclude the 
provisions of the Acts, it is not necessary that they should state, in so many 
words, that such is their intention. When the contract they make is inconsistent 
with the terms of the Acts, it will be held to exclude those provisions with which it 
is inconsistent. Thus, where the tenant of a holding valued at over £150, in. 
which there was a tenancy subsisting on the 22nd August, 1831, entered into an. 
agreement for a lease in April, 1882, it was held that his covenant to pay the rent 
reserved during the term was a covenant which deprived him of the right to: 
have a fair rent fixed, although, being a “present tenant” within the definition 
in Sec. 57, he was prima facie entitled to apply under Sec. 8: Ronaldson v. La 
Pouche, 24 L. R. Ir. 344, 23 I. L. T. R. 21 (C. A.). See, also, Howell v. Briscoe, 
201. L. T. R. 15, 21 1. L. T. R. 73; and Burland v. Clayton, 32 1. L. T. R. 13. 

A covenant against alienation in such a case is also valid: Ronaldson v. La 
Pouche, 24 L. RK. Iv. 344, 23 1. L. T. R. 21 (C. A). 

A contract not to take advantage of future legislation has been held to be valid 
where the tenant was within the exemption from disability to contract under 
this Section: Ferguson v. Bradstreet, 22 L. R. Ir. 303 (C. A.). But a clause in an 
agreement by which a tenant “admits that the letting hereby made to him is 
mot afiected by the Land Acts of 1870 and 1881, or either of them” cannot be so. 
construed. It has been held not to interfere with the right of the tenant to take 
advantage of the Act of 1896: Mitchell v. Daly, 1 Greer 186. 

(c) A present tenant, whose valuation is under £150, cannot contract himself 
‘out of the right to have a fair rent fixed, except by taking a judicial lease, or 
converting his tenancy into a fixed tenancy. See Secs. 10, 11, and 12, ante. And. 
it would appear that a lessee under a lease made between 22nd August, 1881, and! 
Ist January, 1883 (if there was a tenancy subsisting in the holding at the passing 
of the Act), similarly cannot deprive himself of his right, as a present tenant, to 
thave a fair rent fixed: Howell v. Briscoe, 20 I. L. T. R. 15.(L. C.) (reversed by the 
ourt of Appeal, but not on this point; 21 1, L. T. R. 73). 

This Section does not, however, interfere with the doctrine of implied surrender 
by the acceptance of a new tenancy, without any break in the possession of the 
tenant. Per Waker, C., Conroy v. Drogheda [1894], 2 1. R., at p. 596. Amd the: 
aeceptance of a lease by a yearly tenant after 1883 may, therefore, deprive him 
of the right to have a fair rent fixed, even though the valuation is under £150; 
Butler v. O'Mahony, 32 I. L. T. R. 93; 1 Greer 22. “There is nothing in the Act. 
to prevent the bona fide surrender of an old and the creation of a new tenancy: ” 
per Natsu, L.J., Zorrens v. Cooke, 22 L. BR. Ir., at p. 246. In that case it was 
‘held that a lessee who had in 1886 surrendered his lease and accepted a tenancy 
from year to year at ‘a reduced rent could not, after the passing of the Land 
Act, 1887, take advantage of the first Section of the latter Act: TJorrens v. 
Cooke, 22 L. R. Ir. 239 (C. A.). A mere notice to surrender, however, not acted. 
pon, will not change the status of the tenant: M‘Donnell v. Blake, 28 L. R.. 
Tr. 295 (@iA.), 24 1. BE. DB. R. 48) (L. C), 

A proviso determining a future tenancy on the bankruptcy of the tenant has 
‘been held to be not “inconsistent with any of the foregoing provisions of this 
Act,’ and therefore valid, even where the tenant’s valuation was under £150: 
mircconchy v. Douglas, 23 1. L. T, KR 12 (Ex. Div.). 
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(d) See Landlord and Tenant Act, 1870, Secs. 3, 4, and 12, the effect of which 
was to render void contracts not to claim compensation where the tenant’s valua- 
tion was less than £50. There was no general provision in that Act to prevent a 
tenant contracting himself out of its provisions. In Cagney v. Roche, 30 L. R. Ir. 
108, it was held by the Queen’s Bench Division that, notwithstanding the general 
terms of the last clause of this Section, a tenant who became an occupier under 
‘a contract of tenancy created since the passing of this Act might make a valid 
contract to pay the whole of the Grand Jury Cess and not to make any claim 
for a deduction from his rent under the provisions of the 65th Section of the Act 
of 1870, even though the aggregate value of his holdings was under £150—O’Brimy, 
J., in giving judgment, stating that “all the purpose of the 22nd Section of the 
Land Act of 1881, was to enlarge the amount of valuation mentioned in the 12th 
Section of the Act of 1870 from £50 to £150.” 


Limited Owner. 

23. A landlord being a limited owner, as defined by the twenty- 
sixth Section of the Landlord and Tenant (Ireland) Act, 1870, may 
exercise under the foregoing provisions of this Act any powers which 
he might exercise if he were an absolute owner, with this exception, 
that except in the case of a body corporate, commissioners, or other 
like body, a limited owner shall not grant a judicial lease or create 
a fixed tenancy without the sanction of the Court. Any fines or 
principal moneys arising from the exercise of such powers shall be 
dealt: with in manner provided by the Lands Clauses Consolidation 
Acts hereafter in this Act defined with respect to the purchase 
money or compensation coming to parties having limited interests. 

In the case of any holding subject to mortgage the prescribed 
notice of any agreement between landlord and tenant for granting a 
judicial lease or creating a fixed tenancy of such holding under the 
foregoing provisions of this Act, shall be served upon the mortgagee, 
and the mortgagee shall be entitled to intervene in such proceedings 
in the prescribed manner and subject to the prescribed conditions. 


A“ limited owner” under Sec. 26 of the Landlord and Tenant Act, 1870, includes 
a tenant for life, any body corporate, any trustees for charities, and any trustees 
or commissioners for ecclesiastical or public purposes. See also Land Purchase 
Act, 1891, Sec. 14, post, pp. 469-470. 

As to powers of leasing by limited owners, see Sec. 10, ante, and Secs. 27, 28, 
and 29 of the Land Act, 1870, and Settled Land Act, 1882, Secs. 6 and 65. 

As to the powers of limited owners under the Labourers Acts, see 48 and 49 
Vie., c. 77, Sec. 2. 

This Section, it was held, did not render an order fixing a fair rent, as against 
a tenant for life, binding upon a remainderman: Peyton v. Gilmartin, 28 L. R. Ir. 
378 (see especially judgment of Hormes, J., at p. 394). But see now Land Act of 


1896, Sec. 10, post, p. 548. 
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PART V. 


ACQUISITION OF LAND BY TENANTS, RECLAMATION OF LAND, AND 
EMIGRATION. 
Acquisition of Land by Tenants. 

24. (1.) The Land Commission, out of moneys in their hands, may, 
if satisfied with the security, (2) advance sums to tenants, for the 
purpose of enabling them to purchase their holdings, as follows, 
that is to say— 

a. Where a sale of a holding is about to be made by a landlord (b) 
to a tenant in consideration of the payment of a principal 
sum, 

Lhe Land Commission may advance to the tenant for the 
purposes of such purchase, any sum not exceeding three- 
fourths of the said principal sum (c). 

b. Where a sale of a holding is about to be made by a landlord to a 
tenant in consideration of the tenant paying a fine and 
engaging to pay to the landlord a fee farm rent, 

The Land Commission may advance to the tenant for the 
purposes of such purchase, any sum not exceeding one 
half of the fine payable to the landlord. 

Provided that no advance shall-be made by the Land Commission 
under this Section on a holding subject to a fee-farm rent, where the 
amount of such fee-farm rent exceeds seventy-five per cent. of the rent 
which, in the opinion of the Land Commission, would be a fair rent 
for the holding.* | 

(2.) Sales by landlords to tenants may on the application of either 
landlord or tenant be negotiated and completed through the medium 
of the Land Commission at a fixed price or percentage, according to 
a scale to be settled from time to time by the Land Commission 
with the consent of the Treasury. 

(3.) Where an estate is subject to incumbrances, or any doubt 
arises as to the title, the Land Commission, if satisfied with the 
indemnity or terms given by the landlord, may themselves indem- 
nify the tenant against any such incumbrances, or any right, title, 
or interest adverse to or in derogation of the title of the landlord, 
and any such indemnity of the Land Commission shall be a charge 
upon the Consolidated Fund or the growing produce thereof. 


(a) Where the tenant had not sufficient capital or stock to work a farm, and had 


let the whole of it for grazing and conacre, the Land Commission refused to 
make an advance: 0’Kelly’s Estate, 23 I. L. T. R. 86, Mac, 13. 


*The words in italics are repealed by Land Act, 1896, 2nd schedule. 
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(b) Mortgagees not in possession cannot sell directly to the tenants under the 
Landed Purchase Acts. But they may sell to the Land Commission, who can 
then resell to the tenants under Sec. 26, post, and the 5th Sec. of the Land 
Purchase Act, 1885. See Redington’s Estate, 23 L. R. Ir. 503. Mortgagees in 


possession, with power of sale, may sell directly to the tenants: Land Act, 
1896, Sec. 42, post, p. 587. 


(c) Now, where there is a guarantee deposit, the Land Commission may 
advance the whole of the principal sum. See Sec. 2 of the Purchase Act, 1885, 


post, p. 366. The guarantee deposit may even be dispensed with. Land Act, 1896, Sec. 
29, post, p. 566. 


25. A landlord of a holding, being a limited owner as defined by 
the twenty-sixth Section of the Landlord and Tenant (Ireland) Act, 
1870, (a2) may by agreement, subject to the provisions of the Lands 
Clauses Consolidation Acts (except so much of the same as relates to 
the purchase of lands otherwise than by agreement), sell and convey 
such holding to the tenant, and may exercise to the same extent 
as if he were an absolute owner the power of permitting any sum 
not exceeding one-fourth in amount of the price which the tenant 
may pay as purchase money, to remain as a charge upon such hold- 
ing secured by a mortgage, and in case of any advance being made 
by the Land Commission under the provisions of this Act to the 
tenant for the purchase of such holding any such mortgage shall be 
subject to any charge in favour of the Land Commission for secur- 
ing such advance ; and any such mortgage and the principal moneys 
secured thereby shall be deemed to be part of the purchase money 
or compensation payable in respect of the purchase of such holding, 
and shall be dealt with accordingly in manner provided by the 
Lands Clauses Consolidation Acts, (6) and in the construction of the 
said Acts for the purposes of this Section the expression “the 
special Act ” shall be construed to mean this Act, and the expression 


> 


“the promoters of the undertaking ” shall be construed to mean the 


tenant. 


(a) See that Section, ante, p. 169. And see also Land Purchase Act, 1891, 
Sec. 14, post, p. 469 

(b) See 8 & 9 Vic., c. 18, ss. 7, 9, 70, and 78. But now, under the provisions of 
the Settled Land Acts and the Land Purchase Acts, a limited owner has nearly 
the same powers of sale as an absolute owner. See notes to Land Purchase Act, 
1891, Sec. 14, post, Pp 470. 


26. (1.) Amy_estate (a) may be purchased by the Land Com- 
mission for the purposé -of-xeselling to the tenants of the lands 
comprised in such estate their respettive.holdings, if the Land 
Commission are satisfied with the expediency of the purcliase>~and, 
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re further satisfied that a competent number of the tenants are 


Nay be made either in consideration of a principal sum being 
paid as the\whole price (whether paid immediately or by means of 
such advance Xg in this part of this Act mentioned) or in considera- 
tion of a fine aNd of a fee-farm rent, with this qualification, that 
the amount of thdfee-farm rent shall not exceed seventy-five per 
cent. of the rent whch in the opinion of the Land Commission 
would be a fair rent forthe holding. 

(3.) For the purposes \ef this Section a competent number of 
tenants means a body of tehants who are not less in number than 
three-fourths of the whole nunNer of tenants on the estate, and who 
pay in rent not less than two-tINrds of the whole rent of the estate, 
and of whom a number, comprisiyg not less than one-half of the 
whole number of tenants on the a ate, are able and willing to 
pay the whole price of their holding either immediately or by 
means of such advances as in this part & this Act mentioned. 

The condition as to three-fourths of the nXmber of tenants may be 
relaxed on special grounds with the consen\of the Lords Com- 
missioners of the Treasury, but so that in no casWXless than half the 
number of tenants shall be able and willing to purthase. 

(4.) The Land Commission may advance to a tenant proposing to 
pay the whole price of his holding any sum not exceeding seventy-five 
per cent. of the said price, and to a tenant purchasing subject to a 
fee-farm rent a sum not exceeding one-half of the amount of the fine 
payable by the tenant.* 

(5.) In sales by the Land Commission to tenants in pursuance of 
this Section, a separate charge shall not be made for any expenses 
relating to the purchase, sale, or conveyance of the property, but 
such expenses shall be included in the price or fine payable by the 
purchaser. : 

‘ke Land Commission may, if they are satisfied with the indem- 
nitv o&terms offered or given by the vendor, purchase for the 
purposes ofthis Section an estate subject to incumbrances, or an 
estate subject to “any right, title, or interest adverse to or in 
derogation of the titPeof the vendor, and the Land Commission 


Mto whom they may sell any holding 


* Sub-sec. 4 is repealed by Land Act, 1896, 2nd schedule. 
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er this Section against any such incumbrances or the enforce- 
ment of amy such right, title, or interest, and such indemnity shall 
be a charge on the Consolidated Fund or the growing produce 
thereof. 

(a) For definition of ‘an estate,” see Sec. 57, post, p. 343. 

(b) See Sec. 34, Sub-sec. 1, and Sec. 5 of the Purchase Act, 1885, post, p. 373. 


27. 
may sell \ 
in such makner as they think fit, (a) in consideration either of a 


Where the Land Commission have purchased an estate, they 


y parcels which they do not sell to the tenants thereof 


principal sum‘gs the whole price, or of a fine and a fee-farm rent, or 
Yay and partly in the other. 
Mission may advance to any purchaser of a parcel 


partly in one wa.) 

The Land Comt 
under this Section, Su the security of such parcel, one-half of the 
principal sum paid as 

The provisions of this part of this Act with respect to the charges 
for expenses and to the mod&in which sales are to be made and to 
the indemnity which the La 
purchaser shall, except so far as the Land Commission otherwise 


ye whole price or of the fine. 


ad Commission may give to the 
direct, apply to the sale of a parcel in pursuance of this Section in 
like manner as if the purchaser had\been the tenant of the holding 


at the time of his making the purchase. 
(a) See also Sec. 7 of the Purchase Act, 1885. 


28. (1.) Any advance made by the Land Commission for the 
purpose of supplying money for the purchase of a holding from a 
landlord or of a holding or parcel from the Land Commission shall 
be repaid by an annuity im favour of the Land Commission for 
thirty-five years (a) of five (a) pounds for every hundred pounds of 
such advance, and so in proportion for any less swm. 

(2.) Every such advance shall be secured to the Commission erther 
in such manner (b) as may be agreed on between the Commission and 
the person to whom the advance is made, and as the Commission think 


sufficient, or im manner provided by Part ILI. of the Landlord and Be 


Tenant (Ireland) Act, 1870, as amended by the Landlord and Tenant 
(Ireland) Act, 1872, im like manner in all respects as if the same were 
such an advance as is mentioned in those Acts, and as if the Land 
Commission were the Board therein mentioned, and as if the person 
receiving the advance were a tenant or purchaser therein mentioned.* 

(3.) Any person liable to pay an annuity in this Section mentioned 
may redeem the same, or any part thereof, or may pre-pay any 


* Sub-secs. 1 & 2 of Sec. 28 are repealed by Land Act, 1896, 2Qnd ‘schedule. 
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instalments thereof in such manner and on such terms as is provided 
by Section fifty-one of the Landlord and Tenant (Ireland) Act, 
1870, (c) or in such other manner, and on such other terms, as the 
Treasury may from time to time approve, having regard to the due 
repayment of the loan and the protection of the Land Commission 
against loss by the said loan. 

(a) But see now Sec. 4 of the Land Purchase Act, 1885, post, by which advances 
made after that Act came into force are repayable by an annuity for 49 years of 
£4 for every £100 advanced, and Sec. 25 of Land Act, 1896, by which further reduc- 
tions are made at the end of the Ist, 2nd, and 3rd decades, and the period of 
repayment is extended. And see, also, Sec. 27 of the Land Act, 1887, post, by 
which, as regards advances under this Act and the other Acts there mentioned, 
from the first gale day after the passing of the Land Act of 1887, the annuity of 
£5 is to be reduced to £4, and is to be payable for such a term, not exceeding 49 
years, as the Commission by order shall declare, with interest at 3gth per cent. on 
so much of the advance as is not due on the said gale day. But where there are 


arrears of the annuity unpaid, Sec. 27 of the Act of 1887 is not to apply unless upon 
the order of the Treasury therein mentioned being made. 


(2) Now by Sec. 18 of the Land Act of 1887, post, every advance is to be secured 
by the charging order therein mentioned. 


(c) See that Section, ante, p. 209, and as to redemption of annuities payable on 
advances made under this Act after the date of the Purchase Act, 1885 (14th 
August, 1885), see that Act, Sec. 4 (b), post. 


29. (1.) The Land Commission shall not purchase a leasehold 
estate under this part of this Act, unless the lease is for lives or 
years renewable for ever, or is for a term of years of which not less 
than sixty are unexpired at the time when the sale is made, or 
unless the Land Commission have purchased some greater right or 
interest in the estate in which the leasehold would be merged : 

Provided that— 

a. This part of this Act shall not empower the owner of a 
leasehold holding under a lease containing a prohibition 
against alienation to sell such leasehold unless such pro- 
hibition is determined or is waived; and 

b. Nothing in this Section shall prevent the purchase of an 
estate by-reason only of a small part thereof being lease- 
hold. 

(2.) Any body corporate, public company, trustees for charities, 
commissioners or trustees for collegiate or other public purposes, (a) 
or any person having a limited interest in an estate or any right or 
interest therein, may sell the same to the Land Commission, and for 
the purpose of the purchase by the Land Commission of any estate 
or any right or interest therein the Lands Clauses Consolidation 
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Acts (except so much as relates to the purchase of land otherwise Sects. 29-30. 
than by agreement) shall be incorporated with this Act, and in con- bed! 
struing those Acts for the purposes of this Section the “ special 
Act” shall be construed to mean this Act, and ‘the promoters of 
the undertaking” shall be construed to mean the Land Com- 
mission, and “land” shall be construed to include any right or 
interest in land. 
(3.) For the purpose of this Act “the Lands Clauses Consolida- 
tion Act’”’ means the Lands Clauses Consolidation Act, 1845, as §&% Vie 18 
amended by the Lands Clauses Consolidation Acts Amendment Act, Dida 
1860. ~~ 
(4.) Any sale of a holding to a tenant by a landlord, also any sale 
to a tenant of a holding by the Land Commission in pursuance of 
this part of this Act, may be made either in pursuance of Part IT. of 
the Landlord and Tenant (Ireland) Act, 1870, or in such manner as 
the Land Commission may think expedient ; and for the purpose of 
the application of the said Part II., “price” in Section thirty-two 
of the Landlord and Tenant (Ireland) Act, 1870, shall be deemed to 
include a fine and a fee-farm rent as well as a principal sum, and the 
enactments relating to the distribution of the price shall apply with 
the necessary modifications. 


(a) See as to the powers of such bodies generally to sell under the Acts, Land 
Purchase Act, 1891, Sec. 14, and notes thereto, post, p. 470. 


30. (1.) As between the Land Commission and the proprietor for Conditions 


the time being of any holding for the purchase of which the Land heldinge wt 
Commission have advanced money in pursuance of this part of this advances. 
Act, the following conditions (a) shall be imposed so long as such 
holding is subject to any charge in respect of an annuity in favour of 
the Land Commission ; that is to say, 
a. The holding shall not be sub-divided or let by such proprietor 
without the consent of the Land Commission (6) until the 
whole charge due to the Land Commission has been 
repaid : 
b. Where the proprietor sub-divides or lets any holding or part of 
a holding in contravention of the foregoing provisions of 
this Section, the Land Commission may cause the holding 
to be sold: (d) 
c. Where the title to the holding is divested from the proprietor 
; by bankruptcy, the Land Commission may cause the hold- 
ing to be sold: 
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Sect. 30 d. Where, on the decease of the proprietor, the holding would 
by reason of any devise, bequest, intestacy, or otherwise, 
become sub-divided the Land Commission may require the 
holding to be sold (c) within twelve months after the death 
of the proprietor to some one person, and if default is made 
in selling the same, the Land Commission may cause the 
same to be sold. 

‘(2.) The Land Commission may cause.any holding which under 
this Section they can cause to be sold,or any part of such holding, 
to be sold by public’auction or private contract, (€) and subject to 
any conditions of sale they may think expedient, and after such 
notice of the time, place, terms, and conditions of such sale, as 
‘they think just and expedient; and the Land Commission may 
convey such holding to the purchaser in like manner in all respects 
-as if the holding had been vested in the Land Commission. 

(3.) The Land Commission shall apply the proceeds derived from 
such sale in payment, in the first instance, of all moneys due to 
‘them in respect of the holding, and in redemption on the terms 
specified am Section fifty-one of the Landlord and Tenant (Ireland) 
Act, 1870,* of any annuity charged on the said holding (f), in favour 
of the Commission, or of so much thereof as remains unpaid, and of 
_ all expenses incurred by the Land Commission in relation to such 
sale or otherwise with respect to the holding, and shall pay the 
balance to the persons appearing to the Land Commission to be for 
the tume beng entitled to receive the same.* (g) 

Provided, that in respect of any holding which is subject to any 
charge in respect of an annuity in favour of the Board of Works, 
created in pursuance of the Landlord and Tenant (Ireland) Act, 

1870, the said Board, may, if they shall see fit, at any time during 
the continuance of such charge, upon the application of the person 
_for the time being liable to pay the same, declare such holding to 
, be subject to the conditions imposed by this Act on a holding 
subject to any charge in respect of an annuity in favour of the 
Land Commission; and thenceforth so much of the forty-fourth 
and forty-fifth Sections of the said Landlord and Tenant. (Ireland) 
Act, 1870, as prohibits, without. the consent of the Board, the 
alenation, assignment, sub-division, or sub-letting of a holding 
charged as in the said Sectiom mentioned, and declares that in the 
event of such prohibition being contravened the holding shall be 


*The words in italics are repealed by Land Act, 1896, 2nd schedule. 
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forfeited to the Board, and also so much of Section two of the 
Landlord and Tenant (Ireland) Act, 1872, as relates to the sale of 
holdings in lieu of forfeiture, shall, as to the holding in respect of 
which such a declaration has been made, be repealed, and the con- 
ditions imposed by this Act on a holding subject to any charge in 
respect of an annuity in favour of the Land Commission shall apply 
to the holding in respect whereof the said declaration has been 
made in the same manner as if the said conditions had been made 
applicable to the said last-mentioned holding by the said Acts of 
one thousand eight hundred and seventy, and one thousand eight 
hundred and seventy-two, and the said Board had thereby been 
authorized to enforce the said conditions. 


(a) These are the conditions which apply to holdings sold under any of the Land 
Purchase Acts passed since 1881, so long as any portion of the money advanced by 
the Land Commission remains unpaid. The conditions under the Land Act, 1870, 
were more stringent. See Sec. 44 of that Act, p. 196, ante. 

It will be observed that there is no restriction placed upon the alienation of 
holdings by the present Section as there was by the 44th Section of the Act of 1870. 
Nor, apparently, is there anything to prevent the mortgaging of a holding subject 
to advances, provided it is done by assignment and not by sub-demise, and that 
the whole holding is included, otherwise the conditions of Sub-sec. (1) a would be 
violated. Even under the more stringent conditions of the Act of 1870, it was laid 
down that a rent-charge might’ be granted issuing out of the lands, or an equitable 
charge created for a gross sum: per May, C.J., Flood’s Estate, 7 L. R. Ir., at 
p. 552. And it was held by the Court of Appeal that the registration of a 
judgment mortgage created a valid charge, and that the judgment mortgagee 
might proceed to a sale without the consent of the Commissioners of Public Works: 
Flood’s Estate, 7 L. R. Ir. 545. Apparently, therefore, any holding subject to the 
conditions mentioned in this Section may be dealt with in the same way. 

Under the Land Purchase Act, 1891, Part II., the sale of a small holding in a 
congested districts county purchased by means of an advance under that. Act is 
prohibited, except to the occupier of a holding in the neighbourhood or to the 
Land Commission. See Sec. 38 (3) of that Act, post, p. 49). 

(b) “Applications to the Land Commission for their consent to the sub-division 
of a: holding purchased under the Land Purchase Acts, being of an administrative 
and not of a judicial character, should be made by letter addressed. to the 
Secretary and not by motion in Court: In the matter of W. Creagh Hickie, 26 
Teta be Rs 145), (Is. C.).” 

The Land Commission may now, on the sub-division of a holding, so purchased 
apportion the annuity, and make an order discharging part of the holding from 
any further liability to pay same. (Land Act, 1896, Sec. 38 (3)). Before the Act 
of 1896 passed, they had no pore to do so: In the matter of Creagh Hickie, 26 
I. L. T. R. 145. 

Where a part of the holding has been sublet, previous to the advance being 
made, the Land Commission may now impose: terms as to the part sublet. See 
Land Purchase Act, 1888, sec. 4, post, p. 452. 

The Land Commission may also, in certain cases, determine disputes between 


319 


Sect. 30. 


Conditions to 
which holdings 
purchased under 
the Land 
Purchase Acts 
are liable. 


Alienation not 
prohibited. 


Mortgaging. 


Equitable 
charge. 


Judgment moit- 
gage, 


Holdings in eon- 
gested Districts. 


Corsent of Land 
Commission to 
sub-division, 
how obtained. 


» Apportionment 


of annuity upon 
sub-division. 


Terms as to sub- 
letting. 


Sects. 30-31. 


Devolution upon 
death, of holdings 
purchased by 
tenants, 


Power of Land 
Commission to 
sell holdings. 


Obtaining posses- 
sion in case of 
sale, 


Sale of a holding 
subject to the 
annuity. 


Reclamation of 
land. 


320 Land Law (Ireland) Act, 1881. 


tenants who have purchased their holdings. See Land Purchase Act, 1891, 
Sec. 31, post, p. 484. 

(c) The fact that more than twelve months has elapsed since the death of the 
proprietor of a holding, which has thereby become sub-divided, does not prevent the 
Land Commission requiring it to be sold, under this Sub-section. In re Petticrew 
POOL lets Re al63; 

If the “decease of the proprietor” takes place after lst January, 1892, and 
the land is registered under the Local Registration of Title Act, 1891, the land, 
even though freehold, descends to his personal representatives, and the beneficial 
interest therein in case of an intestacy devolves upon his next-of-kin. See Secs. 
84 and 85 of that Act, App., post. 

(ad) The Land Commission may also cause a holding to be sold, as for a breach 
of condition under this Section, if it is in a congested district and has been sold 
to some person other than the occupier of a holding in the neighbourhood (Land 
Purchase Act, 1891, Sec. 37 (3), post). They may also cause a holding in a con- 
gested district to be sold, if more than one house upon it is used as a dwelling- 
house without permission (Land Purchase Act, 1891, Sec. 38, post). 

(ec) Where sales take place under this Section, the holding may now be sold in 
lots. (Land Act, 1896, Sec. 38 (1)). 

The Land Commission, when entitled to sell, can now get an order before selling 
to put them into possession of the holding (Land Purchase Act, 1891, Sec. 25, post). 
Previously to that Act, the practice was to sell without having possession and after 
the sale to issue a writ of possession to the purchaser. This course sometimes 
caused difficulties. See Irish Land Commission v. Maquay, 28 L. R. Ir. 342; 
MacC. L. C. 71. 

(f) A sale of a holding may now be made subject to the future payment of the 
annuity; and, in that case, no part of the proceeds of the sale is to be applied in 
redemption of the annuity (Land Purchase Act, 1885, Sec. 15, post). 

(g) The balance of the purchase money, after payment of expenses and amount 
due to the Land Commission, is now to be distributed “as if it were the purchase 
money of a holding sold by a landlord to a tenant” (Land Act, 1896, Sec. 38 (4) ). 


31. (1.) The Treasury may authorize the Board of Works to 
advance from time to time out of any moneys in their hands to 
companies, if they are satisfied with the security, such sums as the 
Treasury think expedient for the purpose of the reclamation or 
improvement of waste or uncultivated land or foreshores, drainage 
of land, or for building of labourers’ dwellings, or any other works 
of agricultural improvement. 

(2.) The Treasury may authorize the Board of Works to make 
advances for like purposes to an occupier of land, when satisfied that 
the tenancy or other security which he may have to offer is such as 
to insure repayment of principal and interest within such number 
of years as the Treasury may fix, or when the landlord joins the 
occupier in giving such security. 

Any advance to an occupier under this Sub-section shall be 
subject to the provisions of the Landed Property Improvement 


oo Oe 
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(Ireland) Acts, (a) so far as the Treasury may declare the same to be 
applicable, and shall have priority over all charges and incum- 
brances whatever upon the tenancy of such occupier, (>) except rent, 
unless the landlord is a party to the advance, and agrees to postpone 
the rent to it; but before such advance is made one month’s 
previous notice thereof shall be given in a newspaper circulating in 
the district within which the said holding is situated, and in such 
other manner as the Board of Works may prescribe; and such 
advance shall not have priority over any charge or incumbrance of 
which the Board of Works may have had notice in writing given 
them before making the advance. 

(3.) The Board of Works shall not make to any company in 
pursuance of this Section any advances exceeding in the whole the 
sums which such company may, within such period as may be 
determined by the Board of Works, have advanced or expended out 
of their own moneys for some one of the purposes of this Section, 
nor any advances without proper security that those advances shall 
be expended for such purposes as aforesaid in addition to the sums 
advanced or expended by the company out of their own moneys. 

(4.) Advances made by the Board of Works to a company in 
pursuance of this Section shall be made repayable within such 
periods and at such rate of interest as are set forth in a minute of 
the Treasury made on the sixteenth day of August, one thousand 
eight hundred and seventy-nine, with reference to loans to which 


Sect. SL 


Section two of the Public Works Loans Act, 1879, applies, or as 42 & 43 Vie. 
= c. 44, 
the Treasury may from time to time fix in pursuance of that Section, 


and save as regards such periods and rate of interest the enactments 
relating to loans made by the Board of Works for the like purposes 
to those above in this Section mentioned shall, so far as is consistent 
with this Section, apply in like manner as if an advance under this 
Section were a loan made in pursuance of those enactments. 


(a) For definition of “Landed Property Improvement (Ireland) Acts,” see 
Section 57, post. For the directions of the Treasury regulating the application of 
those Acts to loans to occupiers under this Section, see instructions issued by the 
Treasury in a Minute of the 21st December, 1881, to be found in the Dubiin 
Gazette of January 3rd, 1882. 

(b) Where a tenant from year to year who had obtained a loan under this 
Section, subsequently surrendered his tenancy to the landlord, and was awarded 
compensation for improvements under the 4th Section of the Land Act, 1870, it 
was held that the Commissioners of Public Works were entitled as mortgagees to 
be paid the amount so awarded in repayment of the loan made by them: Brew & 
Glynn v. Stackpoole [1896], 21. R. 29: 301. L. T. R. 38: Fitz. Irish Land Reps. 
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Sects. 32-84. 14 (C. A.); reversing the decision of the Land Commission [1894], 2. I. R., 193: 


Preceedings of 
Commission. 


28 1. L. T. R. 52. 


32. (As to emigration. Repealed by Land Purchase Act, 1891, 
Sec. 35.) 
SUPPLEMENTAL PROVISIONS. 
83. (As to supply of money. Repealed by Land Act, 1896. 2nd 
Schedule.) 


34. (1.) The Land Commission before buying any estate shall 


reasonably gatisfy themselves that a resale can be effected without 


loss. 

(2.) The|Land Commission upon purchasmg any estate shall 
certify to the Treasury that they are satisfied with the matters of 
which they| are by this Section, or by any other provision of this 
part of thig Act, required to be satisfied before such purchase, and 
such certifi¢ate shall be conclusive evidence to any purchaser that 
they were so satisfied and that the purchase was made in accordance 
with this 

(3.) Any advance made by the Land Commission to a purchaser of 
a holding or of any parcel of land, in respect of any one purchase by 
him under this Act whether from the landlord or from the Land Com- 
mission, shall not exceed three thousand pounds, wnless the Commassion 
report to the Treasury that by reason of special cirewmstances they 
deem it expedient to make an advance not exceeding five thousand 
pounds, in which case they may make such advance with the approval 
of the Treaswry.* 


e Land Commission shall, from time to time, by sale by 
auction, 0 ‘in such other manner as may be allowed by the Treasury, 
dispose of all fee-farm rents for the time being vested in them. 

(5.) The Land Commission shall in purchasing estates, in making 
advances, in dealing with the funds that come into their possession, 
and in accounting for the same, and generally in the performance of 
their duties under this part of this Act, conform to any directions, 
whether given on special occasions or by general rule or otherwise, 
which may from time to time be given to them by the Treasury, and 
shall from time to time report, as the Treasury may direct, all 
matters which may be transacted by the Land Commission. 

* Repealed by See. 18 (2) of the Land Act, 1887. But a similar limit of £3,000 is, 
except under special circumstances, imposed by the 2nd Section of the Land 


Purchase Act, 1888, post. Under Sec. 17 of Land Act, 1887, an advance up to 
£5,000 was allowed. 
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(6.) All sums received by the Commission as repayments of any Sects. 34-37. 
advance, aad all sums received by the Commission for fees, per- y 
centages, ren Ad 


or otherwise, shall, except so far as they may be 
applied under diregtions from the Treasury in payment of expenses, 
be paid into the Exch 


35. All powers exercisable by the Board of Works under the Transfer of 


purchase powers 


Landlord and Tenant (Ireland) Act, 1870, and the Landlord and us tg aa 
Tenant (Ireland) Act, 1872, in relation to the purchase by tenants Commission. 
of their holdings shall, after the passing of this Act, and subject to 

the provisions of this Act, be transferred to and may be exercised 

by the Land Commission, and the said Acts and any enactments 
amending the same so far as they relate to the matter aforesaid shall 

be construed as if the Land Commission were substituted for the 

Board: Provided that this Section shall not affect or interfere with 

any of the powers of the Board of Works in relation to any transac- 

tions which are completed before the passing of this Act or which 

the Board declare are being carried into effect at the passing of this 

Act. 


The property and powers of the Commissioners of Church Temporalities in Ireland 
have been also transferred to the Land Commission by the Irish Church Amend- 
ment Act, 1881 (44 & 45 Vic., cap. 71). 
86. In fixing the purchase moneys, fines, rents, fees, percentages, Rules as to fixing 


and other sums to be charged or made payable to the Land Com- purchiass 


A A . ys, &¢. 
mission in respect of transactions under this part of this Act, care ae i: 
shall be taken to fix the same in such manner as to make the amount 
resulting therefrom, as nearly as can be estimated, not less than 


the amount required to defray the expenses. 


PART VI. 
COURT AND LAND COMMISSION. 
Description of Court and Proceedings. 


$7. (1.) The expression “The Court” as used in this Act shall Court to mean 
mean the Civil Bill Court of the county where the matter requiring 
the cognizance of the Court arises. 
(2.) Where a matter requiring the cognizance of the Court arises 
in respect of a holding situate within the jurisdiction of more than 
one Civil Bill Court, any Civil Bill Court within the jurisdiction of 


which any part of the holding is situate may take cognizance of the 


matter. 
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(3.) Any proceedings (a) which might be instituted before the 
Civil Bill Court may, at the election of the person taking such 
proceedings, be instituted before the Land Commission, and there- 
upon the Land Commission shall, as respects such proceedings, be 
deemed to be the Court. 

(4.) Where proceedings have been commenced in the Civil Bill 
Court, any party thereto may, within the prescribed period, apply to 
the Land Commission to transfer such proceedings from the Civil 
Bill Court to the Land Commission; and thereupon the Land 
Commission may order the same to be transferred accordingly. (0) 

(5.) The Court shall have jurisdiction in respect of all disputes 
between landlords and tenants arising under this Act. (c) 

(6.) In determining any question relating to a holding, the Court 
may direct an independent valuer to report to the Court his opinion 
on any matter the Court may desire to refer to such valuer, (d) such 
report to be accompanied with a statement, if so directed, of all 
such facts and circumstances as may be required for the purpose of 
enabling the Court to form a judgment as to the subject-matter of 
such report. The Court may or may not, as it thinks fit, adopt the 
report of such valuer, and it may make such order with respect to 
the costs incurred in respect. of such report as it thinks just. 

(a) “Any proceedings” here mean any proceedings under this Act. The Section 
confers no original jurisdiction on the Land Commission to hear applications for 
compensation for disturbance or improvements under the Land Act, 1870: Knipe 
v. Armstrong, 15 I. L. T. R. 64; MacD. 413; R. & D. 13. Appeals in cases under 
the Act of 1870 are now heard by the Land Commission instead of by the Judges 
of Assize as formerly (Sec. 47, post.). But the Land Commission, in hearing Appeals 
under the Land Act, 1870, cannot deal with matters which arise subsequently to 
the date of the Order appealed from: Perry v. O’Connor, 26 1. L. T. R. 48 (L. C.). 

(6) This clause gives not merely the power to transfer a case from the Givil Bill 
Court to the Land Commission, but the right to either party to have such transfer 
made, unless it be shown that such transfer would be unjust and unreasonable: 
Shields v. Burrowes, 15 I. L. T. R. 112; MacD. 462. The Rules of 1897 fully 
recognise this right. An order of transfer is, under Rule 75, made as of course 
at the expiration of one fortnight from service of the notice of application, unless 
cause is shown by the opposite party. As to proceedings on transfer generally, see 
Rules 72 to 77, post. — ‘ 

As the Land Commission has no original jurisdiction to hear claims for compen- 
sation under the Land Act, 1870, such applications will not, of course, be trans- 
ferred to it under this clause: Knipe v. Armstrong, 15 I. L. T. R. 64, MacD. 413. 

(c) The limits to the jurisdiction of the Land Commission imposed by this Sub- 
section are—(1) That the relation of landlord and tenant must exist; (2) That 
there must be a dispute arising under the Act between such landlord and tenant. 


See judgment of Patras, O.B., In re Irish Land Commission v. Ex parte Johnston, 
14 L. R. Ir, at p. 91. “No Court of limited jurisdiction can give itself jurisdiction, 


—_——- =<.” 
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by a wrong decision on a point collateral to the merits of the case upon which the 
limits to its jurisdiction depend; and however its decision may be final on all 
particulars, making up together that subject matter which, if true, is within its 
jurisdiction, and however necessary in many cases it may be for it to make a 
preliminary inquiry whether some collateral matter be or be not within the limits, 
yet upon this preliminary question its decision must always be open to inquiry in 
the Superior Court: ” per Cotmriper, J., Bunbury v. Fuller, 9 Exch. 140. 

According to this general rule, when the Land Commission acts w thout juris- 
diction, its decision is inoperative even between the parties to it; and, notwith- 
standing such decision, the relation between the alleged landlord and tenant 
may be examined for the purpose of determining whether the proceeding was 
without jurisdiction, Thus, in Hemphill v. Frazer, 10 L. R. I. 87, it was decided by 
the Common Pleas Division that an order of a Sub-Commission fixing a fair rent, 
even if it was to be treated as a decision that the relation of landlord and tenant 
existed, was not binding upon the Court; and a landlord was held entitled to 
recover possession in an ejectment upon the title against an alleged tenant, not- 
withstanding that a fair rent had been fixed as between the parties, upon evidence 
from which the Court determined that the relation between the parties brought 
them outside the jurisdiction of the Land Commission. “The whole foundation of 
the jurisdiction,” says Lawson, J., “depends on the existence of the relation of 
landlord and tenant; and if that does not exist there is no jurisdiction: ” 10 L. 
Reina tp. 194; 

“The fair rent order of the Land Commission,” says Morris, C.J., “can only be 
operative on the assumption that the applicant has a right to fix a rent; that is, 
that the Land Court has jurisdiction, and that it is competent for it to fix a rent is 
(Clarke v. Hall, 22 L. BR. Ir., at p. 388. Affirmed on appeal, 24 L. R. Ir. 316). 

But when the relation of landlord and tenant exists, the jurisdiction of the Land 
Commission at once arises, and its decision as regards the nature and terms of the 
tenancy cannot be questioned in another Court. Thus, where a Sub-Commission 
had fixed a fair rent, upon the application of a person who was tenant, but not a 
“resent tenant” within the meaning of the Act, it was held, upon a motion by 
the landlord for a writ of prohibition, that the Land Commission in making the 
order fixing the fair rent acted within their jurisdiction, as the relation of landlord 
and tenant undoubtedly existed between the parties, and that, therefore, the writ 
of prohibition should be refused: In re Irish Land Commission; Ex parte Johnston, 
14 L. R. Ir. 80; MacD. 504. “I am clearly of opinion,” says PautEs, C.B., in 
giving judgment in that case, “that the Land Commission had jurisdiction to 
ascertain and determine the terms of the tenancy, and that even if the evidence 
which has now been brought forward (so far as it appears for the first time)— 
shewing, as I have already stated it conclusively does, that the tenancy was not 
a present one—had been before the Sub-Commission, and if the Sub-Commission, 
notwithstanding that evidence, held that it was a present tenancy, and fixed a 
fair rent upon that basis, it would not be open to us to substitute the decision which 
we think they ought to have made for the order which in fact has been made. All 
that we can do, when their decision is complained of, is to see that the case was 
one within their jurisdiction; and, having done so, our functions cease : 714 L. R. 
Tr., at p. 92. See also U’Rorke v. Dennelly, 85 1. L. T. R. 187 (Patres, C.B.). 

It must, however, be remembered that the Land Commission has jurisdiction to 
deal not only with the actual parcel of land comprised within the ambit of a 
holding, but also with such easements and profits a prendre as are attached 
thereto: Ba parte Hutchinson, 12 L. R. Ir. 79; 17 I. L. T. R. 27; MacD. 498. In 
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that case it appeared that the tenant enjoyed, and was entitled to, as appur- 
tenant to the land included in the letting, a right of pasturage over other lands 
of the landlord. The Land Commission made an order “that the fair rent of the 
tenant’s holding with the same right of grazing as heretofore, be fixed at the 
annual sum of £20,” and it was held by the Exchequer Division, refusing to grant 
even a conditional order for a writ of prohibition, that they had full jurisdiction 
to make such order. 

The jurisdiction of the Land Commission, as regards the terms of the contract 
of tenancy, appears from this case and that of Bruce v. Stcen, 14 L. R. I. 408, to. 
be to declare what are the terms of the contract, and to fix the rent accordingly, 
but not to alter such terms in any respect. “All the terms of a contract of 
tenancy,” says Paties, C.B., “in respect of which a fair rent is fixed, other than 
that of the amount of the rent, remain and regulate the rights of the parties 
after, as well as before, such fair rent has been fixed. The Land Commission have 
no jurisdiction to alter those terms: (Bruce v. Steen, 14 L. R. Ir., at p. 426). The 
order of the Land Commission in this case, after fixing the rent, proceeded to 
state “that the landlord should continue to pay half the grand jury cess.” This 
order, says Parizes, O.B., was “the judicial act of a Court (which, no doubt, was 
without jurisdiction to consider or declare personal rights), but which (as there 
admittedly was a tenancy from year to year between the parties) had not only 
jurisdiction to determine and declare, but also a duty to determine, the terms of 
the tenancy, and any dispute that might arise in reference to them,” at p. 428. 

The foundation of the jurisdiction of the Land Commission under the Land 
Acts appears thus to be the existence of the relation of landlord and tenant 
between the parties. A decision of theirs as to the existence of this relation may 
be questioned by the Superior Courts; but a decision as to the nature of the 
relation—e.g., whether “ present” or “ future ”—eannot, except in the regular way, 
by appeal. They may determine, and it is their duty to determine, the terms of 
the contract of tenancy, but they have no jurisdiction to alter these terms in any 
way. 

An order of the Land Commission, however, though it cannot, of itself, alter 
the terms of a contract of tenancy, may be used as evidence of an agreement 
between the parties to vary them: Tyrrell vy. Merriman, 32 I. L. T. R. 142 
(MappEN, J.). 

(d) As to the power of the Land Commission to appoint Court Valuers, and 
their legal position, see Sec. 48 (4), post, which is almost identical in terms with 
this Sub-section. Rules as to Court valuers in appeals were published on the 11th 
December, 1884, but these were rescinded on the Ist March, 1886. Sec. 32 of 
the Land Act, 1887, enables the Land Commission to appoint Court valuers for 
the County Courts. See post. 


38. There shall.be incorporated with this Act the following 
provisions of the Landlord and Tenant (Ireland) Act, 1870, as if the 
purposes therein referred to included the purposes of this Act ; 
that is to say, 

(1.) Section twenty-three, relating to the powers of the Judge of 

the Civil Bill Court; (@) and Section twenty-five, relating 
to the Court of Arbitration ; (0) 
(2.) Section forty, relating to the apportionment of rents, and in 


= 
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that Section rents shall include any rent payable to the 
Crown ; 

(3.) Section fifty-ninc, relating to administration on death of 

tenant (c) ; 
(4.) Section sixty, containing provisions as to married women ; 
(5.) Section sixty-one, containing provisions as to other persons 
under disability; (d) 

(6.) Section sixty-two, relating to additional sittings of Civil Bill 
Court ; 

(7.) Section sixty-four, relating to power to appoint a substitute 
in Civil Bill Court if Judge cannot attend. 

(a2) As to the powers of the Land Commission Court generally, see Sec. 48, post. 

(b) As to arbitration, see Sec. 40, post, and Rules of Jan., 1897, Nos. 152-155. The 
reference should be in accordance with Form No, 52. 

(c) As to the appointment of a limited administrator, whether for purposes of 
sale or of having a fair rent fixed, see Sec. 14, ante, and Land Act, 1896, Sec. 21, 
post, p. 560. 

(@ The incorporated Section of the Land Act, 1870, provides that, where any 
party to any proceeding under the Act is a minor, idiot, or lunatic, the guardian 
or committee of the estate shall represent him for all purposes; and where there 
is no guardian the Court may appoint one, and change such guardian from time 


to time. / 
Service on a minor gua minor would be a nullity Where an originating notice 


had been served upon a landlord who was a minor, the Court refused, on the 
motion of the tenant, to record the application under Sec. 60: Marsh v. Moreland, 
Ro. & Dill. 18; 15 TI. L. T. R. 74; MacD. 363. Before the Court exercises the 
jurisdiction conferred by this Section, it must be informed whether there is already 
a guardian or not, and, if not, whom it is proposed to appoint: Marsh v. More- 


land (ubi supra). In a similar case, Mr. Commissioner Lrrron held that the 


names of the minors must be given, and that the fact of there being a guardian 
must appear by affidavit: Zauleverers, Minors, Ro. & Dill. 19. See also Carr v. 
Gray, 23 1. L. T. R. 89. In a proper case it is the duty of the Sub-Commission to 
appoint a guardian: McKinney v. Bustard, 2 N. 1. J. R. 243 (L..). 


39. There shall be paid, out of moneys to be provided by Parlia- 
ment, to Clerks of the Peace appointed to their office before the 
fourteenth day of August, one thousand eight hundred and seventy- 
seven, and who have not accepted any permanent office under the 
County Officers and Courts (Ireland) Act, 1877, and also to Clerks 
of the Crown and Peace who, under the provisions of the sixteenth 
Section of the said Act have elected to continue to practise as 
solicitors, such annual sums, by way of remuneration for any addi- 
tional duties imposed on them by this Act, as the Lord Lieutenant, 
with the consent of the Treasury, may direct. ; 

Notwithstanding the conditions imposed by any other Act upon 
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Sects. 8°e40: the grant of a pension to a County Court Judge, it shall be lawful 


Reference to 
ax bitration. 


for the Lord Lieutenant, with the concurrence of the Lord Chan- 
cellor and of the Treasury, at any time before the first day of 
January, one thousand eight hundred and eighty-four, to grant to 
any County Court Judge now entitled to practise at the bar who 
shall show to the satisfaction of the Lord Lieutenant and the 
Treasury that the discharge of the additional duties imposed on him 
by this Act would deprive him of professional emoluments which, 
if this Act had not been passed, he would have received, such 
special retiring pension, not exceeding two-thirds of his salary, as, 
having regard to the circumstances of each case, shall appear to the 
Lord Lieutenant and the Treasury to be reasonable. 


Arbitration. 


40. Any matter capable of being determined by the Court under 
this Act, may, if the parties so agree, be decided by arbitration, and 
an arbitration shall be conducted by the Court of Arbitration in 
manner provided by the Landlord and Tenant (Ireland) Act, 1870, 
(a) and where the amount of rent is decided by arbitration, such 
rent shall for the purposes of this Act be deemed to be the judicial 
rent. 


(a) See Sec. 25 of the Land Act, 1870, ante, p. 188 (incorporated by Sec. 38, 
ante), which provides more fully for the constitution and powers of the Court of 
Arbitration. 

See Rules of Jan., 1897, Nos. 152 to 155, which deal with the proceedings on 
arbitration. The reference should be according to Form No. 52, and should be 
lodged with the Clerk of the Peace or with the Land Commission before the first 
sitting of the Arbitration Court; “but the Court may, on special grounds, dis- 
pense with this requirement” (Rule 152). The original rule dealing with arbitra- 
tion (Rules of 1881, No. 132) did not contain these latter words; and, under it, 
it was decided that, unless the reference to arbitration was properly lodged, the 
award could not be recorded or enforced in any way between the parties: Zee v. 
Dysert, Ro. & Dill. 243. 

Where a landlord and his tenants agreed to refer the fixing of fair rents to 
arbitration, the submission providing that the rents when fixed should be deemed 
judicial rents, and that agreements confirming them should be filed in Court, it 
was held by the Court of Appeal that the tenants were not bound by the award 
of the arbitrators, no agreements having been filed, as provided by the submission, 
although for several years the rents had been received at the rate fixed by the 
arbitrators: Woodside v. Massey, 28 L. R. Ir. 604; 25 I. L. T. R. 69. See also 
Givan v. Moffitt, 14 L. R. Ir. 252. 

Where, by consent of the parties, the question of a fair rent was left to the 
decision of Court valuers, the Court treated their decision as tantamount to an 
award of arbitrators, and refused to set it aside: Moloney v. Gore, MacD. 372; 
Fitzell v. Collis Sands, MacD. 373 (L. C.). See now as to fixing fair rents by 
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‘yvaluers without a hearing in Court, Rules of 9th Nov., 1898, and 17th April, 
1899, post. 

If, after the service of an originating notice, a case is referred to arbitration, 
the fair rent cannot be fixed by a mere rule of Court, an order on consent upon 
the originating notice must be made: Gray v. Gosford, MacD. 372. 

No appeal lies from an award of a Court of Arbitration; and no award can be 
removed by certiorari: Land Act, 1870, Sec. 25. 


Appointment and Proceedings of Land Commission. 

41. A Land Commission shall be constituted under this Act, 
consisting of a Judicial Commissioner and two other Commissioners. 

The Judicial Commissioner, and every successor in his office, shall 
be a person who at the date of his appointment is a practising 
barrister at the Irish bar of not less than ten years’ standing. 

The Judicial Commissioner for the time being shall forthwith on 
his appointment become an additional Judge of the Supreme Court 
of Judicature in Ireland, with the same rank, salary, tenure of 
office, and right to retiring pension as if he had been appointed a 
puisne Judge of one of the Common Law Divisions of the High 
Court of Justice. 

He may be required by order of the Lord Lieutenant in Council 
to perform any duties which a Judge of the said Supreme Court 
of Judicature is by law required to perform ; but, unless so required, 
he shall not be bound to perform any of such duties. 

The first Judicial Commissioner shall be Mr. Serjeant O’Hagan.* 

If any vacancy occurs in the office of the Judicial Commissioner 
by death, resignation, incapacity, or otherwise, Her Majesty may by 
warrant under the Royal Sign Manual, appoint some other qualified 
person to fill the vacancy. 

The two Commissioners, other than the Judicial Commissioner, shall 
respectively hold their offices for seven years next succeeding the 
passing of this Act.* 

If during the said period of seven years®* a vacancy occurs in the 
office of any of such other Commissioners by death, resignation, 
incapacity, or otherwise, Her Majesty may by warrant under the 
Royal Sign Manual appoint some other fit and proper person to fill 
such vacancy, but the person so appointed shall hold his office only 
until the expiration of the said period of seven years.* 

The first Commissioners, other than the Judicial Commissioner, 
shall be Mr. Edward Falconer Litton and Mr. John E. Vernon.* 

See, now, Land Purchase Act, 1891, Sec. 28, post. 
*The words in italics have been repealed by the Land Purchase Act, 1891 
Sch. III., and Stat. Law. Rev. Act, 1894. 
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42. The Land Commission under this Act shall be a body 
corporate, with a common seal, and a capacity to acquire and hold 
land for the purposes of this Act, and shall be styled “ The Irish 
Land Commission. 

Judicial notice shall be taken by all Courts of Justice of the 
corporate seal of the Land Commission, and any order or other 
instrument purporting to be sealed with it shall be received as 
evidence without further proof. 


43. The Lord Lieutenant may from time to time, with the 
consent of the Treasury as to number, appoint and by Order in 
Council remove Assistant Commissioners, who shall have the 
prescribed qualifications and hold office for the prescribed times. 

The central office of the Land Commission shall be in Dublin, but 
they may hold sittings in any other part of Ireland. 

The Land Commission may form Sub-commissions in any 
province, particular district or districts of Ireland, and such Sub- 
commissions shall consist of such number of the said Assistant Com- 
missioners or of a Commissioner and one or more Assistant Com- 
missioners as the Land Commission may think fit, and the Land 
Commission may delegate to any Sub-commission such of the powers, 
except as to appeals, by this Act conferred upon the Land Com- 
mission, as they think expedient, and may from time to time revoke, 
alter, or modify any powers so delegated to a Sub-commission. 


The powers of delegation here conferred do not apply to duties under the 
Land Purchase Acts. See Land Purchase Act, 1891, Sec. 30, post. 


44, Any power or act by this Act vested in or authorized to be 
done by the Land Commission, except the power of hearing appeals, 
may be exercised or done by any one maa of the Land Com- 


mission (a) or by any Sub-commission, qualification, that 


any person aggrieved by any Order of ong Commissioner, or by any 
order of a Sub-commission, may require Kis case to be reheard by 
all three Commissioners sitting together, except in the case of the 
illness or unavoidable absence of any one Commissioner, when any 
such case may be heard by two Commissiohers sitting together ; 
provided that neither of such two Commissiovers be the Commis- 
sioner before whom the case was original Nt 

A “re-hearing” under this Section is different from an “ appeal” under 
Sec. 47. The former takes place where the case has originally been heard by 
one Commissioner only, or a Sub-Commission, and may be before any two Com- 
missioners (in the unavoidable absence of the third). An “appeal” from the 
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decision of a County Court Judge, under Sec. 47, must be heard by at least two 
Commissioners, one of whom must be the Judicial Commissioner: see Sec. 47, post. 
See further, as to the distinction between an appeal and a re-hearing: Williams 
v. Goodchild, 2 Russ. 91. 

A notice of re-hearing did not formerly require a stamp: Kieran v. Caruth, 
19 I. L. T. R. 1; but now, under Rules of Jan., 1897, the term “ appeal” includes 
a re-hearing (Rule 7), so that if the rent is over £10, the notice should bear a 
10s. stamp; otherwise a ls. stamp. (Rules 88 & 89.) 

Every notice of re-hearing must now state the grounds of appeal from the 
decision of the sub-commission; and “no grounds of appeal shall, save by leave 
of the Court, which shall not be given as of course, be entered into, except those so 
stated” (Land Act, 1896, Sec. 22). 

See Rules of Jan., 1897, Nos. 79 to 89, as to re-hearings and appeals generally. 
The notice must be served within two months after the date of the order. (Rule 79.) 

The question of value, as well as any question of principle or law, is open on 
a re-hearing under this Section, provided the notice of appeal so states: Kavanagh's 
Estate, MacD. 369; Lifford Cases, MacD. 397. 

After a judicial rent has been fixed by the Sub-Commissioners, the Chief Com- 
missioners cannot interfere with it, even though the parties consent, unless an 
appeal is taken: Kepple v. Rathdonnell, MacD. 370. 

Where a fair rent has been fixed by a Sub-Commission and a notice requiring 
a re-hearing has been served, the rent so fixed is, pending ‘the re-hearing, the 
rent payable by the tenant: Davis v. M‘Mahon, 20 1. L. T. R. 56; M'Vamec v. 
Naper, 171. L. T. & S. J. 468, MacD. 410. 

Where the rent fixed by the Sub-Commissioners is altered on the re-hearing, the 
,altered rent is the rent payable for the whole statutory period, and if the rent 
has already been paid on the scale fixed by the Sub-Commissioners, the difference 
can either be set off by the tenant against the next gale of rent, if the rent has 
been reduced, or recovered from him directly by the landlord if it has been raised : 
Davis v. M‘Mahon, 24 L. RB. Ix. 73, 447; 23 1. L. T. BR. 11, 25 (Exch. D. & C. A.); 
Twiss v. Casey, 181. L. T. R. 83 (County Court). 

(a) It is competent for one Commissioner sitting alone, under this Section, to 
make an order taking an agreement and declaration fixing a fair rent off the file 
in a proper case: Evans v. Peyton, 28 I. L. T. RB. 81 (L. C.) affirmed on appeal on 
this point, but reversed on other grounds [1895], 21. R. 127 (C. A.). 


45. The Land Commission may from time to time, with the 
consent of the Lord Lieutenant, appoint and remove a solicitor, and 
a secretary, and such officers, agents, clerks, or messengers as they, 


with the consent of the Treasury, and subject to such regulations 


as the Treasury may from time to time prescribe, deem necessary 
for the purposes of this Act. 

They may also, with the consent of the Treasury, employ such 
actuaries, surveyors, and other persons, as they may think fit for the 
purpose of enabling the Land Commission to carry into effect any 


of the provisions of this Act. 
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pounds a year, and to the Assistant Commissioners, Secretary, 
officers, and other persons above-mentioned, such salaries or 
remuneration as the Lord Lieutenant may, with the consent of 
the Treasury, determine. 

The salaries of the Commissioners, other than the Judicial Com- 
missioner, and of the Assistant Commissioners, and of all persons 
employed by the Land Commission, and all expenses incurred by 
the Land Commission in carrying into effect this Act, not otherwise 
provided for, shall be paid out of moneys provided by Parliament. 


47, Any person aggrieved by the decision of any Civil Bill Court 
with respect to the determination of any matter under this Act or 
under the Landlord and Tenant (Ireland) Act, 1870, may appeal 
to the Land Commission, and such Commission may confirm, 
modify, or reverse the decision of the Civil Bill Court. 
to the Land Commission under this Act shall be he 
Commissioners sitting together, except in t 
unavoidable absence of any one Commi 
may be heard by two Commissioners 
shall be the Judicial Commissio 

The Land Commission may determine any appeal in Dublin or 
may proceed to any place or places in Ireland for the purpose of 
from time to time determining the same. 

The twenty-fourth Section of the Landlord and Tenant (Ireland) 
Act, 1870, is hereby repealed. All appeals under the said Section 
pending at the time of the passing of this Act are hereby transferred | 
to the Land Commission ; and all further proceedings thereon shall 
be taken in the prescribed manner.* 


An appeal under this Section is only slightly different from a re-hearing under 
Sec. 44: see that Section and notes thereto, ante, p. 330. 

As to the rent payable by a tenant pending an appeal and the rights of the 
parties if the judicial rent is varied: see notes to Sec. 44, ante, p. 331; Davis v. 
M‘Mahon, 24 L. R. I. 73, 447; 23 1. L. T. R. 11, 25 (Exch. Div. & O. A.); M‘Vamee 
v. Naper, 171. L. T. & S. J. 468; MacD. 410; Zwiss v. Casey, 18 I. L. T. R. 83; 
and Davis v. M‘Mahon, 20 I. L. T. R. 56. 

Appeals under the Land Act, 1870, are now heard by the Land Commission in 
accordance with this Section; and the rules as to appeals under this Act also 
apply to them. The Land Commission, not having any original jurisdiction under 
the Land Act of 1870, cannot, on the hearing of appeals under that Act, take into 
account matters which occurred subsequently to the hearing by the County Court 
Judge: O’Connor v. Perry, 30 L. R. Ir. 388; 26 I, L. T. BR. 48. 


48, (1.) For the purposes of this Act the Land Commission shall 
have full power and jurisdiction to hear and determine all matters, 


by all three 
case of illness or 
roner, when any appeal 
ting together, one of whom 


* The words in italics are repealed by Stat. Law Rev. Act, 1894. 
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whether of law or fact, and shall not be subject to be restrained in 
the execution of their powers under this Act (a) by the order of any 
Court, nor shall any proceedings before them be removed by 
certiorari into any Court. 

(2.) The Land Commission may of its own motion, or shall on the 
application of any party to any proceeding pending before it, 
unless it. considers such application frivolous and vexatious, state 
a case in respect of any question of law arising in such proceedings, 
(6) and refer the same for the consideration and decision of Her 
Majesty’s Court of Appeal in Ireland. 

The Land Commission may also, in case it thinks fit, permit any 
party aggrieved by the decision of the Land Commission in any 
proceedings to appeal in respect of any matter arising in such 
proceedings to Her Majesty’s Court of Appeal in Ireland; provided 
that no appeal from the Land Commission to the Court of Appeal in 
Treland shall be permitted in respect of any matter arising under 
Part V. of this Act, or in respect of any decision as to the amount 
of fair rent, or any question of value or of damages, or any matter 
left in the discretion of the Land Commission. (c) 

The decision of the said Court of Appeal on any such question so 
referred to it shall be final and conclusive. 

(3.) The Land Commission with respect to the following matters ; 
that is to say, 

a. Enforcing the attendance of witnesses (after a tender of their 
expenses), the examination of witnesses orally or by 
affidavit, and the production of deeds, books, papers, and 
documents; and 

b. Issuing any commission for the examination of witnesses; and 

c. Punishing persons refusing to give evidence or to produce 
documents, or guilty of contempt in the presence of the 
Land Commission or any of them sitting in open Court; 
and 

d. Making or enforcing any order whatever made by them for the 
purpose of carrying into effect the objects of this Act; (d) 
shall have all such powers, rights, and privileges as are 
vested in the Chancery Division of the High Court of 
Justice in Ireland for such or the like purposes, and all 
proceedings before the Land Commission shall in law be 
deemed to be judicial proceedings before a court of record. 

(4.) In determining any question relating to a holding the Com- 
mission may direct an independent valuer to report to it his opinion 
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on any matter the Commission may desire to refer to such valuer, 
(e) such report to be accompanied with a statement, if so directed, 
of all such facts and circumstances as may be required for the 
purpose of enabling the Commission to form a judgment as to the 
subject matter of such report. The Commission may or may not, 
as it thinks fit, adopt the report of such valuer, and it may make 
any such order with respect to the costs incurred in respect of 
such report as it thinks just. 

(5.) The Land Commission may review and rescind or vary any 
order or decision previously made by them, (/) or any of them; 
but save as by this Act provided every order or decision of the said 
Commission shall be final; Provided always, that any order or 
decision made by three members of the Land Commission shall not 
be reviewed, rescinded, or varied, except by three members of the 
Land Commission. 

Nothing in this Section shall authorize the Land Commission to 
determine any question or to exercise any power of a Judge im 
relation to any purchase of an estate by them, or to the purchase of 
a holding through the medium of the Land Comméssion.* 


(a2) The Land Commission cannot be restrained “in the execution of their powers 
under this Act.? As to what these powers are, and the general limits of their 
jurisdiction, see Sec. 37 (5) and notes thereto, ante, p 324. 

If, however, an order of the Land Commission be plainly in excess of jurisdic- 
tion, a writ of prohibition may, notwithstanding this Section, be granted to 
restrain them from enforcing such order: Ex parte Hutchinson, In re Irish Land 
Commission, 12 L. R. Ir. 79, 17 I. L. T. R. 27, MacD. 498; Ha parte Johnston, 
In re Irish Land Commission (No. 1), 14 L. R. Ir. 80. In the latter case a con- 
ditional order for a writ of prohibition was actually granted by the Exchequer 
Division on the grounds that the Land Commission had fixed a judicial rent in 
respect of a tenancy which was not a “present tenancy” within the Act, but the 
conditional order was afterwards discharged, the Court holding that once the 
relation of landlord and tenant was proved to exist, the Land Commission had 
jurisdiction to decide what the nature of the tenancy was which existed between 
the parties. “I do not intend in anything I say,” said Dowsn, B., in giving 
judgment, “to express a doubt about the power of this Court to issue a writ of 
prohibition in cases where Courts of inferior jurisdiction, such as the Land Gom- 
mission, have acted either without jurisdiction or in excess of their jurisdiction. 
That law has not been disputed in the contention on either side, nor could it 
have been disputed—it is clear and undoubted law” (14 L. R. Ir., at p. 93). “It 
is, in my opinion,” says Frrzerron, L.J., “never too late to show that a pro- 
ceeding of an inferior Court is without jurisdiction: Reg. (Rossmore) v. Irish Land 


‘Commission [1894], 2 I. R., at p. 424. 


In Fow v. Langan (26 I. L. T. R. 124) it appeared that a son of a deceased tenant 
had been in occupation of a farm for about 10 years, paying the rent, but getting 


* The words in ilalics were repealed by Sec. 22 of Land Puchase Act, 1885. But the 


repealing portion of the latter Section is now repealed by Stat. Law Rev. Act, 1898. 


ee Re yr Saha Os 


44 § 45 Vict., Cap. 49. 335 


receipts in the name of “ Representative of A,deceased.” He served an originating 
notice, without taking out representation to his father, and, in the hearing of the 
case, an order was made appointing him a limited administrator to his father’s 
estate under the 58th Section of the Land Act, 1870, as incorporated by Sec. 38 
of this Act. The Exchequer Division held (Murpuy, J., diss.) that this order was 
made without jurisdiction, and allowed proceedings to be commenced by writ of 
prohibition to seek to restrain the Land Commission from proceeding to fix a fair 


rent under the circumstances. But when the case came on for trial, O’Brien, J., 


held that the order was within the jurisdiction of the Land Commission (271. 
L. T. R. 20). See, now, Land Act, 1896, See. 21, post, p 560 

A writ of mandamus may also be issued to the Land Commission to hear and 
determine an application for leave to appeal or to have a case stated: Reg. 
(Rossmore) v. Irish Land Commission [1894], 21. R. 394 (C. A.). See also judgment 
of Frrzcrson, L.J., in Reg. (Gosford) v. Irish Land Commission uses], 2 T. R., 
at p. 433. But where such an application has been heard and adjudicated upon 
by an order which is in all respects regular, a writ of mandamus will not be issued : 
Reg. (Gosford) v. Irish Land Commission (No. 2), 341. L. T. R. 219: 3 Greer 110. 
Ex p. Johnston (No. 2), 201. 'L. T. R. 76. An order will not be made for a man- 
damus directing the Land Commission to give liberty to appeal or to state a case, 
as such an ‘order would deprive them of the exercise of any judicial discretion 
[wer PattEs, C.B., Reg. (Rossmore) v. Irish Land Commission (694), 21. 'R., at 
p- 403]. 

A writ of mandamus will not be granted to compel the Land ‘Commission to state 
a case for the Court of Appeal, when an appeal could have been taken from the 
order complained of, and was not; nor will such a writ be issued to enforce a 


mere discretionary duty, depending on whether the objections raised are con- 
sidered by the Land Commission to be frivolous and vexatious : Ex parte Johnston 
(No. 2), 20 I. L. T. R. 76. With respect to applications to the Court to issue a 
prerogative mandamus, May, C.J., in giving Judgment in this case, stated that 
such a writ should not issue, according to the established practice, (1) where any 
other legal remedy was open to the applicant; or (2) where the duty which it 
was sought to enforce was a discretionary one (20 I. L. T. R. 76). 

(6) Applications to have a case stated, or for liberty to appeal, under this 
Sub-section, must be made within one fortnight of the decision complained of 
(Rules of Jan., 1897, No. 90). And any order made on such application must be 
prosecuted within one month from the date thereof by lodgment of the appeal or 
of the draft case (Rule 93). The latter must be prepared by the party making 
such application, and, after having been sub:itted to the opposite party, is settled 
by the Judicial Commissioner (Rules 91 and 92). 

A case cannot be stated on an abstract question of law, without any findings of 
fact to support it: Browne v. M‘Bryan, 31 1. L. 'T. R. 165 (C. A.). 

Under the Judicature Rules, the Court of Appeal may hear additional evidence, 
viwa voce, if they so desire (Fay v. Kelly, MacD. 398); and this course was actually 
adopted by them in 7'rustees of St. Keiran’s College v. Musgrave, 19 I. L. T. R., 
Digest, p. xviii. In the first mstance, however, they directed the Land Commis- 
sion to re-hear the case, which the latter refused to do, upon the grounds that such 
a re-hearing was not within the limits of their jurisdiction: 19 I. L. T. R. 34. In 
Stack v. Muskerry, 26 I. L. T. R. 118, documents of title which were found since 
the hearing by the Land Commission, were allowed to be put in evidence. 

The Court of Appeal is not debarred from reversing the decision of the Land 


Commission upon a question of fact, when that question depends largely on legal 
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considerations: Hiffe v. M‘Kenna, 16 I. L. T. R. 39, MacD. 293. “In dealing 
with the decision of the Land Commission on appeal,” says Firzarzon, L.J., “ we 
have not to deal, as in the case of a verdict of a jury, or as upon a case stated 
under the Registration Acts, with the exercise by the court of first instance of an 
exclusive or ultimate jurisdiction upon questions of fact. Where the fact has been 
found by a jury, or by a revising authority, we can give judgment the other way 
only where the finding is ‘against evidence ’—i.e., has no sufficient evidence to 
sustain it in point of law; but where a question of preponderance of evidence 
arises, unless we can direct a new trial we must accept the facts as found by any 
court of first instance which has exclusive jurisdiction to ascertain facts. The 
Chancery Division and the Land Commission in cases such as this have no such 
exclusive jurisdiction, and, on appeal from them, the duty of reviewing and 
deciding questions of fact as well as of law devolves upon this Court: ” Fetherston- 
haugh v. Gaffney, 34.1. L. T. R., at p. 39 [190%], 2 1. R. at p. 426. 

(c) Part V. of this Act deals with Land Purchase. The prohibition of an appeal 
to the Court of Appeal in respect of any matter arising under it is not now of 
much importance, as an appeal lies on any question of law arising under the 
Land Purchase Acts, even without the leave of the Land Commission: Land 
Purchase Act, 1885, Sec. 22, post. 

No appeal lies where the matter is in the discretion of the Court, as in the case 
of an order under Sub-sec. 5, directing a re-hearing of a case on the discovery of 
fresh evidence: Feerilly v. Coates, MacD. 518, or an order amending an originating 
notice: St. George v. St. George, 25 1. L. T. R. 42., 

(d) Sec. 23 of the Land Act, 1870, conferred similar powers on the Civil Bill 
Courts. That Section is incorporated by Sec. 38, ante, “as if the purposes therein 
referred to included the purposes of this Act.” 

Under this Section, it has been held that the Land Commission has jurisdic- 
tion to appoint a Commission to take the evidence of a person undergoing a 
term of imprisonment, where, in consequence of the illness of the prisoner, he 
cannot be brought up on habeas corpus: M‘Donagh v. Land Purchase Company, 
2b ae Den RO 

And it has been similarly held that there is jurisdiction under this clause to 
give liberty to an administrator to issue execution for costs ordered to be paid 
to the deceased: Morris v. Johnston, 21 I. L. T. R. 16; and to enforce an order 
directing a tenant to convey his farm to his landlord who had purchased in 
exercise of his right of pre-emption at the price fixed by the Court: Faucett v. 
M‘Kelligett, 33 I. L. T. R. 71. 

But the Land Commission has no power under the Sub-section to restrain a 
landlord from executing a civil bill decree in ejectment, pending an application to 
fix a fair rent: Semple v. Hunter, 15 I. L. T. R. 73, Ro. & Dill. 9, MacD. 416. The 
Court of Appeal has also refused to grant an injunction to restrain a landlord from 
taking such a course x Gorman v. La Touche, 25 L. R. Ir. 583, 24 I. L. T. R. 70. 

All Courts of Record have at Common Law power to amend: Usher v. Dansey, 
4M. & S. 94; Short v. Coffin, 5 Burr, 2730; and the Land Commission have 
apparently such power under this Sub-section. Where, however, a Sub-Commission 
had amended an originating notice by striking out the tenant’s name and 
inserting that of a totally different party to whom the farm really belonged, it 
was held that such a substitution was beyond the power of the Court, and the 
originating notice was dismissed: Mullins v. Morgan, MacD. 519. 

Leave has been given by the Land Commission to amend an originating notice 
served in the form provided for a tenant from year to year into that provided for 
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leaseholders under the Land Act, 1887: St. George v. St. George, 251. L. T. R. 42. 
Though a similar application was, under the particular circumstances of the case, 
refused by the same Court in 0’Weill v. Willis, 22 1. L. T. R. 97. 

In Elliott v. Farquar, 32 1. L. T. R. 40, the Court refused to amend a first 
term notice into a second term notice. 
“inde- 
pendent valuer” is one now invariably exercised by the Land Commission in 
hearing appeals on questions of value. It has been held that the Court may 
appoint two or more valuers to make a joint report; and that persons 


(e) The power conferred by this Section of obtaining the report of an 


holding office under the Land Commission as Assistant Commissioners may 
be so appointed: O’Regan v. Trench [1901], 1 I. R..274 (C. A.), 34 1. L. T. R. 22 
(L. C.); 2 Greer 54, 298. Evidence may be given by the parties impugning the 
reports of these ‘court valuers,’ as they are called, or showing that they had 
valued land on erroneous principles, or were in amy way biased or prejudiced: 
O’ Regan v. Trench [1901], 1 I. R. 274, 34 I. L. T. R. 142: 2 Greer 298.(C. A.), 
reversing the decision of the Land Commissioners: 34 I. L. T. R. 22: 2 Greer 54. 
But the evidence must be definite, O’Regan v. Trench, 35 I. L. T. R. 118 (L. C.), 
and the fact that the Court valuers refused to accept ex parte statements on the 
lands as to the rents of adjoining lands is no ground for rejecting their reports : 
Manchester v. Shelvin, 34 1. L. T. R. 212; Gosford v. Alexander, 35 1. L. T. R. 105, 
{1902], 1 1. R. 134; M‘Donnell v. Gosford, 35 I. L. T. R. 117: 3 Greer 207. 

(f) The jurisdiction conferred by this Sub-section to rescind or vary an order 
previously made is one frequently exercised by the Land Commission. See, for 
instance, M‘Cosh v. Henderson, 1 Greer 125, and Hvans v. Peyton, 281. L. T. R. 81. 

On the discovery of new evidence, the Court will, if it is of an important 
character, order a re-hearing of a case already disposed of: Cowan v. Simpson, 
35 I. L. T. BR. 86; 3 Greer 215, 1 N. I. J. R. 128; but where want of 
reasonable diligence in discovering such evidence in time has been shown, the 
motion will be refused: Feerilly v. Coates, MacD. 518. In exercising this juris- 
diction to review a previous decision upon the ground of newly-discovered. evidence, 
the Court adopts the principles laid down by Lerroy, C.J., in O’Grady v. Dwyer, 
10 I. G. L. R. 440, and requives to have’ it shown not only that the evidence was 
discovered since the hearing, but that by no reasonable diligence could it have 
been discovered before the hearing. A re-hearing will not be granted merely 
on the grounds of mistake or surprise: Vorton v. M‘Donnell, 1 Greer 211. 


49. Where the Land Commission or any Sub-Commission hold 
sittings elsewhere than in Dublin, such Land Commission or Sub- 
Commission may use the Courthouses. commonly used for civil bill 
purposes or for the holding of Courts of Petty Sessions, and the 
officers of the Civil Bill Courts shall, in the prescribed manner and 
at the prescribed times, be bound to attend the sittings of the said 
Land Commission and Sub-Commissions, and to perform analogous 
duties to those which they perform in the case of a sitting of the 
Civil Bill Court. 

‘Sittings in Dublin must be held at the Four Courts, Land Act, 1896, Sec. 23 (7). 

50. (1) The Land Commission shall from time to time circulate 
forms of application and directions as to the mode in which appli- 
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Sect. 50. cations are to be made under this Act, and may from time to time 


make, and when made may rescind, amend, or add to, rules with 

respect to the following matters, or any of them: 

a. The proceedings on the occasion of sales under this Act: 

b. The proceedings on the occasion of applications to fix judicial 
rents under this Act and the withdrawal of such appli- 
cations. 

. The proceedings in the Civil Bill Court under this Act: 

. The consolidation of cases and the joinder of parties. 

. The security (if any) to be given by applicants to, or persons 

dealing with, the Commission : 

f. The proceedings in appeals under this Act: 

g. The proceedings in respect of cases stated for the decision of 
Her Majesty’s Court of Appeal in Ireland under this Act: 

A. The proceedings on the occasion of applications for transfer of 
cases from the Civil Bill Court to the Land Commission 
under this Act: 

The qualifications and tenure of office of Assistant Commis- 
sioners : 

. The forms to be used for the purposes of this Act: 

The scale of costs and fees to be charged in carrying this Act 
into execution, and the taxation of such costs and fees, and 
the persons by or from whom and the manner in which such 
costs and charges are to be paid or deducted, subject never- 
theless to the sanction of the Treasury as to the amount of 
fees to be charged : 

1. The attendance and discharge of duties by the officers of the 
Civil Bill Courts before the Land Commission and Sub- 
Commissions when holding sittings under this Act: 

m. The mode in which consents on the part of the Land Com- 
mission or of any landlord, tenant, or other person may be 
signified under this Act: 


Qs 


in) 


2. 


mS. 


n. The service of notices on mortgagees and persons interested, 
and any other matter by this Act, or any part of any Act 
incorporated herewith, directed to be prescribed : 

o. As to any other matter or thing, whether similar or not to 
those above mentioned, in respect of which it may seem to 
the Land Commission expedient to make rules for the pur- 
pose of carrying this Act, or any part of any Act incorporated 
herewith into effect. 
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(2.) Any rules made in pursuance of this Section shall be judici- 
ally noticed in all Courts of Her Majesty’s dominions. 

(3.) Any rules made in pursuance of this Section shall be laid 
before Parliament within three weeks after they are made if 
Parliament be then sitting, and if Parliament be not then sitting, 
within three weeks after the beginning of the then next session of 
Parliament; and if an Address is presented to Her Majesty by 
either House of Parliament within the next subsequent one hundred 
days on which the said House shall have sat praying that any such 
rule may be annulled, Her Majesty may thereupon by Order in 
Council annul the same, and the rule so annulled shall thenceforth 
become void and of no effect, but without prejudice to the validity 
of any proceedings which may in the meantime have been taken 
under the same. 

(4.) The Public Offices Fees Act, 1879, shall apply to fees payable 
under this Act. 


51. The making of rules and orders prescribing and regulating 
the mode of service of civil bill processes in ejectment, and for 
recovery of rent, is hereby declared to be within the provisions of 
the seventy-ninth Section of the County Officers and Courts 

Me uh 
(Ireland) Act, 1877; and, notwithstanding any other enactment, 
the service of such processes in the manner prescribed by such rules 
or orders shall be valid and sufficient. 

Whenever an action for the recovery of rent not exceeding twenty 
pounds or for the recovery of land, whether for non-payment of rent 
or for overholding, is brought in the High Court of Justice in 
Ireland, in any case in which the plaintiff in such action could have 
sued for the recovery of such rent or land in a Civil Bill Court, 
(a) the plaintiff in such action shall not be entitled to any costs, 
unless the Judge before whom such action is tried, or the Divisional 
Court to which such action is attached, shall by order declare the 
said plaintiff entitled to costs. 

(a) The rule as to costs under the second part of this Section only applies in 
cases of ejectment where the landlord as such is seeking to recover possession, 
whether for non-payment of rent or in case of overholding; it has no application 
to ordinary ejectments on the title. Thus, where a landlord obtains a personal 
judgment for rent, causes the tenant’s interest to be sold by the sheriff under a 
fi. fa., purchases it himself, and then brings an ejectment on the sheriff's con- 


veyance to him, he ig entitled to full costs under Sec. 53 of the Judicature Act, 
1877, and cannot be deprived of them by this Section: Lord Cloncurry v. Devane, 


161. L. T. & S. J. 97. 
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The joinder of a claim for mesne rates to an ejectment for overholding does 
not, however, entitle the landlord to costs where the ejectment is within the 
jurisdiction of the County Court: Greville v. Kirk, 10 L. R. I. 41, MacD. 351. 

The County Court has jurisdiction in all cases of ejectment for non-payment 


of rent and overholding where the annual rent does not exceed £100, no matter. - 


what the actual amount of rent due may be. See Landlord and Tenant Act, 
1860, Sees. 52 and 72, ante, pp. 9) and 128. 

In actions for rent, where the total amount due is more than £20, the landlord 
is entitled to full costs; and his right to costs is not affected by this Section, 
even though the annual rent be less than £20: Rose v. Kelly, 15 I. L. T. & 8. J. 
505, MaecD. 350. 

Where after the issue of a writ an order was made fixing a judicial rent; and, 
calculating the rent due at the rate so fixed, and givmg the tenant credit for 
overpayments in respect. of earlier gales’ of the old rent after service of the 
originating notice, the. total amount due for rent, which at the date of the issue 
of the writ was more than £20, was reduced below that sum, it was held that 
the Plaintiff was not entitled to any costs of the action under this Section: 
Conner v. Lyons [1894], 2 I. R. 24 (Exch. D.). 

Enactments as. to costs are matters of procedure, and have a retrospective 
operation: Wright v. Hale, 6 H. & N. 227; Cassidy v. O’Loghlen, 4 L. R. Ir. 731. 
This Section has been held, therefore, to apply to actions commenced before the 
passing of the Act: Greville v. Kirk, 10 L.. R: I. 41, MacD. 351. See, however, the 
opinion of Patizs, C.B., Kearney v. Cahill, 15 I. L. T. & S. J. 512, and the 
cases there referred to. 

Where a holding at a rent under £100 per annum has been evicted for non- 
payment of rent and the plaintiff has not been declared entitled to costs under 
this Section, the tenant or other party having a specific interest in the tenancy 
is entitled to a writ of restitution under 23 & 24 Vic., c. 154, s. 71, without paying 
the costs of the action: Scully v. Mandeville, 10 L. R. Ir. 327, MacD. 351. 


52. Subject to Rules made under this Act, it shall be lawful for 
the party to any proceeding before the Land Commission or any 
Sub-Commission, or, with the leave of such Commission or Sub 
Commission, for the father or husband of such party, or for a 
solicitor of the Supreme Court of Judicature in Ireland (but not a 
solicitor retained as an advocate by such first-mentioned solicitor), 
or for a barrister retained by or on behalf of such party and 
instructed by his or her solicitor, but without any right of exclusive 
audience or pre-audience, to appear and address such Commission 
or Sub-Commission and conduct the case subject to such rules and 
regulations as may be from time to time prescribed. 


An originating notice may be signed “by, or in the name of, or by the authority 
of,” a landlord, or tenant, or a solicitor for a landlord or tenant (Rules of 
Jan., 1897, No. 36). 

Where a party not previously. represented: by a solicitor desires to be so, he 
must serve notice in accordance with Rule 40. 

A party may at any time change his solicitor by serving the notices prescribed 
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by Rule 41. The Court has power, however, on the application of the previous 
solicitor, to stay the proceedings until his costs are paid. Rule 41. 


53. No person being a member of the Land Commission other 
than the Judicial Commissioner, or being an Assistant-Commissioner 
or employed by the Land Commission, shall by reason of such 
membership or employment acquire any right to compensation, 
superannuation, or other allowance on abolition of office or other- 
wise. 

This Section has been partially repealed by the Land Purchase Act, 1891. Sce 


Sch. 3 to that Act, post. See also Land Commissioners’ Salaries Act, 1892 (55 & 56 
Vic., c. 45). 


54. No person being a member of, or holding office under, the 
Land Commission, or being an Assistant Commissioner, shall, during 
the time that he holds his office, be capable of being elected a 
member of or sitting in the Commons House of Parliament. 


55. The Land Commission shall once in every year after the year 
one thousand eight hundred and eighty-one make a report to the 
Lord Lieutenant as to their proceedings under this Act, and every 
such report shall be presented to Parliament. 


56. The Land Commission shall from time to time prepare in 
such form and at such times as the Treasury from time to time 
direct accounts of their receipts and expenditure, and within six 
months after the expiration of the year to which the accounts 
relate the Land Commission shall transmit the same to the Con- 
troller and Auditor-General to be audited, certified, and reported 
upon in conformity with the regulations from time to time made 
by the Treasury for that purpose, and the accounts, with the reports 
of the Controller and Auditor-General thereon, shall be laid before 
the House of Commons not later than three months after the date 
on which they were transmitted for audit if Parliament be then 


sitting, and if not sitting, within fourteen days after Parliament 


next assembles. 

Provided that the regulations made by the Treasury under this 
Section shall be laid before the House of Commons within one 
month of the date thereof, if Parliament be then sitting, and, if 
not, then within fourteen days after Parliament next assembles, 
and that such regulations shall not have effect until they have lain 
for thirty days upon the Table of the House. 
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Sect. 57, 
os PART VII. 
DEFINITIONS, APPLICATION OF ACT, AND SAVINGS. 
Definitions. 57. In the construction of this Act the following words and 


expressions shall have the meaning hereby assigned to them, unless 
there be something in the context repugnant thereto; that is to say, 

“Lord Lneutenant” includes the Lords Justices or any other Chief 
Governor or Governors of Ireland for the time being: 

“Treasury” means the Commissioners of Her Majesty’s Treasury : * 

“ Board of Works” means the Commissioners of Public Works in 
Ireland : 

“County ” includes a riding of a county: 

“ Contract of tenancy” (a) means a letting or agreement for the 
letting of land for a term of years or for lives, or for lives and 
years, or from year to year: 

“ Tenant ” (6) means a person occupying (c) land under a contract 
of tenancy, and includes the successors in title to a tenant. 

Where the tenant sublets part of his holding with the consent of 

his landlord (d) he shall, notwithstanding such sub-letting, be 
deemed for the purposes of this Act to be still in occupation of the 
holding. 

“Landlord” (¢) means the immediate landlord or the person for 
the time being entitled to receive the rents and profits or 
take possession of the land held by his tenant, and includes 
the successors in title to a landlord: (f) 

“ Holding” (g) during the continuance of a tenancy means a 
parcel of land (h) held by a tenant of a landlord for the same 
term and under the same contract of tenancy, and, upon the 
determination of such tenancy, means the same parcel of 
land discharged from the tenancy : 

“ Tenancy ” (¢) means the interest in a holding of a tenant and his 
successors in title during the continuance of a tenancy; and 
“rent of a tenancy ’’ means the rent for the time being 
payable by such tenant or some one or more of his successors: 

“ Present tenancy ” (j) means a tenancy subsisting at the time of 
the passing of this Act or created before the first day of 
January one thousand eight hundred and eighty-three, in 
a holding in which a tenancy was subsisting at the time of 
the passing of this Act, and every tenancy to which this Act 

* The words in italics are repealed by Stat. Law Rev. Act, 1894. 
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applies shall be deemed to be a present tenancy until the 
contrary is proved: (k) 

“Future tenancy” (J) means, except as aforesaid, a tenancy 
beginning after the passing of this Act: 

“ Ordinary tenancy” means a tenancy to which this Act applies, 
and which is not a tenancy subject to statutory conditions, or 
a judicial lease, or a fixed tenancy : 

“Sale,” “sell,” and cognate words include alienation (m), and 
alienate, with or without valuable consideration : 

“ Ejectment ” includes action for recovery of land: 

“ An estate” means any lands which the Land Commission may 
by order declare fit to be purchased as a separate estate for 
the purposes of this Act: 

“Prescribed” means prescribed by Rules made in pursuance of 
this Act: 

“ Landed Property Improvement (Ireland) Acts” means the Act 
of the session of the tenth and eleventh years of the reign of 
Her present Majesty, chapter thirty-two, intituled “An Act 
to facilitate the improvement of landed property in Ireland,” 
and any Acts amending or extending the same. 

Any words or expressions in this Act which are not hereby 
defined, and are defined in the Landlord and Tenant (Ireland) Act, 
1870 (m), shall, unless there is something in the context of this Act 
repugnant thereto, have the same meaning as in the last-mentioned 
Act, and the Landlord and Tenant (Ireland) Act, 1870, except in 
so far as the same is expressly altered or varied by this Act or is 
inconsistent therewith, and this Act shall be construed together as 
one Act. (0) 


(a) “Contract of tenancy” does not include the right of occupation in lieu of 
emblements conferred by the 34th Section of Landlord and Tenant Act, 1860: 
Hemphill v. Frazer, 10 L. R. I. 87, MacD. 408; M‘Cullagh v. Batt, 24 1. L. T. R. 
52. See also p. 67, ante. 

The subject of the letting must be the land itself, not a right of grazing, or any- 
thing of the nature merely of a profit d prendre, as conacre: Connell v. Skehan, 
MacD. 165; Mulligan v. Adams, 8 I. L. R. 132; Dease v. O'Reilly, 8 I. L. R. 52; 
Booth v. M‘Manus, 12 I. C. L. R. 419, 6 Ir. Jur. N. 8. 367. 

It seems doubtful whether a tenancy for a year certain created before the 
passing of the Act is within the definition of “contract of tenancy” here given. 
See Ryan v. Chadwick, 14 L. R. I. 200, 353; Wright v. Tracey, I. R. 7 C. L. 134; 


8 C. L. 478: 81. L. T. R. 142. A tenancy for a year certain created after the 
passing of the Act is to be deemed a tenancy from year to year (Sec. 16). 


Where, on the expiration of a lease in 1879, the owner of the reversion was 


-an infant and ward of Court, and the lessee continued in occupation, paying rent 
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to the Receiver, it was held that there was no “contract of tenancy” binding ow 
the infants’ estate thereby created: Oroker v. Clanchy, 20 L. R. Ir. 111. So the 
act of a Receiver under the Land Judge in receiving rent from tenants and paying 
interest thereout to mortgagees does not create a new tenancy binding on the 
mortgagees: O’Rourke’s Estate, 23 L. R. Ir. 497. As to how a contract of tenancy 
may be created, and when it may be implied, see notes to Landlord and Tenant 
Act, 1860, Sec. 3, ante, pp. 4-1). 

(6) “Tenant” means a person ocewpying land under a contract of tenancy. “The 
benefits conferred on tenants by the Act as to free sale, fixity of tenure, fair rent, 
and land purchase are confined to occupying tenants, and the tenancies referred 
to in the Act, whether present or future, fixed or under judicial lease, are tenancies 
of persons in occupation of their holdings. Occupation is in fact the key-note of the 
Act in the provisions which it makes for tenants ” (per Bewtry, J., Meath v- 
Megan [1897], 2 1. R., at p. 50, affirmed on appeal, ibid. 477). 

The word occupation implies more than mere possession, which may be a mere 
legal right (see judgment of Lord O’Hagan, C., Carroll v. Keayes, I. R. 8 Eq. at 
p- 114), whilst occupation implies that there is a use and enjoyment of the property 
in fact: Rex v. Ditcheat, 9 B. & C. 176, 4 M. & Ry. 151. A tenant who has been 
displaced by a mortgagee entering into possession under his mortgage no longer 
“occupies” the lands, and does not come within this definition of a tenant : 
Farrelly v. Doughty, 15 I. L, T. R. 100, MacD. 400; Kelly v. Lord Bantry, 
MacD. 405. The mortgagee who holds by a valid assignment, subject to redemp- 
tion, the interest of the tenant in the tenancy is the tenant of the holding as. 
between all parties: Mullan v. Traill [1898], 2 I. R. 378. But, if the mortgagee 
has not entered into possession, the tenant is entitled to have a fair rent fixed, 
notwithstanding the mortgage: Kirby v. Gibbons, MacD. 402. And a tenant may 
still be deemed in occupation, notwithstanding that he has let the “ grazing ” of 
the land by the year: O’Shea v. Meara, I. RB. 3 C. L. 115: R. & L. App. 1. 

The Land Commission has no jurisdiction to fix a fair rent where the tenant is. 
not in possession, having been evicted after the service of his originating notice: 
Wolseley v. White, 28 I. L. T. R. 151. Where, subsequently to the hearing of an 
application to fix a fair rent by a Sub-Commission, the landlord brought an eject- 
ment on the title and obtained a decree for possession, which was actually executed,, 
it was held that, as the tenant was clearly out of possession and occupation, the 
Land Commission had no jurisdiction to rehear the case, and the originating 
notice was dismissed: Stanley v. Gaynor (Unreported. Land Commission Court, 
9th June, 1887). So also, where a tenancy from year to year had been taken in. 
execution, and a conveyance by the sheriff to a purchaser executed, although the 
purchaser had not actually taken possession, it was held that the former tenant. 
was not within this definition, and could not apply to have a fair rent fixed: 
Stack v. Plummer, Ro. & Dill. 31, 15 1. L. T. R. 122, MacD. 398. 

Where a Receiver is appointed over the tenant’s interest in a holding, and 
takes possession in pursuance of an order of the Land Judge, the tenant may still 
be deemed in occupation for every legal purpose. This appears from the judgment 
of the Court of Appeal in Moir v. Blacker, 26 L. R. Ir. 375, overruling the decision 
of Lrrron, J., but affirming that of FirzqERaip (Commissioner), 24 I. L. T. R. 77. 
See also Annaly v. MacFarlane, 271. L. T. R. 99. 

Assignees in bankruptey of a tenant, if they elect to.take the tenancy, are deemed 
to be in occupation of the holding, and proceedings to have a fair rent fixed may he: 
continued in their names: Assignees of Cummins y. Porter, 26 TL. Tk Tees! ge 
420 (L. C.). 
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The “tenant” need not necessarily be a single individual. A number of persons 
occupying different parts of a holding in severalty may together make up a “ con- 
junct tenant,” provided the sub-division is not in violation of Sec. 2 or of Sec. 5, 
ante. See judgment of Patrzs, C.B., Ireland v. Landy, 22 L. R. Ir., at p. 417. 
But such subdivision, if sanctioned by the landlord, may be held to create separate 
tenancies in the occupiers, and to effect a surrender by operation of law of the 
tenancy previously existing : Boyland v. Wright, 241. L. T. R. 14 (Sub-Commission). 

(c) A middleman is, of course, not a tenant “oceupying”’ land; and ‘if a tenant 
has sublet even a part of his holding without the landlord’s consent, he is excluded 
from the Act by this definition: Maconchy v. Robertson, 18 L. R. Ir. 483; M‘Carthy 
v. Swanton, 14 L. R. Ir. 365, 18 I. L. T. R. 85; M‘Kee v. Mussenden, 191. L. T. 
R. 51; O'Connor vy. Sheil, 17 I. L. T. R. 97, MacD. 260. 

Prior to the passing of the Land Act, 1887, it was held that, no matter how small 
a portion of the holding was sublet, if it was done without the landlord’s consent, 
the tenant who had sublet was entirely excluded from the Act: Meredith v. 
Hungerford, 14 L. R. Ir. 438; Maconchy v. Robertson, 18 L. R. Ir. 483; Weill v. 
Macartney, Greer, Leading Cases, 396. In Beamish v. Crowley, 16 L. R. Ir. 279, 
however, the Court of Appeal considered it doubtful whether the subletting without 
consent of so small a portion of a holding as three-quarters of an acre out of a 
farm of 100 acres would necessarily, and as matter of law, prevent the tenant from 
being considered in occupation. By the Land Act, 1887, Sec. 4, it was provided 
that a tenant might also be deemed in occupation of his holding, notwithstanding 
that part was sublet, where the subletting was of a trivial character. This provision 
has now been repealed by the Land Act, 1896, but by Sec. 7 of the latter Act, 
it is provided that a tenant may be deemed in occupation, notwithstanding 
that part of his holding is sublet, even without consent “if in the estimation 
of the Court a part not less than seven-eighths, or thereabouts, in value of the 
holding” remains in the bona fide occupation of the tenant, and if the subletting 
was made before the passing of the Act of 1887, or in substitution for a letting 
existing at that date. See that Section and notes thereto, post, pp. 542-€. 

The tenant must be in occupation at the date of the service of the originating 
notice; if he is not, he cannot subsequently acquire an occupation to satisfy the 
Act, as, for instance, by getting up possession from a sub-tenant before the hearing 
of the case: Kennedy v. Esscx, 28 L. R. Ir. 586, 26 1. L. T. R. 7 (C. A.); Steele v. 
M‘Naghten, Greer, Leading Cases, 394 (L. C.); or from a mortgagee: Kelly v. 
Lord Bantry, MacD. 405 (L. C.). Where, however, subsequently to the order being 
made by the Sub-Commission fixing a fair rent, a tenant sublet, and an appeal 
was taken, he was allowed three months to reinstate himself in his holding, and, 
haying done so, the order of the Sub-Commission was confirmed: Hdwards v. Batt, 
MacD. 404 (L. C.). And in Butterly v. Carroll, 1 Greer 364, the Court adjourned 
the hearing of an appeal to enable the tenant to get up possession from a sub- 


tenant, who was in occupation at the date of the service of the originating notice. 
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It is not necessary that the tenant should have been actually in occupation at 
the passing of the Act; there may be a present tenancy in lands which were sublet 
at the passing of the Act, provided the sub-tenant has surrendered before the 
service of the originating notice: Butler v. Hutchinson, 28 I. L. T. R. 22 (L. C.); 
Morrissey v. Humble, 18 I. L. T. R. 18 (Sub-Com.); Waters v. Crosthwaite (County 
Court), ibid. It is not necessary to prove a formal surrender of the sub-tenancy, if 
possession has been given up by the person or persons who were substantially 
entitled to the sub-tenant’s interest: Spence v. Charlemont, 35 I. L. T. R. 24: 
3 Greer 79 (L. C.) And where a sub-tenaney has been determined by judgment in 
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ejectment for non-payment of rent and the caretaker notice under the 7th Section 
of the Act of 1887 served, the tenant is deemed to be in occupation without pro- 
ceeding to obtain physical possession of the lands: Garnett v. Garnett [1894], 2 
I. RK. 41; 28 1. L. 1. BR. 12 (i. C.). 

(d) The proviso as to the tenant subletting part of his holding with the land- 
lord’s consent is general in its application and applies to all sublettings whether 
before or after the passing of the Act. In such cases the tenant is deemed to be 
still in occupation: M‘Carthy v. Swanton, 14 L. R. Ir. 365, 18 I. L. T R. 85. And 
the word “tenant” in the proviso includes a lessee, as to which see notes to 
Sec. 21 (ante, p. 304). 

The consent of the landlord, however, must be something active as distinguished 
from passive, though it may be inferred from acts. It is necessary to show facts, 
which substantially amount to an agreement by the landlord to the subletting. 
Knowledge or acquiescence on his part is not sufficient, unless it was in his power 
to do something to prevent it: Maconchy v. Robertson, 18 L. R. Ir. 483 (see Judg- 
ment of Pattzs, C.B., as adopted by AsHBoURNE, C., 18 L. R. Ir., at p. 488). In 
that case the tenant, who held under lease, had sublet a house and about half an 
acre of the demised premises. The landlord admitted in his evidence that he knew 
that the sub-tenant was in occupation of the house, but stated that he did not 
know he occupied it as tenant. His consent to the subletting was neither asked 
for nor given. Upon these facts the Court of Appeal held, affirming the decision 
of tke Exchequer Division, that there was no evidence to go to the jury of the 
landlord’s consent to the subletting. ‘‘It is not at all necessary,” said FirzGiBpBon, 
L.J., in giving judgment, “for the landlord to show that the subletting was against 
his will; nor is it enough for the tenant to show, in a case where the landlord’s 
consent was immaterial, merely that he came to know of it afterwards. Proof of 
subsequent knowledge and acquiescence may be, in some cases, evidence of previous 
consent; but where the landlord could do nothing effective to prevent subletting, 
the mere fact that when he became aware of it he did nothing will not prove 
consent; ” 18 L. R. Ir., at p. 490. See also on this point, Parnell v. Brownrigg, 
29 1. L. T. BR. 56, and Vaughan v. Greer, 2N. 1. J. R. 240. 

The landlord’s knowledge and acquiescence may, however, be evidence of consent 
to a subletting where, having the power to prevent it, he stands by and permits 
it: Keating v. Bolton, 22 L. R. Ir. 143. But in that case it appeared that the 
landlord’s agents with knowledge of the subletting invited the tenants to apply 
to have fair rents fixed. See judgment of FirzGrspon, L.J., Kennedy v. Essex, 
28 L. R. Ir, at p. 593. In the latter case it was held that the mere fact of a 
landlord knowing of sublettings, which were contrary to a covenant, and not 
taking any steps to enforce the covenant, could not be relied on as proof of 
consent: Kennedy v. Essex, 28 L. R. Ir. 586, 26 I. L. T. R. 7., But see, now, on 
this point, Land Act, 1896, Sec. 11, post. The fact that lands are described in a 
lease as in the occupation of a lessee “ and his under-tenants”’ is not any evidence of 
consent by the lessor to the sublettings: Z’homson v. Rossmore, 32 L. R. Ir. 431 
(C. A.). But where a lease contained a clause against alienation and subletting, 
and the landlord gave a written consent to an assignment which set out in detail 
the particulars of certain sub-tenancies, subject to which it was made, it was 
held by Buwtey, J., that this fact, coupled with the fact that the landlord’s agent 
had invited the tenant to serve an originating notice, estopped the landlord from 
alleging that no legal evidence of consent to the sublettings had been given: 
Vaughan v. Vandeleur, 28 I. L. T. R. 29. 

Where a lease contains an express permission to sublet, it is not necessary to 
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prove a distinct consent to each act of subletting. The effect of the clause per- 
mitting subletting is to make every subletting in pursuance of it a subletting with 
consent: per WALKER, C., Z'homson v. Rossmore, 32 L. R. Ir., at p. 437; M'Carthy 
vy. Swanton, 14 L. R. Ir. 365, 18 I. L. T. R. 85; Jackson v. M‘Master, 28 L. R. Ir. 
176, 241. L. T. R. 36. A clause in a lease giving liberty of turbary to the lessee, 
and his cottiers and tenants resident on the demised lands, has been held, how- 
ever, not to be in itself evidence of consent: La Touche v. Brownrigg, 26 I. L. 
T. & S. J. 421 (L. C.). See further as te what amounts to evidence of consent, 
Wakefield v. Robinson, 30 L. R. Ir., 547; 26 I. L. T. R. 109 (C. A.); Rankin v. 
M‘Murtry, 24 L. R. Ir. 290 (Q. B. D.); Bell v. Dyot, MacD. 406, and notes to 
Sec. 21, ante, p. 30, et seq. 

In order that there should be a subletting with consent to come within this 
proviso, there must, in the first instance, be a subletting by the tenant. Con- 
sequently, if a sub-tenancy was in existence before the contract of tenancy, which 
is the basis of the originating notice, was entered into, no consent of the landlord 
will be effectual to give a status of occupation to the tenant, for “acquiring a 
reversion is not subletting” (per FirzGisson, L.J., Flannery v. Nolan, 20 L. R. 
Tr., at p. 540); and the tenant in that case has not sublet at all: Buchanan v. 
Cowell, 261. L. T. R. 24; Wolan v. Devery, 261. L. T. & 8. J. 419. “I cannot,” 
says FrirzGrepon, L.J., “under Section 57, deem a man to be sféd/ in occupation 
of land which he never occupied at all, or to have sublet land which his landlord 
had let before he ever had any interest in it” Thomson v. Rossmore, 32 L. R. Ir., 
at p. 443). It should be noted, however, that the 7th Section of the Land Act, 
1896, applies to these retrospective sublettings, the words being “sublet to or in the 
occupation of another person.” 

Where, in the case of a subletting which was in existence at the date of a lease, 
the original sub-tenant died, and a relative of his succeeded him, paying the same 
rent, but not having any legal title to the tenancy, it was held that this amounted 
to a new subletting, of whick evidence of consent might be given, the old sub- 
tenancy having been extinguished by the Statutes of Limitation: Jackson v. 
M‘Master, 28 L. R. Ir. 176, 24 I. L. T. R. 36. The mere fact of no legal represen- 
tative being raised to a deceased tenant does not, however, necessarily render 
the tenancy of one of the next of kin who succeeds him, a new tenancy: Muleaire 
v. Lane-Joynt, 32 L. R. Ir. 683; 271. L. T. R. 121 (C. A.). 

A landlord who is merely a tenant for life may give a consent sufficient for the 
purposes of this Sub-section: Robinson v. Wakefield [1897], 2 I. R. 130 (C. A.); 
[1896] 2 I. R. 194 (L. C.). And the consent of an agent, if given with the authority 
of his principal appears also to be sufficient: Wiseman v. Acton, 2 Greer 32 (L. C.), 
following the decision in Robinson v. Wakefield POKSeVA py eA MU Aig dies Oe 24 Maks) 
general rule of law,” says WALKER, L.J., in the latter case, “ applicable 
to the construction of a statute which requires the consent of a party, is that 
the maxim qui facit per alium facit per se applies, unless there is something in 
the words of the enactment to show that it must be signed by the party, here the 
landlord himself, or something in the subject-matter to show that the act must 
be a personal one” [1897], 2 I. R., at p. 139. 

Where a tenant attempts to sublet in violation of a covenant, without the written 
consent of the landlord, as the subletting is void under the 18th Section of Land- 
lord and Tenant Act, 1860, a mere verbal consent, it has been held, cannot bring 
the case within this proviso: Bowman v. Catherwood, 28 L. R. Ir. 572 (Ex. Div.). 
This decision was approved of, and adopted by the Court of Appeal in Smyth v. 
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agent be.ng a witness to the deed creating the subletting was not evidence of 
consent for the purposes of this Sub-section when the lease contained a clause 
against’ subletting. These cases, however, were both decided before the passing 
of the Land Act, 1896, and it seems at best doubtful whether they would now 
be held to apply, having regard to the provisions of the 11th Section of that Act. 
See notes thereto, post. See, also, Keating v. Bolton, 22 L. R. Ir. 143 (C. A.), where 
a subletting of this character was held to be within the proviso (but the question 
does not appear to have been argued there), and judgment of FirzGipzon, L.J., in 
Macor.chy v. Robertson, where he says that “the landlord’s consent here spoken of 
is not necessarily an operative consent, or one essential to the validity of the sub- 
letting: ” 18 L. R. Ir., at p. 489. : 

Attempts have been made in several cases, where sublettings have existed for 
long periods of time in violation of covenants contained in the leases, to apply the 
principle of a lost deed being presumed to have been executed either consenting 
to the subletting or waiving the prohibition in the lease, sufficient to meet the 
exigencies of the tenant’s case, but in no case has such a contention been success- 
ful, though it has never been laid down that a deed ean in no case be presumed 
which would get rid of the provisions of the subletting Acts. See Stevenson v. 
Parker [1895], 21. R: 505, 291. L. T. R. 2 (C. A.); Robinson v. Wakefield [1897], 2 
I. R. 130; and De Mortmorency v. M‘Adam [1899], 2 I. R299. In Robinson v. 
Wakefield, a sufficient consent by an agent was proved, but Brewery, J., remarked 
that even if this were not: sufficient, the Court would be prepared to presume a 
lost grant, and expressed his opinion that it was not precluded by the decision of 
the Court of Appeal in Stevenson v. Parker [1895], 2 I. R. 504, from making such 
a presumption, Mobinson v. Wukefield [1896], 2 I. R., at p. 203. 

(ce) The term “landlord,” as defined by this Section, “includes the successors in 
title to a landlord.” It has, therefore, been held that the proceedings are not put 
an end to by the death of the person named as landlord in the originating notice, 
but that they may be continued in the name of his successor in title: Woods 
v. Lord Lurgan, MacD. 351. Where a person was erroneously named as successor 
in title in the continuing order, who was not the person really entitled under the 
will of the late owner, the proceedings were set aside and a new continuing order 
made in the name of the true owner: Clinton v. M’Kane, MacD, 354. Similarly, on 
the death of a tenant the proceedings may be continued in the name of his suc- 
cessor: M‘Murthry v. Snoddy, MacD. 355. 

(f) Although the term “Landlord ” includes the successors in title to a landlord, 
it was formerly held that where a landlord had only a life estate in the lands, the 
interest in tenancies created by him terminated with his life: Peyton v. Gilmartin, 
28 L. R. Ir. 378 (Q. B. D.); Sparrow v. Hepenstall, 24 1. L. T. R. 65 Ga...) 3 
Monaghan vy. Hinds [1895], 2 I. R. 689, But, now, by the 10th Section of the 
Land Act, 1896, tenancies created by limited owners are made binding upon the 
succeeding owners, “except in eases of fraud or collusion, or letting at a gross 
undervalue. Even before the passing of that Act, it was held that if the tenancy 
has been created: by the settlor, or was otherwise paramount to the estate of the 
tenant for life, the various parties who took under the settlement were each bound 
by the tenancy, and apparently also by an order fxing a fair rent as against one 
of them. See judgment of Houmss, J., Peyton v.-Gilmartin, 28 L. RB. Ir., at p. 394. 

(g) The term “holding” means not only the land comprised in the tenancy and 
actually let to the tenant, but includes such easements and profits & prendre as 
are appurtenant to the land so let. Thus a right of pasturage over other lands or 
a vight of turbary may be comprised in a “ holding” for which a fair rent is fixed : 
Ex parte Hutchinson, 12 L. R. I. 79; 171. Lb. TR. 27; MacD. 498. 
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Sec. 48 (2) of the Land Act, 1896, now provides that in the definition of “holding ” 
contained in this Section “parcel of land” shall be deemed to include “an 
undivided share of land whether held alone, or held under the same contract of 
tenancy with land held im severalty.’’ Prior to the passing of that Act, it was 
held that an undivided share of land did not come within the definition of a 
“holding: ” Cummins v. St. Leger [1896], 2 I. R. 603. 

Where several holdings. are included in one originating notice, the court will 
order an amendment, striking out all but one, at the same time giving the party 
leave to serve fresh notices for the other holdings, service of which the landiord’s 
solicitor may be ordered to accept: Dereham v. Hamilton, R. & D. 103; MacD. 373. 
See also Hanna v. Macartney, 17 1. L. T. & S. J. 650; MacD. 373. 

Holdings may be consolidated by the acts of the parties, but the mere fixing 
of a bulk rent will not necessarily effect such consolidation: Delmege v. Mullins, 
I. R. 9 C. L. 209, especially where the transaction takes place after the passing of 
this Act. See Jackson v. Hagan, 28 L. R. Ir. 326. Nor is the fact that one 
receipt only is given necessarily a proof of consolidation. In, Dunphy v. Domville, 
Court of Appeal, November 10th, 1887 (unreported), it appeared that a tenant 
held three separate farms, for which he paid one bulk rent, receiving one receipt 
only. On the hearing of an application to fix a fair rent, it was proved that the 
tenant had sublet part of one holding without the landlord’s consent, and the 
Land. Commission gave liberty to amend by striking out the holding which was 
so sublet, and fixed a fair rent for the others. The landlord appealed, contending 
that the holdings had been consolidated by the acts of the parties, and that the 
originating’ notice should be entirely dismissed. The Court of Appeal, however, 
held that the evidence of consolidation was insufficient, and that the order of the 
Land Commission was right. 

A consolidation of holdings was formerly, in every case, deemed the creation of 
a new tenancy, and if it took place after Jan. Ist, 1883, constituted a “future 
tenancy ” in respect of which a fair rent could not be fixed: Walsh v. Huntingdon, 
28 I. L. T. R. 57. But now, under the 17th Section of the Land Act, 1896, a con- 
solidation may be effected if carried out in the prescribed manner, the new con- 
solidated tenancy being, as from the date of the agreement a present tenancy. 
See that Section and notes thereto, post. See also M‘Donald v. Orme, Greer, 
Leading Cases, 475. 

There may be a “shrinkage” of an original letting, without destroying the 
identity of the holding. Thus, where a tenant had re-let part of the premises 
back to the landlord, it was held that the remainder might be regarded as an 
entire holding of which he was in bona fide possession: Nagle v. Galbraith, 25 I. 
L. T. R. 33 (C. A.). A surrender of portion of the holding does not per se put 
an end to the old tenancy and create a new one, even though the rent is also 


changed: Cwuroe v. Gordon, 26 I. L. T. R. 95 (Paris, C.B.); Irwin v. Goodlatte. 


(Unreported, but referred to by Watxsr, C. [1895], 2 I. R., at p. 701), 

(h) The term “ Parcel of land ” has a less extended meaning than the word “Land,” 
as used in the L. & T. Act, 1860. See Sec. 1 of that Act, ante. ‘‘ Parcel of land” 
by itself means the soil—the corporeal hereditaments only in the particular parcel. 
A “parcel of land held by a tenant,” however, includes not only the soil, but 
also the appurtenances attached to it: Per Patres, C.B., Hx parte Hutchinson, 


12 L. R. Ir. at p. 87. It now also may include an undivided share of land: 


Land Act, 1896, Sec. 48 (2). 
(i) “Tenancy” means: the interest in a holding “during the continuance of a 
tenancy.” Where a tenant who had held lands for a year certain, expiring on the 
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1st of November, served on the 14th of that month an originating notice, he being 
then and continuing to be in actual occupation of the lands, it was held that the 
originating notice was late, and the court accordingly refused to stay proceedings 
in an ejectment by the landlord: Harl of Arran v. Wills, 14 L. R. Ir. 359. “It 
seems clear,” said May, C.J., in giving judgment, “that the period within which 
such application may be made is limited by the terms of the tenancy. The power 
or privilege is given to a tenant, and should be exercised while he fills that 
capacity: ” 14 L. R. Ir., at p. 363. 

So where a tenant served a notice on his landlord duly signed in the following 
terms :—“TI hereby inform you that I forthwith surrender my house and garden, 
situated at Tanhouse, as I consider the rent demanded too high ”’—it was held that 
the document operated as an immediate surrender of his tenancy, and that he 
could not subsequently serve an originating notice to fix a fair rent: Neville v. 
Harman, 17 I. L. T. R. 96; MacD. 277. 

On the other hand, it has been held by the Court of Appeal, in Montgomery v. 
O'Hara (241. L. T. R. 2), affirming the decision of the Q. B. D. (22 L. R. Ir. 608), 
that a tenancy under this Act does not determine until the landlord resumes 
possession. See notes to Sec. 20, ante, p. 180. As to when a contract of tenancy 
exists, see ante, p. 343, and notes to L. & T. Act, 1860, Sec. 3, ante, pp. 4-10. 

(7) The definition of a “present tenancy” here given includes a tenancy under 
a lease for a term of years, “created” between 22nd Aug., 1881, and 1st Jan., 
1883, where a tenancy was subsisting in the lands demised on 22nd Aug., 1881. 
The lessee in such a case is entitled to have a fair rent fixed under Sec. 8 of this 
Act, Magner v. Hawkes, 28 L. R. Ir. 365 (L. C.), but not under the 1st Section of 
the Land Act, 1887: Daly v. Gardiner, 25 I. L. T. R. 47 (Sub-Comm.). In such a 
case, however, if the lessee’s poor law valuation is over £150, his covenant to 
pay the rent agreed upon during the term is construed as a contract not to apply 
to have a fair rent fixed, which is valid under Sec. 22, ante, and deprives him of 
the right to apply accordingly: Ronaldson v. La Touche, 24 L. R. Ir. 344; 23 
Tai Rae: 

In Howell v. Briscoe, 211. L. T. R. 73; 201. L. T. R. 16, a question arose as to 
the meaning of the word “created” in this definition. There it appeared that on 
the 8th Dec., 1882, the tenant wrote proposing to take a lease for 99 years, to 
commence on the 1st Jan., 1883, of lands which had come into the landlord’s 
possession since 22nd Aug., 1881. This proposal was accepted in writing on the 
12th Dec., 1882, and the tenant put into possession under it, paying rent, however, 
only from the 1st Jan., 1883. Under these circumstances, it was held by the 
Court of Appeal (21 I. L. T. R. 73), reversing the decision of the Land Commission 
(20 I. L. T. R. 16), that the tenancy was not “created” before the Ist Jan., 
1883, and was consequently a future and not a present tenancy. 

There must have been a tenancy subsisting on 22nd Aug., 1881, to bring a lease 
made between that date and 1st Jan., 1883, within the definition of a present 
tenancy. Thus, where a lease expired in March, 1881, and the lessee continued 
to occupy in lieu of emblements under L. & T. Act, 1860, Sec. 34, until Sept., 
1881, it was held that as this occupation did not constitute a tenancy, a lease 
granted in Sept., 1882, did not make the lessee a present tenant: M‘Cullagh v. 
Bait, 24 1. L. T. R. 52 (L. C.). An agistment contract is not for this purpose 
equivalent to a tenancy: Muldoon v. Crean, Greer, Leading Cases, App. 16 
(C. A.). 

Where a tenancy was subsisting in a holding on the 22nd August, 1881, the 
creation of a new tenancy in any part of that holding before 1st January, 1883, 
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constituted a “present tenancy”: Fitzsimmons v. Ellis [1895], 2 I. R. 698, 30 I. L. 
T. R. 29; Fitzgibbon Irish Land Reps. 20 (C. A.) Truell v. Doyle (Unreported, but 
referred to in judgment of Watxer, C. [1895] 2 I. R. at p. 701). 

In Boyd v. Tredenick [1896], 2 I. R. 364; 30 1. L. T. R. 36; Fitzgibbon Irish 
Land Reps., 42, it appeared that a present tenancy had been partitioned with the 
sanction of the landlord, and a portion of it sold as an existing tenancy to another 
person; the Land Commission held that the portion so sold remained a present 
tenancy and that the purchaser was entitled to have a fair rent fixed. But where 
the intention of the parties appeared to be to create a future tenancy under 
somewhat similar circumstances the same Court held that the tenant was not 
entitled to have a fair rent fixed: Kelly v. Hamilton [1897], 2 I. R. 27. The 
creation of a present tenancy in a holding, and the partition or division of a 
holding so that the separate parts may each constitute a present tenancy, may 
now be effected subject to the prescribed rules and conditions by an agreement 
under Sec. 17 of the Land Act, 1896, which see post, p. 556. 

A landlord may be estopped from denying that a tenancy is a present tenancy, 
where, apart from estoppel, it would not be deemed so. Thus, where having 
purchased a holding in 1882, the landlord re-let it in 1891, selling the tenant-right 
to the new tenant as if there was a continuation of the old tenancy, it was held that 
he was so estopped: Gordon v. McNeill, 1 Greer 224 (L.C.). And estoppel was also 
the ground of the decision in Boyd v. T’redennick [1896], 2 1. R. 364; 301. L. T. R. 
36; see also, as to estoppel, Moonan v. Conyngham [1895], 21. R. 1. and Vaughan 
v. Vandeleur, 281. L. T. BR. 29. 

As to the rights of lessees holding under leases made between 22nd August, 1881, 
and ist January, 1883, “where the lessee had been tenant in occupation of the 
holding under a contract of tenancy expiring after the 29th day of September, 1880,” 
see Land Act, 1887, Sec. 3, post, p. 401. 

(k) Every tenancy is by this Section to be “deemed to be a present tenancy until 
the contrary is proved.” The onus, therefore, of showing that it is a future tenancy 
lies on the landlord. Where no evidence was adduced by him, and the Land 
Commission in consequence fixed a fair rent in respect of what was undoubtedly 
not a present tenancy, it was held that as it was clearly within their jurisdiction 
to decide what was or was not a present tenancy, a writ of prohibition could not 
be granted to restrain them from enforcing their order: In re Irish Land Com- 
mission, Ex parte Johnston, 14 L. R. Ir. 80. See further, as to the meaning of 
“present tenancy,’ notes to Secs. 8 and 20, ante, pp. 763 and 299 

(2) “Future tenancy” is defined by relation to “present tenancy,” with which it 
is contrasted. As to the position of future tenants, see Sec. 4, ante, and notes 
thereto, p. 245. 

Before the passing of the Land Act, 1896, it was held that a sub-tenant who 
attorned to the head landlord, on his immediate landlord being evicted for non- 
payment of rent, after lst Jan., 1883, became a future tenant: Clancy v. Lethin, 
25 1. L. T. R. 78 (Sub-Commission), as his previously existing tenancy was destroyed 
by the eviction: Commins v. Barron, 19 I. L. T. R. 38 (Lawson, J.). But now by 
the 12th Section of that Act, the 15th Section of the Act of 1881 is made to apply 
in case of ejectments for non-payment of rent, so that the tenancies, if tenancies 
from year to year, of the occupier, continue unaffected by the determination of the 
middlemen’s estate. 

So, also, it was held that where a tenant to whom a letting was originally made 
by a tenant for life (but not under a power of leasing), was allowed to continue in 
possession by the remainderman paying rent to him, this constituted a new 
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tenancy under the remainderman, which, if the death of the tenant for life 
occurred after Ist Jan., 1883, was a future, not a present tenancy: Sparrow v. 
Hepenstall, 241. L. T. R..65'(L. C.). Monaghan v. Hinds [1895], 21. R. 689. But 
now the old tenancy is in the majority of cases binding on the remainderman under 
Sec. 10 of the Land Act, 1896. See that Section and notes thereto, post, p. 548 

A new tenancy is not. created either by an alteration in the amount of rent 
being agreed upon: Inchiquin v. Lyons, 20 L. R. Ir. 470 (C. A.), or by an alteration 
in area caused by a surrender of part of the holding: Curoe v. Gordon, 261. L. 
T. R. 95 (ParrEs, O-B.), or by the acquisition by the tenant of a small additional 
parcel of land: Jackson v. Hagan, 28 L. R. Ir. 326 (L.C.). See further on this 
subject notes to L. & T. Act, 1860, Sec. 14, ante, p. 85, and notes to Sec. 20 of this 
Act, ante p. 297. 

(m) “Sale,” &c., includes alienation “with or without valuable consideration.” 
Any assignment of a tenancy, therefore, after the date of the Act must conform to 
the provisions of Sec. 1. To constitute an alienation, however, it would appear to 
be necessary that the document should purport to transfer the estate. A mere 
agreement to transfer would not be such: Doran v. Kenny, I. R. 3, Eq. 148. Thus 
an equitable mortgage by deposit of title deeds has been held not to be an assign- 
ment under Sec. 10 of the L. & T. Act, 1860: Ex parte Domville, In re Fowler, 
14 Ir. Ch. R. 19. 

A mortgage was held by CuarrEerton, V.C., not to be a “sale” within the meaning 
of this definition: Fisher v. Coan [1894], 1 I. R. 179. But see now Land Act, 1896, 
See 19, post, p. 559. 

(n) The words defined by the Land Act, 1870, and not defined by this Act, though 
occurring in it, are “ person,” “ party,” “improvements,” “ lease,” “settlement,” and 
“limited owner.” These definitions are, therefore, incorporated by this Section. 
See Land Act, 1870, Secs. 26 and 70, ante pp- 189 and 207. 

(0) The Landlord and Tenant Act, 1870, and this Act are to be construed together 
as one Act. The entirety of the former Act, however, is not to be taken as 
incorporated with the latter, so as to confer on the Land Commission original 
jurisdiction to hear claims for compensation for disturbance or improvement under 
the Land Act, 1870: Knipe v. Armstrong, 151. L. T. R. 64; MaeD: 413; O'Connor v. 
Perry, 30 L. R. Ir. 388; 261. L. T. R. 48. 

There is no provision in this Act that it is to be construed with the Landlord and 
Tenant Act, 1860, but it has been laid down by Patzzs, C.B., in Ireland v. Landy 
(22 L. R. Ir. 403), that as the Acts of 1860, 1870, and 1881 are all in pari materia, 
“all three must be construed together as one harmonious whole.” So that “words 
which, in the former Acts, must be interpreted in any particular sense, unless there 
is something to the contrary in the subject-matter to which they are applied by the 
latter Acts, or in the context in which they are found, ought to be construed in 
these latter Acts in the same sense”: 22 L. R Ir., at p. 421. 


58. This Act, with the exception of so much thereof as amends 
the Landlord. and Tenant (Ireland) Act, 1870, in respect of com- 
pensation for improvements, (0) and with the exception of Part 
Five of this Act, shall not apply (a) to tenancies in— 

(1.)* Any holding which ts not agricultural or pastoral in dts 


*The portions of this Section in italics have been repealed by the Land Act, 1896, 
and slightly different provisions substituted by the 5th Section of the latter Act. 


a 


“ 


classes eX 


44 § 45 Vict., Cap. 49. 353 


character, or partly agricultural and partly pastoral (cys 
or 

(2.) Any demesne land, or any land being or forming part of a 
home farm, or any holding ordinarily termed “ town- 
parks” (d) adjoining (e) or near to any city or town which 
bears an increased value as accommodation land (f) over 
and above the ordinary letting value of the land occupied 
as a farm, (g) and is in the occupation of a person living 
in such city or town, or the suburbs thereof (h); or 

(3.) Any holding let to be used wholly or mainly for the purpose 
of pasture, (1) and valued under the Acts relating to the 
valuation of property at an annual value of not less than 
fifty pounds ; or 

(4.) Any holding let to be used wholly or mainly for the purposes 
of pasture, the tenant of which does not actually reside on 
the same, unless such holding adjoins or ws ordinarily 
used with the holding on which such tenant actually resides ; 
or 

(5.) Any holding which the tenant holds by reason of his being 
a hired labourer or hired servant (4); or 

(6.) Any letting in conacre (/) or for the purposes of agistment 
(m) or for temporary depasturage; or 

(7.) Any holding let to the tenant during his continuance in any 
office, appointment, or employment, or for the temporary 
convenience (7) or to meet a tempcrary necessity either of 
the landlord or tenant: Provided that any such letting 
made after the passing of this Act (0) shall be by contract 
in writing, which shall express the purpose for which such 
letting is made (p) ; 

(8.) Any cottage allotment not exceeding a half of an acre (q); 

(9.) Any “glebe’’ as defined by the Act of thirty-eighth and 
thirty-ninth Victoria, chapter forty-two, which now is, or 
hereafter shall be held or occupied by any “ ecclesiastical 
persons” as by the same Act defined (r), and no such 
ecclesiastical person shall in respect of such glebe be 
entitled to make any claim for compensation under any 
of the provisions of the Landlord and Tenant (Ireland) 
Act, 1870, or of this Act. 

(a) The character of the holding at the date of the passing of the Act determines 


the question whether it is within the Act, or whether it comes within any of the 


cepted by this Section: Welson v. Headfort, 18 L. R. Ir. oo PAL bea BF 
A 
74 
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T. & S..J..67. .In that case the question ‘arose as to town parks, and it was held by 
the majority of the Court of Appeal (FrrzGrezon and Barry, L.J.J.; Natsn, C. diss.) 
that the question whether a tenancy was one to which the Act applied depended on 
the'status of ‘the tenant at the date of the passing of the Act, and not at the date of 
the service of the originating notice; Narsu, €©., taking the latter view. In giving 
judgment, FirzGrsnon, L.J., after considering the definitions contained in Sec. 57,. 
goes on to say—“It, therefore, appears to me that the question whether or not a 
tenant can or cannot apply to fix a fair rent—in other words, whether or not the 
Act applies to his holding, must remain the same, ‘and must be determined in the 
same way at all times, and from time to time, during the ‘continuance of his 
tenancy, and, if so, the crucial moment for determining whether or not the Act 
applies to any tenancy must be the date of the passing of the Act. To every present. 
tenancy the Act as to fixing a fair rent was, on its passing, to apply then, thence- 
forth, or never. There is no indication that.a present tenancy, not within the Act 
at its passing, could be brought into it afterwards by matter subsequent, or that 
a tenant who had or had not the necessary status to make the application when 
the Act passed could acquire or lose it afterwards: ” 18 L. R. Ir., at'p. 420. See 
also on this point W‘Kelvey v. Cole-Hamilton, 29 I. L. T. R. 134, and M‘Osear v. 
Charlemont, 31.1. L. T. R. 125. 

The crucial date for determining whether a holding is within the Land Acts 
is now the date of the passing of the Land Act, 1896, in respect of these classes 
of tenancies, such as pasture lettings, which were originally excluded by the 
portions of this Section now repealed, and are now excluded by the 5th Section 
of the Act of 1896: Gaffrey v. Fetherstonhaugh [1900], 21. R. 417: 341. L. T. R. 37: 
2 Greer 34, 107: 6 I. W. d..R. 7 (C. A.). 

In considering whether a holding is within the Land Acts or not, regard must 
be had to what were the subsisting terms of the letting at the date of the passing 
of this Act or of the Act of 1896, as the case may be. A holding cannot be treated 
as within the Acts merely because the excluding element (such as temporary con- 
venience) did not exist in the original letting, if it was afterwards and _ before- 
1881, incorporated therein: Zhompson v. Cleland [1896], 2 I. R. 190: 30 I. L. 
T. R. 43: Fitzgibbon, Irish Land Reps. 230 (L.C.). 

‘As to the duty of'a tenant to preserve a holding in the character in which it was. 
originally demised, see Brooke 'v. Mernagh, .23.L. R. Ir. 86 (V. C.), and Grand 
Canal Co. v. M‘Namee, 29 L. R. Ir. 131 (C. A.). 

As to the onus probandi where it is alleged that a holding comes within one of the 
exceptions contained in this Section, see Douglas v. Allen, 26 1. L. T. R. 41 (C. A. 
and L. C.); Ahern v. Midleton, MacD. 222 (L. C.); Reg. (Rossmore) v. The Irish Land 
Commission [1894], 2 I. R. at p. 405, and Coffee v. Hamilton, and Gradwell v. 
McCullagh, 28 I. L. T. R. 151 and 152. 

(b) See Sec. 7, ante, p. 26°, and as to the effect of the amendments contained in 
this Act in respect of compensation for disturbance, see Sec. 6, ante, p. 258, and 
Fawcett v. Collum [1901], 11. R. 129; 3 Greer 91. 


_ Residential and other non-agricultural Holdings. 
Demesne Lands. 
Home Farms. 


(c) The portions of this Section which deal with holdings which are not agricultural 
or pastural in character, with demesne lands, home farms, and pasture lettings,. 
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have been repealed by the 2nd schedule of the Land Act, 1896. Similar, but some- 
what different clauses have been enacted by the 5th Section of that Act, the notes 
to which deal with cases decided under the repealed portions of this Section as well 
as those decidedyunder the new provisions. ‘See, pos!, pp. 519-5344. 


Town Parks. 


(d) The exemption of lands from the Act as towu parks, in the words of Law, C., 
in Killeen v. Lamert (10 L. R. Ir. 362; 171. L. T. R. 1, MacD. 179), “depends on the 
existence of three statutory requisites : 

“(1) That they adjoin or are near a city or town; 

“(2) That they bear an increased value as accommodation land beyond their 
ordinary letting value for merely farming purposes; and 

“ (3) That they are occupied by a person living in a city or town or its suburbs: ” 
10 L. R. Ir., at p. 366. 

As to the first condition, there has been no express judicial decision defining in 
general terms what is to be considered “a town.” It has, however, been held, that 
it is nob necessary that a place should have town commissioners, or be a town cor- 
porate, or have suburbs, in order that it should be a town: Corbet vy. Carey, 51. L. 
T. R. 15. But the mere fact that a fair is held in a village does not make the land 
near it “town parks”: Adams v. Jones, Donn. 414; 51. L. T. R. 74. The most 
obvious test is, of course, population, and upon this view it has been held that 
Portglenone, with a population of 800 (Adams v. Jones, 5 1. L. T. R. 74), and by 
Lawson, J., that Newmarket, with a population of 765, are not considerable enough 
to be deemed towns. (Referred to in Downing v. Bland, MacD., p. 229.) See also 
Doyle v. Boland, 16 I. L. T. R. 193. And, similarly Borrisokane, with a population 
of 700 (Dunne v. Clarke, 171. L. T. & S. J. 22), and Kirkcubbin,, with a population 
of 600 (Gilmore v. M‘Kelvey, MacD. 201), have been held by O’Hacan, J., not to 
be towns. Ballynure, with a population of 200, has been held not to be a town: 
Hill v. Dobbs, 2 Greer 324, and Sneem, with a population of 431, was also considered 
too small: Downing v. Bland, 17 I. L. T. R. 117, MacD, 228. 

On the other hand, Claremorris, with a population of ‘“‘ over.1,000,” was considered 
by the Court of Appeal large enough to have town parks attached: Killeen v. 
Lambert, 10 L. R. Ir. 362; and Kilbeggan, with 1,300 inhabitants, has been held to 
be a town: Palmer v. Lambert, 171. L. T. R. 47, MacD..190. Hacketstown, a place 
of “over 600 inhabitants,” has also been held to be a town: Kelly v. Vanston, 
MacD. 222; and, similarly, Newport, Co. Mayo, with a population of 683: 
M‘Mannion v. O’Donel, 22 I. L. T. R. 48. Caledon, with a population of 703 has 
been held to be a town by the Court of Appeal: Archer v. Caledon [1894], 21. R. 
473, 281. L. T. R. 4. Similarly Coalisland (Atkinson v. Quinn, 34 I. L. T..R. 192, 
3 Greer 88) and Timoleague, with a population of only 366 (M‘Carthy v. Travers, 


- Greer Leading Cases 473), have been held by the Land Commission to be towns. 


The test of population, however, it must be remembered, is only one of many 
as to whether an “assemblage of houses” bears the character of a town or merely 
of a yillage. “As to the population test taken alone,” says Frrzcreson, L.J., “it 
would not in the least surprise me to find that, whether in the popular sense or for 
the purposes of the Land Acts, one place with a comparatively small population 
was ‘a town,’ while another with a larger population was ‘a village.’ The census 
depends on boundaries. The urban character may depend on a great number of 
circumstances, just-as the demand for accommodation land depends on many con- 
siderations other than mere population”: McCann v. Downshire [1894], 2 I. R. at 
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p. 629. Whether a place is a town so as to fulfil the statutory requisite for making 
a holding in its neighbourhood a town park depends not so much on population as 
on the existence of a demand for accommodation land by the inhabitants, and their 
willingness to pay for it more than its ordinary value: Archer v. Caledon [1894], 
21. R. 473, 281. L. T. R. 4 (C. A.); MeCann v. Downshire [1894], 2 I. R. 611, 28 I. 
L. T. R. 58, 93 (C. A.). 

(e) As to the distance from the town to which town parks may extend no rule 
can be laid down, as this must of course depend very much upon the size of the 
town. But it has been held that the vicinity to the civic boundary line is not to be 
taken as a conclusive test, when this line, as in the case of Kilkenny, stretches in 
all directions far out into the country: Walsh v. Dunne, 9 I. L. T. R. 83, Donn. 
527. “There may be,” says Patuzs, C.B., “ And I believe there are, in many parts 
of Ireland, municipal towns, the boundaries of which extend far out into that which, 
in ordinary language, would be deemed ‘country,’ as distinguished from ‘town’; 
and I am not to be taken as determining that a holding within such a district might - 
not be within the Act of 1881”: Perry v. Farley [1894], 2 I. R. at p. 582. See, 
however, contra, M‘Redmond v. Ross, 9 1. L. T. R. 37, Donn. 527. 

Lands which formerly were not town parks may become such by the fact of a 
town growing up about them (per Kroc, J.): Wilson v. Earl of Antrim, 8 I. L. 
T. R. 501, Donn. 472. 

(f) The second statutory requisite is that the lands should bear an increased 
value as accommodation land beyond their ordinary letting value. Upon this point 
it has been laid down by Firzcrraxp, B., in Christy v. Gordon, 13 I. L. T. R. 79, 
that “lands near a town necessarily bear an increased value as accommodation land 
if the town is of such a size that there are persons in it who require such land, and 
the lands are sufficiently convenient for the purpose.” 

This principle was fully adopted by the Court of Appeal in the subsequent case of 
Killeen v. Lambert, 10 L. R. Ir. 362. FrrzGrezon, L.J., in his judgment in that case, 
says:—“ The question is not one of rent but of value, though the payment of an’ 
increased rent by a townsman is almost conclusive proof that the land bears an 
increased value to him; and whether he agists market cattle, feeds his own cows, 
supplies his house with country produce, utilises the manure of his horses, or in 
any other way works the land and his residence more or less as one establishment, he 
will generally obtain an increased return from his ‘town-parks’ as accommodation 
land over and above the return to be got from an ordinary farm ” (10 L. R. £5 ati 
p- 374). 

In Trustees of St. Kieran's College v. Musgrave (19 I. L. T. RB. Dig., p. xviii.), 
PatiEs, C.B., on the same subject, observed that a farm was used for accommoda- 
tion within the meaning of the 58th Section of the Act if it was used for the personal 
purposes of the owner, whether for his pleasure or for the purposes of his trade or 
business, presuming that the trade or business was other than that of a farmer ; 
while, as to whether as such accommodation the land bore an increased value over 
and above the ordinary letting- value of land occupied as a farm, he was satisfied 
that it did bear such increased value, for here the producer was also the consumer, 
and it almost followed, not as a matter of law but as a matter of fact, that lands 
under these circumstances bore a higher value than if they were used for the 
purposes of a farm. 

The increased value must be an increased value as accommodation land; a farm 
may have an increased value from proximity to a town as a farm, without fulfilling 
the condition: Chism v. Beatty, Donn. 506 (PatiEs, C.B.). It is sometimes a little 
difficult to distinguish between the accommodation value necessary for town-parks and 
the mere promimity value of a farm near a large town. 
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Proximity value in the strictest agricultural sense, as distinguished from the 
town-park sense, arises in every case where land is so near to a town, as either to 
produce an increased price for its produce, by reason of having a convenient or high 
market, or to cause the cultivation of the land to be more profitable by reason of there 
being in the neighbourhood supplies of manure and other facilities for cultivation. 
Proximity value of this kind is strictly derived from the increased value of the 
produce itself, or increased facility of cultivation. Accommodation value, on the 
other hand, arises from increased demand for iand near a town for the purpose of 
being used by townspeople in connection with their residences or their businesses 
that are carried on in the town, and unless the increased value is referable to an 
accommodation of an urban character by and for townsmen, it is not the increased 
value of land ordinarily termed town-parks that excludes land from the operation 
of the Land Acts (see judgment of Frrzcrpzon, L.J., in Perry v. Goodbody, Greer 
Leading Cases at p. 492). It has frequently been pcinted out, accordingly, that in 
many cases the accommodation value, as distinguished from the proximity value may 
depend, not so much on the population of a town as its shape and the habits of 
the occupiers. A long straggling town may have so much land at the rear of the 
houses as to amply supply the demand for accommodation purposes, and thereby 
prevent the land in the immediate neighbourhood having any increased value above 
its normal value as a farm, whereas a small, compact town, of even less population, 
may, on the other hand, cause such a demand for accommodation land as to give a 


_ very greatly increased value to the land adjoining it (see judgment of Patzzs, C.B. 


in Archer v. Caledon [1894], 2 I. R. at p. 477). Again, a large city like Dublin or 
Belfast may be practically without any town-parks, owing to the inhabitants not 


desiring or requiring to occupy land for themselves in the neighbourhood, while a 


small country town of 2,000 or 3,000 inhabitants may have a large zone of town- 
parks in its immediate neighbourhood. The proximity value of land near Dublin 
is enormous, but an accommodation value scarcely exists at all. 

Evidence as to the letting value of surrounding or neighbouring land is admissible 
in determining whether any particular holding bears additional value as accommo- 


dation land: McCann v. Downshire [1894], 21. R. 611 (see judgment of Frrzcrszon, 


L.J., at pp. 631-2), 28 I. L. T. R. 58, 93; see further as to accommodation value 

generally, Reilly v. Doyle, 8 I. L. T. R. 209 (Dowsz, B.) and Clarke v. Charlemont, 

35 1. L. T. R. 63 (L. C.), and Palmer v. Lambert, 17 I. L. T. R. 47, MacD. 190. 
The burden of proof lies upon the person who avers that the particular lands are 


_town-parks, and he must produce evidence of this increased value as accommodation 


land over the ordinary value of land in the locality: McCann v. Downshire [1894], 
21. R. 611, 281. L. T. R. 93 (C. A.); Perry v. Goodbody, Greer Leading Cases 490 
(C. A.); Droy v. Drogheda, 2 Greer 89 (L. C.); Ahern v. Middleton, MacD. 222; 
Masterton v. Erne, 3 Greer 262 (C. A.). See, however, Killeen v. Lambert, 10 L. R. 
Ir. 362, where it was laid down that lands near a town necessarily bear an increased 
value as accommodation land, if the town is large enough to ensure a demand for 
such. 

The particular user by the particular tenant, whether for the accommodation of 
his residence or otherwise, was formerly held to be entirely immaterial on the 


question of town-parks: Helen v. Bence Jones, 181. L. T. R. 6, MacD. 198; Corbet v. 


Carey, 51. L. T. R. 15; Kilmorey v. Anderson, 81. L. T. R. 109, Donn. 517. But 


now, by the Land Act, 1887, Sec. 9, a holding is not to be deemed a town park if it is 
let and used as an ordinary agricultural farm. (See that Section, post.) It would 


teu y 


still appear, however, that if it is shown that the land is used for the accommodation 
“of the tenant’s town residence and not as an ordinary farm, the particular way in 


ee 
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which he works the land is immaterial. He may, for instance, use the land in tillage 
for the culture. of. green crops, potatoes, or turnips, or in pasture to feed horses or 
cows, or to. supply his house with. milk and butter, provided he works it for the 
accommodation of his residence: Killeen v. Lambert,.10 L. R. Ir. 362, 17 I. L. T. R. 
1, MacD. 179. 

(g) It is not a necessary condition of the exemption of lands as town-parks, that 
they should: be called such—‘“‘the lands are described as those ‘ordinarily termed 
town-parks,’ words which imply that, though the lands thus meant to be exempted 
are generally called by that name, still they are sometimes not so designated.” Per 
Law, C., Killeen. v. Lambert, 10 L. R. Ir. at p. 366. See also Slaney v. Henry, 
10.1. L. T. R..72, and. Kennedy. v. Richardson, MacD. 195. And on the other hand, 
calling lands town-parks will not.make them such, if they do not fulfil the necessary 
conditions: Adams v. Jones, 5 I. L. T. R. 74, Donn. 414, though the fact of their 
being. so described.in an. old. rental may be powerful. evidence of their being such 
in reality :. Dobbs v. Daly, 32.1. L. T. R. 24 (C. A.). 

The size of a holding is a very important consideration in deciding whether it is 
a.town-park or not, although no hard and fast rule can be laid down on the subject. 
A holding of ninety-eight acres was held to be too large for a town-park in Healy v. 
Smith Barry, 29-1. L. T. R. 148, and one of thirty statute acres was also considered 
too. large-in Ahern. v. Middleton, MacD. 222; though apparently a holding of twenty- 
five or twenty-six acres may be such: Christy v. Gordon, 13 I. L. T. R. 79; and in 
Shannon v. McCormick( 34:1. L. T. R. 30, a holding of twenty-nine acres was held to 
be. excluded.from the Land. Acts as a town-park. 

If one person manages to engross in his own possession a large tract of town-parks, 
he cannot. then rely upon the size of the holding as bringing it within the Land 
Acts (per Firzciszon, L. J., Perry v. Goodbody, Greer Leading Cases at p. 494), 
Thus where a shopkeeper of Edenderry held seventy-six acres made up of what were 
originally four contiguous holdings within a. short distance of the town, it was 
held by the Court. of Appeal that: he could not rely upon the size of the holding as 
negativing its town-park character: Downshire v. Fay, 32 1. L. T. R. 150; I Greer 
189. 

A holding: subject to the Ulster tenant-right custom may, nevertheless, con- 
stitute a town-park if it otherwise conforms to the statutory conditions. But if it 
be doubtful in. other respects whether the holding is a town-park, the circumstance 
that a tenant-right interest attaches to it tends to. show that it is nota town-park : 
Smyth v. Moore, 18 I. L.. T. R. 57.. There is no inconsistency, however, between 
lands being subject to the Ulster tenant-right, and sold as such, and their coming 
within the statutory definitions of town-parks: Simms. v. Duke of Abercorn, 18 I. L. 
T..R. 13; Williamson.v. Earl of Antrim, TI. L. T. RB. 157, Donn. 214. 

It has sometimes been held that in order to constitute a town-park the land must 
have been originally taken by the tenant as such: Dunne v. Clarke, MacD. 220; 
Boyd v. Graham, 51. L. T. R. 104; Speer v. Smyly, 15 1. L. T. R. 116, MacD. 217. 
This view is founded upon the definition of accommodation land given by Frrz- 
GERALD, B., in Hodgins v. Lord Dunally, 7 1. L. T. R. 181, Donn. 456, as —“land 
taken by persons in a city or town for the accommodation of their residences.” 
But in Chism. v. Beatty, Donn 506, Parrzs, C.B., in adopting this very definition, 
uses the words “taken or used.” which clearly shows that the construction put upon 
Baron FirzcEratp’s language is not warranted by the words. It would in fact 
amount to requiring a fourth condition in addition to the three statutory requisites 
to constitute a town-park. The absence from the Act, indeed, of the words, “let 
to be used.” in reference to town-parks, when they are used in the very next Sub- 
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‘section in reference to pasture holdings, appears to be conclusive on the matter; fact 58: 
and, in Welson v. Headfort,; FrrzGrnzon, L.J., distinctly lays down that “the sripaae cn 


crucial moment for determining whether or not the Act applies to any tenancy must 


be the date of the passing of the Act” (18 L, R. Ir., at p. 420). See also on this 


‘subject ‘Gowan v. Clements, 16 I. L. T. R. 11, MacD. 212, and Wilson vi Harl of 


Antrim, 81. L. T. & 8. J. 501, Donn. 472. 
The tenure by which the tenant holds the lands is immaterial on the question of pee e 
town-parks. The letting need not be of a temporary character. Lands held under a 
lease for 999-years (Shannon v. McCormick, 341. L. T. R. 30), and even under a fee- 
farm grant (Mahony v. Hibernian Marine Society, Greer Leading Cases 504) have 
been held to be excluded from the Land Acts as town-parks. 
(h) The third statutory requisite in reference to town-parks is that they should Pea 
‘be “in the occupation of a person living in such city or town, or the suburbs 
thereof.” 


In Nelson v. Marquis of Headfort, 18.L. R. Ir, 407, an important question was Residence of 


raised in the Court of Appeal as to the. time at which the fact of the residence of eer upist SEI 


1en, 
the occupier in the town should be established in order to comply with this requisite. 


‘The tenant in that case, both at the time of the letting and of the passing of the 
Act, resided in the town, but, subsequently, he went to live upon the lands, and 
while there served an originating notice. The court were unanimous in holding 
that the time when residence in the town should be proved was not the commence- 
ment of the tenancy, tle words of the Section being words of futurity; and the 
majority of them (FirzGrszon and Barry, L.JJ.) held that it was the date of the 
passing of the Act. Naisn, C., however, dissented, and was of opinion that it was 
the date ofthe service of the originating notice. The case of Talbot v. Drapes, 5 I. 
L. T. R. 143, Donn. 415, which decided that where the oceupier of a town-park had 
ceased to reside in the town the holding lost its character of a town-park, was 
held to: have no application as having been decided under’ the Land Act, 1870 
(Sec. 15), the wording of which is different from this Section. In Allen v. Derby, 
16 L. Ri Ir. 346; 351; 19 I. L. T. R. 47, Porter, M.R., also expressed his: opinion 
that a tenant of town-parks cannot entitle himself to have a fair rent fixed merely by yan moon 
leaving the town: “I do not think,” said he, “that an act bebind the back of the residence. 
landlord, and without his knowledge, can change the incidents of a holding let as 
town-parks”’ (16 L. R. Ir., at p. 356); and now by the Land Act, 1887, Sec. 9, it is 
provided that a town-park shall not’ cease to be within the exemption from this Act 
by reason only of the occupier ceasing to live in the town, or by reason 
of the holding becoming vested’ in a person not living in such town; and, 
conversely, that a parce] of land shall not come within the exemption by the removal 
of the occupier into the: town, or by the holding becoming vested in a person living 
in the town. See that Section, post, p- 414. 

If, the holding was, on the 22nd Aug., 1881, in the occupation of a sub-tenant living 
in the town, though the immediate tenant was not then living there, the statutory 
requisite as to residence is complied with: Routledge v. Leslie, 33 I. L. T. R. 156 
(Sub-Com:). 

A holding upon which the tenant actually resides casmot be within the exemption, Holding on 
even though it be actually in the town: Daly v. Scott, Donn. 388; Matchett v. Libr reise 
Morton, 13 1. L. T. R. 129; Mullally v. Moore, 171. L. T: & SN. J. 22; 151. L. T. R. 

82, MacD. 202; Burns v. Heusen, 171. L. T..B..117, MacD: 221. But the fact of its 
being actually within the town will be strong evidence of its urban character, even 
though it may be temporarily used for agricultural purposes. See juagment of 


Pauuzs, O.B. in Perry v. Farley [1894], 2.1, Bs at pp. 582-3. 
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The question whether a holding is a town-park or not is tried by oral evidence 
before a Sub-Commission, not by affidavit on motion: Lawler v. Moore, R. & D. 
Li} ASaieie TR: 65. 

As to the object of the Act in exempting town parks from its operation, see Smyth 
v. Moore, 18 I. L. T. R. 57. See further on the subject of town parks generally: 
Haren v. Collum, 171. L. 'P. & 8. J. 23; M‘Loughlin v. Lord Rossmore, ibid. ; Sweeny 
v. Lord Barnard, ibid., p. 24; Rochford v. Hely, ibid., 25; Simms v. Duke of 
Abercorn, ibid., 26; Galbraith v. Hynes, ibid.; Neill v. Collum, ibid., 27; Lennon v. 
Nugent, 1 Greer 150, 33 I. L. T. R. 75; McNeill v. McNaghton, Greer App. 61; 
McMath v. Richards, 13 I. L. T. R. 80. 


Pasture Holdings. 


(i) Sub-sections (3) and (4) are repealed by the Land Act, 1896, and somewhat 
different provisions substituted by the 5th Section of that Act. The cases decided 
under the repealed Sub-sections will be found fully noted along with those decided 
under the 5th Section of the new Act in the notes to the latter, post, pp. 584-539. 


Labourers or Servants’ H. oldings. 


(k) “ Any holding which the tenant holds by reason of his being a hired labourer 
or hired servant” is excluded from the Act by this Sub-section. The burden of 
proof in this case, as well as in the others, rests on the landlord: Flannery v. 
Rutlege, MacD. 249. 

The mere payment of rent by labour does not exclude a tenant from the Act: 
Geary v. Sullivan, 5 1. W. L. R. 7, M‘Corry v. Johnston, Donn. 389; Martin v. 
Trodden, 61. L. T. R. 37, Donn. 417; Moloney v. Garrihy, 51. L. T. R: 15. In the 
latter case the tenant had the option of paying in cash or labour, and it was held 
that he was entitled to compensation under the Land Act, 1870. Similarly a bailiff, “ 
who gave his services in lieu of rent for a holding, was held by Morris, C.J., not 
to be excluded by the 15th Section of the Land Act, 1870: O’Brien v. Hurley, 71. L. 
T. R. 173, Donn. 463. 

In order to bring a holding within the exception it lies upon the landlord to show, 
not that the rent is paid in labour, but that the holding is given to the tenant as 
his wages. Thus where the tenant admitted that when he could not work for the 
landlord he paid another man to go in his place, it was held that he was a hired 
labourer only: Wilson v. Willis, Donn. 388. 

Where a tenant took lands at £11 a year, under a written agreement, by which he 
was to provide the labour of one adult male for at least forty-five days in each 
quarter, at 1s. a day, it was held by the Court of Appeal, reversing the decision of 
the Land Commission (MacD. 320), that he occupied the holding as a hired labourer, 
and was therefore excluded. from the Act: Hansher v. Chichester (unreported, but 
referred to in Roche and Reardon’s Irish Land Code, p. 162). 

In Guilfoyle v. Willington (1 Greer 217) it was held that a farm of 21 acres 
was excluded from the Land Acts as having been let to a herd during his con- 
tinuance in his employment by the landlord. 


Conacre and Agistment Contracts. 


(1) “A usage prevails in Ireland of letting small portions of land, seldom contain- 
ing less than a rood, or more than an acre in each lot, at a stipulated price, for a 
single crop of potatoes or other tillage, ‘called conacre or quarter ground: ’” 
Furlong, L. & T., 2nd ed., p. 217. This creates no tenancy, but is simply a sale of a 
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profit out of the land and a temporary easement: Dease v. O'Reilly, 8 I. L. R. 52; 
Booth v. M‘Manus, 12 I. C. L. R. 419. Where an agreement in writing was pro- 
duced, which purported to be a letting in conacre for fifteen successive years, it 
was held that it was properly left to the jury to say whether, under all the 
circumstances, the transaction between the parties was or was not a conacre letting : 
Evans v. Monagher, I. R. 6 C. L. 526. 

(m) A letting “for the purpose of agistment, or for temporary depasturage,” gives 
no right to the soil, and is merely a profit d prendre: Connell v. Skehan, MacD. 165. 
The possession of the land does not pass by such a letting: Mulligan v. Adams, 
8 I. L. R. 132. Money payable under such a contract is not rent: Allingham v. 
Atkinson [1898], 1 I. R. 239 (V. C.) 

A right of grazing, though by itself it cannot constitute a tenancy in the land, 
may, however, be appurtenant to a holding within the Act, and a fair rent may be 
fixed in respect of it as such: Hx p. Hutchinson, 12 L. R. Ir. 79, 17 Oo) Wd Weyl ae 
MacD. 498. See further as to conacre and agistment lettings, Muldoon v. Crean, 
Greer Leading Cases, App. 16; Zempletown v. Boyd, 1 Greer, 352, and notes to Sec. 
2, ante, p. 243. 


Lettings for Temporary Convenience. 


(n) What is a motive of “temporary convenience ” within the meaning of this 
Section has been laid down by FirzGrpp0n, L.J., in M‘Cutcheon v. Wilson (unreported, 
but referred to in Driscoll v. Riordan, 16 L. RB. Ir., at p. 243), as follows :— 

“ Byvery letting is in a sense for the convenience or to meet a necessity of one or 
other or both of the parties; but the temporary convenience or necessity con- 
templated here must, I think, be something special, peculiar to the party or parties 
or to the holding, collateral to, or possibly even irrespective of the quantity or 
quality of the tenants’ interest, not expected to continue to exist at another time or 
in other hands, and must be shown to have formed the motive of the letting at the 
time” (16 L. R. Ir., at p. 244). 

“Both parties must have the purpose of the letting present to their minds at the 
time of making the contract, and be fully agreed as to its terms.” Per Dowsz, B., 
Driscoll v. Riordan, 16 L. R. Ir., at p. 245. 

A letting for temporary convenience need not be for a very short period. The 
holding may be “a holding for a term of years, or for a life or lives with or without 
a concurrent term of years, or to be held from year to year.” Per FirzGisson, L.J.. 
M‘Outchcon v. Wilson (ubi supra). See also Hiffe v. M‘Kenna, 16 1G, pe Re SNe 
MacD. 293. Thus a letting of a dower house by the owner of an estate that it may 
be available for his widow on his death would be for the “ temporary convenience ” 
of the owner: M‘Cutcheon v. Wilson (ubi supra). And a letting to a tenant for his 
own life has been held to be for temporary convenience: Cloncurry v. Finnerty 
(unreported, but referred to in O’Donovan v. Kenmare [1896], 2 I. R. at p. 531). 

The question whether a letting prior to this Act was made for temporary con- 
venience is one of mixed law and fact, and should be left to the jury, accompanied 
by such instructions as will restrict their consideration to the matters of fact in 
controversy: Driscoll v. Riordan, 16 L. Ripplire 250. 

A declaration in a lease that the letting is made for temporary convenience is not 
necessarily an estoppel to the tenant, and parol evidence as to the circumstances 
attendant on the execution of the instrument may be admitted: Goudy v. Matthews, 
947. L. T. R. 105 (L. C.). 

A letting by the Court pending the cause or matter, which is usually for seven 
years, is one for “ temporary convenience ” within this Section: Callan v. Dowdall, 
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R. & D, 235, MacD. 311; Jellis:v. Swift; 17 1. L..T. & 8. J. 546, MacD. 319: It 
is doubtful, indeed, whether such a letting creates a: tenancy-at all. “The Court 
of Chancery never had powers, except in special cases, under statutes of which 5 and 
6 Wm. IV., c. 17, affords.an example, to make a lease which operated to actually 
pass' an estate. Assuming jurisdiction as. regards the control and management of 
property, the Court of Chancery no doubt accepts proposals for the letting of lands 
and. executing leases.for a term of years pending the cause or matter; but such 
leases executed by the master. or officers of the Court, or even by the judge himself, 
pass no estate, and only operate by way of estoppel. The-legal estate vested in the 
owner,is not bound by the lease, although the. Court: will restrain the owner from 
enforcing his rights so long as he is subject to his jurisdiction ” (per Larton, Q.C., 
Callan v. Dowdall, MacD., at p. 313). On the termination of the cause, or in 
case of a letting pending minority, on the minor attaining age, the owner is entitled 
to: immediate: possession, and the Court: will grant: an injunction to, put him into 
possession, instead of putting him to. the expense. of an ejectment: O’Connell vi 
O:Callaghan, 3 Ir. Eq. R..199; Garsten.v. Nangle, H. & J. 542. See further as to the 
nature of a tenancy “pending the cause,” and when it determines, judgment of 
CuatTerton, V.C., Beechey v. Smyth, 11 L. R. Ir. at p. 92, and Shea v. M‘Gillicuddy, 
17 J. L. T. R., 104, MacD. 317, where: it: was held that a: sub-tenant holding under 
a tenant pending the cause was also excluded from the Land. Acts. 

In Croker v. Clanchy, 20 L. R. Iv, 111, the facts were as follows:—On the expira- 
tion of a twenty-one years’ lease in 1879, the owner of the reversion was an infant, 
and a ward of court. The Receiver in the minor matter continued after the 
expiration of the lease to accept from the lessee the same rent as that reserved by 
the lease; and liberty was given by the Receiver Judge to take a new proposal in the 
proper form from the tenant; but this was never done. The tenant then served an 
originating notice, and it was held by the Court of Appeal, upon a case stated, that 
he was not entitled to have a fair rent fixed, as the mere acceptance by the 
Receiver of the rent at the old rate did not create a tenancy so as to bind the 
minor’s estate, and that the tenant was at best in the position of a tenant holding 
under a court letting. 

In O’Rourke’s Estate, 23 L. R. Ir. 497, it was also held by Monrog, J., that the 
act of the Receiver in accepting rent from tenants of a mortgagor; and paying 
interest thereout to the mortgagee, does not create a new tenancy binding on the 
mortgagee, as the Receiver is a mere officer of the Court, powerless to create new 
tenancies without the sanction of the Court. 

Similarly a letting, pending the minority of an infant owner, by a guardian or 
trustee, and made to the knowledge of the tenant, with the motive of securing the 
right of possession to the infant on his attaining age, though not under the court, 
is a letting for the temporary convenience of the landlord within the meaning of 
this Section: Driscoll v.. Riordan, 16 L. R. Ir. 235. 

On similar grounds. lettings. by the Committee of a Lunatic’s estate, by direction 
of. the Lord Chancellor, under the powers conferred by 1 Wm. IYV..,,,c.. 65, Sees, 24 
and 31, though they bind the lunatic’s estate in all respects, are frequently deemed to be 
for temporary convenience (per Bewuxy, J., Cooper v. Cooper;, Skt I.. la.. T.. Rix) 
at p. 147; and per Menepirn, J., O'Rourke v. Crozier, 34.1, L..T. R., at p. 154. 

Lettings of land which the owner contemplates using subsequently for building 
purposes have usually been held to be for “ temporary convenience.” Thus in Liffe 
v. M‘Kenna, 16 I. L. T. R. 39; MacD. 293, a landlord within a few months after 
the expiration of a lease (which expired before. the passing of the Land. Act, 1881) 
stated to the tenant that he required the land for building purposes. The tenant 
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having urged: that if possession were: resumed at once: he would be a loser, as 
he had. highly manured. the land, the landlord replied that he might keep the land 
until he had exhausted the manure. The tenant, with the landlord’s consent, 
continued thus in possession for three years, and paid various: sums towards the 
rent, but without any settlement of what: should be the amount. Upon these: facts 
it was held by the Court of Appeal, reversing the decision of the Land Commission, 
that the letting was' for the “temporary convenience” of the landlord or the tenant, 
and therefore excluded from the Act. Following this decision, it was held by the 
Common: Pleas’ Division in Chaine v. Croker, 12 L. R. I. 151, that a letting, with a 
clause of resumption, of lands which the landlord bona fide intended ultimately for 
building purposes, was a letting for “temporary convenience.” 

It is not necessary to show that the entire holding was let for temporary conve- 
nience; if a defined and substantial part of it was shown to have been so let, the 
holding’ was, prior to the passing’ of the Land Act, 1896, altogether excluded from 
the Land Acts. Thus, where a lease of eight acres had been made, with a clause 
of resumption, for building purposes, of a defined portion of about four acres, 
marked and coloured on a map, annexed to the lease, it was held by the Court of 
Appeal (following the decision of Leonard v. St. Leger Barry, MacD. 240, as regards 
demesne lands), that as a substantial portion of the holding was let for temporary 
convenience, the entire holding was excluded from the Act: Butterly v. Carroll, 
296 lL. RB. Ir. 93. This decision was followed by the same Court in Whisker v. 
Delacherois (25 I. L. T. R. 34), where, although the holding contained 149 acres, 
a power in the lease to resume any portion of the lands “coloured green on the map 
lrereunto annexed” (which consisted of about half the entire holding), was held 
to-exclude the holding from the Act. (See remarks of FirzGrszon, L.J., on this case, 
in Mooney v. Willcocks, 28 L. R. Ir., at p. 119.) 

Where, however, no definite portion of the holding was indicated by the convenant, 
it was held that these latter decisions did not apply. Thus, in Mooney v. Wuill- 
cocks (28 LB. R. Ir: 113, 25 I. L. T. R. 31), a lease of 65: acres contained a clause 
enabling the landlord to resume any portion of the demised premises, not exceeding 
five acres, for building purposes ; and it was held by the Court of Appeal that 
the lessee was entitled, notwithstanding this: proviso, to have a fair rent fixed. 
This decision was followed by the Land Commission under somewhat similar cir- 
cumstances in Hughes v. Doyne, 32 L. R. I. 31, 27 1. L. T. R. Bil 

The 8th Section of the Land Act, 1896, now provides that a judicial rent may be 
fixed where the contract of tenancy provides for resumption by the landlord for 
purposes of building or planting, without prejudice to the right of the landlord 
to exercise his right of resumption subsequently, and the Court of Appeal has now 
decided that a fair rent should be fixed in the case of Butterly v. Carroll under that 
Section (34 I. L. T. RB. 141, 3 Greer 35)... 

The following are among’ the instances of holdings which have been held to be 
let for “ temporary convenience » within the meaning of this Sub-section :—A letting 
by a Railway Company of lands not immediately required for the purposes of the 
railway: Hamilton v. Dublin, Wicklow; and Wexford Railway Co., 281. L. T. R. 76 
(L.¢€.). A letting by the: Irish Church Temporalities Commissioners of glebe lands 
pending sale: Spaight v. Irish Church: Temporalities: Commissioners, 12 I. L. T. BR. 
47. A letting by a Presbyterian clergyman of portion of the land attached to his 
manse: McGinley v. Cavan Presbytery (Greer Leading Cases, App. 80). Where, 
by agreements in writing, tenancies from year to year were created in consideration 
of certaim sums of money being advanced by the tenants to the landlord, and it was 
provided that such tenancies might be determined. at any time on six. months’ 
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notice, and on repayment of the sums so advanced, but not otherwise, it was held 
that the tenants were in occupation merely as mortgagees, and as such excluded 
from the Act by this Sub-section, Cunny v. Meagher, 191. L. T. R. 35, 18 I. L. T. 
R. 8, and in Farl v. Weill, MacD. 316, R. & D. 244, a letting for a limited period, 
during the absence of the lessor in America, was held to be for temporary con- 
venience. See, also, M‘Gowan v. M‘Gowan, 1 N. I. J. R. 224. 

In considering the question whether a holding is let for temporary convenience 
or not, regard must be had not only to the original terms of the contract of tenancy, 
but to any special provisions introduced by subsequent agreement between the 
parties, if these were in force at the time of the passing of this Act: Thompson v. 
Cleland [1896], 2 I. R. 190. The existence, however, of a power of surrender by a 
tenant, or of resumption by a landlord for some special purpose does not necessarily 
prove that the holding was let for temporary convenience though it may be 
important evidence of the fact: French v. Hutchinson, 27 I. L. T. R. 11 (L. GC.) 

(0) A letting for temporary convenience, if ‘made after the passing of the Act, 
must be by a written contract, which must express the purpose for which the 
letting is made. Where, on the expiration of a written agreement after the passing 
of the Act, the tenant continued to hold on by a verbal arrangement, it was held 
that there was no new letting, and, the tenancy being one for temporary con- 
venience, that it was excluded from the Act: Clarke v. Steele, 201. L. T. R. 48. 

(p) The proviso at the end of this Sub-section was strongly relied on by Lord 
BLACKBURN, in Westropp v. Elligott, 9 App. Cas. 815, 14 L. R. Ir. 526, 18 I. L.. T. RB: 
61, as showing that in the case of lettings for the purpose of pasture within Sub-secs. 
3 and 4, ante, it was not necessary that the contract itself should express the 
purpose of the letting, as there was no corresponding proviso in either of those 
Sections (9 App. Cas. at p. 827). See remarks of Firzcrezon, L.J., on this point, in 
Fulham v. Garry, 26 L. R. Ir. at p. 705. 

See also as to lettings for temporary convenience, Sec. 16, ante, and notes thereto, 
pp. 291-2; Young v. Gill, 261. L. T. & S. J. 390; and Spaight v. Irish Church 
Temporalities Commissioners, 12 I. L. T. R. 47. 


Cottage Allotments. 


(q) Cottage allotments, like labourers’ holdings, must not exceed half an acre— 
z.e., half a statute acre: O’Donnell v. O’Donnell, 13 L. R. Ir. 226. 


Glebe Lands. 


(r) A glebe would apparently come within Sub-sec. 7, even if this Sub-section were 
omitted. 

The Act referred to is the Glebe Lands Representative Church Body (Ireland) Act, 
1875. The following is the definition of a glebe contained in it:—“The term 
“glebe’ in this Act shall mean any house with the piece or parcel of land attached 
thereto, occupied or to be occupied by any ecclesiastical person while having spiritual 
charge of any parish or district to which such house and land shall have heretofore 
belonged, or for which it shall be or shall have been granted or purchased or 
required as a residence for such ecclesiastical person whilst having such spiritual 
charge” (38 & 39 Vic., c. 42, See. 8). 


59. (This Section, which dealt with advances for payment of 
arrears of rent, 1s repealed by Stat. Law Rev. Act, 1894, except as to 
any existing charge and the repayment of any outstanding advance.) 
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60. Any application which a tenant is authorised by this Act 
to make to the Court shall, if made to the Court on the first 
occasion on which it sits after the passing of this Act, have the 
same operation as if it had been made on the day on which this 
Act comes into force; and any order made upon such application 
shall be of the same effect as if it had been made on the day on 
which this Act comes into force, unless the Court otherwise directs ; 
and the person by whom such application is made shall, if the 
Court thinks just, be in the same position and have the same rights 
in respect of his tenancy as he would have been in and would have 


had if the application had been made on the day on which this Act 
comes into force. 


The “first occasion ” on which the Court sat was extended by order of the Land 
Commission from the 20th October to 12th November, 1881. A question having been 
raised as to the legality of the order thus defining the limits of the sitting, it was 
held by the Court of Appeal that the Land Commission had power by due con- 
tinuance or adjournment to sit de die in diem on said first occasion as long as it was 
necessary for the purpose of disposing of the applications really intended to be made 
on that occasion, Chaine v. Nelson, 12 L. R. Ir. 272, 17 I. L. T. R. 49, MacD. 470. 
See also Boyd v. Phelan, 14 L. R. Ir. 232,171. L. T. & 8. J. 634, MacD. 496. 

When the application to the Court was made on the first occasion, under this 
Section, the first statutory term commenced from “the rent day next succeeding ” 
the 22nd August, 1881. (See Sec. 8 (3), ante). Actual application in court was at 
first held to be necessary in order that tenants should get the benefit of this 
Section: Harrington v. Colomb [1897], 21. R. 30, 301. L. T. R. 156, 21. W. L. R. 230 
(L. C.), but the 4th Section of the Act of 1896 now provides that it shall apply where 
the rent was fixed by agreement. See that Section and notes thereto, post, p. 516. 


61. This Act shall not apply to England or Scotland. 


62. This Act may be cited for all purposes as the Land Law 
(Ireland) Act, 1881. 
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PURCHASE OF LAND IRELAND ACT, (1885). 
(48 & 49 VICT., CAP. 73.) 


/} An Act TO PROVIDE GREATER FACILITIES FOR THE SALE oF LanpD TO 
OCCUPYING TENANTS IN IRELAND. [14th August, 1885.] 


BE it enacted, etc. : 


Sects. 1-2. 
Pie 1. This Act may be cited for all purposes as the Purchase of 
Land (Ireland) Act, 1885. 
Advances by the Land Commission. 
Short title. 
Advances to 2. For enabling tenants (a) to purchase their holdings, either 
this Act. from the Land Commission or from the landlords (6) of such 


holdings, the Land Commission may make advances under this 
Act out cf any funds at their disposal. 

With respect to advances under this Act, the provisions of Part 
Five of the Land Law (Ireland) Act, 1881, shall be amended as 
follows; that is to say, 

a. The Land Commission may, if the repayment of the advance 
is secured by a deposit under this Act (hereinafter referred 
to as a guarantee deposit), and if the Land Commission are 
satisfied with the security in other respects, (c) make an 
advance to a tenant who is purchasing his holding of the 
whole principal sum(d) or price payable by the tenant 

marine Mae instead of the three-fourths thereof mentioned in Part Five 
of the Land Law (Ireland) Act, 1881. 

6. In making advances under this Act the Land Commission shall 
prefer applications for the purchase of holdings upon which 
the tenants reside, or which are reasonable adjuncts to 
holdings upon, which such tenants reside. (e) 

ce. It shall not be lawful for the Land Commission to make 
advances under this Act exceeding in all the sum of five 
million pounds. (f) 


Definition of 
“tenant.” (a) For definition of “tenant,” see Land Act, 1881, Sec. 57, ante; this Act, Sec. 
26, post; and see also Land Act, 1887, Sec. 14 (3), post. Any tenant may be a pur- 
chaser, whether he be a tenant under a fee farm grant, or lease, or from year to 
year, a present or future tenant under the Act of 1881. Piunnts who hold under 
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‘tenancies ‘created after the passing of ‘this Act are not excluded from its pro- 
visions; but the Commission, before sanctioning advances in such cases, must 
be satisfied as to the validity ‘and bona jides of the -contracts of | tenancy, 
as well as of the agreements for purchase : Bedoyere’s Estate, 24 I. L. T. R. 87 
(Commissioner Lyncn). The mere fact, however, ‘that the landlord:and tenant are 
near relatives of each other is no ground for refusing an advance, if the tenancy is 
a bona fide one: Humble’s Hst., 28 1. L. T..R. 51 (L. C.). 

Even where a tenancy is created expressly with the object of a sale under ‘this 
Act, an advance may be sanctioned : Egmonts Estate (Commissioner MacCarray), 
MacC. 44. But there must be a real tenancy, and where ‘the ‘so-called ‘tenant 
is substantially only a purchaser in possession, not paying rent, but interest on 
his purchase-money, an advance will not be made: Goodbodys Fst., 32 I. L. T. 
R. 87, 1 Greer 35 (Merepirn, J.). Likewise, where the tenancy is determinable in 
case the Land Commission refuse to make an advance: Ryland’s .Est., 27 
Dal oR. 22 Gives). 

In Lawrence's Est. [1896],:2°1. R. 347, it was held by the Court of Appeal that 
the owner of an insolvent estate for sale in the Land Judge’s Court who had 
obtained from the Land Judge a lease of portion of the estate pending the 
matter was not entitled to purchase same under the Land Purchase Acts, Sir P. 
O’Brimn, C.J., and Firzarsron, L.J., basing their decision upon the ground that 
he was not a “tenant” within the meaning of the Land Purchase Acts; Lord 
AsHBouRNE, C., and Barry, L.J., merely affirming the order of the Land Com- 
mission on the ground that the discretion of the latter to refuse the advance 
should not be interfered» with. The 40th Section of the Land Act, 1896, now, 
however, provides that tenants under ithe Court, including the owner’ of -an estate 
in occupation of a mansion house or demesne forming part of the estate, are to 
be deemed tenants within the meaning of the Land Purchase Acts. ‘See Sub-sec. 2 
of that Section, and notes thereto, post. ‘Even before the passing of that Act 
it was the practice of the Land Commission to make advances to tenants under 
the Court pending the matter for the purchase of their holdings. (See judginent 
of Lord AsueourneE, C., in Lawrence's Hst. [1896], 2 1. R.,:at p. 350.) 

Tenancies excluded from the Land Law Acts are not similarly excluded from the 
Land Purchase Acts. Demesne lands, town-parks, &c., may be the subject of 
sales in the Land Purchase department. 

Advances will not be sanctioned, or if sanctioned: may be rescinded, if it is shown 
that the agreements for sale were entered into by tenants under duress or threat 
of eviction: Walsh v. Marquis of Waterford, 22.1. L. T. R. 18; Flynn -v. Mar- 
quis of Waterford, 22 I. L. T. R. 27 (Commissioner: Lyncn); see generaliy as to 
rescinding or varying agreements for sale: Duke of Abercorn’s Estate, MacC. 48 
(Commissioner Lynceu). If, however, the agreements are fair’ and reasonable, and 
freely and yoluntarily entered into, they are binding upon the parties, and on 
the sanction of the advances may be enforced in a summary way by an order of 
the Land Commission for specific performance. Land Act, 1887, Sec. 22, post. 

Where an agreement to purchase is made, and lodged with the Land Com- 
mission, the purchasing tenant, in the event of the sale being carried out, is 
discharged from all liability for rent and arrears, and liable in lieu thereof to 
pay interest on his purchase money from the date of the agreement. Interest 
is payable half-yearly. If the advance for any cause is refused, his liability to pay 
rent and arrears revives, but credit must be allowed for the payments on account 
of interest. (Land Act, 1896, Sec. 35.) The rate of interest payable should be 
specified in the agreement. 
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A proposal to purchase is an acknowledgment of the existence of the relation 
of landlord and tenant, and of the landlord’s title within 3 & 4 Wm. IV., c. 27, 
Sec. 14: Johnston v. Smith [1896], 21. R. 82: 301. L. T. R. 21: 11. W. L. R. 179 
(Q2B2D;): 

As to the conditions which apply to a holding subject to advances, see Land 
Act, 1881, Sec. 30, ante, pp. 317-320, and Sec. 15 of this Act, post, p. 384. 

No advances can be made for the purchase of any holding which is subject to 
instalments under any of the Land Purchase Acts. See Sec. 9, Sub-sec. 4, of Land 
Purchase Act, 1891, post, p. 466 

(b) For definition of “landlord,” see Sec. 33 of the Land Act, 1870, Secs. 25 and 
57 of the Land Act, 1881, Sec. 34 of the Land Act, 1887, and Secs. 3 and 58 of the 
Settled Land Act, 1882, App., post. By Sec. 4, post, a sale by the Land Judge to 
a tenant is, for the purpose of advances and of guarantee deposits, to be deemed 
a sale by a landlord to a tenant. 

Tenants for life and other limited owners have ample powers to sell to their 
tenants under the above Sections and the 2nd Section of the Land Purchase 
Act, 1889, post, p. 454. 

Trustees with a power of sale, Corporate Bodies, and Trustees for charitable 
purposes, are now also enabled to sell under the Land Purchase Acts, subject to 
such consent as may be required in the case of a sale independently of the Acts. 
Land Purchase Act, 1891, Sec. 14, post. As to their powers before the passing 
of that Act, see judgment of O’Haaan, J., Finnegan's Estate, MacC. 29; approved 
of, and adopted by the Court of Appeal, In re College of Physicians, 32 L. R. Ir. 341. 

Mortgagees in possession, with power of sale, are, for the purposes of the Land 
Purchase Acts, deemed to be landlords: Land Act, 1896, Sec. 42. If not in posses- 
sion they apparently cannot sell directly to the tenants: In re Redington’s Estate, 
23 L. R. Ir. 503 (Monrogz, J.). But they can do so, indirectly, by filing a Petition 
in the Land Judges’ Court, and by having a sale carried out by that Court to 
the Land Commission for the purpose of resale to the tenants under Sec. 5, post. 
Where a married woman, entitled to an annuity for her separate use without power 
of anticipation, subsequently acquired the fee-simple of the lands, it was held 
that she was disabled from selling the lands discharged from the annuity: Shortt’s 
Estate, MacC. 37 (O’Hagan, J.). 

(c) In order to ascertain whether the security is sufficient, the agreement to 
purchase is referred to an inspector, under Order XIV. of the Rules of March, 
1897, post. Where it appeared that the lands were sub-let in grazing and conacre, 
and that the tenants had not sufficient stock or capital to work their farms, 
Commissioner MacCartuy refused to make an advance: O’Kelly’s Estate, 23 
I, L. Ty BR. 86; MacG..1s; 

The Commission will not only look to the value of the holding (including the 
tenant’s interest (Land Law (Ireland) Act, 1887, s. 20), but also to the character 
and solvency of the tenant, as under Sec. 13 of the Land Law (Ireland) Act, 1887, 
the Commission must, if practicable, enforce arrears by action or civil bill process 
in the first instance. But difficulties as to the security may be met by the tenant 
making a part-payment, or lodging the guarantee deposit in cash, or by the 
landlord increasing the guarantee deposit retained, or lodging a special guarantee 
fund for a limited period. In certain cases a deed of covenant from two solvent 
sureties for the payment of the purchaser’s instalments has been accepted. 

(d) The Land Commission has also power to advance any sum between three- 
fourths and the whole purchase money, the tenant paying the difference in cash, 
subject to the general limit of £3,000 placed upon advances by Sec. 2 of the 
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Land Purchase Act, 1888, post: Considine’s Estate, MacC. 40. In all such cases a 
guarantee deposit was required to be retained by the Land Purchase Act, 1891, Sec. 
23. But the Land Commission may now dispense with same, if they consider the 
security sufficient: Land Act, 1896, Sec. 29, post. Advances are now made in 
guaranteed land stock instead of in cash: Land Purchase Act, 1891, Sec. 1. 

(ec) As a general rule, sales can only be made to occupying tenants. Evidence of 
occupancy is required before the making of an advance (Rules of March, 1897, 
Order XVII., post). There are, however, some cases in which sales may be made 
to persons who are not occupying tenants :—(1) Additional land of a limited 
quantity, which adjoins a holding, may be purchased to increase the size of a 
holding (Land Purchase Act, 1889, Secs. 1 & 3, post); (2) Under Sec. 27 of the 
Land Act, 1881, and Sec. 7 of this Act, where the Land Commission have pur- 
chased an estate, they may sell any parcels which they do not sell to the tenants 
in such manner as they think fit; (3) Under the Tramways and Public Companies 
(Ireland) Act, 1883, Sec. 14, where a public company has purchased an estate, they 
may also sell such parcels as they do not sell to the tenants in such manner as 
they think fit. In the two latter cases the Land Commission may advance half the 
purchase money; (4) Tenants formerly in possession were enabled by the 13th 
Section of the Land Purchase Act, 1891, and the 46th Section of the Land Act, 
1896, to enter into agreements for purchase, within a limited time, which, how- 
ever, has now expired; and (5) In congested districts advances may be made for the 
purpose of amalgamating small holdings (Land Purchase Act, 1891, Sec. 37). 

Actual physical occupation is not required, it is sufficient if a tenant is legally 
entitled to occupation, holding under a contract of tenancy which is not disputed : 
Fgmont’s Estate, MacC. 44 (Commissioner MacCarmty). A tenant, too, may be 
deemed to be in occupation, when he has sublet with his landlord’s consent (see 
Land Act, 1881, Sec. 57, and notes thereto, ante, p. 345). In such a ease the 
Court may prescribe terms as to the rent, &c., of the part sublet (Land Purchase 
Act, 1888, Sec. 4, post). In practice, if the subletting is substantial, the Com- 
missioner usually refuses the advance unless arrangements are made for the sub- 
tenant becoming immediate tenant to, and buying direct frcm, the landlord. 

Any person in occupation and paying rent may enter into an agreement to 
purchase; but the estate acquired is deemed to be a graft upon the previous 
interest of the tenant. (Sec. 8, post, and Land Act, 1887, Sec. 14 (3), post.) 

(f) Increased under the Land Purchase Act of 1889 to ten millions. As to 
advances of guaranteed land stock, see Secs. 9 & 11 of the Land Purchase Act, 
1891, post. sé 


8. Any person willing to secure the repayment of an advance 
made by the Land Commission to a tenant who is purchasing his 
holding either from the Land Commission or from the landlord 
of such holding may deposit with the Land Commission such sum, 
as a guarantee deposit, (a) not being less than one-fifth of the 
advance, as may be agreed on between him and the Land Com- 
mission. 

If the person willing to secure the repayment of such advance 
is a landlord entitled to be paid by the Land Commission, or out 
of moneys provided by the Land Commission, any sum for the 
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purchase money of any land sold by him, he may provide such: 
guarantee deposit by permitting the Land Commission to retain 
the same out of such sum so payable for purchase money. 

Lhe Land Commission shall pay interest on the guarantee deposit 
at the rate of three per cent. per annum.* 

Subject to the other provisions of this Act, the Land Commission 
shall retain the guarantee deposit until they ascertain and by 
order declare that the person liable for the repayment of the 
advance has repaid on account of principal money a sum equal to 
the guarantee deposit, and shall then pay over the guarantee deposit 
to the person entitled thereto. (d) 

If at any time during the period for which the Land Commission 
are authorized to retain the guarantee deposit any sum due to the 
Land Commission in respect of an advance secured by a guarantee 
deposit under this Act is declared by them, by order, to be an 
irrecoverable debt, the Land Commission may apply the guarantee 
deposit in discharge or reduction of such irrecoverable debt. (c) 

Such order shall not be made, unless the Land Commission, 
having exercised any power of sale of the holding which they 
legally may exercise, (d) have failed to realize by means of such 
sale the sum due to them secured on the holding, or unless it 
appears by the order of the Land Commission that they have 
attempted to exercise such power of sale and have been unable 
to do so. 

Whenever it appears by such order that the Land Commission 
have attempted to exercise their power of sale and have been 
unable to do so, and the Land Commission thereupon apply a 
guarantee deposit or any part of it in discharge or reduction of 
any sum charged upon a holding, it shall be lawful for the Land 
Commission, by order, to declare that the interest in the holding: 
of the person liable to pay such sum shall be charged in favour 
of the person entitled to the guarantee deposit with the amount 
of the guarantee deposit, or so much thereof as has been so 
applied by the Land Commission as aforesaid, with interest thereon 
at the rate of three per centum per annum until such charge is 


realized. 


Trustees entitled to receive the purchase money produced by the 
sale of any settled land may, and shall if required by the tenant 
* The words in italics are repealed, “so far as respects an advance made by 


means of stock,” by the Land Purchase Act, 1891, 3rd &ch., post; see also notes. 
to Land Act, 1887, Sec. 10, post. 
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for life of the settled iand, or the person having the powers of a 
tenant for life within the meaning of the Settled Land Act, 1882, 
(e) secure, by a guarantee deposit, the repayment of an advance 
made for the purchase of any holding being or forming: part of 
such settled land, and may apply or permit the Land Commission 
to retain so much of the purchase money as the trustees or such 
tenant for life or other person may think fit for that purpose. 


(a) The Guarantee Deposit may be provided— 
(1) By a lodgment in cash. In practice such lodgment is generally made by 
the tenant. 
(2) By retention out of the purchase money coming to the vengor or his 
trustees, or to incumbrancers on the lands sold (see Sections 11 & 12 of Land 
Law Act, 1887). 
Before the Land Purchase Act, 1891, a guarantee deposit could not be retained 
out of moneys coming to an incumbrancer without his consent: In re Colthurst’s 
Estate, 20 L. R. I. 468, 21 I. L. T. & S. J. 37 (Court of Appeal). But now, by 
Section 23 of that Act, it is provided that in every case of an advance under 
any of the Land Purchase Acts, exceeding three-fourths of the purchase money, 
the Land Commission shal/ retain a guarantee deposit out of the advance, unless 
the guarantee deposit is otherwise provided. Thus the difficulties which arose under 
the previous Acts as to the provision of guarantee deposits by trustees and incum- 
brancers (see notes to Secs. 11 & 12 of Land Law Act of 1887) have been removed, 
and the Land Commission have now power to retain a guarantee deposit, without 
any consent being required for that purpose. In Land Judges’ cases, however, the 
authority of the Land Judge is stil] required. 

As to the investment of the guarantee deposit, see Land Act, 1887, Sec. 10, 
post, Land Purchase Act, 1891, Sec. 23, post, and Rules of March, 1897, Order 
XXIII., Rules 9 & 15, post, pp. 839-840. 

A register of guarantee deposits is kept in the Accountant’s office, and all persons 
interested may have their claims registered in it. Guarantee deposits, or any 
interest in them, may be dealt with by way of assignment, charge, settlement, or 
otherwise, but every such dealing should be entered on the register. See Rules 
of March, 1897, Order XXIII., Rules 4-10, pos’, pp. 838-9. 

(6) The Land Commission may now dispense with the guarantee deposit in whole 
or in part, if they think the security sufficient without it; and they may pay to 
the person entitled to it any part of a-guarantee deposit previously retained 
(Land Act, 1896, Sec. 29). 

(c) An order cannot be made declaring any sum an irrecoverable debt, until an 
attempt has been made to enforce payment by action or civil bill process, as well 
as by sale. (See Land Act, 1887, Sec. 13, post.) As to the application of the 
guarantee deposit in the case of a sale of the holding for default, see Land 
Purchase Act, 1891, Sec. 24, post. p. 4:9. 

(d) As to the power of sale possessed by the Land Commission for default in 
paying instalments of annuity, see Sec. 15, post, and Land Act, 1887, Sec. 13 _ 
18. Before selling, the Commission can now obtain an order to put them into 
possession of the holding from the High Court. See Land Purchase Act, 1891, 
Sec. 25, post, and Rules of the High Court thereunder made in June, 1392, 
post. As to the conditions under which sales took place previously to that Act, 
see Irish Land Commission v. Maquay, 28 L. R. Ir. 342, MacC. 71; ant as to 
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Sects. 8-4. the right of a purchaser upon such a sale to obtain a writ of possession, see Land 
=a Act, 1887, Sec. 21, post, and Rules of March, 1897, Order XLVIII., post. As to 
the application of the proceeds of a sale, see Secs. 30 of the Land Law Act, 1881, 


as modified by Sec. 15, post. 
As to the sale of a holding in a congested district, see Land Purchase Act, 1891, 


Sec. 37, Sub-secs. 5 to 7, post. 
(c) See Secs. 2, 58, 59, 60, 61 and 62 of the Settled Land Act, 1882, App., post; 


and as to guarantee deposits, note (a), supra. 


Beilin 4, With respect to advances to be made under this Act, or to be 

33 & 84 Vie,,c 46, Made under the Landlord and Tenant (Ireland) Act, 1870, (a) or 

BO Ae Vie 0.48. the Land Law Act, 1881, (+) and also with respect to advances to ~ 

46& 47Vic,, ¢.43, P€ made to tenants under Part Two of the Tramways and Public 

Companies (Ireland) Act, 1883, (c) the provisions of Part Five of 
the Land Law (Ireland) Act, 1881,(d) shall be amended as 
follows :— 

a. Every such advance shall be repaid by an annuity in favour 
of the Land Commission for forty-nine years, of four pounds 
for every hundred pounds of such advance, and so in pro- 
portion for any less sum, instead of by the annuity men- 
tioned in the said Act. (e) 

6. Every such annuity, or any portion of it at any time out- 
standing, may be redeemed in whole or in part by the 
person liable to pay such annuity, by payment to the 
Land Commission of a sum equivalent to the then value of 
such annuity or of such portion of it as is sought to be 
redeemed ; such value to be calculated according to the table 
in the Schedule to this Act.* 

4&4) Vie,c.41  ¢. The repayment of every advance under this Act shall be secured 
to the Land Commission by deed. It shall be the duty of 
the Land Commission to exercise the power conferred upon 
mortgagees by the first Sub-section of the nineteenth Section 
of the Conveyancing and Law of Property Act, 1881, or any 
power for the same purpose contained in such deed. (f)* 

d. Subject to.the amendments contained in this Act, the pro- 
visions of Part Five of the said Act shall apply to all 
advances under this Act. (g) 

Where a holding is sold by the Land Judges to the tenant of 

that holding, the sale may, for the purpose of advances under this 
Act, and of guarantee deposits under this Act, be deemed to be a 
sale by a landlord to a tenant. 

* The portions in italics are repealed by Land Act, 1887, Sec. 18 (2) and Land 

Act, 1896, 2nd Schedule. 
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(a) See that Act, Sees. 32 to 41, ante, pp. 191 10 195. Sects. 4-5. 
(6) See that Act, Secs. 24 to 36, ante, pp. 312 to 323 — 
(c) See Part II. of that Act. 
(d) See Sec. 28 of that Act, ante, p- 31d. 
(ce) See now Land Act, 1896, Sec. 25, post, which provides for a periodical reduc- 
tion in the amount of the purchase annuity, and considerably extends the period 
for repayment. 
(f) This Sub-section has been repealed by Sec. 18 of the Land Act, 1887, by which 
it is provided that such advances are to be secured by charging order as therein 
mentioned. By the same Section it is also provided that where the interest and 
instalments secured by such order are forty days in arrear, the Land Commission 
may exercise the powers conferred on mortgagees by Secs. 19, 21, and 22 of the 
Conveyancing Act, 1881. See these Sections, App., post. 
(g) This Sub-section renders all holdings sold under the Land Purchase Acts, 
subject to the conditions as to sub-division, sub-letting, &c., mentioned in Sec. 30 
of the Land Act, 1881. See notes to that Section, ante, p. 319, and see the pro- 
visions as to carrying out the sale, and the distribution of the purchase money, in 
Sec. 29 of that Act, and Sec. 37 of Landlord and Tenant Act, 1870. 


Sales of Land. 


5. The Irish Land Commission, if they have reasonably satisfied Purchase of 
\ . tat 
themselves that a re§ale can be effected without loss, may purchase hantnnn” 


any estate (a) for the purpose of reselling to the tenants of the 
lands comprised in su 
purchase any holding far the purpose of reselling it to the tenant eed 
thereof. Provided that\such purchase of an estate shall only be TS 
made if the Land Commifsion are reasonably satisfied that holdings y d/ 
to the extent of not less than four-fifths in value and number of 

the estate will be purchased by the tenants thereof. This condition 

may be relaxed on special gtounds with the consent of the Treasury, 

but so that in all cases the Land Commission are reasonably satisfied 

that holdings to the extent ef not less than three-fourths in value 

and number of the estate will be purchased by the tenants thereof, 


s 
estate their respective holdings, and may 


¢ 


by Section 3 of this Act. 
The tenant of any holding may\purchase such holding, and before 
or after completing the agreemeit for such purchase may apply 
to the Land Commission for an advance. 
If the vendor of such estate or holding is a tenant for life, or has Ass 46 Vins 
the powers of a tenant for life, (¢) and the land proposed to be sold 
is settled land, within the meaning of those expressions as used in 


the Settled Land Act, 1882, he shall have all the powers conferred 
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upon tenants for life under that Act, subject to the amendments 
thereof herein contained and to the other provisions of this Act; 
and the purchase money arising from such sale may be invested 
or applied as if it were capital money arising under the said Act. (d) 


This Section may be taken advantage of by mortgagees who are not in receipt of 
the rent and profits, and who, therefore, are not “landlords” within the meaning 
of these Acts (see definition of “landlord,” Land Act, 1881, Sec. 57, ante, p. 342). 
The property may be sold by the mortgagees to the Land Commission, either upon 
petition to the Land Judge or by eonveyance under their power of sale, if the 
Land Commission agree to that course, and the Commission can then sell to the 
tenants. See judgment of Monroz, J., In re Redington’s Estate, 23 L. R. Ir., 
at p. 504. Mortgagees in possession, with power of sale, are deemed to be land- 
lords, for the purposes of the Land Purchase Acts, and may sell directly to the 
tenants. (Land Act, 1896, Sec. 42.) 

As to the purchase by the Land Commission of entire estates, see also Landlord 
and Tenant Act, 1870, Sec. 47, ante, p. 47, and Land Act, 1881, Sec. 34, ante, 
Prve22s 

The Land Commission may now, also, purchase turf bog for the use of tenants 
who have purchased their holdings. See Turbary Act, 1891, post, p. 456. 

(a) An “estate” here means “any lands which the Land Commission may by 
order declare fit to be purchased as a separate estate ” (Land Act, 1881, Sec. 57). 

(b) “Purchase money ? here means money to be paid by the Land Commission 
for the acquisition of an estate to be re-sold by them to the occupying tenants, 
and does not include moneys required to carry out redemption of head-rents and 
rent-charges : Jackson’s Hst., 291. L. T. RB. 39 (Bewtey, J 3 

The Land Commission may now dispense with the whole or any part of a guaran- 
tee deposit, if they think the security sufficient. (Land Act, 1896, Sec. 29 (1).) 

(c) For a list of the persons who have the powers of a tenant for life, see Sec. 2 (5), 
and Secs. 58, 59, 60, 61, and 62 of the Settled Land Act, 1882, App., post; and for 
the definition of “settled land” see Sec. 2 (3) of the same Act, App., post, and see 
notes to Sec. 13 of this Act, post, pp. 382-3. 

(d) As to how such capital money may be invested, see Sec. 21 of the Settled 
Land Act, 1882, App., post; notes to Land Act, 1887, Sec. 10, post; and especially 
Secs. 18 and 19 of Land Purchase Act, 1891, post, which considerably extend the 
powers of investment of the proceeds of sales of settled land sold under the Land 
Purchase Acts. See pp. 473-477, post. 


6. Where a landlord of a holding is a tenant for life, or has the 
powers of a tenant for life within the meaning of those expressions 
as used in the Settled Land Act, 1882, (a) and is selling such holding 
to the tenant thereof, he may exercise, to the same extent as if he 
were an absolute owner, the power of permitting any sum not 
exceeding one-fourth of the purchase money to remain as a charge 
upon such holding secured by a mortgage; and in case any advance 
is made by the Land Commission to the tenant for the purchase of 


‘such holding, any such mortgage shall be subject. to any charge 


in favour of the Land Commission for securing such advance; 
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and any such mortgage shall be deemed to be part of the purchase 
money payable in respect of such holding, and the money secured 
thereby when paid shall be dealt with as if it were capital money 
arising under the Settled Land Act, 1882, (b) or purchase money 
otherwise payable under this Act. 

This Section shall apply to the trustees of any settlement in the 
same manner as it applies to a tenant for life. 

(a) See Sec. 58 of the Settled Land Act, 1882, App., post, and Sec. 2 of the 
Land Purehase Act, 1889, post, p. 454. 

(b) Capital money arising under the Settled Land Act, 1882, could not formerly 
be applied in the redemption of merely terminable charges. A difficulty, con- 
sequently, arose, where the land sold was in settlement, as to the redemption of 
the annual instalments in lieu of tithe rent-charge commuted under the 7th See. 
-of the Irish Church Act Amendment Act, 1872. See In re Leinster’s Estate, 
23 L. R. Ir. 152. The 18th Sec. of the Land Purchase Act, 1891, however, removes 
the difficulty by providing that the purchase money of settled land may be applied 
in redemption of this and certain other terminable charges. See that Sec., post. 


7. Where the Land Commission have purchased an estate, they 
arcels which they can not sell to the tenants thereof, 
as they think fit. 

The Land Cdmmission may advance to any purchaser of a parcel 


may sell any 


in such mann 


under this Section, on the security of such parcel, one-half of the 
principal sum paid as the price. 

Subject to that limitation on the amount of the advance, all the 
provisions of this\Act relative to sales and advances to tenants by 
the Land Commission shall apply to the sale of a parcel in pursuance 
of this Section in like manner as if the parcel had been a holding 
and the purchaser had been tenant thereof at the time of his 
making his purchate. 


8. When a holding has been sold by the Land Commission to a 
tenant or other person, also when a holding has been sold by a 
landlord to a tenant, aiid it has been agreed between the Land 
Commission and the landlord and the tenant that such sale shall 
be carried into effect by means of a vesting order of the Land 
Commission under this Act (a) it shall be lawful for the Land 
Commission, if they think fit, after due investigation of title and 
being satisfied therewith, to make an order under their seal and 
signed by a Commissioner vesting the holding, or the interest of 
any person or of the Land Commission in such holding, in the 
purchaser, freed from all charges if the vesting order so declares, 
(b) or subject to such charges as may be specified in such order ; 
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Sect. 8. or, if the vesting order so declares, subject to such charges as may 
lawfully affect such holding. 

Every order purporting to vest a holding or interest in a pur- 
chaser which purports to be made by the Land Commission in 
exercise of the powers conferred on them by this Act shall be 
binding upon all persons claiming any estate or interest in the 
land comprised in the holding, including Her Majesty, her heirs 
and successors, and shall be ag effectual in all respects, save as 
hereinafter provided, (c) as if it were a conveyance or assignment 
executed by one of the Land Judges of the Chancery Division of 
the High Court of Justice in Ireland under the Landed Estates 
Court Act: (d) Provided, that where the purchaser of a holding 
is also tenant of the holding the interest vested in him by such 
order shall, subject to any charges, rights, or easement set out in 
the order, be deemed to be a graft upon the previous interest of 
the tenant in the holding, and be subject to any rights or equities 
arising from its being such graft. (e) 

The enactments of this Section relative to the operation and 
effect of a vesting order purporting to vest a holding, shall apply 
to an order purporting to vest an interest in a holding, so far as 
relates to such interest. 


Eee Hales of (a) Under Sec. 21 of the Land Act, 1881, sales were allowed to be carried out 


either through the Land J udges’ Court in manner prescribed by the Landlord and 
Tenant Act, 1870, or in such manner as the Land Commission might think expedient. 
Up to 1885 sales were always carried out by conveyance, and from 1885 by either 
conveyance or vesting order, under this Section, at the option of the parties ; 
but the Commissioners now require as a general rule that sales shall be carried 
out by vesting orders. As to the powers of the Commission in cases of sales by 
vesting order, see Sec. 10, post. The practice of the Land Judges’ Court as to 
Notice to Claimants, Final Schedule of Incumbranees, &e., is closely followed. 
See Sec. 53 of Landed Estates Court Act, and notes thereto, in Madden, 3rd ed., 
p. 00. Under this and succeeding Sections any incumbered owner ean sell without 
the consent of his mortgagees, subject to due notice. See Sec. 9, Sub-sec. 4, of this 
Act, post. 
Registration under the Local Registration of Title Act, 1891, is also compulsory. 
See Secs. 22 and 23 of that Act, App., post. See also as to completing by vesting 
order procedure, preceédings originally intended to be carried out by conveyance. 
Land Act, 1887, Sec. 14, post. 
See as to the preparation of vesting orders generally, Rules of March, 1897, 
Order XVI. And as to maps upon the vesting orders, see Order XVI., Rule 4. 
Effect of vesting (0) By Sec. 9 (3) of this Act, post, and Sec. 62 of the Landed Estates Court 
order on charges. A o¢, post, the vesting order will not affect quit rents, crown rents, tithe rent- 
charge, or land improvement charges, unless such charges have been apportioned 
and redeemed or paid off by the Land Commission, and unless the vesting order 
vests the land expressly discharged of such rents and charges. 
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(c) The words “save as hereinafter provided” refer apparently to Sec. 9, post. 
Sub-secs. 1 and 2 of that Section are, however, now repealed by the Land Act, 
1896, Sec. 34 of which provides that a holding vested in a purchaser by a vesting 
order shall continue to have appurtenant thereto, and to be subject to any pre- 
viously existing easements, rights, and appurtenances, but that the Land Com- 
mission may declare that the sale is made subject to, or free from, any particular 
easement, right, or appurtenance, see that Section and notes thereto, post. 

(d) For the effect of such conveyance or assignment, see Sec. 61 of the Landed 
Estates Court Act, and Tottenham’s Estate, I. R. 3 Eq. 528 (C. A.), 2 Eq. 375 
(L. E. C.).  Curisrian, L.J., in a frequently quoted passage of his judgment in 
that case, points out that it was so to operate, that “by a sort of conveyancing 
magnetism, it would draw out, not merely from the owner whose estate was under 
sale, or from whatever other persons might intervene as parties in the proceeding, 
but from the absent, the helpless, the infant, the married woman, the mentally 
imbecile, nay, even the unborn, every particle of estate and interest, legal or 
equitable, present or future, known or unknown, patent or latent, in the land 
expressed to be conveyed, and would concentrate the whole in the purchaser, freed 
from everything that the conveyance itself did not save” (I. R. 3 Hq., at p- 547). 

Following the decision in Colclough’s Hst., 8 I. Ch. R. 330, and Nizon’s Est., 
I. R. 9 Eq. 7, as to a L. E. C. conveyance, it has been held that a vesting order 
under this Section stops the Statute of Limitations running as from its date, in 
favour of all persons having charges on the lands in respect of which it is made: 
Smithwick’s Hst. [1896], 2 I. R. 401 (Bewxny, J.). But where the sale was carried 
out by conveyance, according to the former practice, the proceedings had no such 
effect at any stage: Bateson’s Fst. [1896], 2 I. R. 171 (C. A.): 29 I. L. T. R. 90 
(L. C.). Where persons claim any estate or interest in the lands being sold, as, 
e.g., by a reversionary lease, they should put forward their claims before the 
vesting orders are made: Redington v. Browne, 32 L. R. Ir. 347. 

Maps are not now endorsed upon the vesting orders, unless a map of the lands 
being vested has been prepared for the purpose of proceedings in the Land 
Judges’ Court. (Rules of March, 1897, Order XVI., Rule 4, post.) In Quinn v. 
Hewson (26 I. L. T. & S. J. 534), where a map was endorsed upon the vesting 
order, it was held by Jounson, J., that it was not conclusive evidence of the 
boundaries. The ground of this decision appears to have been that though the 
vesting order, like a L. E. C. Conveyance, is conclusive evidence of the title of the 
party in whom the estate is vested, it can only operate where the relation of land- 
lord and tenant previously existed, and therefore if a piece of land not included in 
the holding is erroneously included in the vesting order, the latter has no effect as 
regards it. A similar decision has been made by Portsr, M. n., in an unreported 
case of Thompson v. Flanagan (Hx rel G. FerHErstonnavues, K.C.). 

(e) Sec. 14 (3) of the Land Act, 1887, contains a similar provision as to the estate 
purchased being a graft, when the holding is purchased by any person in occupa- 
tion thereof, whether the interest in the tenancy is vested in him or not. The 
effect of this provision is that the new interest vested in the tenant purchaser 
becomes subject to all the charges that at the date of the vesting order affected 
the interest of the tenant in the tenancy. A vesting order, therefore, purporting 
to vest the lands freed from all charges other than those specified, does not 
release the lands from a rentcharge created under the Arrears of Rent Act, 1882, 
even though it is not mentioned in the order: Irish Land Commission v. O'Flaherty 
[1900], 2 I. R. 556 (Q. B. D.). Nor can a vesting order be relied upon by a pur- 
chaser inequitably for the purpose of defeating his own contract or grant: Reddock 
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v. Wright, 28 I. L. T. R. 148 (Greson, J.). See as to the doctrine of grafts generally, 
notes to Keech v. Sandford, 1 White and Tudor, (L. ©.); Hill v. Hill, 
I. R. 8 Eq. 140, 622 (C. A.); Kelly v. Kelly, I. R. 8 Eq. 403; Stration v. Murphy, 
I. R. 1 Eq. 345; Gabbett v. ae 11 L. BR. Ir. 295; and Dempsey v. Ward [1899], 
11. R. 43 (C. A.). 


9. (1.) The Land Commission may, if they think jit, declare by 
their order that the sale of any holding is made subject— 

a. To any chief rent or fee-farm rent (a) payable out of the lands 

comprised in the holding. 

b. To any annuity charged upon the holding in favour of the 

Land Commassion. 

ce. To any other mortgage or charge which the Land Commission 

may think fit should remain thereon.* 

(2.) The Land Commission may, if they think jit, after due and 
sufficeent inquiry, declare hy their order that the sale is made subject 
to any rights of common, rights of way, or other rights or easements 
(6) which the Land Commission find to affect such holding ; and in 
that case the rights and easements so declared shall be the only rights 
or easements affecting the holding; or they may abstain from 
making any such declaration, and in that case the holding shail be 
deemed to be sold subject to such rights of common, rights of way, 
and other rights or easements as may lawfully affect the same.* 

(3.) The provisions of the sixty-second Section of the Landed 
Estates Court Act relative to tithe rentcharge, quit rent, crown 
rent, and charges in favour of the Commissioners of Public Works 
not being prejudiced or affected by the conveyances therein men- 
tioned, and relative to the redemption of such quit rent, crown 
rent, and charges, and relative to the notice to be given to the 
Commissioners of Her Majesty’s Woods, Forests (c) and Land 
Revenues, shall apply to vesting orders under this Act. 

(4.) Where the land comprised in any holding is subject to any 
mortgage, incumbrance, or charge, the Land Commission shall, 
before sanctioning or completing the sale of such holding, give such 
notice to the mortgagee, incumbrancer, or person interested as may 
be prescribed by Rules of the Land Commission. (d) 

(5.) In the case of a sale by a landlord to a tenant, where it is 
agreed that the sale shall be carried into effect by a vesting order 
(e) of the Land Commission, such vesting order may, notwithstand- 
ing anything hereinbefore contained, be made at any time after 


* Sub-sections 1 and 2 (in italies) are repealed by Land Act, 1896, 2nd Schedule. 
See Sees. 31 and 34 of that Act, post, pp. 567 and 574. 
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the application for such vesting order has been made to the Court, 
and same may be made though the landlord is only tenant for life, 
or has the powers of a tenant for life, and whether or not the 
holding, either solely or in common with other lands, is subject 
to any incumbrance or annual charge, and the fact of such incum- 
brance or annual charge affecting only a partial interest in the 
estate sold, such as a tenancy for life or lesser interest, shall not 
affect the right to make such vesting order, but the purchase money 
shall in all cases where the Court shall think fit be paid into Court 
to abide the further order of the Court, and shall, for all purposes 
as regards the rights or claims of any person to or against the 
estate sold, represent such estate, and unless and so far as the 
vesting order shall otherwise declare, the rights and claims of all 
persons in respect of the estate sold, or any incumbrance or annual 
charge thereon, shall, from the date of such vesting order, be 
transferred to the purchase money, and the purchaser shall be 
wholly freed from any liability or claim in respect thereof. 


(a) The practice as to redemption of head-rents and other superior interests is 
now regulated by Land Act, 1887, Secs. 15 and 16, and Land Act, 1896, Secs. 31 
and 34. See these Sections and notes thereto, post. Sub-sec. 1 of this Section is 
repealed by the 2nd Schedule of the Land Act, 1896. 

As to rights of indemnity where mortgages or charges are primarily chargeable 
on other lands, see now Land Act, 1896, Sec. 33 (4) and notes thereto, post. 

(b) As to easements, rights and appurtenances when a vesting order is made, 
see now Land Act, 1896, Sec. 34 (which is substituted for this Sub-section) and 
notes thereto, post, p. 575 

(c) By Sec. 62 of the Landed Estates Court Act (App., post) before the Commis- 
sion make any vesting order in fee simple they must be satisfied that one calendar 
month’s notice has been given to the Commissioners of Woods and Forests. For 
Form of Notice see Form No. 4 to Rules of March 1897, post, p. 875. 

(d) See Order IV., Rule 10, of the Rules of March, 1897, post, p- 813. 

Any mortgagee or other person whose rights are affected by the sale may, how- 
ever, show cause against the advance being made and the sale carried out, on 
the ground of insufficiency of price or otherwise, and cf. Madden, 3rd ed., pp. 56, ile 

Under Sec. 12, post, the rights of incumbrancers are preserved as against the 
purchase money, but see Sec. 15, Sub-sec. 3, of the Land Law Act, 1887, as to part 
payment of incumbrances charged on lands sold and other lands not sold. 

There appears to be no Section which requires’ the Commission to see to the 
sufficiency of the price in the case of incumbered estates, in the same manner as 
the Land Judges were required to do under Sec. 34 of the Landlord and Tenant 


Act, 1870. 
(2 See note (a) to last Section, and Sec. 14 (2) of the Land Act, 1887, post, p. 419. 


10. In every case in which a holding is sold by the Land Com- 
mission to a tenant or other person; also in every case in which a 
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pace! holding is sold by a landlord to a tenant, and it is agreed that such 


sale shall be carried into effect by a vesting order of the Land 
Commission, the Land Commission shall have the jurisdiction and 
powers which are vested in the Land Judges of the Chancery 
Division of the High Court by the following Sections of the Landed 

are Vie, Estates Court Act, and those Sections shall be incorporated with 
this Act, as if the Land Commission were therein referred to, and 
as if the purposes of those Sections included the purposes of this 
Act, that is to say :— 

Section thirty-seven, relating to the jurisdiction and powers of 
the Court, so far as may be necessary for enabling the Land 
Commission to discharge any of the duties imposed on them by 
this Act. (a) 

Sections sixty-four and sixty-five, relating to the application, 
retention, and investment of purchase money. ()) 

Section sixty-six, relating to the appointment of trustees. (c) 

Sections sixty-eight and sixty-nine, relating to Crown rent, and 
quit rent, and incumbrances and charges. (d) 

Section seventy, relating to the payment of purchase money into 
Court in certain cases. Money may be paid into Court under 
that section, in all cases in which the Land Commission think 
it expedient, and when paid in, may be invested or applied as if 
it were capital money arising under the Settled Land Act, 1882, 
(e) and were paid into Court under that Act; or, if the Land 
Judges (/) so order, as if it were money paid into Court under 
the said Section of the Landed Estates Court Act. 

Section seventy-two, relating to apportionment of rent, and in 
that Section the term “rent” shall include a fee-farm rent. (g) 

Section seventy-three, relating to persons under disability. 

Section seventy-six, relating to the abatement of proceedings. (h) 


The Sections here referred to will be found in the Appendix, post. 
Beyer toon foros, (a) The Section hereby incorporated gives power to the Commission (inter alia) 
vary, or rescind to enforce, vary, or<srescind an agreement. In exercising this jurisdiction the 
ee esenE. Court follows the practice of the Landed Estates Court, and if necessary proceed- 
ings will be stayed to enable a suit to be brought in the Chancery Division: | 
Duke of Abercorn’s Estate, 24 I. L. T. R. 85, Mac. 48 (Commissioner Lyncn). 
(b) See now See. 14 (1) of the Land Act, 1887, and See. 33 of Land Act, 1896, post. 
(c) See also Sec. 13 of this Act, and Sec. 23 of the Land Act, 1887, post. 
epcitioninant (d) The 12th Section of the Crown Lands Act, 1894 (57 and 58 Vic., c. 43) has 
poiee oe extended the powers of Sec. 68 of the Landed Estates Court Act, hereby incor- - 
porated to quit rent and other perpetual rents payable to the Orown. The Land 
Commission has, accordingly, now jurisdiction to charge the whole of any quit 
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rent or other perpetual crown rent on part of the lands charged in exoneration Sects. 10-12. 
of the residue thereof: In re Marti’s Est. [1900], 2 I. R. 259 (Mzrepirn, J.). —— 

(ec) See See. 21 of that Act (App., post), and Land Purchase Act, 1891, Sec. 19, 
post, as to how such capital money may be invested or applied. 

(f) For “Land Judges” read “Land Commission.” See Land Act, 1887, Sec. 23. 

(g) This provides for the casus omissus in Sec. 72 of the Landed Estates Court 
Act, so far as relates to proceedings under this Act, it having been decided that 
where lands ordered for sale are held jointly with other lands under a fee-farm 
grant the Court has no jurisdiction to apportion the fee-farm rent between the 
sold and unsold portions: Re Cassan, 9 Ir. Jur. N. S., 72. See as to apportion- 
ment and redemption of lay tithe rentcharge, Sec. 16 of the Land Act, 1887, post, 
and Hanrahan v. Ryder (22 I. L. T. R. 26, MacC. 5), and as to the apportionment 
of a superior rent see Land Purchase Act, 1891, Sec. 20, and Land Act, 1896, See. 31. 

(h) If the vendor dies (or assigns his interest) application must be made to the Continuation of 
Commissioners for liberty to continue the proceedings. See Order XXVIII. of the Seas chee 
Rules of March, 1897, post. Where a vendor, having by his will devised fee-simple °" P¥rchaser. 
lands to A (whom he appointed residuary legatee) for life, with remainder to B, 
subsequently sold the lands and died after the advance was sanctioned, but before 
the sale was completed, and A took out letters of administration with the will 
annexed ; it was held that the agreement for sale effected a conversion of the land 
into money, and that A as personal representative of the vendor was the proper 
person to complete the sale, and give a receipt for the purchase money under 
Sec. 4, Sub-sec. 1, of the Conveyancing Act, 1881: Walsh’s Hstate, MacC. 100 
(BewiEy, J.). See as to the application of the doctrine of equitable conversion 
in the case of sales to tenants under the Land Purchase Acts, judgments of the 
Court of Appeal in Sherlock's Est. [1899], 2 I. R, 561. 

If the vendor was tenant for life, the proceedings should be continued in the 

name of his successor in title (see Settled Land Act, 1882, Sec. 31, Sub-sec. 2, 
App., post), and where the successor in title is a minor, they should be carried 
out by his guardian ad litem, or by the trustees of the settlement, or by the 
person appointed to exercise on his behalf the powers of a tenant for life. Sce 
Settled Land Act, 1882, Sec. 59, 60, App., post. 

As to proceedings on the death of, or assignment by, a purchaser, see 
Order XXVIII., Rule 2, of the Rules of March, 1897, post, p. 844. 


11. Where land to be sold under this Act is held by tenants in Powers of the 


Land Commis- 
common or rundale or intermixed plots, it shall be lawful for the sion for the 


* , partition of lands 
Land Commission, upon the application of either landlord or tenant, helt a 
or if it shall seem expedient to the said Land Commission, to make 
orders for the partition, exchange, or division of such land, and the 
provisions of the seventy-ninth to the eighty-second Sections inclu- 
sive of the Landed Estates Court Act (a) shall apply to such 2122 vic, .72 
partitions, exchanges, and divisions. 
(a) See those Sections, App., post, and see now Sec. 31 of the Land Purchase 
Act, 1891, as to the power of Commission to determine disputes between tenants. 
As to procedure under this Section, see Rules of March, 1897, Order XXVI., post, 
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12. When the capital money arising from any sale under this capital money. 
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Act is retained by the Land Commission, the income thereof shall 
be paid by them to the vendor or other person entitled thereto. (a) 

The Land Commission shall make orders for the payment of such 
purchase money to any persons found by the Land Commission to 
be entitled thereto. (a) 

Save as expressly provided by this Act, nothing herein contained 
shall affect the rights of any incumbrancer, or other person 
interested in any estate or holding sold, to the capital money 
arising from such sale. 


(a) See Sec. 14 (1) and Sec. 15 (3) of the Land Act, 1887, post, and see note 
to Sec. 9, Sub-see. 4, p. 379, ante, and Sec. 15, Sub-sec. 3, of Land Law Act, 
1887, post, p. 421. 

Mortgagees who are being paid off out of the proceeds of sale are not entitled 
to notice before payment, even though the mortgage deeds contain express covenants 
to give such notice. The proceedings in the Court are deemed to be sufficient 
notice to all incumbrancers: Kennedy's Est., 321. L. T. R. 115. 


18. When the tenant for life of any settled land, or a person 
having the power of a tenant for life, is desirous to sell the land, 
or any part, to the Land Commission (a), and there are no trustees 
of the settlement for the purposes of the Settled Land Act, 1882 (6), 
or it is expedient that new trustees should be appointed, it shall be 
lawful for the Land Commission to appoint fit persons to be trustees 
of the settlement for the purposes of that Act. (a) 

Whenever, for the purposes of purchasing any estate for resale 
to the tenants thereof, it appears to the Land Commission expedient 
so to do, the Land Commission may purchase any land or heredita- 
ment held in connection with such estate or any rent issuing out of 
it; or may purchase up or obtain the release of any right, easement, 
charge, or incumbrance affecting it. 


(a) This power is now by Sec. 23 of the Land Act, 1887, post, extended to all 
cases in which it may be necessary to appoint new trustees for the purposes of any 
sale under the Landlord and Tenant (Ireland) Act, 1870; the Land Law (Ireland) 
Act, 1881; Part II. of the Tramways and Public Companies (Ireland) Act, 1883; 
this Act; the Land, Law (Ireland) Act, 1887; and any Act amending these Acts. 
The mode of applying to the Land Commission to appoint such new trustees is 
set out in Order XXV. of the Rules of March, 1897, post, pp. 841-842. 

(b) Trustees of the Settlement may now be appointed by the Land Commission 
before any agreement for sale is made. Land Purchase Act, 1891, Sec. 19 (3), post. 
The latter Section also considerably extends the powers of trustees, as to the 
investment of the proceeds of sales; and as to giving consents, when necessary. 
Trustees of the settlement for the purposes of the Settled Land Act, 1882, are 
either the persons, if any, who for the time being (1) are under a settlement, 
trustees with powers of sale of the settled land, (2) or with power of consent to or 
approval of the exercise of such a power of sale, or (3) if under a settlement there 
are no such trustees, then the persons, if any, for the time being who are by the 
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settlement declared to be trustees thereof for the purposes of the Settled Land Sect. 13-14. 
Act, 1882. Trustees having a power of sale which can only be exercised with the me 
concurrence of a person whose consent cannot be obtained are not trustees within 
the meaning of the Settled Land Act, 1882. In such cases, if a sale be desirable, 
it is expedient to appoint such persons as trustees for the purposes of the Act: 
In the Matter of Johnstone's Settlement and the Settled Land Act, 1882, 17 L. R. I. 
172. 

In appointing trustees the Court usually requires evidence not only of the fitness of 
the proposed trustees, but also of the purposes for which their appointment is sought 
so as to render their appointment safe and beneficial to all persons interested in the 
property: Burke v. Gore, 13 L. R. I. 367. 

Where an infant was absolutely entitled to an undivided share of lands, the Court, 
on the application of his guardian, appointed, under Secs. 59 and 60 of the Settled 
Land Act, 1882, a person to exercise the powers of the Act on his behalf for the 
purpose of concurring in a sale of the entirety, but refused to appoint for that 
purpose a co-owner: Greenville’s Hstate, 11 L. R. Ir. 138. In such a case, although 
the land is settled land (Settled Land Act, 1882, Sec. 59), yet there is no settlement, 
and, therefore, trustees of the settlement cannot be appointed by the Court. The 
proper course is to apply under Sec. 60 of the Settled Land Act, 1882, that some 
person should be appointed to exercise the powers of a tenant for life on behalf of 
the infant. CHarrerron, V.C., in G@reenville’s Estate (ubi supra) says:—‘In this 
case the person is not actual tenant for life, but by virtue of Sec. 59 he is to be 
deemed as having the powers of a tenant for life, and the powers which he has 
might be exercised by the trustees of the settlement if there were any. But there 
are not any trustees here, and the Court cannot appoint trustees of the settlement 
in this case, because there is no settlement; but the Court may appoint persons to 
exercise the powers: Greenville’s Estute, 11 L. R. Ir. 138. 

Where estates in England and Ireland were devised upon similar limitations, and 
all the persons beneficially interested resided in England, the court appointed, as 
trustees of the Irish estates, for the purposes of the Settled Land Act, 1882, two 
persons who had been appointed by the Chancery Division in England trustees of 
the English estates for the purposes of the Act, notwithstanding their residence in 
England: Maberly’s Estate, 19 L. R. Ir. 341. And see Settled Land Act, 1890, 


Sec. 17, as to appointment of new trustees under Sec. 31 of Cony. Act, 1881, for the 
purpose of the Settled Land Acts. 


14. On every sale, when an advance is made by the Land Sales Have 
Commission to the purchaser, the Land Commission shall charge &°s**™ 
the purchaser with one gross sum, which shall include the advance, 
the stamp duty on the vesting order or conveyance, if any, made stamp duty. 
by the Land Commission, and the stamp duty and fees payable 
for registering such vesting order or conveyance. (a) 

The Land Commission shall register in the Registry of Deeds in 
Dublin all vesting orders and conveyances executed by them under 
this Act, and shall transmit copies thereof to the clerk of the peace 

of the county in which the holding 7s situated for the purpose of 
local registration. (b)* 


' *The words in italics are repealed by Land Act, 1896, 2nd schedule. 
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A landlord negotiating for the sale to the Land Commission of a 
holding or estate shall furnish the abstract of his title and verify 
the same to the satisfaction of the Land Commission at his own 


cost. 

No charge shall be made in respect of any investigation by the 
Land Commission of the title of either the vendor or the purchaser 
of any holding. 

(a) The provisions of the first clause of this Section have been held by Com- 
missioner Lyncu to be applicable only to cases where the Land Commission 
purchases estates for the purpose of re-sale to the tenants under Sec. 5, ante, and 
to cases where the Commission orders a holding to be re-sold, but not to sales 
generally under the Acts: Fermoy’s Estate, 22 I. L. T. R. 66, MacO. 1. In the 
same case it was held by Commissioner Lyncu that the vendor’s costs of sale should 
be placed on the schedule in priority to incumbrances. 

(6) Vesting orders must now be registered under the Local Registration of Title 
Act, 1891. See Secs. 22 and 23 of that Act, App., post. Registration in the Office 
for the Registry of Deeds is therefore no longer necessary. Jbid., Sec. 19. 


15. Any sale of a holding by the Land Commission under the 
thirtieth Section of the Land Law (Ireland) Act, 1881, or under 
any power of sale, may, notwithstanding anything contained in 
that Section, be made subject to the future payment of the annuity 
payable in respect of such holding, and in that case no part of the 
proceeds of such sale shall be applied in redemption of the said 
annuity; but, save as aforesaid, such proceeds shall be applied 
in the manner provided by that Section. 

As to the application of the guarantee deposit in the case of a sale of a holding 
for default, see Land Purchase Act, 1891, Sec. 24, post, p. 479. 

See also Land Act, 1896, Sec. 38, post, which enables a holding to be sold in 
lots, and provides for the apportionment of the annuity and the distribution of 
the purchase money. It also extends this Section to sales by the Land Com- 
mission as successors to the Church Temporalities Commissioners (Sub-sec. 2). 

As to the sale of a holding for default, generally, see also Land Act, 1887, Sec. 18, 
post. And as to such a sale in a congested district, see Land Purchase Act, 1891, 
Sec. 37. post, p. 489. 


16. When any holding is sold by or at the suit of the Land 
Commission, the High Court of Justice in Ireland, or the County 
Court of the county in which such holding is situate, may on the 
application of any purchaser issue an order to the Sheriff to put 
such purchaser in possession of the holding (a) or part thereof 
purchased by him, and such order shall be executed by the Sheriff 
in like manner as a writ for the delivery of possession. (0) 

(a) See Land Act, 1887, Sec. 21, and Rules of March, 1897, Order XLVIILI., post. 


An order may now also be made by the High Court putting the Land Commission 
into possession of the holding before sale: Land Purchase Act, 1891, Sec. 25, post. 
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(6) Where there is an inhabited dwelling-house or building used as a dwelling- 
house situated on the holding which the sheriff is to put the purchaser in possession 
of under such order, notice should be served on the relieving officer of the electoral 
division in which the holding is situate forty-eight hours at least before the sheriff 
executes the order, pursuant to 11 & 12 Vic., c. 47. See App., post. 


Supplemental Provisions. 


17. In addition to the three persons named as Commissioners 
in the Land Law (Ireland) Act, 1881, Her Majesty may, by warrant 
under the Royal Sign Manual, appoint two other persons to be 
members of the Irish Land Commission. 

Such persons shall continue in office for the period of three years 
from the date of their respective appointments, and* shall each be 
paid an annual salary of £2,000. 

The provisions of the Land Law (Ireland Act, 1881, which relate 
to the members of the Irish Land Commission, other than the 
Judicial Commissioner, shall apply to each of the persons so 
appointed, and to every person appointed as hereinafter provided to 
a vacany in his office, as if he had been named in the said Act a 


member of the Land Commission other than the Judicial Com- 


missioner. 

Whenever during the said period of three years* any vacancy 
occurs in the office of the persons so appointed by his death, 
resignation, inability to act, or otherwise, or of any person appointed 
in his place, Her Majesty may, if she think fit, by warrant under 
the Sign Manual appoint some fit person to fill such vacancy : 
The person so appointed shall continue in office only so long as the 
person in whose place he is appointed would have done.* 

The additional members of the Land Commission appointed under 
this Act, shall specially attend to the business imposed upon the Land 
Commission by this Act. Provided that the Lord Lieutenant may 
from time to time order that such additional members of the Land 
Commission shall perform such other duties as they should have 
performed, if they had been named in the said Land Law (Ireland) 
Act, 1881, members of the Land Commission other than the Judicial 
Commissioner. 

The additional Commissioners, or either of them, may act in the 
name of the Land Commission in carrying this Act into effect ; 
and anything done by them, or either of them, shall be as valid 
and effectual as if it were done by the Land Commission. (a) 

* The words in italics are repealed by Land Purchase Act, 1891. Third Schedule 


post. 
AG 
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Notwithstanding anything hereinbefore contained, any person 


unterested shall be entitled to require that any question of law arising 
under this Act, may be heard and determined by the Judicial Com- 
missioner sitting with the said additional Commissioners.* 

Notwithstanding the appointment of additional Land Commis- 
sioners under this Act, any matter or thing which under the 
Land Law (Ireland) Act, 1881, was required to be done by three 
members of the Land Commission sitting together; and any matter 
or thing which might lawfully be done under the said Act by 
three members or any less number, may still be done by any three 
members or any less number, of the Land Commission. 

A barrister-at-law or solicitor shall not be deemed to have retired 
from practice by reason of his having been appointed and having 
acted as a Commissioner or Assistant Commissioner under the 
Land Law (Ireland) Act, 1881, or this Act. 


(a) See now as to the tenure of Land Commissioners and officers, &c., Sec. 28 
of Land Purchase Act, 1891, post; and as to powers of Land Commissioners, Secs. 
29 and 30, «bid. 

(6) As to the procedure for obtaining the determination of a question of law by 
the Judicial Commissioner see Rules. f March, 1897, Order KXXV., post. Proceed- 
ings will always be stayed by the Commissioners to enable this course to be 
adopted: Duke of Abercorn’s Estate, 24 1. L. T. R. 85, MacG. 48. 

The Judicial Commissioner alone decides the question of law: Leconfield’s Estate, 
25 1. L. T. R. 28, 38, MacC. 63. It is not now necessary that any Commissioner 
should st with him: Land Purchase Act, 1891, Sec. 28 (8). 

Since the passing of the Land Purchase Act, 1891, the practice as to costs laid 
down in Lord Leconfield’s Estate (No. 2), 25 1. L. T. R. 38, has been changed, and 
the Judicial Commissioner now decides all questions as to the costs of and incident 
to the requisition. 

A question of costs, although it is a matter within the discretion of the Commis- 
sioners, may involve a question of law, which may be determined by the Judicial 
Commissioner. either on a requisition under this ‘Section or by way of Appeal under 
the 29th Sec. of the Land Purchase Act, 1891. See Leconfield’s Estate (No. 1), 25 
I. L. T. R. 28, MacC. 63 (Bewtey, J.). 

There is now, also, an appeal from the decision of any Commissioner acting alone 
in carrying the Land Purchase Acts into effect, whether on a question of law or 
otherwise. If the appeal is not on a question of law it lies to a Court of three 
Commissioners constituted under the provisions of the Land Act, 1896, Sec. 41. A 
Commissioner may also submit any question of law arising under the Acts to the 
Judicial Commissioner, Land Purchase Act, 1891, Sec. 28 (8), post. 


18. For the purpose of carrying this Act into effect, any officer 
attached to the Land Judges’ branch of the Chancery Division of 
the High Court or to the Court of either of the said Land J udges. 
may, by order of the Lord Chancellor, with his own consent, be 


* The words in italics are repealed by Land Act, 1896, 2nd Sch. 
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transferred to the office of the Land Commission, or may, by virtue 
of a like order, with the like consent, serve as an officer of the 
Land Commission; and may discharge such duties under this Act 
as the Land Commission may assign to him, and may be awarded 
in either case such remuneration for his services as the Treasury 
may determine. 


19. Whenever cither or both of the existing Land Judges of the 
Chancery Division of the High Court* of Justice in Ireland shall 
‘die, resign, or otherwise vacate his office, and in the meantime in 
the case of the illness, absence, or other inability of the said judges, 
or eather of them, to discharge the duties imposed upon them, or 
either of them by the seventy-fifth Section of the Supreme Court 
of Judicature Act (Ireland), 1877, all such duties, or any of them, 
may be discharged by or under the directions of any judge or 
judges of the High Court of Justice, or any judge or judges of the 
‘Court of Bankruptcy, named and assigned for that purpose by the 
Lord Chancellor, and the Lord Chancellor may from time to time, 
by order under his hand, name and assign a judge or judges for 
that purpose; provided that no judge appointed before the passing 
of this Act shall be so named or assigned without his own consent. 


20. The Land Commission may from time to time, with the 
consent of the Lord Lieutenant and the Treasury, appoint or 
employ such counsel, examiners, solicitors, clerks, and persons as 
they think necessary for enabling them to carry into effect the 
provisions of this Act. 


21. Rules for carrying this Act into effect shall be deemed to be 
Rules under the Land Law (Ireland) Act, 1881, and shall be made 
by the Land Commission accordingly, and forms and tables shall 
be settled or adapted by the Land Commission for the purposes of 
this Act. 

See now Land Purchase Act, 1891, Sec. 29, Sub-secs. 5, 6. 


22. Notwithstanding anything contained in the forty-eighth 
Section of the Land Law (Ireland) Act, 1881, (a) to the contrary, 
any ‘person aggrieved by a decision made on a question of law in 
proceedings under this Act may appeal from such decision to the 
Court of Appeal in Treland,* and so much of the same Section as 
enacts that nothing therein contained shall authorize the Land 


'* The words of this Section in italics are repealed by ‘Stat. Law Rev. Act, 1898. 
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Commission to determine any question or to exercise any power of 
a judge in relation to any purchase of an estate by them, or to the 
purchase of a holding through the mediwm of the Land Commission, 


shall be and is hereby repealed. 

(a) By the second Sub-section of that Section, ante, it was enacted. that no appeal 
should be permitted in respect of any matter arising under Part V. of that Act 
from the Land Commission to the Court of Appeal in Ireland. 

An appeal from the decision of any Commissioner acting alone, on a question of - 
law lies to the Judicial Commissioner, and in any other caes to a Court of three 
Commissioners. See Land Purchase Act, 1891, Sec. 29 (1), post. 


23. Whereas certain lessees and tenants of the Commissioners of 
Church Temporalities in Ireland, referred to in the first paragraph 
of the fifth Sub-section of the thirty-fourth Section of the Irish 
Church Act, 1869, purchased parcels of land from the Commis- 
sioners under that Act, and a part of the purchase-money was, in 
some cases, allowed by the Commissioners to remain outstanding, 
with interest at the rate of four per centum, and was secured to 
the Commissioners in some cases by a simple mortgage of the 
property sold, and in other cases by a deed, referred to in this 
Section as an “ instalment mortgage,” providing for the payment of 
the principal sum, with interest, by an annuity extending over a 
term of years: 

And whereas under the Irish Church Act Amendment Act, 1881, 
the Land Commission are the successors of and stand in the place 
of the Commissioners of Church Temporalities in Ireland so far as 
regards such purchases and deeds of mortgage : 

And it is expedient that the following provisions should take 
effect; therefore— 

1. The rate of interest made payable by every such simple 
mortgage as aforesaid shall, from and after a day to be 
determined by the Land Commission by order, be reduced 
to a rate of three and one-eighth per centum. 

2. Any person liable to pay to the Land Commission the annuity 
secured ‘by such an instalment mortgage as aforesaid may 
make application to the Land Commission to accept 

: payment of the amount then remaining due on the security 

1 of such instalment mortgage upon the terms hereinafter: 

specified : — 

i a. On such application, the Land Commission shall ascer- 
tain, and by order declare, the amount of the prin- 
cipal money which then remains owing to them on 
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the security of such instalment mortgage; and by 820ts_23-25. 
the same order, the Land Commission shall declare 

how many years would then remain unexpired of a 

term of forty-nine years, calculated to commence on 

the day on which the term of years commenced during 

which the instalments secured by such instalment 

mortgage were to continue payable; 

b. The Land Commission shall accept payment of the said 
gum with interest at the rate of three and one-eighth 
per cent. by half-yearly instalments of such amount 
as shall be ascertained and declared by the Land 
Commission in such order to be required to pay off 
the said sum with interest at the rate aforesaid, if 
paid for the residue then unexpired of the said term 
of forty-nine years ; 

c. The payment of such instalments shall be secured to 
the Land Commission by deed, in such form as they 
may determine, which shall be in substitution for the 
instalment mortgage, and which shall be exempt from 


stamp duty ; 

3. No order shall be made with reference to any debt secured by 
a simple mortgage; unless all interest on that debt due 
before the making of the order is then paid up; 

No order shall be made with reference to any debt 
secured by an instalment mortgage, unless all instalments 
due before the making of the order are then paid up; 

4. Nothing contained in this Section shall apply to any debt due 
to the Land Commission in respect of any purchase from 
the Commissioners of Church Temporalities of land held 
from or under them by virtue of any lease for twenty-one 
years, or for three lives, or twenty-one years, or for forty 
years, or for three lives, referred to in the last paragraph 
of the said fifth Sub-section of the thirty-fourth Section of 
the Irish Church Act, 1869. 


See now also Sec. 25 of the Land Act, 1887, post. 
24. (Repealed by Land Purchase Act, 1891, and Land Act, 1896.) 


25. Nothing contained in this Act shall restrict the powers of the peal 
0, C 49. 
Land Commission under the Land Law (Ireland) Act, 1881. 
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Sect. £6 26. In this Act, unless there is something in the context repug- 
Interpretation: y?atit: thereto 

The expression “‘ The Landed Estates Court Act” means the Act 
of the session of the twenty-first and twenty-second year of the 
reign of Her present Majesty, chapter seventy-two, intituled 
“An Act to facilitate the sale and transfer of land in Ireland,” 
as amended by any Act or Acts. 

The expressions “the Treasury,” “the Lord Chancellor,” and the 
“Land Commission,” mean respectively the Commissioners of 
Her Majesty's Treasury, the Lord High Chancellor of 
Ireland, and the Irish Land Commission. 

Other expressions have the same meanings respectively as in the 
Land Law (Ireland) Act, 1881 (a). 

The expression “tenant” shall include a tenant holding under a 
fee-farm grant. 

(a) See Sec. 57 of that Act, ante. p. 342. 


LAND LAW ([RELAND) ACT, 1887, 
(50 & 51 VICT., CAP. 33.) 


An AcT TO AMEND THE Lanp Law (IRELAND) Act, 1881, AND THE 
PurcHase oF Lanp (IRELAND) Act, 1885, AND FOR OTHER PUR- 
POSES CONNECTED THEREWITH. 


[23rd August, 1887.] 
BE it enacted, &c. 


say ach ued i 
Amendments of General Application. 


1. At any time within two years after the passing of this Act* on Sect. 1. 
the application (a) in the prescribed manner (}) to the Court by the Leaseholders. 
lessee (c) of any holding (d) who at the expiration (e) of his lease 
existing at the-passing of the Land Law (Ireland) Act, 1881, (f) #9.” 
would be deemed to be a tenant of a present ordinary tenancy from 
year to year within the meaning of the said Act, at the rent and 
subject to the conditions of the lease, or would be so deemed but for 
the fact that such lease would not expire within sixty years after 
the passing of the Land Law (Ireland) Act, 1881, such lessee shall, 
if bona fide in occupation (g) of his holding, be deemed to be a 
tenant of a present tenancy (/) in like manner and subject to like 
conditions, (2) and subject to the same right of resumption (7) as if 
his lease had expired, (#) and his holding shall be subject to all the 
provisions of the said Act of 1881 with regard to present tenancies 
as if the tenancy therein were a tenancy from year to year (2). 

This Section shall apply only to leases expiring within ninety-nine 

years after the passing of the Land Law (Ireland) Act, 1881, (m) 
and every lease existing at the passing of the Land Law (Ireland) . 
Act, 1881, for any life or lives then existing, with or without any 
term of years not exceeding ninety-nine years where such term is 
concurrent, or thirty-one years where such term is in reversion, and 
not being renewable (m) in any case, shall, for the purposes of this 
Section, be deemed to be a lease so expiring. 


-* The words in italics are repealed by Land Act, 1896, 2nd Schedule. 
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In case of a lessee becoming present tenant under this Section, 
the Court shall not for fifteen years from the commencement of such 
present tenancy authorize resumption by the landlord under this 
Section. 


This Section, in the words of FrrzGrszon, L.J., in Moylan v. Finch (28 L. BR. Ir. 
532, 595, 26 I. L. T. R. 2), “merely anticipates or antedates future rights under 
the Act of 1881, Section 21, for the benefit of tenants who, on the expiration of 
existing leases, might or would have had the right under the earlier Act to be deemed 
tenants of present ordinary tenancies from year to year. It brings the right of 
such tenancies into immediate possession, where the necessary conditions exist” 
(28 L. R. Ir., at p. 600). But it does not enlarge the rights, which the tenants 
would otherwise have had at the expiration of the lease: Clements v. Tighe [1894], 
zI.R. 101 (C. A.), 261. L. T. R. 100 (L. C.). 

Every tenancy, therefore, which is excluded from the 21st Sec. of the Land 
Act of 1881, whether by the 58th Sec. of that Act or otherwise, is necessarily 
excluded from this Section. See notes to the latter Section, ante, p. £53. et seq. 

Thus, where a tenant for life made a lease for his own life, as the lessee was 
held to be excluded from the 21st Sec. of the Act of 1881, at the expiration of the 
lease (Massy v. Norse, 20 L. R. Ir. 57, 464), so it was also held that he was 
deprived of the benefits of this Section during its currency: Moylan v. Finch, . 
28 L. R. Ir. 595 (C. A.), 332 (L. C.), 26 I. L. T. BR. 2 (Cr AS)5 125 Se eee 
(L. C.), 22 I. L. T. R. 99 (Sub-Com.). See also Ryan v. Finch, 241. L. T. RB. 94. 
A lease made by a tenant for life for a term of years, tf he (the lessor) shall so 
long live, was also for the same reason held to be excluded from this Section: 
Barton v. Atkinson, 30 L. R. Ir, 396 (C. A.), 241. L. T. R. 26 (Sub-Com.). How 
far these decisions would now be held to apply seems, however, somewhat doubtful, 
having regard to the terms of the 10th Section of the Land Act, 1896. See notes 
to that Section, post. pp. 549-550. 

Even before the passing of the Land Act, 1896, it was held by the Court of 
Appeal that where a lease was made by a tenant for life for a term of 35 years, 
without any contingency, the lessee was entitled to have a fair rent fixed under 
this Section, notwithstanding that the lease was void as against persons entitled 
in remainder, in consequence of a fine having been taken by the tenant for life: 
Looby v. Finch, 30 L. R. Ir., 568. It would appear from these cases, also, even 
independently of the 10th Seon of the Act of 1896, that if a lease was made 
by a tenant for life either under a leasing power in the settlement, or in accord- 
ance with the statutory leasing powers of the Settled Land Acts, or the Land Act, 
1870, Sec. 28 (ante, p. 190), and there is nothing to render it invalid as against 
persons entitled in remainder, the lessee is entitled to apply under this Section. 

This Section, like the 21st Section of the Act of 1881, applies only to leases 
which were in existence on the 22nd of August, 1881. Leases made after that date 
are not within its terms; Ronaldson v. La Touche, 24 L. RB. Ir. 344, 231. L. T. R. 21, 
unless they come within the provisions of Sec. 3, post. The tenants under such 
leases, however, may have the right to have fair rents fixed under the 8th Section 
of the Land Act, 1881, if the leases were made before Jan. Ist, 1883. See notes 
to Land Act, 1881, Sec. 57, ante, p. 350. 

Where a tenant holding under a lease, which was within the 21st Section of the 
Act of 1881, surrendered his lease in 1886, and accepted a tenancy from year to year 
at a reduced rent, in lieu thereof, it was held by the Court of Appeal that he could 
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not subsequently apply to have a fair rent fixed under this Section: Cooke v. Sect. I. 
Torrens, 22 L. R. Ir. 239. Or contracted, 

So also, where a lessee whose valuation was over £150, joined with his landlord, 2°t to apply to 
in 1884, in signing a consent that the parties should execute upon the lease an ised, 2 
indorsement reducing the rent, and providing that the reduced rent was to be 
paid on the gale days mentioned in the lease, notwithstanding any future legislation 
to the contrary, the Court of Appeal held the contract binding, and dismissed an 
originating notice by the lessee to have a fair rent fixed under this Section: 

Ferguson v. Bradstreet, 22 L. R. Ir. 303. See also notes to Land Act, 1881, Sec. 22, 
ante, p. 310. 

(a) There has been considerable doubt as to whether the term “application” Meaning of term 

means the service of the originating notice, or the actual hearing of the case in Va daiinly ae 
Court. The former view was taken by Brwtey, J., in Smythe v. Moore 
(26 I. L. T. R. 66), where he held that the provisions of the lst Section of the 
Act of 1881, as to the sale of tenancies, applied to leaseholds, after originating 
notices had been served under this Section, and before the cases had been heard. 
The terms of Sec. 5, post, and of the Rules of 27th August, 1887, were relied upon 
by him as confirming this view, which had previously been adopted by several 
Assistant Commissioners. (See Fogarty v. Meredith, 22 I. L. T. R. 68; Carney 
v. Arran, 22 I. L. T. R. 88). But upon a case being stated by the Land Com- 
mission, the Court of Appeal laid down that, although the service of the originating 
notice may constitute the “application,” for the purpose of enabling the tenant 
to obtain an order, yet the mere service of the originating notice does not alter 
the status of the lessee, so as to constitute him a present tenant of a tenancy from 
year to year, unless and until he obtains an order or declaration from the Court 
upon his application: Smyth v. Moore, 32 L. R. Ir. 129. Following this decision, 
it was held by the Queen’s Bench Division that as the lessee who serves an 
originating notice under this Section does not acquire the status of a present 
tenant until the hearing by the Court of the application, a sub-letting made by 
him between the date of the service of the originating notice and the hearing 
in Court is not rendered invalid by the 2nd Section of the Act of 1881: Johnson v. 
Egan [1894], 21. R. 480, 281. L. T. R. 103. 

As to the meaning which has been given to the term “application” in other 
statutes, see, for instance, under the 60th Section of the Land Act, 1881, Chaine 
vy. Nelson, 12 L. R. Ir. 272; 17 I. L. T. R. 49; MacD. 470 (ante, p. 365); and 
“under the 6th Section of the Remitting Act (33 & 34 Vic., c. 109), Wolan v. 

Morgan, I. R. 4 C. L. 603; and under the 70th Section of the L. and T. Act, 1860, 
Fitzmaurice v. Haughney, 26 1. L. T. & 8. J. 511. 

If the lease expires between the service of the notice and the hearing in court, Lease expiring 
the tenant is not debarred from proceeding with his application: Irvine v. Irvine, eee si 
22 I. L. T. R. 88 (Sub-Com.); Carney v. Arran (ibid.). case. 

(6) The “ application in the prescribed manner” may be, either to have a faiz Mode of applica- 
rent fixed (Form No. 28), or, to be deemed and declared tenant of a present tenancy 4" 

(Form No. 33). It would appear that an agreement fixing a fair rent under 

Land Act, 1881, Sec. 8 (6) cannot be filed between a lessor and a lessee, unless 

the latter has first been declared a present tenant by an order under this Section. Pda! 
Where the parties desire to fix a rent by consent, the proper course is for the gase of lease- 
lessee to serve an originating notice in Form No. 28, and then enter into a consent holders. 

with the lessor in Form No. 48. (See Rules of Jan., 1897, Nos. 124, 126, 146 and 


147, post.) 
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(c) The term “lessee” is noé confined to the person named in the instrument of 
lease, but includes any person or persons in whom the interest becomes vested. 
It means “the owner of the lease,” whether assignee or legatee or otherwise : 
M‘Carthy v. Swanton, 14 L. R. Ir. 365; 181. L. T. R. 85 (see especially the judgment 
of Parres, C.B., 14 L. R. Ir., at p. 374); and Weville v. Harman, 171. L. T. R. 86; 
MacD. 277; and applies also to a tenant holding under an agreement for a lease: 
Donnelly v. Galbraith, 28 1. L. T. R. 54: L. and T. Act, 1870, Sec. 70. It may in 
relation to one tenancy include a number of persons, each occupying in severalty 
a portion of the demised premises: Zreland v. Landy, 22 L. R. Ir. 403. But one 
of such persons cannot alone apply under this Section, even though the holding 
has been subdivided with the landlord’s consent: Murphy v. Wheatley, 
26) Te Le D..3& 8S. S545" (GL. C.): Riversdale v. Gethins fissoy, 2 E.R Sn. 
33. I. L. T. R..1. Unless he is a joint-tenant or a tenant in common who has: 
worked and occupied a separate portion of the holding, and is otherwise entitled 
to apply under Land Act, 1896, Sec. 5 (3). See notes to that Section, post; or 
unless the landlord is in some way estopped from alleging that the sub-divided 
portion does not form a separate holding: Boyd v. Tredenick [1896], 2 I. R. 364: 
501. L. T. R. 36: Fitzgibbon Irish Land Reports, 42. 

Where an assignee claims the rights of a lessee, it appears, however, to be 
necessary for him to show that there was some legal transfer of the interest to 
him. See Harte v. Kirk, 12 L. BR. I. 364; MacD. 268. But a title may be acquired 
to a leasehold estate by the Statute of Limitations, so as to give a right to have 
a fair rent fixed, even though the lease contains a covenant against alienation : 
Rankin v. M‘Murtry, 24 L. R. Ir. 290 (Q. B. D.); Farrell y. Smith, 23 1. L. 8. 
R. 88 (Sub-Com.). 

If the tenant is equitably and beneficially the owner of the lease, the fact that 
the legal estate in it has not been transferred to him would not apparently debar 
him from applying under this Section : Kelly v. Griffith, 161. L. T. R. 29: R. & D. 85. 
Thus, where the widow of a deceased tenant served an originating notice before 
taking out administration, it was held that she was entitled to do so, and that the 
production of the letters of administration at the hearing was sufficient: Davies 
v. M‘Mahon, Land Commission Court, 29th April, 1887 (Hx rel. A. W. Samuels, 
K.C.). See on this point, further, Williams on Executors, &e. (9th ed.), p. 554. 

The necessity for a legal transfer of the leasehold interest to the assignee is also 
dispensed with in the case of leases containing covenants against assignment by 
the Land Act, 1888, post, where the landlord has consented to the assignment, 
though the consent has not been given in the manner prescribed by the 10th Sec. 
of the L. & T. Act, 1860 (ante, p. 28). And by the Land Act, 1889, this provision 
is extended to the case of leases made between 1st June, 1826, and 1st May, 
1832, not containing a clause expressly authorizing assignment. 

When once a fair rent has been fixed in such cases, it appears that the lessee 
or assignee can sell, under the Ist Sec. of the Act of 1881, without obtaining 
any consent from the landlord: In re Wright and Tittle’s Contract, 29 L. R. Ir. 111 
(V. C.). 

(d) “Save in Part II. of this Act, the expression ‘holding’ does not include any 
holding which is not agricultural or pastoral, or partly agricultural and partly 
pastoral, in its character.” (Sec. 34.) Holdings, excluded from the Land Act, 
1881, by the 58th Sec., or by the 5th Sec. of the Land Act, 1896, are also excluded 
from this Section by the reference to the former Act. 

(ce) The words “at the expiration” here refer to the time when the lease expires, 
according to its own terms, and not to its possible determination by title para- 
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mount or other superior right: Looby v. Finch, 30 L. R. I. 568. As to the meaning 
of the term “ expiration,” and the distinction between it and * determination,” see 
Hodges v. Clark, 171. L. T. R. 83, MacD. 264; Perrott v. Dennis, 18 L. R. I. 29; 
20 I. L. T. R. 7, and notes to Land Act, 1881, Sec. 21, ante, p. 503. 

(f) The lease must have been existing at the passing of the Land Act, 1881, 
i.e., on the 22nd of August, 1881. See, however, See. 3, post, which provides 
that leases made after that date, but before the Ist January, 1883, are, in certain 
cases, to be deemed to be within this Section. They may also, in certain cases, be 
within the 8th Sec. of the Act of 1881. See notes to Sec. 57 of that Act, ante, p. 350. 

(g) The lessee must be “bona fide in occupation of his holding.” As to the 
méaning of “bona fide,” see judgment of PAarrzs, C.B., M‘Carthy v. Swanton, 
14 L. R. Ir., at p. 375, and notes to Land Act, 1881, Sec. 21, ante, p. 604. 

“Occupation” means éither (1) actual physical oceupation by himself; or (2) 
partly by himself and partly by his sub-tenants, where either he has sublet with 
the landlord’s consent (as to which see M‘Carthy v. Swanton, 14 L. R.. Ir. 365; 
18 I. L. T. RB. 85, and notes to Land Act, 1881, Secs. 21 and 57), or where the 
subletting is of a dwelling-house, not being that in which the tenant for the time 
being resides, or of some other part of the holding, not more than one-eighth 
in value of the entire. (Land Act, 1896, Sec. 7, post.) 

Tf a lessee has sublet the whole demised premises, whether with or without the 
landlord’s consent, or a considerable part without such consent, he is» entirely 
excluded from this Section: M‘Carthy v. Swanton (ubi supra). 

Where a lessée’s originating notice was dismissed on account of subletting, and 
he afterwards obtained a surrender from the sub-tenant it was held that he was 
entitled to serve a fresh originating notice and have a fair rent fixed: Butler v. 
Hutéhinson, 28-1. L: T. RB. 22 (L. C.). 

‘The fact that a Receiver appointed by the Court over the lessee’s interest is 
in possession does not of itself deprive the lessee of his character of an “ oceupy- 
ing” tenant, for the Receiver must be regarded as the common agent of all the 
parties interested, ineluding the tenant, who thus continues to be the oceupier 
for every legal purpose: Moir v. Blacker, 96 L. R. Ir. 375; Annaly v. MacFarlane, 
OF i, Tn 1: B®. 99: 

(h) Lessees who are thus deemed to be tenants of present tetiancies are placed 
in the same positién as if their leases had expired, and they had acquired statutory 
tenancies under the 21st Section of the Land Act, 1881. Whether the lease con- 
tinues to exist for any purposé seems to be doubtful, and the authorities are con- 
fliéting. In Wilson v. Smith (25 1. L. T. BR. 7), O’Brien, J., expressed an opinion 
that there was nothing in this Section to determine it, and that it should be 
treated as still subsisting at the new rent. This was followed by Monroz, J:, in 
Ruttledge’s Hstate (1895], 1 I. R. 328, where he held that the liability of a grantee 
uider a fee-farm grant to pay tithe rent-charge, is not altered by an order fixing 
a fair rent tinder the Redemption of Rent Act, 1891. This decision was expressly 
based upon the view that both for the purposes of this Section and the Redemption 
of Rent Act a lease or grant continues to subsist just as before, after the fixing of 
a fair rent, subject only to the alteration in the amount of the rent. It has 
rédently been followed by the Queen’s Bench Division in Zrish Land Commission v. 
Magorian [1901] 21. R. 445: 1 New Ir. Jur. R. 54, where the same point was 
ledided. See also remarks of Bewrey, J., in Mollan v. Kieran [1894], 21. R. 27. 

On the other hand in Moroney v. Ambrose, 32 L. R. Ir. 63, the Exchequer Division 
héld that where a lessee who, from the nature of his tenure, was liable to tithe rent- 
charge, had a fair rent fixed utider this Section, his liability to pay the tithe rent- 
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charge ceased; and in Sturges v. Ryan (24 L. R. Ir. 305), it was held by the Queen’s 
Bench Division that where an assignee of a lease, being in possession, had a fair 
rent fixed, the original lessee was thereby discharged from liability on his personal 
covenant as regards all rent subsequently accruing due. These decisions seem 
scarcely consistent with the lease being treated as still subsisting, and the view 
that once a fair rent has been fixed, the lease is gone for all purposes, seems to have 
been adopted by Hormgs, L.J., in Glenny v. Bell [1898], 2 I. R. at pp. 245-6. 

A similar question arises in reference to the devolution upon intestacy of the 
interest in a farm held under a lease for lives limited to heirs in the usual way, 
where a fair rent has been fixed under this Section. In M‘Hvoy v. M‘Evoy [1897], 
1 I. R. 295, Porrzr, M.R., held that it forms part of the personal estate. After 
citing and explaining the decision in Sturges v. Ryan (24 L. R. I. 305), he goes on to 
say that “it follows by inevitable logic that the lease is itself terminated by having 
its expiration accelerated by the acceptance by the lessee of another and inconsistent 
estate” [1897], 1 I. R. at p. 305. The same view appears to be taken by CuatTTER- 
ton, V.C., see Munster Bank v. Parke, 1 I. W. L. R. 168, and Zn re Gray [1894], 
11. R. 65. In the latter case, however, the decision turned rather upon a question 
of the surrender of the lease. A distinction may possibly be drawn between fee 
farm grants, or leases which come within the Redemption of Rent Act, 1891, 
and leases within this Section; but very similar considerations seem to apply in 
both cases. 

(i) The words “subject to like conditions, &. . . . as if his lease had 
expired ” render lessees, who become statutory tenants, under this Section, “ subject 
to the conditions of their leases respectively, so far as such conditions are applicable 
to tenancies from year to year”’ in the terms of the 21st Section of the Land Act, 
1881. But on fixing a fair rent, it is open to the parties to vary the conditions of 
the tenancy even by parol agreement: Z'yrrell v. Merriman, 32 I. L. T. R. 142 
(Mappen, J.). 

A covenant in a lease to deposit a sum of money with the lessor, as security for the 
payment of rent and performance of the covenants contained therein, is a condition 
which is applicable to the statutory tenancy created under this Section, and the 
lessor is entitled to retain the money so deposited on the same terms as he held it 
under the lease: Wilson v. Smyth, 23 I. L. T. R. 7, following Bolton v. Barry, 
12 L. R. Ir. 158; MacD. 409, referred to ante, p. 806. In such cases a good deal 
turns on the special terms of the covenant. See Borrowes v. Delaney, 24 L. R. Ir. 
503, and notes to Land Act, 1881, See. 21, ante, p. 306. 

A reservation in a lease of “all game” has also been held to be a condition 
which attaches to the statutory term after a fair rent has been fixed under this 
Section: Irvine v. Osborne, 251. L. T. R. 36 (Q. B. D.). 

A covenant in a lease to pay a penal rent for a breach of another covenant—as, 
e.g., for every acre meadowed above a certain quantity—is one which is not affected 
by the fixing of a fair rent, and the order of the Land Commission is no answer to 
the lessor’s demand for such additional rent: O'Connor v. Smith, 20 L. R. I. 393. 
“It could not be intended,” says FirzGisson, L.J., “that the Land Commission 
should forcibly, and for ever, take away from the landlord in the one case, or that 
in the other by asking an increased ordinary rent he should for ever give up the 
benefit of provisions contained in the contract for preventing or regulating certain 
uses of the holding; for example, covenants not to erect unsightly buildings, not to 
carry on particular trades, or the like. If there is added to such covenants the 
additional term that the tenant shall or may, upon non-observance of 
a certain sum per annum, we cannot hold that a sum so agreed to be hey a 


50 § 51 Vict., Cap. 83. 397 


part of the rent within the meaning of the statute for which the ‘fair rent’ may 
be substituted. It is a penalty or a price agreed to be paid by the tenant for 
doing certain acts which he has contracted not to do unless under such penalty or 
at such price, and it cannot form any element of the fair rent of the holding so 
long as the contract of tenancy is observed and the acts giving rise to the liability 
are not done: ” 20 L. R. [., at pp. 400-1. 

On the other hand, where a lease contained a covenant to pay ls. in the £ for 
Receiver’s fees over and above the reserved rent, it was held by AnpREws, J., that 
after the fixing of a fair rent under this Section, the tenant was not liable to pay 
the Receiver’s fees in addition to the judicial rent: Pakenham v. Williamson, 30 
L. R. Ir. 292. And where during the currency of a lease the parties entered into an 
agreement that in consideration of the landlord executing certain improvements, 
the tenant would pay interest at five per cent. on the gross outlay “during the 
continuance of the lease,” it was held that this interest could not be recovered 
after a fair rent was fixed: Blood vy. Shehy, 271. L. T. R. 22 (Jounson, J.). 

A covenant against alienation, as being inconsistent with the provisions of Sec. 1 
of the Act of 1881, is not a condition in a lease which is applicable to the statutory 
tenancy subsequently created: In re Wright and Tittle’s Contract, 29 L. R. Ir. 111; 
Smythe v. Moore, 261. L. T. R. 66. Affirmed on appeal 32 L. K. Ir. 129. 

The implied covenant on the part of the landlord for quiet enjoyment has been 
held also, in the case of a yearly tenancy, not to be binding after a fair rent has 
been fixed: Kearns v. Oliver, 24 L. R. Ir. 473. And the same principle would 
appear to apply to the express covenant contained in a lease. 

Similarly, it has been held by the Exchequer Division upon a case stated by Barry, 
L.J., that a covenant by a landlord in a lease to allow out of the rent reserved a 
certain sum for every barrel of lime spread upon the holding by the tenant, is not a 
covenant which applies to the tenancy after a fair rent has been fixed under this 
Section: Nettles v. Murphy, 30 L. R. Ir. 564. 

As to the effect of the fixing of a fair rent in reference to special covenants, such 
as a covenant to renew to a sublessee for whatever term the lessee should himself 
obtain by way of renewal, see Read v. Flood, 271. L. T. R. 96. 

(j) The right of resumption is dealt with in a confused and contradictory manner 
in this Section. The words “subject to the same right of resumption as if his lease 
had expired,” would, if they stood alone, give the landlord a twofold right to 
resume possession. First, under the 21st Section of the Act of 1881, the Court 
might, on the expiration of a lease, authorize the landlord to resume possession for 
the purpose of occupying the holding as a home farm or as a residence for himself 
or for some member of his family; but in order to avail himself of this right the 
landlord should serve notice either during the last three months of the lease or 
within three months after its termination. (See Rules of Jan., 1897, No. 161.) 
Secondly, if a fair rent had been fixed the Court could, under Sec. 5, subject to the 
modification introduced by Sec. 8 (3), during the continuance of a statutory term 
authorize resumption “for some reasonable and sufficient purpose having relation 
to the good of the holding or of the estate,” such as the use of the land as building 
ground. 

The last clause of the present Section, however, which provides that the Court 
shall not for fifteen years from the commencement of the present tenancy authorize 
resumption under it, gives rise to considerable difficulty, and various opinions have 
been expressed as to its operation. It appears, undoubtedly, to postpone the land- 
lord’s right of resumption under the 21st Section of the Land Act, 1881 (7.e., for the 
purpose of a home farm or a residence), for a period of 15 years: Bailey v. Smiley, 24 
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I. L. T. R. 107 (L. C.).. And it would seem, as stated by Mr. Bamey in Hanley v. 
Carroll, 23 I. L. 'T. R. 48, that by such postponement, it practically abolishes this 
right of resumption altogether. Bailey v. Smiley has been approved of, and 
followed by Brwiey, J., and the Court of Appeal in Connolly v. Fyrrell, 32 L. R.. ir. 
97; 27 1. L. T. R. 41, in which it was held that the effect of the clause at the end 
of this Section was to postpone the landlord’s right of resumption for fifteen years 
from the date of the tenant’s becoming a present tenant under the terms of that 
Section. The period of suspension runs from the date of the adjudication, not 
from the commencement of the statutory term: Bailey v. Smiley, 24 1. L. T. R. 
107. 

All these cases were decided in reference to the right of resumption under the 
Qist Sect. of the Act.of 1881; there has been as yet no reported decision as to the 
effect of the clause upon the right of resumption conferred, in certain cases, 
during the currency of a statutory term by the Sth Sect. of the same ‘Act. 

The clause has, of course, no application where the lease expires before the 
service of the originating notice: Mchaffy v. Pollock, 24 1. L. T. R. 106 (L. C.). 

See now also Land .Act, 1896, Sec. 2, post, which in some degree limits the effects 
of. .enactments prohibiting resumption. See p. 5 3, post. 

(k) The Section says nothing as to reversionary leases, which were expressly 
protected by the 21st Section of the Act of 1881. There would appear to be nothing 
in this Act to interfere with them, and it would seem that a lessee who has 
become a-present tenant under this Section may, notwithstanding, be ejected on the 
expiration of his lease by a reversionary lessee whose title dates from before the 


‘passing of the Act of 1881. It may even be argued that, where a reversionary 


lease of the holding has ‘been granted before the passing of the Land Act, 1881, the 
present lessee is not in any case entitled to have a fair rent fixed, as he would not 
at the expiration of his lease be deemed to be a tenant from year to year, &c., 
under the 21st Section of the Act of 1881. 

Where a lessee under a lease for fifteen years from the Ist November, 1866, 
obtained on the 27th June, 1881, a reversionary lease to himself to commence.on the 
expiration of the former lease on November, 1881, it was held by the Court of 
Appeal (Patuxs, 'C.B., diss.) that he was not entitled subsequently to have a fair 
rent fixed under this Section: Sproule v. Ramsay, 26 1. L.-T. R. 4. 

()) As regards improvements, questions sometimes arose, before the passing of 
the Land Act, 1896, »whether a lessee upon having a ‘fair rent fixed, was entitled 
to be exonerated from rent in respect of them in the same way as-a tenant from 
year to year. Owing to the restrictive terms of the 4th Section of the L. and T. 
Act, 1870, as to compensation for improvements made during the currency of 
a lease, lessees were frequently held liable to be rented upon improvements made 
by themselves, when ‘they applied to have fair rents fixed under this Section. 
Thus it was held that where a lease contained a proviso that the lessee should 
not be entitled to claim any compensation for improvements on the expiration of 
the term, and the extent of the lessee’s holdings was -sufficient ‘to enable him to 


enter into a binding covenant ‘to that effect, having regard to ithe 12th Section 
of the Landlord and Tenant Act, 1870, no exemption from rent could be claimed 


under this Section ‘in :respeet of improvements made by him upon the holding : 
Clements v. Tighe [1894], 2 I. R. 101 (C.A.). But now ‘the Ist Seetion of the Land 
Act, 1896, provides ‘that such a covenant shall not authorise the allowance of any 
rent ‘in respect of any improvement, except to the extent to which valuable con- 


sideration has been given therefor (Sub-sec. ¥6). 
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Again, it was held that in the case of a lease made originally for a term of 
not less than 31 years, the lessee, in consequence of the provisions of Sec. 4, 
Sub-see. 3, of the Landlord and Tenant Act, 1870, was not entitled to claim exemp- 
tion from rent in respect of improvements, other than permanent buildings and 
reclamation of waste land, if he applied to have a fair rent fixed under this 
Section. Though a lease made for 31 years from the gale day preceding the date 
of the lease was held not to be a lease for a “term certain of not less than 31 
years” within the meaning of the Act of 1870, and a lessee under such a lease 
was entitled to exemption from rent in respect of his improvements when apply- 
ing to have a fair rent fixed under this Section - Kepple v. Pike, 241. L. T. R. 54. 
The 7th Sub-section of Sec. 1 of the Act of 1896 now, however, provides that 
Sec. 4 of the L. and T. Act, 1870, shall not authorise the allowance of any rent 
in respect of any improvement, except in the case of improvements made before 
1850, and not being either permanent buildings or reclamation of waste land. 
This Sub-section places lessees in practically the same position as yearly tenants 
as regards improvements. 

As regards improvements exeeuted before the granting of the lease, there is 
some doubt as to the tenant’s right. In Adams v. Dunseath, 10 L. R. I. 109; 
it. LL. T. RB 59, it was held, though only by four judges against three, that a 
lease made in 1846, whereby lands were demised with all houses and buildings 
thereunto belonging, precluded the tenant from being regarded as having any 
interest in respect of a house built by him on the land before the execution of 
the lease. That decision, however, was come to by the majority of the Court 
only on the special facts of the case, and cannot be relied on as establishing any 
general principle of law. The view taken by some of the judges was that the 
granting of the lease itself was compensation to the tenant for the improvements 
which had been executed prior to it; but that view depended on the particular 
facts established in evidence as to the arrangements in regard to the Jease. In 
Walsh v. Limerick, 23 I. L. T. R. 17, the Land Commission held that, aecording 
to the principles established by Adams v. Dunseath, it was a question of fact in 
each particular case whether a new lease involved on the part of the lessee a 
surrender of his right to compensation for improvements previously made; and 
that if upon the evidence of the particular transaction, no such surrender could 
be presumed, the lessee was entitled, on having a fair rent fixed, to claim exemption 
from rent in respect of improvements made prior to the lease. As to how far 
the principles laid down in these cases are now affected by the lst Section of 
the Land Act, 1896, see notes to Sub-sections (5) and (8) of that Section, post, p,.512. 

Where improvements are executed by a tenant in pursuance of an express covenant 
in a lease, there is no doubt that, to the extent covenanted for, they form part 
of the consideration for the lease, and are compensated for thereby. On the 
expiration of the lease they become the property of the landlord, and he is 
entitled to rent in respect of them. During the currency of the lease a lessee 
is not entitled to exemption from rent im respect of them. See Land Act; 1896, 
Sec. 1, Sub-sec. 4, post, and Miller v. Montgomery, and Kelly v. Des Veauz, 
Beto. ©. R. 76. : . ; 

(m) The words “Leases expiring within ninety-nine years after the passing of 
the Land Law (ireland) Act, 1881,” mean leases which may so expire, not merely 
those which must necessarily do so. Thus a lease for 150 years, provided the 
lives of three persons named should so long continue, was held to be within the 
Section: Fitzsimons v. Bangor, 28 L. R. Ir. 53 (C. A). . 
Leases which will not expire until after the 22nd of August, 1980, are excluded from 
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Sects. 1-2. this Section, but the tenants in such cases are entitled to the benefit of the 
a Redemption of Rent Act, 1891, post. 
Renewable (n) Renewable leases, for lives, are excluded from the Section; even though 
lenees: they are not perpetually renewable. Thus a lease for three lives or 31 years, with 
a covenant to renew for one life and a concurrent term of 21 years, is not within 
the Section: Gorman v. King-Harman [1894], 2 I. R. 238; Burton v. King- 
Harman, 28 I. L. T. R. 23. But such leases come within the Redemption of 
Rent Act, 1891. See, post, pp. 497, et seq. 
Leases for terms of years which are renewable—such as the ordinary Bishops’ 
leases for twenty-one years—are not excluded. If the existing lease would expire 
before Aug. 22nd, 1980, and the lessee is in occupation, he is entitled to have a 
fair rent fixed under this Section, as the words “and not being renewable in 
any case,” must be read with the words “for any life or lives then existing: ” 
Montgomery v. Duncan, 22 I. L. T. R. 33 (L. C.). Again, if a lease contains a 
covenant by the landlord only, and not by the tenant, for perpetual renewal, 
there is no obligation on the part of the tenant either to name lives or accept a 
renewal, and on the dropping of all the lives he may become, if he so desires it, 
a present tenant under the 21st Section of the Land Act, 1881: Shinnick v. 


Covenant to Beresford, MacD. 516. A covenant to take out a renewal may, however, be implied 
renew when 


implied. on the part of the lessee, even where the lease contains no express covenant to 


that effect on his part: Pilson v. Spratt, 25 L. R. Ir. 5; Ward v. M‘Roberts, 
25 L. R. Ir. 224 (Monroz, J.); Foley v. Roland [1898], 1 I. R. 311 (CuHarter- 
ton, V. C.). And where a tenant was entitled to take out a grant in perpetuity 


baal a under the Trinity College Leasing and Perpetuity Act, 1851, having paid the 
q erpet ° . 
beanie pa necessary fine and an increased rent, it was held that he had converted his holding 


into a perpetuity, even though he had never taken out the grant to which he was 
entitled : O'Donnell v. Norton, 21 I. L. T. R. 23 (L. C.). 


Perpetuities may 2, In case of a lease or grant existing at the date of the Land 
Law (Ireland) Act, 1881, and executed since the first day of January, 
one thousand eight hundred and sixty-nine, of a holding bona fide 
in the occupation of the tenant or grantee, and to which, but for the 
length of the term, Section 1 of this Act would apply, if the Court 
is satisfied that the acceptance thereof by the tenant or grantee was 
procured by the landlord by threat of eviction (a) or undue in- 
fluence, or other inequitable means, the Court may, upon the appli- 
cation of the tenant or grantee or the successor in title of the tenant 
or grantee made within six months after the passing of this Act, 
declare such lease or grant to be void as and from the date of the 
order, upon such terms as to costs and otherwise as the Court may 
deem just, and thereupon such tenant shall be deemed to be tenant 
of a present ordinary tenancy from year to year at the rent men- 
tioned in such lease, and subject to such conditions thereof as the 
Court may deem just. 


This Section deals only with leases or grants excluded from the Ist Section, and 
executed since January Ist, 1869. The time for applying has now elapsed; but 
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lessees or grantees excluded from Sec. 1 by the ae of the term, can now apply Sects. 2-3. 
for relief under the Redemption of Rent Act, 1891, post, p. 497. WE 
(a) As to what amounts to “threat of eviction,” see Ewart v. Gray, R. & D. 67. Threat of 
It is not necessary to show that a notice to quit was served, or that any legal MERE 
proceedings were instituted, provided there was a distinct intimation to the 
tenant that if the lease were not accepted, the land would be taken from him: 
Kelly v. Griffith, R. & D. 85. 
Where in a suit for specific performance of an agreement ge a lease it appeared 
by the evidence that on the expiration of an old lease in 1879, the landlord and 
tenant agreed as to the term, rent, and other provisions of a proposed new lease, 
and that the only matter in dispute was the amount of a fine to be paid by the 
tenant, which was subsequently settled, it was held by Cuatterron, V.C., that 
the tenant could not, in 1889, raise as a defence to the action that the acceptance 
of the new lease was procured by threat of eviction within the meaning of this 
Section: MacFarlane v. Dunne, 24 I. L. T. R. 17. 
In a case where the Land Commission had set aside under this Section a fee 
farm grant for which the grantee had paid a fine, it was held by the Court of 
Appeal that, in afterwards fixing the fair rent of the holding, the Land Com- 
mission might have regard to the fine so paid for the grant: Lanyon v. Clinton 
[1895], 21. R. 150. But see also Glenny v. Bell [1898], 2 I. R. 233: 321. L. T. RB. 1. 


3. A lease to which Section one of this Act would otherwise apply, Exceptional 
° A . : rovisions fo 
shall be deemed to be within the said Section if made or agreed to certain lease- 
. 10iders. 
be made after the passing of the Land Law (Ireland) Act, 1881, and 
before the first day of January, one thousand eight hundred and 
eighty-three (a), where the lessee had been tenant in occupation of 
the holding under a contract of tenancy expiring (0) after the 
twenty-ninth day of September, one thousand eight hundred and 
eighty, and had thenceforward continued in such occupation as 
tenant or caretaker, or otherwise, with the assent of the landlord, to 
the time of the making of such lease: Provided the Court, having 
regard to all the facts of the case, is of opinion that the making of 
such lease was deferred with the object of defeating the provisions of 
the Land Law (Ireland) Act, 1881. 
In this Section the expression “ lessee ” shall include the person or 
persons who would have been successors in title of the tenant under 
the previous contract of tenancy if such tenancy had continued and 
had become vested in the lessee. 
(2) Where a tenant holding under a lease which expired in March, 1881, con- 
tinued in occupation, and in September, 1882, entered into an agreement for a 
new lease for 35 years from March, 1881, which lease was not executed until 
2nd April, 1884, it was held by the Land Commission, in the absence of evidence 
that the making of the lease was deferred with the object of defeating the pro- 
visions of the Act of 1881, that the tenant was not entitled to have a fair rent 


fixed under this Act: M‘Cullagh v. Batt, 241. L. T. R. 52. 
2D 
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It must not be forgotten that a tenant holding under a lease executed between 


Rights of lessees the 22nd August, 1881, and the Ist January, 1883, of lands in which a tenancy 


ander leases 
made between 
2nd August, 
1881, and lst 
Jsnuary, 1883, . 


Sub-letting to 
lahourers and 
others. 


Section retro- 
spective in 
operation, 


was subsisting on the 22nd August, 1881, is a “ present tenant ” within the meaning 
of the Act of 1881, and prima facie entitled to have a fair rent fixed under that 
Act. See Magner v. Hawkes, 28 L. R. Ir. 365, and notes to Land Act, 1881, 
Sec. 57, ante, p. 350. 

(») Expiration and determination are not synonymous. Expiration is equivalent 
to efflux of time: Hodges v. Clarke, 17 1. L. T. R. 83; MacD. 264. A contract of 
tenancy determined by ejectment for non-payment of rent would not appear to be 
one “expiring” within the meaning of this Section See judgment of Patzzs, C.B., 
in Hodges v. Clarke (ubi supra). As to when a tenancy now expires, having regard 
to the provisions of the Land Act, 1881, see notes to Sec. 20 of that Act, ante, 
p. 296. 

Qucere, Does a judicial lease come within the provisions of this Section ? 


4. A tenant shall for the purpose of the Land Law (Ireland) Act, 
1881, and of this Act, be deemed to be in bona fide occupation of his 
holding notwithstanding that he has sublet part thereof, provided 
the subletting is for the use of a labourer or labourers (a) bona fide 
(b) employed and required for the cultivation of the holding, and the 
Court deems such subletting reasonable, and sanctions the same. 
The land comprised in each such letting shall not exceed half an 
acre in extent, and the Court shall have regard to the size and 
character of the holding, and may prescribe such terms as to rent 
and otherwise with regard to the part sublet as it thinks fit. 

A tenant may also be deemed in occupation of his holding notwith- 
standing that part is sublet, where the subletting is of a trivial 
character, (c) and the Court deems the tenant to be substantially im 
occupation of the holding, and the Court may prescribe like terms as 
to rent and otherwise.* This Section shall not apply to a subletting 
made by a tenant during a statutory term nor to a subletting made 
after the passing of this Act. 

This Section is retrospective in its operation, inasmuch as it applies to sub- 
lettings made before the passing of the Act, and apparently also to cases in which 
the originating notices were served before that date: Keating v. Bolton, 
92 L. RB. Ir. 143 (C. A.). But it does not apply to sublettings made during the 
currency of a statutory term, or after the passing of the Act (see last clause of 
Section). Its operation, therefore, is less general than that of the proviso in 
Sec, 57 of the Land Act, 1881—“ where the tenant sublets part of his holding with 
the consent of the landlord,” &c—which was held to be general in its application, 
applying to all classes of tenants and to all sub-lettings, whether before or after 
the passing of the Act: M‘Carthy v. Swanton, 14%. BR. T. 365; 182. L. TT. B85 
(C.A.) 

(a) A covenant in a lease not to sublet without the written consent of the land- 


* The portion of this Section in italics is repealed by Land Act, 1896, 2nd Schedule. 
See Section 7 of that Act, post. 
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Jord does not deprive a tenant of the benefit of this Section, even though he Sects. 4-6. 
has sublet without such consent, where the subletting is to labourers bona fide 
employed on the holding: Bowers v. Power, 271. L. T. R. 109 (L.C.). 

As to lettings for the use of labourers, see, further, Land Act, 1881, Sec. 18, and snb-lettings to 
the Labourers Acts, 1883, 1885, 1886, and 1892. Sec. 4 of the 1885 Act (49 and 50 Vic., !#bourers. 
c. 59) contains a definition of the term “agricultural labourer,” which is quoted in 
the notes to Land Act, 1881, Sec. 18, ante, p. 294. The land comprised in each 
subletting to a labourer under this Section must not exceed half an acre in extent 
(i.e., half a statute acre: O’Donnell v. O'Donnell, 13 L. R. Ir. 225), 

(b) Bona fide means “in good faith, really, as distinguished from colourably or 
fraudulently: ” per Patues, C.B., M‘Carthy v. Swanton, 14 L. R. Ir., at p. 375. 

(ec) The portion of this Section as to trivial sublettings has been repealed by the ip iyi) sup- 

Act of 1896 (2nd Schedule), the more extensive provisions of Sec. 7 of the latter lettings. 
Act being deemed sufficient. The decisions upon the construction of this portion 
of the Section are, therefore, no longer of importance. In the following cases 
the sublettings were held to be of a trivial character: White v. White [1894], 
27. R. 573: 281. L. T. R. 87; Ward v. Corballis [1894], 2 I. R. 637; 28 I. L. 
T. R. 101: Rankin v. M‘Murtry, 24 L. R. Ir. 290. In the following, on the other 
hand, they were held not to be trivial, and to disentitle the tenants to have fair 
rents fixed: Martin v. Purcell, 28 L. R. Ir. 470; Kennedy v. Hssew, 28 L. R. Ir. 586; 
Robinson v. Wakefield, 30 L. R. Ir. 547; Hughes v. Patton, 27 1. L. T. R. 117; 
and Butson v. Berry, 261. L. T. R. 120. 


5. (Repealed by Land Act, 1896, 2nd Sch., but substantially 
re-enacted by Section 3 of that Act.) 


@. Where an ejectment is brought in any Civil bill Court for consolidation of 

: . : on proceedings in 

the non-payment of the rent of a holding for which a judicial rent ejectments, and 
application for 


has not been fixed, the defendant may apply, in the prescribed fair rent. 
manner, (a) to the Court to fix a fair rent for the holding, and the 
‘Court may thereupon dispose of the said application, and of the 
ejectment at the same time. 

Provided always, that every order made under this Section fixing 
a fair rent shall be subject to the like appeal as if the same had 
been made in the crdinary manner under the Land Law (Ireland) 
Act, 1881.(0) 


(a) See County Court Rules, 1890, Order 24, Rules 1 to 4, post. The notice 
of application to fix a fair rent must be in the form prescribed by Rule 1. Not 
being an “originating notice,” it apparently requires no stamp. 

The notice must be served “within 6 days after the service of the ejectment ” 
(Rule 1) “upon the solicitor for the plaintiff at the address given by him on such 
ejectment ” (Rule 2). The service may be by registered letter (Rule 2); and two 
copies must be delivered to the Clerk of the Peace four days before the holding 
of the Court at which the notice is to be disposed of (Rule 3). 4 

Under Sec. 13 (3) of the Land Act, 1881, the Court in which an ejectment is 
pending, has power to stay the proceedings until an application to have a fair rent 
fixed is heard. (Bee, ante, pp- 281, 284). Where an ejectment is brought in the 


Sects. 6-7. 


Substitution of 
a written notice 
for the execution 
of an ejectment. 


23 & 24 Vic., 
ce. 154. 


404 Land Law (Ireland) Act, 1387. 


Superior Courts, or is not one for non-payment of rent, this remedy is still avail- 
able to the tenant, although he cannot serve the notice under this Section. 

(b) As to appeals, see Land Act, 1881, Secs. 44 and 47, ante, and Rules of 
Jan., 1897, Nos. 81 to 85, post, pp. 786-737, 


7. (1.) In the case of any holding (a) for which a judgment (6) im 
ejectment for non-payment of rent has been recovered, where the 
rent does not exceed one hundred pounds by the year, and in 
every other case of judgment in ejectment for non-payment of rent 
in which the plaintiff shall elect (c) to take advantage of and 
proceed under this Section, the period within which an application 
for a writ of restitution of possession may be made in the manner 
provided by the seventieth and seventy-first Sections of the Land- 
lord and Tenant Law Amendment Act (Ireland), 1860, shall be a 
period of six months after the service of a notice under this 
Section. (Z@) Such notice shall state truly the exact amount claimed 
by the plaintiff as payable for redemption, (¢) and the place or 
places where and the person or persons to whom the same may be 
paid or tendered (f) during the said period and may be in the form 
contained in the Schedule to this Act, or to the like effect, and 
may be served after six weeks from the date of judgment, but not 
earlier unless the Court shall permit, (g) by the person entitled to 
the possession of land under a judgment in ejectment for non-pay- 
ment of rent, upon every person served with the writ or process 
in such ejectment who at the time of the service of the notice shall 
be in possession of such land (2); in all such cases a copy of the 
said notice shall be sent in a registered letter addressed to the 
tenant, (7) and a summary of such notice in the prescribed form 
shall be posted by or on behalf of the landlord on a police-barrack 
or court-house in the district(j) in the prescribed manner and 
within the prescribed time; and if no such person is in possession, 
it may be posted in the prescribed manner (*); and a copy of such 
notice shall be filed in the Court in which such action is pending 
within the prescribed time. Upon such service or posting the 
tenancy in the holding shall be determined as if a writ of possession 
under the judgment had been duly executed. (2) 

(2.) Upon the determination of the tenancy by the service of 
such notice as aforesaid every person upon whom such notice is 
served shall thereupon be deemed to be a person put into possession 
as a caretaker, and the enactments of the Landlord and Tenant 
Law Amendment Act (Ireland), 1860, relating to persons put into 
possession of lands by permission of the owner as caretakers shall 
apply as if on the date of the service of the notice a writ of 
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possession had been duly executed, and such person, having been 
removed from possession, had been re-admitted as cayetaker. When 
a person is deemed to have been put into possession of land as a 
caretaker under this Section, he may be removed from possession 
at any time after one month from the service of such notice, but 
not earlier save by leave of the Court, in the manner and under 
the conditions provided by law for the recovery of possession of 
premises occupied by a caretaker (m): or, at the expiration of the 
period of redemption, but not sooner, the possession of such land 
may be recovered by a writ of possession in the prescribed form (7) 
under the said judgment in ejectment for non-payment of rent; 
and in the case of proceedings being taken under the eighty-sixth 
Section of the Landlord and Tenant Law Amendment Act (Ireland), 
1860, for the removal from possession of such caretaker, the justices 
may, at the request of the landlord or owner of the premises, issue 
the warrant mentioned in such Section to the sheriff of the county 
in which the premises are situated instead of to the special bailiff 
mentioned in the Section, and such warrant shall be a sufficient 
authority to the said sheriff, his under-sheriff or bailiff, to enter 
upon the said premises with such assistants as he shall deem to be 
necessary and to give possession accordingly ; and he shall be under 
the same obligation to execute such warrant, and shall be cntitled 
to the same fees and allowances, as if the warrant were a civil bill 
decree in ejectment, nevertheless payable solely by such landlord 
or owner of the premises. The Justices may put a stay upon the 
issue of the warrant for any time not excecding one month, if they 
think fit, by reason of illness of the caretaker or his family or any 
other sufficient reason. A warrant may be executed at any time 
not less than seven days nor more than two months from the issue 
thereof. (0) The enactments of the eleventh and twelfth Victoria, 
chapter forty-seven, intituled “An Act for the Protection and 
Relief of the Destitute Poor evicted from their Dwellings in 
Treland,” shall apply to warrants under this Section. (p) 

Save as provided by this Act, a judgment in ejectment for non- 
payment of rent of a holding where the rent does not exceed one 
hundred pounds by the year, or where the plaintiff elects to take 
advantage of and proceed under this Section, shall not be executed 
by a writ of possession after the passing of this Act; (q) but shall 
issue in the same form and manner, and for all other purposes shall 
be of the same force and effect as if this Section had not been 


passed. 
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(3.) A person having the right to apply for a writ of restitutiom 
under the seventieth or seventy-first Sections of the Landlord and 
Tenant Law Amendment Act (Ireland), 1860, (7) may, within six 
months (s) after the service of a notice under this Section, apply 
for a writ cf restitution of possession as if a writ of possession 
had been executed against him; and, subject to power to the Court. 
to award the costs thereof against the plaintiff if the application 
became necessary by reason only of the unreasonable conduct of 
the plaintiff, all the provisions of the said Sections relative to the 
payment or lodgment of rent, arrears, and costs, and relative to 
the rights of the landlord and tenant respectively in the holding, 
shall regulate such application. At the end of the period of six 
months from the service of the notice determining the tenancy 
all right of redemption in the holding shall be at an end. In case 
such writ of restitution of possession shall be awarded, the landlord 
shall not be lable or accountable for any damage or injury occurring 
to the holding or the crops or produce thereof after the service of 
the notice aforesaid whilst the holding has been occupied by such 
caretaker. Provided that the landlord may nevertheless, if he so 
think fit, after such period has elapsed, reinstate (¢) such tenant in 
the tenancy of his holding in as full and ample a manner as he had 
previously thereto enjoyed it. 

When a notice has been served under this Section, any matter or 
thing which, in accordance with the Landlord and Tenant Law 
Amendment Act (Ireland), 1860, or the Land Law (Ireland) Act, 
1881, or any other Act, might have been done within, but not 
after, a period of six months from the execution of a writ of 
possession, may be done within, but not after, a period of six 
months from the service of such notice; and in the said Acts the 
period of six months from the service of such notice shall be in leu 
of the period of six months from the execution of a writ of 
possession. 

Where a judgment in ejectment for non-payment of rent has 
been executed before the passing of this Act, the time within 
which a writ of restitution of possession may be applied for shall 
be the time limited by the Landlord and Tenant Law Amendment 
Act (Ireland), 1860, in that behalf. 

Service of a notice under this Section, also the service of a 
summons under the eighty-sixth Section of the Landlord and Tenant 
Law Amendment Act (Ireland), 1860, may be made in the pre- 
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scribed way, or in any way in which the service of a writ of summons Sect.7 
in an action in the High Court for the recovery of land may for the 2 
time being be made. (w) 

In this Section expressions referring to the service of a notice upon 
persons in possession of land shall include the posting of a notice 
where no person is in possession. 

A right to be registered as a voter or to vote at any parliamentary 
or other election shall not be affected (v) by reason only of the 
service of a notice or notices under this Section. 

(4.) A return of the number of notices filed in Court under this 
Section, and, as far as possible, of the actual evictions in respect of 
such notices, shall be made from time to time to the Lord 
Lieutenant, and shall be presented by him to Parliament. 


(a) This Section does not apply to holdings which are not agricultural or pastora!. Sub-section 1 
(See definition of “ holding,” Sec. 34, post.) It applies, however, to all classes of 
agricultural holdings where the rent does not exceed £100 per annum; whether the 
tenancy be “present” or “future ». and whether the holding be excluded from 
the Land Acts or not. Thus, demesne lands, town-parks, pasture lettings, &c., are 


within its provisions. 
The following is a short summary of the procedure necessary to obtain actual Summary of 
possession of a holding im a case coming within this Section :— Spiced 
(1) Judgment or decree in ejectment as formerly. 
(2) Notice as prescribed by this Section to be served after six weeks* by registered 
letter. (High Court, Order XLVII., Rule 5; County Court, Order XXIV., 
Rule 6. See these Orders, post.) 
(3) Summary of notice to be posted on a police barrack or courthouse in the district 
within fourteen days of service. (High Court, Order XLVII., Rules 3 and 4; 
County Court, Order XXIV., Rule 5.) 
(4) Copy of notice to be filed in Court within twenty-one days of service. (High 
Court, Order XLYVII., Rule 7; County Court, Order XXIV., Rule 8.) 
The tenancy is then determined, and the former tenant becomes a care- 
taker. He may be removed from possession after one month by taking the 
following steps :— 
(5) Demand of possession, as prescribed by Landlord and Tenant Act, 1860, Sec. 
86. (See ante, p. 143, and Massercene v. Bellew, 24 L. R. Ir. 420; 24 Tal Sud ks 


R. 74.) 
(6) Service of summons under Landlord and Tenant Act, 1860, Sec. 86, in the pre- 


scribed manner, either four clear days before the day of the Petty Sessions, 
if personal service is effected (Landlord and Tenant Act, 1860, Sec. 87), or 
seven days before the same date, if the service is by posting and registered 
letter (High Court, Order XLVII., Rule 9; County Court, Order XXIV., 
Rule 14). 

(7) Warrant of Justices at petty sessions to give possession, directed to sheriff 
(Sub-see. 2) or special bailiff. 


*% Where no person was in possession, the Court allowed service before the expira- 
tion of the six weeks: Howard v. O’ Callaghan, 20 L. R. Tr. 535. 
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(8) (Where there is an inhabited dwelling-house on the lands.) Notice to relieving 
officer forty-eight hours before execution of warrant. (11 & 12 Vic., c. 47, 
s. 2, App., post.) 

(9) Execution of warrant and delivery of possession to landlord “not less than 
seven days, nor more than two months, from the issue thereof.” (Sub-sec. 2.) 

The practical result of all these proceedings is that a landlord cannot be put into 
actual possession until three months after his judgment or decree. If he is willing to 
wait until the expiration of the period of redemption, he can dispense with Nos. (6), 
(7), and (9), and execute the habere or decree in the ordinary way; or he may then 
proceed by ejectment on title, in the same way as against a stranger: Kemmis v. 
Byrne, 23 I. L. T. R. 44 (Horas, J.). 

Where a stay has been put on the judgment or decree, under Sec. 30, post, and ° 
an order made for payment of the arrears of rent and costs by instalments, then, if 
default is made by the tenant in the payment of any instalment, execution may take 
place forthwith, and the tenant’s right of restitution will be determined upon such 
execution, or upon the expiration of six months from the recovery of the judgment 
(not the service of the notice of execution, as under this Section), whichever shall 
last happen. Sec. 30 (2). 

(0) “The expression ‘judgment,’ as respects ejectment, means decree of a Civil 
Bill Court or a judgment of the High Court” (Sec. 34). 

(c) If in a case in which the rent exceeds £100 a year the plaintiff takes out a 
writ of habere in the old form, this is considered an “election” on his part not to 
take advantage of this Section, and he cannot afterwards proceed to execute his 
judgment by service of notice in the manner here prescribed, unless he obtain the 
leave of the Court to withdraw the habere: Edge v. Smith, 21. W. L. R. 197; 
Kennedy v. Casey, 41. W. L. R. 71. 

(d) The form of notice in the schedule provides that the notice is to be signed by 
the agent for the landlord. But this direction is not mandatory, the plaintiff may 
sign the notice himself (per Grgson, J., Browne v. Kinsellu, 24 L. R. Iv., at p. 106). 
And even where it purports to be signed by an agent, it is not necessary that 
the agent should personally sign it. Where an agent instructed a solicitor to serve 
the notice, and the golicitor’s clerk accordingly prepared it in the goliéitor’s presence, 
and subscribed the agent’s name to it, it was held that the signature was sufficient : 
Browne v. Kinsella, 24 L. R. Ir. 99 (Q. B. D.). 

(e) The amount stated in the notice and summary should be the amount of rent 
and costs as ascertained by the judgment or decree, even though part of the rent 
may have been paid before service of the notice: Kane vy. Mulholland, 28 L. R. 
Ir. 59, or may be barred by the statute of limitations: Arthur v. M‘Geady, 32 L. 
R. Ir. 510; 271. L. T. BR. 114 (Q. B. D.). This is so, even in cases coming within Land 
Act, 1896, Sec. 16, post, p. 555: Heath v. Cullen (C, A., 7th July, 1902.) 

(f) The provision of the Section which requires a place to be specified in the notice 
where the amount due may be paid or tendered is mandatory; and if this essential 
requisite be omitted, the notice will be invalid: Arthur v. M'Geady, 32 L. R. I. 510; 
271. L. T. R. 114 (Q. B. D.). 

(g) The notice may be served at any time after the expiration of six weeks from 
the day when judgment was pronounced, irrespectively of the time when the 
Registrar’s certificate is filed : Massereene v. Kelly, 22 L. R. Ir. 612 (Q. B. D.).. In 
computing the time the day upon which the judgment was obtained is not to be 
included : Raycroft v. Walsh, 271. L. T. R. 137. 

Where no person was in possession of the lands sought to be recovered, the 
Court gave liberty to serve the notice within less than a week from the date of the 
judgment: Howard -v. O'Callaghan, 20 L. R. Ir. 935 Q. B. D.), 
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(h) Where the holding of which possession has been recovered is partly sublet, and Sect 7. 
the plaintiff admits the right of the sub-tenants to retain possession under Land 
Act, 1896, Sec. 12, the notice should not be served upon the sub-tenants, but 
the procedure provided by this Section should be followed as regards the part in 
the possession of the immediate tenant, being the proper mode of execution of the 
judgment as against him: Craig v. McCullagh [1900], 21. R. 136; 33 1. L. T. R. 
162; 51. W. L. R. 186. 

(2) Where the address of the tenant is unknown to the plaintiff, the lands being in When tenant's 


address is un- 


the occupation of under tenants, it is a sufficient compliance with the Section, to Sewn. 


send a registered letter, containing the copy of the notice, addressed to the tenant 
by name, at the lands sought to be recovered: Tenlon v. Dennehy, 22 L. R. Ir. 429; 
22 I. L. T. R. 49. The notice may also be served personally: Barton v. Lipsett, 2 N. I- 


wd. 1. 171. 


(7) The word “ district” does not necessarily mean “‘ Petty Sessions District.” It District, 
applies either to the “Civil Bill District,” or more probably, to the vicinity or 
neighbourhood generally: Bermingham v. Turner, 24 L. R. Ir. 321; 23 1. L. T. R. 
31 (C.A.). 

(k) If no person who has been served with the writ or process is in possession, 
service is to be effected by posting a copy of the notice, in the manner prescribed 
for posting the summary of the notice in the previous case (High Court, Order 
XLVII., Rule 6; County Court, Order XXIV., Rule 7). 

In the case of deserted premises, some difficulty may arise. The notice is to be mesarted 
served by “posting in the prescribed manner” (see High Court, Order XLVIL., premises. 
Rule 6; County Court, Order XXIV., Rule 7; but, is the former tenant, though he 
has actually deserted the premises, to be “deemed to be a person put into posses- 
sion as a caretaker?” or, is it the true construction of the Section that there is no 
person “upon whom such notice is served? ” in which case the landlord could him- 
self enter into possession immediately after the posting of the notice; the tenancy 
being determined by the posting “as if a writ of possession under the judgment had 
been duly executed.” * 

(1) The tenancy being determined by the service of the caretaker notice, the 

l tenant cannot after that event apply to have a fair rent fixed, unless he redeems: 

Arran v. Wills, 14 L. R. Ir. 359. He may, however, sell the tenancy at any time 
before the expiration of six months from the service of the notice: Land Act, 1881, 

Sec. 13 (1). (As to the effect of such a sale, see ante, p. 283.) He may still also 
be “deemed to be a tenant’ for some purposes, as for instance if he has served 

a claim for compensation under the Landlord and Tenant Act, 1870, he is deemed 
to be a tenant until the compensation is paid (see Landlord and Tenant Act, 1870, 

Sec. 70, and Fiteyerald v. Walsh [1894], 2 I. R. 731). He may also maintain an 

action for trespass against a wrong-doer: Hegarty v. Dillon, 32 I. L. T. R. 151 

(C. A.). From the judgments of AsHBourNE, C., and Firzerson, L.J., in this 

case, indeed, it would appear that he still is in legal possession, and is only “deemed 

to be a caretaker” for the purposes of procedure. (See 32 I. L. T. R. at p. 152.) 

On the other hand it has been held that where a sub-tenancy is determined by 
service of notice under this Section, the tenant is in occupation for the purpose of 
serving an originating hotice, even though he has not got up physical possession : 

Garnett v. Garnett [1894], 21. R. 41 (Bewiey, J.). 

(m) As to the “conditions provided by law for the recovery of possession of 

premises occupied by a caretaker,” see notes to Landlord and Tenant Act, 1860, Sec. 


86, ante, pp. 143-145. 
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(n) The law does not impose upon the Sheriff, executing a Civil Bill decree under 
this Section, the responsibility of ascertaining that the formalities prescribed by 
Sub-sec. 1 have been complied with, and that the period for redemption after the 
service of the caretaker notice has expired, his function is ministerial only, and the 
direction upon the decree to deliver possession is a protection to him: Leg. v. 
M‘Grath, 24 L. R. Tr. 391 (Exch. Div.) But it appears to be the duty of the Clerk 
of the Peace not to part with the possession of the decree until he is satisfied that 
the prescribed formalities have been complied with, and that the period for 
redemption has expired. (See judgment of Patuus, C.B., Reg. v. M‘Grath, 24 L. 
R. Ir., at pp. 402-3). 

“ At the expiration of the period of redemption,” says Hozmas, J., “the landlord 
is not confined to the remedy of executing the habere or decree for possession. He 
can recover in any of the ways by which, as the law stands, the owner of land can 
recover possession from his caretaker, one of which ways I hold to be an 
ejectment on the title. Hven withm the six months the landlord is not bound to 
proceed by summons before the magistrates. On the contrary, I see no reason 
why he could not maintain at least after one month from the service of the notice 
as well as subsequently, an ejectment on the title”: Kemmis v. Byrne, 23 I. L. 
T.R., at pp. 44, 45. 

(0) The warrant of the Justices must be executed between the hours of nine in the 
morning and four in the afternoon. (See 23 & 24 Vic., c. 154, See. 86, ante, p. 142). 
An ordinary civil bill decree for the possession of land must be executed between 
nine in the morning and three in the afternoon. (27 & 28 Vie. c. 99, Sec. 19.) In 
neither case can an entry be made on any Sunday, Good Friday, or Christmas Day, 
“nor on any day within the time after the commencement of two hours next before 
sunset.” (11 & 12 Vic., cap. 47, Sec. 1.) 

(p) The Statute 11 & 12 Vic., cap. 47, besides prescribing the days and hours when 
writs and decrees for possession may be executed, also provides that a notice shall 


be given to the Relieving Officer before taking possession of any land, upon which 


there is an inhabited dwelling-house. (See the Act itself, App., post). The 
provisions of Sec. 2 respecting the contents of the notice required to be given to the 
Relieving Officer before executing a writ of possession are mandatory and not merely 
directory ; and, where the notice fails to comply with the terms of the Section, the 
person carrying out the execution is liable to the penalty imposed by the Act: 
Guardians of Athy Union v. Pratt, 16 L. R. Ir. 459. The prescribed contents are 
essential parts of the required notice; and a notice which does not correctly set 
forth either the parish or the barony, and which does not contain the correct 
electoral division, does not comply with the statute (per FirzGrspon, L.J.): 
Guardians of Athy Union v. Pratt (ubi supra). Liability to penalties, however, for 
eviction without notice to the Relieving Officer is not incurred unless the premises 
are inhabited at the time of the execution of the writ or warrant: Guardians of 
Kilmallock. Union v.. Saunders, 20 L. R. Ir. 121. An inhabited house within the 
meaning of the Act means a house inhabited at the time of the execution of the 


warrant. In an action by guardians to recover the penalty, it lies on the plaintiff 


to prove that the houses were inhabited houses within the meaning of the Act, and 


if he does not discharge this onus of proof, a verdict will ‘be directed against him: 
Guardians of Kilmallock Union v. Saunders (ubi supra). 

(q) Where a writ of habere had been issued, and lodged with the sheriff, before 
the passing of the Act, Parrms, C.B., sitting as Vacation Judge, refused to allow a 


notice under this Section to be served until the habere had been returned: Green v.- 


Cullen, 211. L. T. & S. J. 569. 


ian 
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“It seems that the procedure by caretaker notice, and summary under this Section 

is not applicable to a civil bill decree made payable by instalments under Sec. 30, 
post. If default is made in payment of instalments in that case, the plaintiff is 
entitled to immediate possession, and he is not liable to an action of trespass for 
not serving the notice, &c., under this Section: Heaney v. Lord Lurgan, 24 I. L. 
T. R. 91 (Exch. Div.). 

(r) A tenant is entitled to redeem without payment of costs incurred in the service 
and posting of notice and summary under this Section: M‘Creary v. Harvey, 28 I. 
L. T. R..150. See as to restitution generally notes to Landlord and Tenant Act, 
1860, Secs. 70 and 71, ante pp. 123-128. 

(s) The period of six months allowed for redemption by this Section commences 
to run from the day upon which the caretaker notice is posted to the tenant, and 
not from the date of the receipt of such notice by him: Reg. (Mitchell) v. Justices 
of Carlow, 24 L. R. Ir. 492 (Q. B. D.). 

There was for some time a serious quest{on upon the wording of this Section, as 
to whether it was not now necessary that the application to the court for a writ. of 
restitution should be actually made within six months from the service of the notice. 
Under the Act of 1860, as previously stated (ante, p. 124), it was held sufficient to 
lodge the rent and costs within that period, and to apply afterwards (Wybrants v. 
Crawford, I. R. 1 C. L. 87), but that was upon the express words of Sec. 70, which 


“ 


enables the application to be made within six months “or at the earliest opportunity 
after on which application can be made.” ‘There are no corresponding words in 
this Section, which, on the contrary, provides that “at the end of the period of 
six months from the service of the notice determining the tenancy, all right of 
redemption in the holding shall be at an end” (Sub-sec. 3). It has, however, been 
held that the two Sections must be read together, and that it is sufficient under this 
Section, as it was under the Act of 1860, that the money should be lodged within the 
six months, and the application made “at the earliest opportunity after”: Zunting- 
don v. Cowan, 33 I. L. T. R. 124 (Q. B.D.); Fitemaurice v. Haughney, 26 1. L. T. 
& S. J. 511 (Parizs, C.B.). See also as to the power of the Court to enlarge the 
time during which a tenancy may be redeemed, Land Act, 1881, Sec. 13 (2), and 
notes thereto, ante, p. 283. 

The period of redemption is curtailed in certain cases by Sec. 30, post. When 
the Court puts a stay upon the execution of an ejectment, and orders the rent and 
costs to be paid by instalments, if default is made in the payment of the first or 
any subsequent instalment, the stay is removed, and the judgment may be executed ; 
“and upon the execution thereof, or upon the expiration of a period of six months 
from the recovery of the judgment, whichever shall last happen, all right of 
redemption in the holding shall be determined.” 

(t) As to what actions of a landlord will amount to a re-instatement under this 
Section see Crotty v. White, 3 Greer 230, and Thompson v. Templetown, 27 I. L. T. 
R. 55. It would appear from the latter case that acceptance of rent due after the 
period for redemption has expired, even by a succeeding owner of the estate may 
be sufficient evidence of such a re-instatement. 

(w) See as to procedure under this Section generally, Rules of Supreme Court, 
1891, Order XLVII., post, and County Court Rules of 1890, Order XXIV., post. 

(v) The right to the franchise is preserved by this clause, even after the period for 
redemption has expired where no demand of possession has been made: Kirkpatrick 
y. Beggan [1894], 2 I. R. 451. But where a demand of possession has been made 
and a summons served, there is no longer any “occupation as tenant ” for the 
purposes of the Franchise Acts: Holland v. Graham [1894], 21. R. 434. 
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8.—(1.) Where a person (in this Act referred to as a middleman) 
pays rent for a holding which is wholly sublet, and the rent received 
by the middleman has been reduced by the Court, or with the 
sanction of the Court to a sum less than the rent which he pays (a) 
he may surrender his estate in such holding, without prejudice, 
however, to any liability incurred ‘by him before such surrender, 
whether for rent or for any other matter. 

(2.) Where only part of the holding is sublet, (4) and the rent 
received by the middleman for the part so sublet has been reduced 
by the Court, or with the sanction of the Court, so that when added 
to the fair rent of the part of the holding which is not sublet, to be 
ascertained and determined by the Court as hereinafter mentioned, 
it is of less amount than the rent paid by the middleman, then also 
he may surrender his estate in the manner aforesaid. 

(3.) In computing the amount of rent received by a person entitled 
to surrender under this Section, twenty per centum deduction from 
the gross rent shall be allowed. for cost of collection and other 
outgoings. 

(4.) A person shall not be entitled to make a surrender under this 
Section of an estate in land until he has first offered to the persons 
entitled to incumbrances on that estate, successively according to 
their priorities, to assign his estate to them. 

(5.) When any estate in land is surrendered under this Section, 
incumbrances on that estate shall not affect the land; but the 
persons entitled to such incumbrances may enforce payment thereof 
by any proceedings other than proceedings affecting the land, which 
they might have taken if such surrender had not taken place. 

(6.) A person who is tenant for life of an estate capable of being 
surrendered under this Section, or has, as respects such estate, the 
powers of a tenant for life (c) within the meaning of the Settled 
Land Act, 1882, may surrender such estate in the like manner and 
subject to the like conditions as if such surrender were a sale within 
the meaning of the Settled Land Act, 1882. 

(7.) A surrender under this Section shall be by deed or note in 
writing (d), 

(8.) The person to whom a surrender is proposed to be made shall 
not be bound thereby unless written notice of the intention to 
surrender be served within nine months after the passing of this Act, 
or within nine months after the making of the reduction of rent, 
upon which the right to surrender is founded (e), whichever shall 
last happen. 


* 
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The person to whom a surrender is proposed to be made may _ Sect. 8. 
apply to the Court to restrain the surrender, upon the ground that 
the order of the Court reducing the rent has been procured by 


collusion or other undue means, or that for any other reason the 
surrender is inequitable. (f) 


(9.) Where any person claims to be entitled under this Section to 
surrender his estate in ary holding, part whereof only is sublet, the 
Court shall have jurisdiction for the purpose of a surrender, to 
ascertain and determine the fair rent of the part not sublet, as if 
such part constituted a holding, and the person claiming to be 
entitled to surrender were the tenant, and the person to whom the 
surrender is proposed to be made were the landlord of such holding. 

(10.) ‘Where any estate in land is surrendered under this Section, 
all sub-tenants of the person surrendering such estate shall there- 
upon become tenants to the person to whom such surrender is made 
at the rents and subject to the conditions of their sub-tenancies 
under the person so surrendering. : 

(11.) In this Section the expression “ holding ” includes land held 
under a fee-farm grant, and the expression “rent” includes the 
rent payable thereunder. 


(az) Where the rent received by the middleman is reduced by the Court, the 
middleman is entitled to surrender, under this Sub-section, notwithstanding that at 
the time of the passing of the Act the rent received by him was already less than the 
rent paid by him to the head landlord: M‘Corkell v. Reid, 25 I. L. T. R. 65 
(ANDREWS, J.). 

(b) It does not appear to be necessary that all the sub-tenants should have 
judicial rents fixed: where one of four applied and had his rent reduced it was 
_ held by Judge Waters that the middleman could surrender under this Sub-section : 
Malcomson v. Conolly, 22 1. L. T. R. 77 (C. C.). 

(c) The full list of the persons who have the powers of a tenant for life within the persons having 
‘meaning of the Settled Land Act, 1882, will be found in Sec. 58 of that Act. (See poe ie Me, 
App., post). In the case of an infant owner, the powers of a tenant for life under 
the Act may be exercised on his behalf by the trustees of the settlement, or if there 
are none by such person as the Court may order. (See Secs. 59-60, App., post.) 

Where a tenant for life desired to exercise the powers of surrender given by this 

Sub-section, but the trustees of the settlement had no power of sale, Porter, M.R., 
appointed them trustees for the purposes of the Settled Land Acts, limiting the 
appointment to the lands sought to be surrendered: Muleahy’s Estate, 27 L. R. Iv. 
78. It appears that the Land Commissioners have no jurisdiction to appoint 
trustees of the settlement for the purpose of enabling a middleman to surrender 
under this Section. See notes to Sec. 23, post, 431. 

(d) A surrender under this Section would appear to require a ten shilling stamp. 
(See Stamp Act, 1891, Schedule.) The surrender must operate as an immediate 
conveyance of the tenant’s interest. There cannot be a surrender to operate in 
futuro: Doe v. Milward, 3 M. & W. 328. See further, as to what is required for a 
_ valid surrender, notes to L. & T. Act, 1860, Sec. 7, ante, pp. 19-28. 
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(e) In M‘Corkell v. Reid, 25 1. L. T. R. 65, AnpRrEws, J., held that a notice of 
surrender served after an order had been made by a sub-commission reducing the 
rent, but pending an appeal, was good; and that the tenant was entitled to rely 
upon it, even though the judicial rent was slightly increased on the appeal, the 
increased rent being still, of course, less than the head-rent. 

In Todd Thornton’s Estate (29 L. R. Ir. 453) it was held by Monros, J., that a 
surrender under this Section was inoperative, where the order fixing a judicial rent 
between the middleman and the sub-tenant had been made without jurisdiction ; 
and that it was not necessary for the head landlord to apply to the Land Com- 
mission to restrain the surrender under Sub-sect. 8, as that Sub-section was only 
applicable where there was jurisdiction to fix a judicial rent. 

(f) Where a lease contained a clause giving permission to the lessee to surrender 
subject to certain conditions, and the lessee served notice to surrender under this 
Section without complying with these conditions, the head landlord moved to 
restrain the surrender as inequitable, but the Land Commission refused to do so, 
holding that a new right was conferred by this Section which was not controlled 
im any way by the conditions attached to the power of surrender in the lease: 
Trench v. Daly [1899], 2 I. R. 41. ; 


9. A holding shall not be deemed to constitute a town park, 
though within the definition of the expression “town parks”’ in 
Section 58 of the Land Law (Ireland) Act, 1881 (a), if it is let and 
used (0) as an ordinary agricultural (c) farm, and may, in the opinion 
of the Court, be included in the operation of the last-mentioned 
Act without substantially interfering with the improvement or 
development of the city or town to which it belongs, or the accommo- 
dation of the inhabitants thereof. 

A town park shall not cease to be within the exemption contained 
in Section 58 of the Land Law (Ireland) Act, 1881, by reason only 
of the occupier ceasing to live in the city or town to which it belongs 
(d) or in the suburbs thereof, or by reason only of such town park 
devolving upon or becoming vested in a person not living in such 
city or town or in the suburbs thereof. 

A parcel of ‘land shall not come within the said exemption by 
reason only of the occupier coming to live in the city or town, or 
the suburbs thereof, or by reason only of the same devolving or 
being vested in a person living in such city or town, or the suburbs 
thereof. p 

(a) Previous to this Act, it had been held that if lands bore an inereased value as 
accommodation lands, it was not necessary to show that they had been in fact se 
used by the tenants, in order ‘that they should be deemed to be town parks; and 
that, in fact, the particular way in which the tenant used them was entirely 
immaterial in determining the question: Killeen v. Lambert, 10 L. R. Ir. 362; 
171. L. T. R. 1; MacD. 179; Helen v. Bence Jones, 18 I. L. T. R. 6; MacD. 198. 


‘A farm may be said to be used for accommodation, if it is used ‘for the personal 
purposes of the owner, whether for his pleasure or for the purposes of his trade or 
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pusiness, presuming that the trade or business be other than that of a farmer 
(Judgment of Paris, O.B., Trustee of St. Kiernan’s College v. Musgrave, 
19 I. L. T. R. Dig., p. xviii.). Whether he agists market cattle, feeds his own 
cows, supplies his house with country produce, utilises the manure of his horses, 
or in any other way works the land and his residence more or less as one establish- 
ment, he will generally obtain an increased return from his “town parks” as 
accommodation land, over and above the return to be got from an ordinary farm: 
Per FirzGreron, L.J., Killeen v. Lambert, 10 L. R. Ir., at p. 374. See also 
Hodgins v. Dunally, 71. L. T. R. 182, and Chism v. Beatty, 10) To. 0. BR. 93s 

A holding is not deprived of the character of “ accommodation land” by reason 
of the tenant having other lands in his occupation, equally convenient, and more 


{han capable of sufficing as accommodation ior his town residence: Palmer v- 


“Lambert, 17 1. L. T. R. 47; MaeD. 190. 


(®) In order that a holding should be excluded from the class town-parks by this 


“Section, it is necessary that it should be “Jet and used as an ordinary agricultural 


farm.” In construing these words, the Court is not limited to the user of any 
particular date, but must look to the substantial user of the lands during the 
‘whole term: Macnumara v. Maenamara, 32 L. R. Ir. 1: 271. L. T. R. 2 (C.A.)5 
Daly v. Wright, 32 L. R. Ir. 9: 27 1. L. T. R. 65; M‘Clean v. Mulholland, Greer 
Leading Cases, 481 (C.A.); Pollock v. Abercorn, 1 Greer 88 (L.C.). 

(c) Importance was attached to this word “agricultural” in dealing with this 
Section before the passing of the Land Act, 1896; and it was held that it could 


“not apply to a pastoral holding: Macnamara v. Macnamara, 32 L. R. I. 1: 


27 I. L. T. RB. 2 (C.A.); but now by the 6th Section of the Act of 1896, it is 
provided that it shall be construed to mean “agricultural or pastoral, or partly 
agricultural and partly pastoral.” See notes to that Section, post, p. 542. 

When a holding is once proved to be a town-park, within the definition given 
in Sec. 58 of the Land Act, 1881, the onus appoars to lie upon the tenant of 
showing that it has been let and used as an ordinary agricultural farm, so as to 
pring it within the provisions of this Section: Per Water, C.: Daly v. Wright, 
32 L. R. Ir., at p. 11. See also Savage v. Wugent, 32 1. L. T. R. 146 (L.C.); 


Crowley v. Munster and Leinster Bank, 1 Greer 91; and M‘Geown v. Knaggs, 


941. L. T. R.114 (Sub-Com.). In Mintern v. Babington and Others, 25 1... T. R. 28, 


' Bewrry, J., held that three small lots of jand near a town, occupied by a shop- 


keeper residing in the town, and otherwise fulfilling the requirements of town- 
parks, were, nevertheless, not excluded trom the Land Acts, evidence having been 
given that they were let and used as ordinary agricultural farms. A holding may 
be “let and used as an ordinary agricultural farm” within the meaning of this 
Section, even though the tenant obtains some accommodation from it by the supply 
of milk, butter and potatoes for the use of his town residence: Kenmare v. Bird, 
351.1. T. BR. 57 (C.A.). See also Taggert v. Macnaghten, Greer Leading Cases, 477. 
(d) Under the Land Act, 1870, it was held that if the occupier of town-parks 
ceased to reside in the town the holding did not come within the provisions of 
Sec. 15: Talbot v. Drapes; 5 i. Aas T. R. 143, Donn. 415. But it was held, even 
prior to the passing of this Act, that such a change of residence would not prevent 
lands being considered town-parks within the meaning of the Act of 1881 
(Nelson v. Headfort, 18 L. R. Ir. 407), as the present tense is used in the 58th Sec. 
of that Act, in contrast to the future used in the 15th Sec., Act of 1870. See 


judgment of FrrzGipzon, L.J., at p. 421. In Allen v. Derby (16 L. R. Ir. 346; 
#19 L L. T. BR. 47), PorTER, M.R., says, in reference to such a change :—‘I, for 
one, do not think it possible to alter the position of town-parks in this way. I do 
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Sects. 9-11. not think that an Act, behind the back of the landlord and without his knowledge, 
par can change the incidents of a holding let as town-parks:” (16 L. R. Ir, at 


. 356). 
: ae generally, as to town-parks, notes to Land Act, 1881, Sec. 58 (2), ante, 
pp. 355-360. 
PART II. 
Purchase of Land. 

BGs of 10. A guarantee deposit made under the Purchase of Land 
ee. (Ireland) Act, 1885, may, on the application of the person by whom 
¢. 73. the deposit was made, or of any person for the time being interested 


in it, be invested by the Land Commission in the same investments 
(a) in which it might have been invested under the direction of the 
High Court, if it had been capital money arising under the Settled 
45 & 46 Vic. Land Act, 1882, and paid into Court, or in any securities in which 
ol trustees ‘are by law for the time being authorised to invest trust 
moneys (6); and the interest (c) thereof may be paid by the Land 
Commission to the person entitled thereto. 


(a) For a list of these investments see Sec. 21 of the Settled Land Act, 1882, 
App., post, and notes to Land Purchase Act, 1891, Sec. 19, post, p. 477. 

(6) The investments in whieh trustees are authorized to invest, are now con- 
siderably extended by the Trustee Act, 1893, and the Colonial Stock Act, 1900. For a 
list of them, see notes to Land Purchase Act, 1891, Sec. 19, post. See. 23 of the 
latter Act, ‘however, provides that “no portion of the guarantee deposit shall be 
invested in any security that is not readily realisable.” 

As to applications for investment of guarantee deposits, see Rules of March, 
1897, Order XXIII., Rule 9, post, p. 839. 

(c) By Sec. 3 of the Purchase Act, 1885, the Commission pay £3 per cent. 
interest on uninvested guarantee deposits retained in respect of cash advances 
made under that Act. Where advances are made under the Land Purchase Act, 
1891, in stock, the guarantee deposit only carries 23 per cent. interest, unless 
invested in some other security. (Land Purchase Act, 1891, Sec. 15 (11).) See as 
to guarantee deposits generally Rules of March, 1897, Order XXIII., post, pp. 
838-840. 

jiust funds may J, On the occasion of the sale of any holding under the Purchase 


be applied as a . 
guarantee of Land (Ireland) Act, 1885, any person in whom any incumbrance 


deposit. A ; eat : 
charged upon the land constituting or comprising such holding is 
vested as a trustee, also any person who is a trustee for sale thereof, 
may apply any moneys, being the proceeds of the sale, coming to 
him as such trustee, for a guarantee deposit under the said Act. 

In cases of sales by a tenant for life, the trustees entitled to receive the purchase- 
money cannot refuse to provide the guarantee deposit if required to do so by 
the tenant for life. See Sec. 3 Land Purchase Act, 1885, and notes thereto, 
p. 569, ante. Doubts, however, arose as to whether trustees for sale and trustees 
in whom incumbrances were vested, could provide a guarantee deposit without 
a breach of trust, and this Section was passed in consequence. No provision 
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was made to meet the cases of trustees with a power of sale and trastees for 
charitable purposes. But the Land Purchase Act, 1891, Sec. 23, post, provided 
that in every case of an advance exceeding three-fourths of the purchase-money, 
the Land Commission should retain a guarantee deposit out of the advance. The 
Land Commission may now, however, dispense with the whole or any part of 
the guarantee deposit. Land Act, 1896, Sec. 29. 


12. In any case in which, upon the sale of a holding under the 
said Act, any moneys, being the proceeds of such sale, coming to an 
incumbrancer upon such holding in respect of his incumbrance, are 
applied by him for the purposes of a guarantee deposit under the 
said Act, then if such incumbrance affect not only the said holding 
but also other lands the Commission may by order declare that 
such incumbrance shall, to the extent of the moneys so applied as 
a guarantee deposit, continue to be a charge upon such other lands 
in the same priority as it possessed before such sale; provided, 
however, that such order shall not be made unless the Commission 
be satisfied that all persons in whom incumbrances upon such other 
lands puisne to the said incumbrance are vested, consent thereto, 
and for the purposes of this Section, all such persons, whether the 
incumbrances be vested in them as trustees or otherwise, may give 
such consent. 

Provided also, that the Commission may, by the same or any 
other order, dispense with the consent of any such person or persons 
in any case in which, having due regard to the rights and interests 
of all parties concerned, it shall appear to them expedient to do so. 


Where, before the passing of the Land Purchase Act, 1891, an incumbrancer 
consented to have moneys coming to him applied as a guarantee deposit (as to 
which see Colthurst’s Estate, 20 L. R. Ir. 468) to the extent of the sum so applied, 
his incumbrance ceased to be a charge on the unsold lands as against puisne in- 
cumbrancers on these lands, unless they consented to such sum continuing to be 
charged as before. Before the passing of this Section it would appear that unless 
the consent was for valuable consideration it should have been by deed, executed by 
all parties; but under the Section a consent in writing and an order by the 
Commission thereon became sufficient. (See Form 43 under the Rules of 1887, 
omitted from the Rules at present in force.) 

Where it appeared that puisne incumbrancers were amply secured on the unsold 
lands, Commissioner MacCartuy dispensed with their consent under the last clause 
of the Section: Harl of Enniskillen’s Estate, 25 1. L. T. R. 41. And now, under 
the 23rd Section of the Land Purchase Act, 1891, post, neither a consent nor an 


order under this Section appears necessary. See notes to Sec. 3 of Land Pur- 


chase Act, 1885, p. 871, ante. 


18. The Land Commission shall not make an order under the 
third Section of the Purchase of Land (Ireland) Act, 1885, declaring 
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any sum due to them in respect of an advance secured by a 
guarantee deposit under that Act to be an irrecoverable debt until 
they have first attempted to enforce the payment of that sum by 
action or civil bill process, (2) where there appears to be a reasonable 
probability of the debt being recoverable by such proceedings. In 
addition to any other remedy provided by the Land Law (Ireland) 
Acts, every annuity payable thereunder to the Land Commission, 
whether created before or after the passing of this Act, shall be 
recoverable by the Land Commission in the manner in which rent- 
charges\in lieu of tithes are recoverable in Ireland. (}) 

(a) See notes to that Section, p. 371, ante. A certificate from the Land Com- 
mission, to be given when any sum is unpaid for six months after it has become 


due, is made evidence by Sec. 28, post. See also Sec. 7 of the Public Works 
Loans Act, 1889 (52 & 53 Vic., c. 71), and Landlord and Tenant Act, 1870, Sec. 49, 


ante. 


(b) See 1 & 2 Vic., cap. 109, Sec. 27 of which enacts that such rentcharge may 
be recovered by bill in equity; action of debt; or on the case, or, if not exceeding 
£20 (now £50, see 40 & 41 Vic., cap. 56, Sec. 50), by Civil Bill in the County Court 
of the county wherein the lands charged therewith may be situate; or by distress, 
subject as in said Act mentioned; and by Sec. 30 of the same Act another remedy 
is provided by summary petition to the Chancery Division of the High Court where 
the person liable to the rentcharge is not the occupier of the lands, or where 
such person is not known to the person entitled to receive the rentcharge. See 
O’Leary on Tithe Rentcharge, p. 247; and generally as to these remedies, see 
the same book, pp. 234-250, appendix thereto, pp. 12 and 13, and Chaytor on Tithe 


Rentcharge. 


14, When an agreement has been made between a landlord and a 
tenant for the sale of a holding, and the Land Commission are 
satisfied that the landlord and the tenant are prima face entitled 
to carry such agreement into effect, and the Land Commission have 
agreed to make an advance under the Land Law (Ireland) Acts, the 
following enactments for facilitating the completion of the sale shall 
apply :— 

(1.) The Land Commission may, if they think fit, pay into the 
Bank of Ireland the whole or any part of the amount of the 
advance to such credit as they may direct, (a) and in any 
case where the tenant provides any portion of the purchase 
money may cause the same to be paid to the like credit, and 
may by order declare that the claims of all _persons (except 
the tenant and persons claiming under him) who are 
interested in the land sold, whether as incumbrancers or 
otherwise, shall attach to the purchase money of such land 
in as manner as immediately before the sale they attached 
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to the land, and shall cease to be of any validity as against 
the land, and subject as in this Act mentioned shall be 
discharged or redeemed out of the purchase money, and the 
Land Commission shall determine the rights and priorities 
of the landlord and such other persons, and shall distribute 
the purchase money in accordance with such rights and 
pricrities. Where the purchase money or any part of it is 
not immediately distributable, or the persons entitled thereto 
are not ascertained, or where from any other cause the Land 
‘Commission think it expedient for the protection of the 
rights of the persons interested, then the Land Commission 
shall, as the case requires, either retain the same under their 
‘control or deal with the same in the manner provided by 


the Settled Land Act, 1882, with respect to capital money 45 & 4 
arising under that Act, and may by order declare the trusts“ 


affecting such money or share, so far as the Land Commission 
have ascertained the same, or state the facts or matters found 
by them in relation to the rights and interests therein ; and 
the Land Commission may from time to time make such 
orders in relation to any purchase money or share and the 
investment or application thereof, or the payment thereof, 
or the annual income thereof to the persons interested, as the 
circumstances of the case may require. 

The Land Commission may at or after the time of making 
such order as above mentioned, and notwithstanding that it 
may have been agreed that the sale shall be carried into effect 
by means of a conveyance, exercise the powers contained in 


Séct. 14." 


Vic., 


oo. 


ak 
' Section nine, Sub-section five, of the Purchase of Land Lea ¥ 


&3.) 


(freland) Act, 1885. - 

Any person in occupation of and paying rent for a holding 
which is held under a contract of tenancy, shall have power 
to enter into an agreement for the purchase thereof. (b) 
Where a holding shall be conveyed to or vested in any such 
person, the interest thereby assigned to him shall be deemed 
to be a graft upon the previous interest of the tenant in 
such holding, and shall be subject to any rights or equities 
‘arising from its being such graft. 


This Section enables the Commission to pay advances into the Bank of Ireland 
before investigation of the landlord’s title, and without any investigation of the 
tenant’s title. The Section applies whether the agreements are for sale by con- 
veyance or by vesting order, but in every case the proceedings must go ou by 
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Sects! 14-15. vesting order, after the advances are paid into the Bank. Under the Rules of 
ae March, 1897, all sales are now by vesting order. 

When an order is made under the Section, the purchase money (including 
the guarantee deposit retained by the Commission) represents the lands sold— 
at least to the extent of the interest which the landlord has agreed to sell. Whether 
such an order affects superior interests in the lands sold, e¢.g., reversions and fee- 
farm rents, has never been decided, but, semble, it does not. Compare Sec. 9, 
Sub-sec. 5, of Land Purchase Act, 1885. And see Rules of March, 1897, Order XXIV. 

Money lodged under this Section has been paid out to the vendors, notwith- 
standing the registration of a lis pendens against them. In re Brewer's Co., 
ZA Weg tty Les CUR) Pale Les I i bS Ait, goi8). 


Ra ea AN ; (a) The Land Commission has now power to pay into the Bank of Ireland under 
money of hea = ! 4 : J 
rents, &c. this Section the redemption money in respect of an annuity, rentcharge, or head 


rent redeemed under this Act. See Land Purchase Act, 1891, Sec. 20, post, and 
Rules of March, 1897, Order XX., Rule 17, post, p. 834. 

(b) It has been held by Commissioner MacCarruy, that it is sufficient for the 
purposes of a sale that a tenant is entitled to the occupation under a valid contract 
of tenancy, even though he is not physically in occupation: Hgmont’s Estate, 
Mac. 44. 

As to grafts, see notes to Land Purchase Act, 1885, Sec. 8, ante, p. 377; and 
as to the effect of an agreement to purchase upon the liability of the tenant in 
respect of rent and interest respectively, see Land Act, 1896, Sec. 35, post, p. 515. 


Crown rents, 


15.—(1.) When any land (a) sold under the Land Law (Ireland) 
tthe wenttharge, Acts is subject with other lands to any crown rent, quit rent, or 
tithe rentcharge, the Land Commission may, if they think it 
expedient, apportion such crown rent, quit rent, or tithe rent- 
charge, between the land sold and the other land, in such manner 
as to them seems equitable; (0) and when any such land is subject 
with other lands to any land improvement charge or drainage 
charge, the Commissioners of Public Works, on the requisition of 
the Land Commission, may apportion the same between the land 
sold and other lands, and may issue a certificate (c) setting forth 
such apportionment. 

Upon any apportionment being made under this Section, such 
portion of the rent or rentcharge or charge as is apportioned to the 
land sold shall alone be deemed to be the crown rent, quit rent, 
tithe rentcharge, or drainage charge chargeable on the land sold. 

(2.) The Land Commission may, if they think it expedient, order 
the redemption of any crown rent, quit rent, or tithe rentcharge, 
or any apportioned part thereof, at a price to be fixed by the Land 
Commission. (¢d) They may also, if they think it expedient, order 
the redemption of any land improvement charge or drainage charge 
or appertioned part thereof in accordance with the scale fixed by 
the statutes in that behalf. 
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(3.) No such apportionment or redemption of crown or quit rent Sect. 55. 


(e) shall be made without the previous consent of the Commissioners 
of Her Majesty’s Woods, Forests, and Land Revenues ; and no such 
apportionment or redemption of land improvement charge or of 
drainage charge payable to the Commissioners of Public Works, or 
redemption of tithe rentcharge payable to the Land Commission, (f) 
shall be made without the previous consent of the Commissioners of 
the Treasury. 


For the purpose of this Section, the Commissioners of the 
Treasury may from time to time make rules for regulating the mode 
of giving consents, and the terms upon which consents shall be 


given. 


When any such land sold is subject with other lands to any 
incumbrance as defined by this Act, the Land Commission may, if 
they think it expedient, require the persons entitled to such incum- 
brance to accept the money advanced for the purchase of the land 
sold in part discharge of the incumbrance, and the Land Commis- 
sion may, if they think it expedient and just so to do, by order 
declare the land sold to be discharged of all incumbrances and 
upon the making of such order the incumbrances therein mentioned 


shall cease to be a charge upon such land. 


With the exception of imipropriate tithe rentcharges (which have been held to come 
within this Section), Watson's Hstate, MacC. 22; Maunsell’s Estate, MacC. 103 
(Hotmus, J.), the other annual charges here referred to are public charges, and 
none of them can be dealt with by the Commission without the consent of the 
proper authority mentioned in Sub-see. 3, except tithe rentcharge payable to the 
Land Commission, as to which the consent of the Treasury is not required, if it 
is redeemed at not less than 20 years’ purchase. (Land Act, 1896, Sec. 37, Sub- 
sec. 1). This provision, however, does not apply to tithe rentcharges varied under 
Sec. 3 of the Tithe Rentcharge Act, 1900 (63 & 64 Vic., c. 58, s. 9). 

The powers conferred by this Section are considerably extended by the Land Act, Extension of 
1896. By Sec. 31, Sub-sec. 3, of that Act, they now apply to all “ superior interests ” eel 
as defined by that Section; and the power of apportionment is now no longer Land Act, 1896. 
limited to an apportionment between the land sold and the residue of the land 
(abid.). 

They are also extended to the purchase money of a holding, as if the money 
were the holding (Land Act, 1896, Sec. 33, Sub-sec. 1). Contingent liabilities and 
be dealt with (Sub-secs. 2 and 3). 


rights of indemnity may also now 
This Section is also extended to a sale of holdings by the Land Commission as 


successors to the Commissioners of Church Temporalities in Ireland (Land Act, 


1896, Sec. 38, Sub-sec. 2). 

The powers given to the Land Commission by this Section can be exercised only 
in connection with, and for the purposes of, sale. There is no jurisdiction to 
te tithe rentcharge after the sales of the holdings, 


order the redemption of impropria 
which had been liable thereto, have been completed and closed: Marquis of ; 
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Sect 16: Bath's Ben, OF EL. eR. 112 (Bewrey, J.). This decision was affirmed by the 


Court of Appeal on Feb. 21st, 1894. (Unreported.) 

(a) “Lands sold” means lands agreed to be sold, and for the purchase of which 
advances haye been sanctioned. 

For procedure under this and the next Section, see Rules of Marchi, 1897, 
Order XX., post, pp. x30-834. 

(6) These words confer the widest jurisdiction as to the manner of apportion-- 
ment, and the power of apportionment here given is not confined to apportion- 
ment as between lands sold and lands unsold. (Land Act, 1896, Sec. 31 (3). ) 
For definition of Land Improvement and Drainage Charges, see Sec. 34, post. 

(ce) The certificate issued by the Commissioners of Public Works is made con-: 
clusive evidence of the apportionment and of the matters stated in it by | the 
Publie Works Loans Act, 1888, Sec. 5. 

Redemption of 


ripe (d) Except in the rare instances where quit or crown rent 
charges. no 
individuals 


is payable to private 
, redemptions are only carried out by order under this Section in 
the case of impropriate tithe rentcharges. The public bodies which have control’ 
over the other charges will only consent (under the next sub-section) to their 
redemption at prices fixed by statutory provisions and Rules of the Treasury. 
The price of crown and quit rent has been fixed at 25 years’ purchase ;—of tithe 
rentcharge payable to the Commission at 224 years’ purchase. (But see Land Act, 
1896, See. 37, and notes thereto, post.) The price of land improvement and! 
drainage charges must be ascertained in accordance with the scale fixed by the 
Acts themselves. 
On the lodgment of the ascertained purchase money ‘and arrears) in the Bank 
of Ireland the lands will be released, in the case of crown and quit rent by a 
conveyance from the Commissioners of her Majesty’s Woods, Forests, and Land 
Revenues, in the case of tithe rentcharge by a merging order of the Commission, 
and in the case of land improvement and drainage charges by a certificate of 
redemption issued by the Commissioners of Public Works, under 10 Vie., 
c. 32, Sec. 44. 
Lay or impro- 


Drinte Ahic tents In contrast to their limited powers of making orders for 


the redemption of 
charges, Crown and qui 


t-rent, ecclesiastical tithe rentcharge and land improvement and 
drainage charges under this Section, and of fixing 


the price of annuities, rent- 
cha 


rges, and rents ordered to be redeemed under the next Section, the Commission 

have absolute jurisdiction to order the redemption and fix the price of lay or 
impropriate tithe rentcharges, even though such tithes are held under lease or 
fee-farm grant (as to which see Sec. 20 of Land Purchase Act, 1891, post). IT 
the absence of special circumstances the price is usually fixed at 20 years’ pur- 
chase, less the average poor rate for the previous five years: Hanrahan’s Estate, 
22 I. Li. T. R. 26, MacO. 5; and Watson's Estate, 23 I. L. T. R. 87, MacC. 22; 
Lord Fermoy’s Estate, 33 1. L. T. R. 13 (Mrreprru, J.); Harl of Portarlington’s 
Estate, 33 1. G. TR, 64 (Mrrevrrn, J.). Less than 20 years’ purchase was, under 

. special circumstances, allowed by Mr. Commissioner Lyncr 
ai et, TT. R Tt 
individual under lease, 


n 


, in Warren’s Estate, 
Where an impropriate lay tithe was held by a private 
and the rent reserved by the lease, and the reversion 
expectant on the determination of the lease, were vested in the Commission, it 
was held that the tithe rentcharge was “payable to the Land Commission ” within 
the meaning of Sub-sec. 3, and that the consent of the Treasur 
to an order for its redemption: Afaunsell’s Estate, MacC. 103 ( 
price was therefore fixed at 224 years’ purchase. 


y was necessary 
Hormes, J.). The 
But see now Land Act, 1896, 
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See. 37 (1), which dispenses with the consent of the Treasury where the price is Sect. 15, 
fixed at not less than 20 years’ purchase. 

Tt would appear that the order for redemption does not discharge the lands 
until the actual payment of the redemption price either to the person entitled, or 
into the Bank of Ireland, under Sec. 20 of the Land Purchase Act, 1891, post. 

But see ag to effect of redemption order Synge’s Estate, MacC. 107. 

As to payment of redemption money in land stock in cases of tithes or head 
rents payable to the Commission, see Sec. 17 of Land Purchase Act, 1891, post. 

The owner of an impropriate tithe rentcharge redeemed under this Section is 04. of owne 
entitled to be paid out of the proceeds of the sales, the costs and expenses of of tithe rent- 
making title, and the costs of the necessary application for payment to him: Viewty 
Leconfield’s Estate, 25 1. L. T. R. 28, MacC. 63 (Bewzey, J.). A sum is retained 
in Court to meet these costs. Title should be made by affidavit: Leconfield’s Estate, 

25 I. L. T. R. 38 (Lyncu, Commissioner). 

Where the tithe rentcharge had been commuted into annual instalments under ery ir 

Sec. 7 of the Irish Church Amendment Act, 1872, a difficulty formerly arose, if rentcharge. 
the land was settled land, as regards the redemption of the instalments out of the 
purchase money, in consequence of the rentcharge being then a terminable charge. 
See Leinster’s Estate, 23 L. R. Ir. 152; but this difficulty is now removed by thé 
18th Section of the Land Purchase Act, 1891, post, which provides that the pur- 
chase money may be applied in redemption of this and certain other terminable 
charges. The Land Commission may, now, order the redemption of such tithe 
rentcharges at a sum calculated on the basis of the annual sum being for a term 
of 45 instead of 52 years. (Land Act, 1896, Sec. 37 (2).) 

(e) As to the apportionment and redemption of crown rent and quit rent, see Crown and qui 
Landed Estates Court Act, 1858, Sec. 68 (App., post), and Crown Lands Act, 1894 rome 
(57 and 58 Vic., c. 43), Sec. 12. The Land Commission has jurisdiction to charge 
the whole of any quit rent or other perpetual crown rent on part of the lands 
charged in exoneration of the residue thereof under the joint effect of these Acts: 

In re Marti [1900], 2 I. R. 259 (Mexerpirn, J.). 

Where quit rents jointly charged upon the lands of different owners have been 

paid in certain proportions for a long period, the Court will presume that this 
has been done, under a deed which has been lost, and will apportion them 
aecording to the proportions in which they have been paid: Blake’s Estate, 
61. W. L. R. 54 (Merepiru, J.). And similarly where they have been exclusively 
paid out of one estate, a similar presumption will be made, and the Court will 
exclusively charge them on the land out of which they have been so paid: 
Longworth’s Estate 71. W. L. R. 57 (Mereprita, J.). 

Quit rent which has not been received for over 60 years is not barred by 48 cult eae 
Geo. III., c. 47; and the Ist Section of the Vullum Tempus (Ireland) Act, 1878 statute of 
(39 & 40 Vic., c. 37), does not prevent the Crown sustaining a claim for the arrears Limitaticns. 
of such a rent. In Maawell’s Estate (28 L. R. Ir. 356; MacC. 85) Bewtey, J., 
held that the Crown was entitled to recover 170 years’ arrears of quit rent. 

For a general account of Crown and quit rents, and their history, see Howard’s 
Exchequer and Revenue, Treland, p. 31, et seq., and 1 Furlong, Landlord and 
Tenant, 2nd ed., pp. 517-8. : 

As to the power to redeem Crown reversions, see Land Act, 1896, Sec. 31, 

Sub-sec. 8, and notes thereto, post. Re Costello, 33 1. L. T. R. 73, and Murphy's 
Estate, 341. L. T. R. 42. e ¥ 

(f) The consent of the Treasury is no longer required where tithe rentcharge aaytale toe 

payable to the Land Commission is redeemed at not less than 20 years’ purchase. cave Commis- 
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(Land Act, 1896, Sec. 37 (1).) But this provision does not apply to the fixed annual 
instalments in lieu of tithe rentcharge payable under Sec. 32 of the Irish Church 
Act, 1869 (Zbid., Sub-sec. 2), or to tithe rentcharge varied under the Tithe Rent- 
charge (Ireland) Act, 1900 (63 & 64 Vic., c. 58, Sec. 6). 


16.—(1.) When any land sold under the Land Law (Ireland) 
Acts is subject with other lands to any annuity or rent-charge, the 
Land Commission may, if they think it expedient, by order appor- 
tion the same as between such land and the other lands subject 
thereto, and thereupon such part of the annuity or rent-charge 
as is apportioned on the land to be sold shall alone be deemed 
to be the annuity or rent-charge chargeable on such land. 

(2.) When the Land Commission exercise the power of apportion- 
ment conferred on them by this Section, and also when the Land 
Commission exercise the power of apportionment of rent conferred 


-on them by the seventy-second Section of the Landed Estates Court 


Act as extended by the tenth Section of the Purchase of Land 
(Ireland) Act, 1885, then the part of an annuity, rent-charge, or 
rent which is apportioned upon any land sold shall cease to be a 
charge upon the land, and shall be transferred to the purchase- 
money thereof; the last-mentioned power of apportionment may 
be exercised in any case notwithstanding that it may have been 
agreed that the sale shall be carried into effect by means of a 
conveyance, 

(3.) The Land Commission shall, on the application of the person 
entitled to a part of an annuity, (d) rentcharge, or rent, which part 
shall have been apportioned by them upon land sold, and may, if 
they think it expedient, without such application, order the redemp- 
tion of such annuity, rentcharge, or rent, or of an apportioned 
part thereof, (a) and may, notwithstanding the fact that no appor- 
tionment has been made, order the redemption of any annuity, 
rentcharge, or rent affecting land sold, at a price (b) to be fixed by 
agreement between the parties, or to be determined by the Land 
Commission, the parties consent that the Land Commission 
ine it, or if they do not consent, then to be settled 
by arbitration (c) in the manner provided by the twenty-fifth 
Section anf the schedule of the Landlord and Tenant (Ireland) 
; the award of the Court of Arbitrators shall be recorded 
ourt of the Land Commission, and the provisions relating 
to the/Civil Bill Court, in the said schedule contained, shall, for 
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A person who is tenant for life of an estate in any annuity, 
rentcharge, or rent, to which this Section applies, or who has, as 
respects such annuity, rentcharge, or rent, the power of a tenant 
for life within the meaning of the Settled Land Act, 1882, shall 
be deemed to be a person entitled thereto; and if such annuity, 
rentcharge, or rent is redeemed under this Section, the purchase 
money shall be dealt with as capital moneys arising under the 
said Act. (é) 

The powers of apportionment and redemption conferred by this Section, are now 
considerably extended by the Land Act, 1896. They now apply to all “superior 
interests,”’ as defined by Sec. 31 of that Act; to the purchase money of a holding 
as if it were the holding; to contingent liabilities and rights of indemnity. See 
Land Act, 1896, Secs. 31 (3) and 33 and notes thereto, post. See also notes to Sec. 


15, ante, p. 421. 
Prior to the passing of this Act, the Commission could only deal with annuities, 
rentcharges, and rents—(1) by purchase under Sec. 13 of the Land Purchase Act, 


Sect. 16. 


Former practice 
as to rents, &. 


1885, where an estate was bought by them for resale to the tenants; or (2) by ‘ 


apportionment (of rent only) under Sec. 72 of the Landed Estates Court Act, 
incorporated by Sec. 10 of the Land Purchase Act, 1885, in cases of sales by the 
Commission, or where it was agreed that sales should be carried out by vesting 
orders. In all other cases the lands sold were conveyed (or vested) subject to the 
rent or charge, though in certain cases the Commission required the vendor to 
indemnify the purchaser by deed, against the rent, &c., issuing out of the land sold, 
either in whole or in part. Apparently, the Commission cannot themselves in- 
demnify the purchaser under Sec. 24, Sub-sec. 3 of the Land Act, 1881, as annuities, 
rentcharges, and rents are not incumbrances, or rights, titles, or interests adverse 
to or in derogation of the landlord’s title. 

The exercise of the powers given by this Section is discretionary; and though 
the 9th Section of the Land Purchase Act, 1885, enables the Commission to vest 
holdings subject to chief and fee-tarm rents and charges, the Commission now 
exercise their discretion by requiring (except where the lands sold are only con- 
tingently liable), all annuities, rentcharges, and rents to be dealt with under this 
Section, either by way of apportionment and redemption of the part apportioned on 
the lands sold, or by way of redemption alone. The Section applies to all cases of 
sales under the Acts, whether the sale is by the landlord or the Land Commission, 
and whether it is provided by the agreement that the sale is to be by conveyance 
or by vesting order. Where a holding is sold by the Land Judge to a tenant under 
the Land Purchase Acts, the powers conferred by this Section and Section 15, ante, 
are now vested in the Land Judge (Land Act, 1896, Sec. 31 (4)). 

The power of apportionment under the Section is not now limited to apportion- 
ment as between lands sold and lands unsold (Land Act, 1896, Sec. 31 (3)). As to 
the general principles regulating the apportionment of rents, see In re Domville, 6 Ir. 


ent. RB: 62; In re Comyns, 11 Ir. Ch. 534, and Sec. 72 of Landed Estates Court 


Act, App., post. The order for apportionment apparently depends for its validity 
on the completion of the sale or sales, but whether on the completion of the sale 
the effect of the order will relate back to the day it bears date seems doubtful. All 
covenants, conditions, and agreements relating to annuities, rentcharges, and rents 
(except as to the amount) remain unaffected by an order for apportionment. 

As in every case the part of an annuity, rentcharge, or rent apportioned on the 


Powers of Com- 
mission under 
section. 


Apportionment. 


Effect of order. 


Redemption. 


Sect. 16. 
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lands sold is transferred to the purchase money, the purchase money cannot be 
allocated till the apportioned annuity, rentcharge, or rent is got rid of. This is 
effected by a redemption order under the Section. 

Prior to the passing of the Land Act, 1896, the order for redemption in the case 
of a lease for a term of years only, did not apparently destroy the lessor’s reversion 
at the expiration of the term; it merely substituted a gross payment for the yearly 
rent reserved by the lease, leaving the lessor’s rights in all other respects unaffected. 
The Commission, therefore, as a rule, refused to make an advance where the land- 
lord’s estate was merely a term of years, unless the term was so long as to be 
capable, after the redemption of the rent, of being enlarged into a fee-simple under 
the provisions of the 65th Sec. of the Conveyancing Act, 1881, as amended by the 
llth Sec. of the Conveyancing Act, 1882. Otherwise, upon the expiration of the 
term, the estate of the tenant purchaser would come to an end in the same manner 
as if no order for the redemption of the head-rent had been made. Now, however, 
where lands sold are held under a lease for lives or years renewable for ever, or a 
term of years of which not less than 60 are unexpired at the date of sale, the 
reversion or estate expectant on the determination of the lease is a “ superior 
interest” as defined by Sec. 31 (8) of the Act of 1896, and may be redeemed as 
well as the rent payable during the term. See notes to the latter Section, post. 

Nor, again, did the redemption order in any way affect any covenants or condi- 
tions contained in the grant or lease except such as related to the payment of rent. 
If these were of a special nature, it was necessary to provide for them in the 
original agreement for sale, otherwise difficulties arose in carrying out the sales. 
But, now, all such covenants and conditions are included in the term “ superior 
interests,” and may be dealt with under the extended powers conferred by the 
31st Section of the Act of 1896. See, post, pp. 567-572. 

Again, if there were reservations of mines and minerals, or of timber, in the 
head lease or fee-farm grant, these could not be got rid of by redemption order 
under this Section. Hither the sales had to be made subject to them, the agree- 
ment so providing, or they had to be purchased by the vendor from the person 
entitled to, them out of Court. All reservations are now included in the term 
“superior interests,” and may be dealt with in the same manner as reversions, 
covenants, and conditions. See further on this subject, notes to Land Act, 1896, Sec. 
31, post. See also as to the effect of an Incumbered Estates Court conveyance, 
where mines and minerals are excepted from a fee-farm grant: Harl of Antrim v- 
Gray, I. R. 9 Eg. 513. 

The provisions. of this Section now apply to any superior rent affecting tithe rent- 
charge or rent and to any fee-farm grant or lease reserving the same: Land 
Purchase Act, 1891, Sec. 20, post, p. 477 

(z) The Land Commission has jurisdiction to order the redemption of an entire 
fee-farm rent, or other head rent under this Section, even though part only of the 
lands subject to the rent has been sold under the Land Purchase Acts. The Com- 
mission may order a redemption before apportionment and without apportionment, 
but the Court will not, without strong reason compel the redemption of a fee-farm 
rent on unsold parts of the lands, against the wish of the owner of the fee-farm 
rent: Pcntland’s Estate, 22 L. R. Ir. 649 (C. A.), 22 I. L. T. R. 68 (L. C.), MacC. 17 
Where an apportionment has been ordered, if the person in receipt of the head-rent 
so desires, the Court may order the redemption of the entire rent in lieu of appor- 
tionment: Hungerford’s Hstate, 31 I. L. T. R. 114. : 

Where an annuity rentcharge or rent is redeemed under Sub-section 3 without any 
apportionment, the effect of the order appears to be somewhat different from that 
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of a similar order where an apportionment is also made. In the latter case the 
annuity or rent ceases to be a charge upon the land, and is transferred to the 
purchase-money thereof (Sub-sec. 2), but if a rent is redeemed without any appor- 
tionment, there appears to be no statutory provision that the order for redemption 
per se shall have the effect of discharging either the lands sold or unsold from the 
rent and transferring it to the purchase-money. The order for redemption in that 
event appears to operate at most as a statutory contract for sale at a price to be 
fixed in one of the modes prescribed by this Section; and where no apportionment 
has been made the lands continue subject to the charge until this contract has 
been carried out. The redemption price may be paid into the Bank of Ireland 
under the 20th Section of the Land Purchase Act, 1891, but this will not in itself 
discharge the lands and transfer the liability to the redemption money; there must 
be an order of the Commission of the nature prescribed by the 14th Section, ante, 
declaring that the claims of all persons interested in the annuity or rentcharge shall 
attach to the redemption money and shall cease to be of any validity as against the 
land: Hargreave’s Estate, 301. L. T. R. 24 (Bewrzy, J.). * 

As to procedure for obtaining orders for apportionment and redemption under 
this Section, see Rules of March, 1897, Order XX., post, pp. 830-834. 

(6) The redemption price of an annuity, rentcharge, or rent may be determined in 
one of three ways—(1) by agreement between the parties: (2) by the Land Commis- 
sion, if the parties so consent; or (3) by arbitration. The Land Commission has no 
jurisdiction without consent, as in the case of tithe rentcharge, quit rents, &c., 
under Sec. 15, ante, to determine the price. But, for the purpose of an agreement 
respecting the redemption price, the Court may determine the parties by whom such 
agreement may be made, or by whom the consent may be given for the determina- 
tion of the price by the Court (Land Act, 1896, Sec, 33 (2)). If the parties desire 
that the Commission should fix the price, a written consent should be filed: Givan’s 
Estate, 25 1. L. T. R. 40 (Commissioner MacCartuy). There is no definite rule as 
to the number of years’ purchase which will be allowed. Each case is decided on 
its own facts: Marquis of Waterford’s Estate, MacC. 26; Clelland’s Estate [1899], 
11. BR. 505; Simpson’s Hstate, 281. L. T. R. 24. In one case where it appeared that 
a fee-farm rent was amply secured Commissioner MacCarrnuy fixed the redempticn 
price at twenty-five years’ purchase of the net rent, after deducting the average 
poor-rate for the previous five years: Givan’s Estate, 251. L. T. R. 40, MacC. 60. But 
now, since the passing of the Local Government Act, 1898, when poor rate can no 
longer be deducted, the gross, and not the net amount of the rent, rentcharge, or 
annuity should be the basis of calculation: Cleliand’s Fstate [1899], 1 I. R. 505 
(Ross, J.). 

Where a life annuity is being redeemed the Court will receive as evidence of value 
a statement of the amount which would be required to purchase a Government 
annuity of equal amount, but it will not necessarily fix the redemption price at 
this amount: Pstate of Irish Land Commission, 26 I. L. T. R. 115 (Commissioner 
Lyncz). 

If title hag not been shown before the order is made, or before the allocation of 
the fund, the redemption money is put to a separate credit (Marquis of Waterford’s 
Estate, MacC. 26), or it may be lodged in the Bank of Ireland under Sec. 14, ante. 
See Land Purchase Act, 1891, Sec. 20, post, and Rules of March, 1897, Order XX.., 
rule 17. Title to the head rent should be made on affidavit: Rules of March, 1897, 
Order XX., rule 16. The owner of the head rent is entitled to his costs of making 
title and of drawing the money out of Court: Lord Leconjfield’s Wstate, 25 1. L. T. 
R. 28, MacC. 63 (Brewrey, J.), and to payment of the head rent up to the completion 
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of the purehase: Hargreave’s Lstate, 50 1. L. T. R. 24 (see judgment of Bewxey, J., 
at p. 26). 

When land is sold by the Land Judge to the Land Commission, application for 
payment of the redemption money of the head rent should be made to whichever 
Court the money has been lodged in: Coffee's Estate, 25 L. R-alr: 91. 

(c) As to procedure by arbitration see Rules of March, 1897, Order XX., rules 13, 
14, and 15, post; Landlord and Tenant Act, 1870, Sec. 25, ante, p. 188 ; and the 
Schedule to that Act, ante, p. 219 

(d) Where an annuitant died after an order for the redemption of the annuity had 
been made and the price fixed, but before the making of the advances, it was held 


tion of annuity is by Grgson, J., that the executors of the annuitant were entitled to be paid the full 


fixed. 


Charging order 
for securing 
repayment of 
advance. 


44 & 45 Vic., 
c. 41. 


48 & 49 Vic., 
c 73. 
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c. 49. 


amount of the redemption money: Synge’s Estate, 26 1. L. T. R. 69, MacO. 107. 

(e) See Sees. 21, 22, and 58 of the Settled Land Act, 1882, App., post. Under this 
clause the tenant for life is competent to consent to the redemption and to agree 
as to fixing the price, but semble the trustees of the settlement should have notice of 
the redemption. 4 


17. (Repealed by Land Act, 1896, 2nd Schedule. See Land 
Purchase Act, 1888, Sec. 2, post.) 


18.—(1.) Every advance made by the Land Commission under 
the Land Law (Ireland) Acts shall be secured by an order (a) of 
the Land Commission declaring the land upon which such advance 
is made to be charged with the “repayment of the advance with 
interest in such manner as the order may direct. In case any 
interest or instalment mentioned in such order, or in any order 
made by a Land Judge of the Chancery Division of the High Court 
of Justice in Ireland, under the provisions of the Land Law 
(Ireland) Acts, shall be in arrear for the space of forty days after 
the time the same “might be paid, it shall be lawful for the Land 
Commission to exercise the powers of sale and other powers con- 
ferred upon mortgagees by Sections nineteen, twenty- -one, and 
twenty-two of the Conveyancing and Law of Property Act, 1881, (0) 
so far as the same is applicable. The Land Commission shall apply 
the moneys arising upon any such sale in manner provided by 
Section fifteen of the Purchase of Land (Ireland) Act, 1885. (c) 

(2.) Section thirty-four, Sub-section three, of the Land Law 
(Ireland) Act, 1881, and Sub-section (c) of Section four of the 
Purchase of Land (Ireland) Act, 1885, shall be, and the same are 
hereby repealed.* 


(a) This order now takes the place of the deed required by Sec. 4 of the Land 
Purchase Act, 1885, repealed by this Section. 


(b) See those Sections, App., post, Land Act, 1881, Sec. 30; Land Purchase Act, 
* Sub-sec. 2 of Sec. 18 is repealed by Land Act, 1896, 2nd Schedule. 


cS 
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1885, Secs. 3 and 15; Land Purchase Act, 1891, Sec. 24, 25, and 37; and Land Act, 
1896, Sec. 38. 


(c) The purchaser, upon such a sale, has a lien upon the purchase money in respect 
of a claim for dilapidations by the previous owner before he is put into possession ; 
In re Dwyer [1901], 1 I. R. 165 (Ross, J.). 


19. Where an absolute order for the sale of land is made by a 
Judge of the Chancery Division of the High Court of Justice in 
Ireland, and a receiver has been appointed, it shall be lawful for 
a Judge of the said division to make, upon such terms as he 
thinks fit, a temporary abatement in the rent, or a remission of a 
part of the arrears of rent, due from a tenant of a holding on such 
land, if; having regard to all the circumstances of the case, and to 
the interest of the parties, owners, (a) petitioners, or incumbrancers 
consenting or refusing to consent thereto, he thinks it just and 
expedient so to do. 

(a) It was held in Hamilton v. Nagle, 1 Ir. Ch. R. 513, that where the owner 
objected the Court could not remit arrears of rent due by, or grant prospective 


abatements of rent to, tenants; this Section appears to enable the Court to do so 
in spite of the owner’s objection. 


20. Every annuity (a) payable in respect of any advance made 
either before or after the passing ef this Act to enable a tenant 
to purchase a holding under the Land Law (Ireland) Acts, shall 
be a charge on the holding subject thereto, having priority over all 
ee and future estates, interests, and incumbrances created 
either er by the landlord or the tenant, or their respective predecessors 
in title, and whether before or after the making of the advance, 
with the exception of quit-rent and other charges incident to the 
tenure, rentcharges in lieu of tithes, and any charges created under 
any ny Acts authorizing advance of public money, or under any Act 
creating charges in respect of improvements on lands and_ passed 
before this Act, and with the exception also (in cases where lands 
are subject to afee-farm rent or held under a lease reserving rent) 
of such fee-farm rent or rent reserved as aforesaid. Every such 
annuity payable to the Land Commission shall be payable in equal 
half-yearly payments on the first day of May and the first day of 
November in each year. The first half-yearly payment of any such 
annuity shall, where the advance is not made on one of the said gale 
days, be due and paid on the second of such gale days after the 
date of the advance, and together with such first half-yearly payment 
there shall be due and paid an additional sum for interest on the 
advance at the rate of three and one-eighth per centum per annum 
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Seots. 20-22. (>) from the date of the advance until the first gale day next after 


Writ-of 
possession. 


Specific 


performance. 


that date. A certificate purporting to be under the seal of the Land 
Commission, (c) or the Commissioners of Public Works, as the case 
may be, shall be evidence that the amount of any annuity or arrears 
of annuity stated therein to be due under any of the said Acts in 
respect of any holding named therein, is due to the Land Commis- 
sion or the Commissioners of Public Works, as the case may be, in 
respect of such holding. 

(a) The annuity payable to the Land Commission in respect of an advance under 
the Land Purchase Acts is an incorporeal hereditament or rentcharge issuing out 
of, and charged upon the lands, separate from, and paramount to the estate of 
the cwner. When lands, subject to such an annuity, are being acquired by a public 
body under compulsory powers, the estate in the annuity must be acquired by the 
promoters on payment of compensation like any other estate in land, otherwise the 
land taken remains charged with it; In re Parkinson [1898], 1 I. R. 390. See 
especially judgment of Mapprn, J., at p. 398. 

As to the amount of the annuity, and the mode of calculating same, see now 
Land Act, 1896, Sec. 25, post. 

(0) Now three per cent.: Land Purchase Act, 1891, Sec. 16, post. 

(c) The certificate apparently should not be issued until the amount is six months 
overdue. See Sec. 28, post. See, also, Land Act, 1870, Sec. 48, ante, p. 199. 


21. When any holding is sold by or at the suit of the Land 
Commission, the Land Commission may, on the application of any 
purchaser, issue an order to the sheriff to put such purchaser in 
possession of the holding, or part thereof, purchased by him, and 
such order shall be executed by the sheriff in like manner as a 
writ for the delivery of possession. 

See Order XLVIIL. and Forms Nos. 45 and 46, Rules of March, 1897, post. See, 
also, L. P. Act, 1885, Sec. 16, ante, and L. P. Act, 1891, Sec. 25, post. 

If there is any inhabited dwelling-house, or building used as a dwelling-house, 
on the holding to be taken possession of by the sheriff under such order, at least 
forty-eight hours’ notice should be served on the relieving officer of the electoral 
division in which the holding is situated, pursuant to 11 & 12 Vie., ¢. 47, App., post. 

In Irish Land Commission v. Maquay, 28 L. R. Ir. 342, MacC. 71, it was held that 
the Land Commission was not liable to a claim for damages sustained by a purchaser 
of a holding subject to advances by reason of his inability to get possession from the 
sheriff, although the holding was sold under conditions which provided that imme- 
diate possession would be given. 

Now, under the 25th Sec. of the Land Purchase Act, 1891, the Land Commission 
can get an order to put them into possession, before they exercise their power of 
sale. See that Sect. and Rules of Supreme Court of June, 1892, thereunder (Order 
XLVII., Rules 14 to 22, post). 


22. When either before or alter the passing of this Act a sale of 
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and an application for an advance to enable the tenant to buy the Sects. 22-24 
holding has been sanctioned by the Land Commission, either party 
rs sae ea a a : = a 
to the agreement for sale may apply in a summary manner to the 
Land Commission to decree the specific performance of the agree- 
ment; and the Land Commission shall have all such jurisdiction 
and authority to decide upon such application, and to make a 
decree for specific performance as are vested in the Chancery 
Division of the High Court of Justice in freland, for the like 
purpeses, subject to the like appeal as in the case of other orders 

made by the Land Commission. 

See Land Purchase Rules of March, 1897, Order XXVIL., post, p. 844. 

An order under this Section was made by Commissioner M‘Cartuy, on the applica- 
tion of the tenant purchasers in M‘Farlanc’s Estate, MacC. 94. Commissioner 
Lynonw refused to make a similar order, after the death of the tenant in Quin’s 
Estate, MacC. 10. See, however, as to the proper procedure upon the death of either 


vendor or purchaser: Rules of March, 1897, Order XXVIII., post. See also Duke of 
Abercorn’s Estate, 24 1. L. 'T. R. 85, Mac. 48. 


23. That paragraph of Sectfon ten of the Purchase of Land Aiseadeenmiaee 
(Ireland) Act, 1885, which incorporates Section seventy of the niet 
Landed Estates Court Act, shall be amended by the substitution of °™"!* 
the words “Land Commission,” for the words “ Land Judges,” 
occurring therein, and the power of appointing new trustees given 


by the thirteenth Section of the Purchase of Land (Ireland) Act, 


_ 1885, (a) shall extend to all cases in which it may be necessary to 


appoint new trustees for the purposes of any sale under the Land 
Law (Ireland) Acts. 


(a) For procedure under this Section, see Rules of March, 1897, Order XXV., post, 
pp. 841-842, 

An order may now be made under this Section before any agreement for sale is 
made: Land Purchase Act, 1891, Sec. 19, Sub-sec. 3, post, p. 474. 

The jurisdiction under this Section extends only to lands which are the subject of 
sales, not to head rents, rentcharges, &e., affecting the lands, which are being 
redeemed under Sec. 16: Dames Longworth’s Hstate, 26 1. L. T. & S.J. 521 (BEWLEy, 


-J.); nor is there jurisdiction to appoint trustees under this Section for the purpose 
of enabling a middleman to surrender under Sec. 8, ante: O’Conell’s Estate (Un- 
i reported, 3rd June, 1888). But trustees may be appointed for that purpose by the ¥ 


Chancery Division: Mulcahy’s Estate, 27 L. R. Ir. 78 (M.R.). See, as to the 


-exercise of jurisdiction under this Section generally, Keating’s Wstate, 22 I. L. T. 


24. Whereas, by Section forty-four and Section forty-five of the peanction of 


Landlord and Tenant (Ireland) Act, 1870, and by Sub-section three mtereston loans 


ca 


_-of Section one of the Landlord and Tenant (Ireland) Act, 1872, the y,°¢° 


© . 3 e 35 & 36 Vic., 
Commissioners of Public Works in Ireland (in this Act referred to 033.6 1.°" 


as the Commissioners of Works) were authorised to agree to 
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advance to a tenant purchasing his holding a sum not exceeding 
two-thirds of the value of the holding, and such advance is to be 
repaid by a charge made by virtue of the said Sections, or by a 
security from the tenant of an annuity of five pounds for every 
hundred pounds of such advance, payable to the Commissioners of 
Works for thirty-five years ; 

And whereas in calculating such annuity, interest was reckoned 
at the rate of three and one-half per centum per annum, and it is 
expedient to reduce the annual amount of the annuity by reducing 
the rate of interest and extending the term of the annuity: Be it 
therefore enacted as follows :— 

(1.) As from the gale day next after the passing of this Act, any 

annuity charged on a holding under Section forty-four or 
Section forty-five of the Landlord and Tenant (Ireland) 
Act, 1870, or Section one of the Landlord and Tenant 
(Ireland) Act, 1872, shall (save as hereinafter mentioned) 
be reduced from five per, centum to four per centum on 
the amount of the advance; and shall be payable for 
such term as the Commissioners of Works may by order 
declare to be necessary for the repayment, with interest 
at three and one-eighth per centum per annum, of so much 
of the advance as has not accrued due for payment on 
the said gale day, and the order shall, as soon as may be 
after the passing of this Act, be made and notified by post 
or otherwise, in manner directed by the said Commis- 
sioners, to the person appearing to them to be the person 
paying the annuity: 

(2.) Provided that the said Commissioners may in any case in 
which they think the special circumstances justify so doing, 
grant such extension of the term as they think just, so 
that the term shall not in any case exceed forty-nine years 
from the date of the advance, and shall adjust the annuity 
and vary the order accordingly. 

(3.) Where on the gale day next after the passing of this Act 
there are unpaid arrears of instalments of the annuity in 
excess of the instalments due on the said gale day, this 
Section shall not apply to such annuity except upon such 
order of the Commissioners of Her Majesty’s Treasury (in 
this Act referred to as “the Treasury”) as hereinafter 
mentioned. 
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(4.) Where the Treasury are satisfied upon the report of the Sects. 24-35 
Commissioners of Works that in the case of the purchaser 
of a holding whose instalments are’so in arrear the special 
circumstances are such that it is equitable to apply the 
provisions of this Section to such purchaser, and to make 
such provision as hereinafter mentioned for the arrears, 
the Treasury may, if they think fit, order that on payment 
within the time limited by the order of a portion of the 
arrears, not being less than the amount of the instalments 
of the annuity for six months, if so much be due, the 
remainder of the arrears shall be repayable by such 
addition to the amount of the annuity for repaying the 
advance as will repay the said remainder with interest at 
the rate of three and one-cighth per centum per annum 
within the period at which the last-mentioned annuity will, 
by virtue of this Act or otherwise, terminate, and upon 
such order being made and portion of arrears paid this 
Section shall apply, and the Commissioners of Works shall 
make an order accordingly, and by such order charge the 
holding with the addition to the annuity for the repay- 
ment of arrears, and such charge shall have the same 
priority as the charge on the holding of the annuity in 
arrear. 

(5.) An order of the Commissioners of Works under this Section 
shall be deemed, according as the case requires, to form 
part of the order under Section forty-four or Section forty- 
five of the recited Act, or of the security or deed charging 
the annuity. 


95. Whereas in pursuance of Section fifty-two of the Irish Church pejuetion of 
oe icy s : interest paid 

Act, 1869, the Commissioners acting under that Act credited the trovtmers held 
: * by the Irish 

purchasers of land, or interests in Jand, with part of the purchase [ana commis- 


7 . sion as successors 
money on having security for payment of the same, and the sums of the Commis- 


sioners under 

so credited to purchasers, cr many of them, are now mortgage debts 32 0 53 View 
due to the Irish Land Commission as the successors of the Com- Church ‘Tempo- 
missioners (a) acting under that Act, and are secured in some cases missioners. 
by a simple mortgage, and in other cases by an instalment mortgage 
providing for the payment of the principal sum with interest by 
instalments extending over a term of years (which instalments with 
the interest are in this Section referred to as the instalments) ; 

And whereas the rate of interest on such mortgages was calculated 
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 Sect.25. at not less than four per centum per annum, but has been in some 
aa cases reduced to three and one-eighth per centum per annum by an 
order of the Irish Land Commission, under Section twenty-three 
of the Purchase of Land (Ireland) Act, 1885, and it is expedient to. 
provide in other cases for the like reduction in manner provided by 

this Section: Be it therefore enacted as follows: 

(1.) As from the gale day next after the passing of this Act, or | 
any later date specified in an order under this Section, the 
annual amount payable to the Irish Land Commission in 
respect of any such instalment mortgage as above-men- 
tioned shall, save as hereinafter mentioned, be reduced by 
such amount as is necessary to reduce the rate of interest 
from four to three and one-eighth per centum per annum, 
and the term may be extended by the Irish Land Commis- 
sion, so that it do not exceed forty-nine years from the date 
of the mortgage. () 

(2.) As from the gale day next after the passing of this Act, or 
any later date specified in the order hereinafter mentioned, 
the annual amount payable to the Irish Land Commission 
im respect of any such simple mortgage as above-mentioned, 
shall, save as hereinafter mentioned, be at the rate for 
interest of three and one-eighth per centum, and for repay- 
ment of principal of seven-eighths per centum on the 
amount of principal due under such mortgage on the said 
day, and such amount shall be payable by half-yearly 
payments on the days on which the interest in the said 
mortgage is payable, and for forty-nine years from the 
said day, and the mortgage shall then, except for the 
purpose of recovering arrears, determine. 

(3.) An order of the Irish Land Commission fixing the annual 
amount and the term of years shall, as soon as may be 
after the passing of this Act, be made and notified by post, 
or otherwise in manner directed by the Irish Land Com- 
mission, to the person for the time being paying the 
interest on any simple, or the instalment on any instalment 
mortgage, or otherwise appearing to the Commission to be 
liable to pay the same: 

(4.) Provided that the Irish Land Commission may in any case 
in which they think the special circumstances justify so 
doing, grant such variation of the term as they think just, 
and may vary the order accordingly, so that the term shall 
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not in any case exceed forty-nine years from the date of Sect. 26 
the mortgage. 

(5.) Where on the gale day next after the passing of this Act 
there are unpaid arrears in respect of interest under any 
simple mortgage, or instalments under an_ instalment 
mortgage, over and above half-yearly payments due on the 
said gale day, this Sectiou shall not apply to such mortgage 
except that if the Treasury on the report of the Land 
Commission are satisfied that it is equitable to apply this 
Section to any such mortgage— 

(a.) The Treasury may order that on payment within a 
period fixed by the ordef and notified in like 
manner as above provided of a portion of the said 
arrears, being not less than the amount of interest 
or instalments due for six months, if so much be 
due, the remainder of the arrears as shall be repaid 
by such addition to the periodical instalments as 
will be sufficient to pay the said remainder with 
interest at the rate of three and one-eighth per 
centum per annum by the expiration of the period 
at which the mortgage, by virtue of this Act or 
otherwise, will cease; and 

(6) Upon such order being made and portion of arrears 
paid, this Section shall apply, and the Irish Land 
Commission shall make an order under this Section 
with reference to such mortgage as if all arrears of 
interest and instalments required to be paid before 
the making of the order were paid, and such order 
shall also provide for such additions to the mort- 
gage as above mentioned. 

(6.) Any order of the Irish Land Commission under this Section, 
also any order purporting to be made by such Commission 
in pursuance of Section twenty-three of the Purchase of 
Land (Ireland) Act, 1885, whether before or after the 
passing of this Act, shall have effect as if the mortgage 
referred to in the order was modified in the manner pro- 
vided by the order, and if the order provides for an 
addition to the debt in pursuance of this Section as if the 
mortgage included that addition, and an addition so made 
shall have the same priority as the debt created by the 
mortgage, and any such order shall be binding on all 


Sects. 25-27. 


Release of 
forfeiture 
incurred by 
purchaser to 
whom money 
advanced, 

33 & 34 Vic., 

¢. 46, ss. 44, 45. 


Reduction of 
interest on loans 
under 44 & 45 
Vic., c. 49. 


436 Land Law (Ireland ) Act, 1887. 


persons interested in the equity of redemption of sueh 
mortgage. 

(7.) Nothing in this Section shail apply to a mortgage as to which 
an order has been made under Section twenty-three of the 
Purchase of Land (Ireland) Act, 1885, before the passing 
of this Act. 

(8.) Nothing in this Section shall apply to the purchasers of 
perpetuity rents. 

(a) The Commissioners of Church Temporalities in Ireland were dissolved as a 
corporation, and all their property, powers, duties, rights, etc., transferred to the 
Trish Land Commission by the Irish Church Amendment Act, 1881 (44 & 45 Vic., 

c. 71). 

(6) The annuity may be arenes reduced, and the time for repayment further 
extended by Land Act, 1896, Secs. 25 & 26, post, 563-5. 


26. Whenever a holding has, either before or after the passing of 
this Act, become forfeited to the Commissioners of Works, under 
Section forty-four or forty-five of the Landlord and Tenant (Ireland) 
Act, 1870, and a legal proceeding in respect of such forfeiture has 
either not been taken by the said Commissioners, or if taken, has 
been abandoned, they may, with the consent of the Treasury, if it 
seem fit, after notice to all persons appearing to the Commissioners 
of Works to be concerned, order that the holding shall be released 
from the forfeiture as from the date at which it accrued, and shall 
vest in the persons named in the order discharged from all claims 
on account of the alienation, sub-letting, or other act, on account 
of which the forfeiture was incurred. 

Such order shall have full effect and be binding on all persons 
interested in the holding; and the holding, after the date thereof, 
shall cease to be subject to the conditions imposed by the Sections 
above in this Section mentioned, and shall be subject to the con- 
ditions imposed by Section thirty of the Landlord and Tenant 
(Ireland) Act, 1881, and that Section shall apply with the substi- 
tution of the Commissioner of Works for the Land Commission. 


27. Whereas under the Landlord and Tenant (Ireland) Act, 
1870, and the Landlord and Tenant (Ireland) Act, 1872, as amended 
by Section thirty-five of the Land Law (Ireland) Act, 1881, and 
under Section twenty-four and under Section twenty-six of the 
Land Law (Ireland) Act, 1881, the Irish Land Commission were 
authorised to advance to a tenant purchasing his holding a sum 
not exceeding such proportion of the purchase money as is therein 


OX are | 
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mentioned, and such advance is to be repaid by a charge made by 
virtue of the said Sections, or by a security from the tenant of an 
annuity of five pounds for every hundred pounds of such advance, 
payable to the Irish Land Commission for thirty-five years ; 

And whereas, in calculating such annuity, interest was reckoned 
at the rate of three and one-half per centum per annum, and it is 
expedient to reduce the annual amount of the annuity by reducing 
the rate of interest and extending the term of annuity, be it 
therefore enacted as follows: 

(1.) As from the first gale day next after the passing of this Act 
any annuity charged on a holding for the repayment of 
an advance made in pursuance of Section thirty-five of the 
Land Law (Ireland) Act, 1881, or the Acts in that Section 
mentioned or made in pursuance of Section twenty-four or 
Section twenty-six of the Land Law (Ireland) Act, 1881, 
shall (save as hereinafter mentioned) be reduced from five 
per centum to four per centum on the amount of the 
advance; and shall be payable for such term as the Trish 
Land Commission may by order declare to be necessary 
for the repayment, with interest at three and one-eighth 
per centum per annum, of so much of the advance as has 
not accrued duc for payment on the said gale day; and 
the order shall, as soon as may be after the passing of this 
Act, be made and notified, by post or otherwise, in manner 
directed by the said Commissioners to the person appearing 
to them to be the person paying the annuity : 

(2.) Provided that the said Commission may, in any case in which 
they think the special circumstances justify so doing, grant 
such extension of the term as they think just, so that the 
term shali not in any case exceed forty-nine years from 
the date of the advance, (a) and shall adjust the annuity 
and vary the order accordingly. : 

(3.) Where on the gale day next after the passing of this Act 
there are unpaid arrears of instalments of the annuity in 
excess of the instalment due on the said gale day, this 
Section shall not apply to such annuity except upon such 
order of the Treasury as hereinafter mentioned. 

(4.) Where the Treasury are satisfied upon the report of the Irish 
Land Commission that in the case of a purchaser of a 
holding whose instalments are so in arrear the special 
circumstances are such that it is equitable to apply the 
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provisions of this Section to such purchaser, and to make 
such provision as hereinafter mentioned for the arrears, 
the Treasury may, if they think fit, order that on payment 
within the time limited by the order, of a portion of the 
arrears, not being less than the amount of the instalments 
of the annuity for six months if so much be due, the 
remainder of the arrears shall be repayable by such 
addition to the amount of the annuity for repaying the 
advance as will repay the said remainder with interest at 
the rate of three and one-eighth per centum per annum 
within the period at which the last-mentioned annuity 
will by virtue of this Act or otherwise terminate; and upon 
such order being made, the portion of arrears being paid, 
this Section shall apply, and the Irish Land Commission 
shall make an order accordingly, and by such order charge 
the holding with the addition to the annuity for the repay- 
ment of arrears, and such charge shall have the same 
priority as the charge on the holding of the annuity in 
arrear. 

(5.) An order of the Irish Land Commission under this Section 
shall be deemed, according as the case requires, to form 
part of the order under the Sections of the recited Acts, 
or of the security or deed charging the annuity. 

(a) The annuity may be further reduced, and the period for repayment extended, 

by Land Act, 1896, Sec. 25 (5). The term “Land Purchase Acts” in that Section 


includes Parts. II. & III. of the Landlord and Tenant Act, 1870. See Land Act, 
1896, Sec. 48, and Land Purchase Act, 1891, Sec. 42. 


28. Where any sum is due to the Irish Land Commission or to 
the Commissioners of Public Works in respect of any advance 
made to, or purchase money due from, the purchaser of any land 
or interest in land, and is unpaid for the space of not less than six 
months after the same has become due, the Irish Land Commission 
or Commissioners of Public Works, as the case may be, may give 
a certificate of the amount go due, and such certificate shall be 
evidence in the same manner as a certificate under Section forty- 
nine of the Landlord and Tenant (Ireland) Act, 1870.. 

See Landlord and Tenant Act, 1870, See. 49, ante, p. 209, and Sec. 20 of this 
Act, ante, p. 429. \ 

‘ As to the effect of the certificate, see Public Works Loans Act, 1889 (52 & 53 Vic., 


¢e. 71), Sec. 7 of which provides that “a certificate purporting to be under the 
common seal of the Irish Land Commission shall be evidence that any sum stated 
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therein to be due to that Commission in respect of any property vested in the 
Commission from any person named in the certificate is so due, and that any 
sum stated therein to be due to that Commission and to be charged on any 
property named therein is so charged.” 


PART 117, 
Equitable Provisions. 


29. The following enactments shall take effect with respect to 
judicial rents fixed before the first day of January, one thousand 
eight hundred and eighty-six :— 

As soon as possible after the passing of this Act, the Land 
Commission, having regard to the difference in prices affecting 
agriculture in counties, poor law unions, or other areas, between the 
year one thousand eight hundred and eighty-seven, and each of the 
years one thousand eight hundred and eighty-one, one thousand 
eight hundred and eighty-two, one thousand eight hundred and 
eighty-three, one thousand eight hundred and eighty-four, and one 
thousand eight hundred and eighty-five, shall without application 
determine with reference to such counties, unions, or other areas 
what alteration, if any, ought equitably. to be made in the judicial 
rents to become payable in such counties, unions, or areas, in 
respect of the year commencing from the gale day next before the 
passing of this Act, according as such judicial rents were fixed (a) 
in one or other of the years before the first of January, one thousand 


‘eight hundred and eighty-six, respectively, so that the rent fixed 


under the provisions of this Section shall differ by the difference 
in prices as aforesaid in the respective years, and the judicial rents 
payable in respect of the year aforesaid in such counties, unions, 
or areas shall be varied to the extent so determined by the Land 
Commission. 

In the year one thousand eight hundred and eighty-eight, and in 
one thousand eight hundred and eighty-nine, the Land Commission 
shall, in like manner, determine what alteration, if any, ought 
equitably to be made in the judicial rents payable for the year 
commencing from the first gale day in each of the said years 
respectively, and such rents shall be varied te the extent deter- 
mined by the Land Commission. 

The Land Commission shall proceed by counties. poor law unions, 
or other areas as they think fit, in reference to sueh alterations in 
judicial rents, and may cause to be made such inspections and 
reports as may be necessary, and may ascertain averages, and may 
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proceed in all cther respects in such manner as may appear to them 
to be necessary for carrying out the objects aforesaid. 

The Land Commission shall publish the orders made by them 
under this Section in such manner for giving information to all 
persons interested as they think most convenient. 

A copy of every order made by the Land Commission under this 
Section shall be published in the “Dublin Gazette.” 

The production of a printed copy of the “ Dublin Gazette,” 
purporting to be published by the Queen’s authority, and containing 
the publication of any order of the Land Commission under this 
Section, shall be evidence of the contents of such order, and of the 
date thereof, and that it has been duly made. 


(a) Where a fair rent was fixed by a Sub-Commissioner in 1883, and affirmed on 
appeal by the Head Commission in 1886, it was held that the rent was “fixed” 
for the purpose of this Section in 1886, so that the tenant was not entitled to the 
statutory abatement: Conyngham v. Gallagher, 22 L. RB. Ir. 614, 23 Da ae 
(Ex. Div.). Hozmus, J., had previously decided the contrary, on a Civil Bill appeal : 
Law v. Sinnamon, 24 1. L. T. R. 9. 

On the other hand, where an agreement as to a fair rent was signed by the 
parties in 1885, but not filed in Court until 1886, it was held by Patzzs, C.B., that 
the rent was “fixed” in 1885, and that the tenant was, therefore, entitled to the 
statutory abatement: Church v. MPoyle, 22 I. li. T. R. 85. 


30.—(1.) In any proceedings for the recovery of a holding to 
which this Section applies, for non-payment of rent, or in any 
action for debt or damages by any person against the tenant of 
such holding if the court in which the proceedings are pending is 
satisfied that the tenant of the holding is unable to satisfy by an 
immediate payment in full the judgment and costs, and that such 
inability does not arise from his own conduct, act, or default, and 
there is reasonable ground for granting an extension of time to pay, 
the Court may put a stay upon the execution (a) of the judgment of 
the Court in such ejectment, or, in case of an ordinary judgment, 
may put a stay upon the execution of a writ of fieri facias as 
against the tenant’s interest in the holding for such time as the 
Court thinks reasonable, and the Court may, in any such ejectment, 
if it thinks fit, order that the arrears of rent and the costs, or such 
sum in satisfaction thereof as may be agreed on between the parties, 
shall be paid by such instalments as the Court may appoint: 
Provided that where the landlord has offered to accept in full satis- 
faction of the arrears of rent such lesser sum, payable either in one 
payment or by instalments as the Court shall think reasonable, and 
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the tenant refuses such offer, no stay of execution shall be granted 
under this Section. 

(2.) If the Court is of opinion that the tenant can pay the first 
of such instalments forthwith, the Court shall so order. If default 
is made in complying with the order of the Court for the payment 
of the first or any subsequent instalment, the stay upon the execu- 
tion of the judgment in ejectment shall be removed, and it may 
thereupon be executed by a writ of possession in the prescribed 
form (0); and upon the execution thereof, or upon the expiration 
of a period of six months from the recovery of the judgment, 
whichever shall last happen, all right of redemption in the holding 
shall be determined. (c) 

(3.) This Section shall apply to every holding in respect of which 
a judicial rent has been fixed, or can be fixed under the Land Law 
(Ireland) Act, 1881, as amended by this Act, held by a tenant 
whose holding, or the aggregate of whose holdings, whether under 
one or more landlords, is valued under the Acts relating to the 
valuation of rateable property in Ireland at not more than fifty 
pounds a year. (d) 

(4.) This Section shall apply to judgments in ejectment for non- 
payment of rent, or for debt or damages recovered but not executed 
before the passing of this Act (e) against the tenant of such holding 
as aforesaid. 

Where any such judgment for non-payment of rent so recovered 
shall be executed against any such tenant as aforesaid, the Court 
may, notwithstanding such execution, within three months after 
the passing of this Act, and under like conditions, and subject to 
like terms as to instalments and otherwise, as if the judgment had 
not been executed, make an order setting aside such execution, 
staying the further execution of such judgment, and, if necessary, 
restoring the tenant to the possession of the holding. 

In case of any judgment for debt or damages so recovered against 
such tenant, the same shall not be executed against the tenant’s 
interest in his holding without the leave of the Court, within the 
like period. 

(a) Under the County Court Rules of 1890, Order XVII., Rule 5, the Judge has 
power to put a stay upon the execution of a decree in ejectment in all cases. There 
is no power, however, independently of this Act, to put a stay upon the execution 
of an ordinary decree for payment of rent, or any other money demand (Sullivan 
y. Staples, 14 L. R. Ir. 131), though a decree may be made payable by instalments 


(14 & 15 Vic., c. 57, Sec. 112). A County Court Judge has only such powers as 
the statute law confers upon him, and his powers are strictly confined to those 
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given by statute: Smith v. M'‘Glone, 8 L. R. I. 267. Even as regards the power 
to put a stay of execution upon ejectment decrees, it was held by Harrison, J., 
that where the tenant had acquired a statutory term under the Land Act, 1881, 
the power no longer existed; non-payment of rent being a breach of the first 
statutory condition under Sec. 5: Lanesborough v. M‘Clean, 17 I. L. T. R. 75, 
MacD. 382. 

The Court will not, before judgment, make an order under this Section staying 
execution in an ejectment: Wallis v. Meany, 20 L. R. Ir. 496. 

Upon a motion for final judgment in an action for debt the Court will not 
entertain an application by the defendant to stay execution under this Section 
without service of a notice of motion for the purpose: Wewton v. Wolan, 
20 L. R. Ir. 619, 22 I. L. T. R. 25 (Ex. Div.); Wewton v. Byrne, 211. L. T. R. 82 
(Q.B.D.). 

The affidavit of the tenant on the application should set out the reasons of the 
tenant’s inability to pay—as, e.g., losses of stock, bad crops, bad prices for agricul- 
tural produce, &c.—and should give a full statement of his property, and, in fact, 
be made like a bankrupt’s statement of affairs. It must show that the inability to 
pay does not arise from the tenant’s own conduct, act, or default. (See Sutton 
v. Gallagher, 211. L. T. R. 56-57; and 211. L. T. & S. J. 569.) “It is not enough 
to satisfy me,” says Parizs, C.B., in giving judgment in that case, “that the 
tenant is unable to pay, but I must be satisfied that his inability does not arise from 
his own conduct, act, or default.” The rule is the same whether the application 
be to stay proceedings on an ejectment or upon the execution of a writ of ff. fa. 
against the tenant’s holding: per Pattes, C.B., Sutton v. Gallagher, 
aii. L. T. & §S. J. 569. The tenant should also state in the affidavit 
by what instalments he is prepared to pay the rent and costs in action of eject- 
ment, or what terms he offers in actions of debt or damages. It seems that the 
power given to the Court to order payment by instalments extends only to the 
case of ejectments for non-payment of rent; but in actions for debt or damages 
the Court usually on granting an application to stay proceedings under this 
Section puts the tenant under terms to bring in some money within a certain 
time. 

There is an inability to pay within the Section, if the payment would deprive 
the tenant of reasonable means of working the farm, and, as incidental thereto, of 
supporting himself: Newton v. Nolan, 20 L. R. Ir. 619; 22 I. L. T. R. 25. 

The stay of execution under this Section in an action of debt or damages extends 
only to the protection of the tenant’s interest in his holding, and does not prevent 
execution being levied against any other property he may possess seizable under 
a writ of fi. fa. 

The registration of a judgment as a mortgage, under 13 & 14 Vic., c. 29, is 
not a breach of a stay of execution: Barnett v. Bradley, 24 1. L. T. R. 39. 

(6) See Rules of Supreme Court, 1891, Order XLVII., Rule 11, post, and County 
Court Rules, 1890, Order XXIV., Rule 13, post. 

A Civil Bill Decree may be made payable by instalments which extend over 
more than a year from the date of the decree; and the decree may be executed 
after the lapse of a year in default of payment of instalments in such a case, 
notwithstanding the provisions of 14 & 15 Vic., c. 57, Sec. 139: Drapers’ Oo. v. 
Bradley, 22 L. R. Ir. 483; 22 I. L. T. R. 70 (Q.B.D.). It would appear from the 
judgment of Paurms, C.B., in Reg. v. MacGrath (24 L. R. I. 391) that the proper 
course is for the Clerk of the Peace not to issue the decree to the plaintiff until 
default has been made in paying an instalment (see 24 L. R. Tr., at p. 401), and 
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that, according to the analogy of a decree made payable by instalments under the 
Debtors Act, it may be executed at any time within one year of the date of 
its issue. See Doyle vy. Milmay, 6 Ir. Jur. (O.S.) 338. There is no power to 
renew a decree in ejectment (14 & 15 Vic., ¢. 57, Sec. 139), except where the 
defendant unlawfully retakes possession within six months after the decree has 
been executed (27 & 28 Vic., c. 99, Sec. 44), or for costs (14 & 15 Vic., c. 57, Sec. 139). 

When once the stay on the execution is removed by default in paying instal- 
ments, the judgment or decree may be executed by taking actual possession, and 
it is not necessary in such a case to follow the procedure prescribed by Sec. 7, 
ante: Heaney v. Lord Lurgan, 24 J. L. T. R. 91. 

(c) Where a decree is made payable by instalments, and the tenant makes default, 
his right of redemption is considerably curtailed. The period of six months run- 
ning, in this case, if the decree is executed, from the recovery of the judgment, not 
from the date of execution, as under Sec. 7. Moreover, if default is made more 
than six months after the date when the decree was pronounced, all right of 
redemption is determined by the execution of the decree. 

(d) The “holdings” reckoned under this Sub-section must be agricultural or 
pastoral in character; but a holding cannot be excluded from the calculation, 
simply because it is of a class which is excluded from the Land Acts, as, for instance, 
where it has been let for temporary convenience: Bank of Ireland v. Watkins, 
Morbetvedr. coo; 24 1. L. DT. R.-6l (Q°B.D.). 

Where a tenant’s holdings are valued at more than £50 a year, and the opera- 
tion of this Section is therefore excluded, the Court will not, upon the mere ground 
of the defendant’s inability to pay, put a stay upon the execution of a judgment: 
Desirt v. Townsend, 22 L. BR. Ir. 389; 22 I. L. T. R. 60 (C.A.); Newton v. Nolan, 
20 L. R. Ir. 619, 22 I. L. T. R. 25 (Ex. Div.). 

(e) The Court has no power to set aside an execution under this Sub-section where 
the judgment was executed before the passing of the Act: Barlow v. Carolan, 
20 L. R. Ir. 495, 21 I. L. T. R. 64; MacGillicuddy v. Doyle, 21 1. L. T. R. 73; 
Shaffrey v. Tiernan, 22 1. L. T. R. 33. 


81. Save as by this Act is otherwise expressly provided, every 
decree, order, and decision of a County Court Judge exercising 
jurisdiction under this Act, shall be subject to the like appeal as 
if the same were a decree pronounced by a County Court Judge in 
exercising ordinary civil bill jurisdiction under the Civil Bill Courts 
(Ireland) Act, 1851. 


The only place where it is “otherwise expressly provided,” is by Sec. 6; but 
appeals from the County Court in the case of applications by lessees to have fair 
rents fixed, under Sec. 1, are always heard by the Land Commission, not by the 
Judge of Assize, as this Section would seem to direct. 


$2. For aiding the County Court Judges in performing the duties 
imposed on them by the Act of 1881 and this Act, the Land 
Commission may from time to time, but subject to the approval of 
the Lord Lieutenant, nominate independent valuers, to some one 
of whom cach County Court judge may, whenever necessary, refer 
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Such valuers shall be paid such remuneration as the Treasury 


may determine. 
As to the position of these “independent valuers” generally and their duties, 
see notes to Land Act, 1881, Sec. 48 (4), ante p. 3387. 


PART IV. 
Miscellaneous. 


33.—(1.) In the case of the High Court the powers of making 
Rules and Orders, and of prescribing forms, and of regulating the 
mode of proving the service, and of proving the date of service of 
notices under this Act, and of determining the persons upon whom 
notices under this Act are to be served, and for prescribing anything 
by this Act authorised to be prescribed, shall be from time to time 
exercised by the authority and in the manner prescribed by the 
sixty-first Section of the Supreme Court of Judicature Act (Ireland), 
1877, and in that Section, for the purposes of rules under this Act, 
the Lord Chancellor and the other judges therein referred to, or any 
four of them with the Lord Chancellor, shall be substituted for the 
judges therein referred to. 

In the case of the Land Commission, rules may be made in the 


manner provided by the Land Law (Ireland) Act, 1881. 


In the case of the county court, the above-mentioned powers 
shall from time to time be exercised by the authority and in the 
manner prescribed by Section seventy-nine of the County Officers 
and Courts (Ireland) Act, 1877. 

(2.) On the passing of this Act, the authority mentioned in the 
eighty-fourth Section of the County Officers and Courts (Ireland) 
Act, 1877, shall amend the existing scale of fees, costs, and charges 
to be paid to counsel and solicitors in ejectments for non-payment 
of rent in the Civil Bill Courts (a) so that the total fees, costs, and 
charges in any such ejectment as between party and party shall, so 
far as may be practicable and reasonable, not exceed the total fees, 
costs, and charges between party and party according to the scale 
for the time being in force of such fees, costs, and charges in 
ordinary civil bills, as if such ejectment were an ordinary civil bill 
and the annual rent of the holding for which such ejectment is 
brought was the amount sued for er recovered respectively in such 
ordinary civil bill. Such amended scale of fees, costs, and charges 
may be subsequently amended from time to time by the same 
authority if in practice it is found to be insufficient. 


Se eh © 
‘ 
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(a) See Schedule of Fees under this Section, after County Court Rules, p. 713 


? 


post. 


34. In this Act, unless the context otherwise requires— 

The expression “ejectment’’ means any action for the recovery 
of the possession of land in the High Court of Justice or in 
the Civil Bill Court: 

The expression “judgment” as respects ejectment means decree 
of a Civil Bill Court or a judgment of the High Court: 
The expression “ writ of possession ”’ includes a decree for posses- 

sion : 


¢ 


The expression “incumbrance”’ (a) means any legal or equitable 
mortgage in fee, or for any less estate, and also any money 
secured by a trust, and also any legacy, portion, lien, or other 
charge, whereby a gross sum of money is secured to be paid 
on an event or at a time certain, and also any annual or 
periodical charge which, by the instrument creating the same, 
or any other instrument, is made purchasable on payment of 
a gross sum of money, and every other charge on land which 
is deemed an incumbrance in a Court of Equity, and which 
a Court would discharge by a sale of the land charged, or 
by the appointment of a receiver over the same: 

The word “landlord” shall, for the purposes of sales to tenants 
under the Land Law (Ireland) Acts, include any person 
entitled to an estate as a trustee for sale, and any limited 
owner, (0) as defined by Section thirty-three of the Landlord 
and Tenant (Ireland) Act, 1870: 

The expression “tithe rentcharge ” includes any annual sum 
payable to the Land Commission under the thirty-second 
Section of the Irish Church Act, 1869, as amended by any 
Act or Acts: 

The expression “land improvement charge ’ 
for land improvement loans payable to the Commissioners of 
Public Works in Ireland under the Act of the session of the 
tenth and eleventh years of the reign of Her present Majesty, 
chapter thirty-two, intituled “An Act to facilitate the 
Improvement of Landed Property in Ireland,” and the Acts 


) 


includes any charge 


amending the same: 

The expression “drainage charge” includes any charge for 
drainage loans payable to the said Commissioners under the 
same Act and Acts amending it, or under the Act of the 
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Sect. 34, session of the fifih and sixth years of the reign of Her ' 
5 & 6 Vie., ©, 89. present Majesty, chapter eighty-nine, or any subsequent Act; 
(c) and also any charge payable to the Drainage Board of a 
26 6 27Vie, Drainage District under the Drainage and Improvement of 
c. . 


Land Act (Ireland), 1863, and the Acts amending the same: 
Save in Part Two of this Act, the expression “ holding ’’ does not 
include any holding which is not agricultural or pastoral or 
partly agricultural and partly pastoral in its character : 
The expression “ prescribed,” when used with reference to pro- 
ceedings before the Land Commission, means prescribed by 
44 & 45 Vic., rules made under the’ Land Law (Ireland) Act, 1881; when 


ae used with reference to other proceedings, means prescribed 
by Rules made under the Supreme Court of Judicature Act 
40 & 44 Vic., (Ireland), 1877, as amended by this or any other Act, or 
bn under the County Officers and Courts (Ireland) Act, 1877, 
as the case may be: 
The definitions contained or incorperated in the Land Law 
40 & 41 Vic., (Ireland) Act, 1881, and the County Officers and Courts 
sa (Ireland) Act, 1877, shall apply to this Act. (d) 
33 & 34 Vic., The expression “The Land Law (Ireland) Acts ” includes the 
ta & 45 Vic,, Landlord and Tenant (Ireland) Act, 1870, the Land Law 
tb 847 Vie, (Ireland) Act, 1881, Part II. of the Tramways and Public 
48 &49 Vic., Companies (Ireland) Act, 1883, the Purchase of Land 
(Ireland) Act, 1885, and any Act amending them. - 
(a) The definition of “ Incumbrance” here given is identical with that contained 
in Sec. 1 of the Landed Estates Court Act, 1858. 
Powers of (b) “Trustees for charities entitled to receive the tenants’ rents are undoubtedly 


PA ee 10 landlords within the definitions both of the Act of 1881 and the Act of 1870, and 
it did not require the definition in the Act of 1887 to make them so; but they 
are a class of landlords who can only make a valid sale either under their instru- 
ment of constitution or by virtue of a statutory power. The Legislature subjected 
them to restrictions which are certainly not expressly repealed. I find it impos- 
sible to say that the definition in the Act of 1887 amounts to an implied repeal: ” 
(per O’Hacan, J., In re Finnegan’s Estate, MacC., at p. 36). As to what these 
restrictions are, see notes to Land Purchase Act, 1891, See. 14, post, which enables 
Trustees for Charities to sell under the Land Purchase Acts, subject to “such 
consent (if any) as would be required in the case of a sale independently of the 
said. Acts.” See also In re College of Physicians, 32 L. R. Ir. 341 (C.A.). 

Trish Drainage (c) For a list of the Acts constituting what is called the Irish Drainage Code, see 

Code, notes to Land Act, 1870, Sec. 36, ante, p. 193; and as to the liability of the 
lessor’s estate for unpaid instalments, see Whites, Minors, 25 L. R. Ir. 418 (1.C.), 
and Attorney-General v. Ireland, 15 L. R. Ir. 145 (C.A.); 11 L. R. Ir. 401 (¥.C.); 
Attorney-General v. Wilson, 31 L. R. Tr. 28; Board of Works v. Symes, 
32 L. BR. Ir. 598 (C.A.); Attorney-General v. Fetherstone, 32 L. R. Ir. 614 (C.A.), 
and 52 & 53 Vic., c. 71, Secs. 5 & 6. 


eee a~ * 
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There is no provision in this that it is to be construed as one with the pre- Sect. 35 
vious Land Acts, like that confAined in Sec. 57 of the Land Act, 1881. See, ante, pow higoAcete 
p. 843. Nevertheless, it is clear that, in the words of Patixs, C.B., all the Land to be construed. 
Acts “must be construed together as one harmonious whole.” See his judgment in 
Ireland v. Landy, 22 L. BR. Ir., at p- 421, quoted, ante, p. 2. 


05. This Act may be cited for all purposes as the Land Law short titi. 
(Ireland) Act, 1887. 


SCHEDULE. 


Form or Notice To BE SERVED AFTER JUDGMENT IN EvyectmeNT ror NON-PAYMENT Schedule 
x ‘ 


oF REx. OR Spa 
Section 7, 
In the High Court of Justice in Treland, Division [or in the Civil Bill 
Court of the County of al 
Between A.B. - - - - - - - Plaintiff ; 
and ; 
CD and BF. * - - - - - - Defendants. 


To C.D. and £.F., &c. 


Take notice, that a judgment [or deeree] for the recovery of the lands of 
for non-payment of rent has been recovered by the above-named J.B. 

And that any person entitled by law to redeem the said lands must do so within 
a period of six months from the service [or posting] of this notice, and that any 
person being a tenant or having a specific interest in the tenancy, and desiring 
to redeem, must pay to 4.B. [landlord’s name], at , or G.H. [agent’s 
name] at (a) , or lodge in the Division of the High Court [or with 
the Clerk of the Peace], the rent, arrears, and costs within the said period of 
six months. The particulars of the rent and costs are as follows:—{set them out 
as in the judgment or decree (b)]. 

On the service [or posting] of this notice, the persons to whom it is addressed, 
being in pcssession of any part of the lands, are deemed to be in possession as 
caretakers] and the service of this notice operates in the same manner as if the 
judgment [or decree], in ejectment had been executed against them, and as if 
having been removed from possession, they had been reinstated as caretakers. 


Signed by @.H. for A.B. (c) 
Dated, &e. 


(a) The notice should specify a place for payment, otherwise it will be invalid 
Arthur v. M‘Geady, 32 L. R. Ir. 510: 27 I. L. T. R. 114. See notes to Sec. 16 
ante, p. 408. 

(b) Even though a payment on account may have been subsequently made. See 
Kane v. Mulholland, 28 L. R. Ir. 59, Butsce, also Land Act, 1896, See. 16, post, p. 555. 

(c) It is not necessary that the agent of the plaintiff should personally sign the 
notice. It is sufficient if any person authorized by him puts his name to it; the 
plaintiff may sign in his own name if he has no agent: Browne v. Kinsella 
94 L. R. Ir. 99. See ante, p. 408. 


1-2. 


Certain assign- 
ments, made 
without consent 
in writing, to be 
valid. 

50 & SI Vic., 

ce. 33. 
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LAND LAW (IRELAND) ACT, 1888. 
(51 & 52 VICT., CAP. 13.) 


Aw Act To AMEND Section OnE or THE Lanp Law (IRELAND) Act, 
1887, IN REGARD TO LEASEHOLDERS. [28th June, 1888.] 


BE it enacted, &. 


1. No application under Section one of the Land Law (Ireland) 
Act, 1887, made by any person claiming as lessee under a lease 
containing an agreement restraining or prohibiting assignment shall 
be disallowed on the ground that such lease has been assigned 
contrary to such agreement, when the landlord has consented to 
such assignment, and such consent has been established by evidence 
satisfactory to the court () notwithstanding that such consent has 
not been given, made, or evidenced in the manner prescribed by the 
tenth Section of the Landlord and Tenant Law Amendment Act 
(Ireland), 1860 (a): Provided always, that any person claiming to be 
lessee under any lease, whose claims shall have been allowed by the 
Court under this Section, and his executors, administrators, and 
assigns, shall be estopped in any proceedings whatever from denying 
that such person was assignee of such lease at the time when his 
claim was allowed. (c) 

For the purposes of this Act the term “ assignment’ shall include 
an equitable assignment, and the term “lessee” in Section one of 
the Land Law (Ireland) Act, 1887, shall include persons entitled to 
the interest of the lessee under such equitable assignment. 

This Act deals only with assignments in violation of covenants or agreements ; 
not with sub-lettings: Smyth v. Mdie, 271. L. T. R. 86. As to the latter, see now 
Land Act, 1896, Sec. 11, post, p. 550. - 

(a) This provision is now extended to the case of leases executed between 1st 
June, 1826, and 1st May, 1832, not containing a clause authorizing assignments. 
See Land Act, 1889, post; see also as to eovenants against assignment generally, 
notes to L. & T. Act, 1860, Sec. 10, ante, pp. 29-35; and to Land Act, 1887, Sec. 1, 
ante, p. 894. 

(b) Where a landlord had received rent from an assignee direct for a number of 
years, and had given him receipts in his own name, it was held that there was 
sufficient evidence of consent to comply with the Section: Stewart v. Wray, 241. L. 


T. R. 16 (Sub-Com.). 
(c) Although the Section enables an assignee to have a fair rent fixed, and 
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estops him from denying that he is assignee, where no written consent to the Sects. 1-2. 
assignment has been obtained, yet it does not vest the interest in the lease in him oe 


so as to enable a creditor to levy execution against it: Kavanagh v. Crowley, 33 I. 
L. T. R. 30 (Q. B. D.). 


2. This Act may be cited for all purposes as the Land Law Shovttitle. 
(Ireland) Act, 1888; and the Land Law (Ireland) Act, 1887, shall 
be read as if this Act were incorporated therein. 


Sects. 1-38. 


Amendments in 
the Timber 
Acts. 


44 & 45 Vic., 


Aqaendment of 
33 & 34 Vic., 
@. 46, 8. 4, 


Short title. 
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TIMBER (IRELAND) ACT, 1888, 
(51 @i52 VIG, GAP. 37) 


Aw AcT TO AMEND THE ACTS RELATING TO THE PLANTING OF TIMBER 
TREES IN IRELAND. [13th August, 1888.] 
BE it enacted, &e. 


1. From and after the passing of this Act, the Act of the session 
of the Irish Parliament of the twenty-third and twenty-fourth years 
of the reign of King George the Third, chapter thirty-nine, intituled 
“An Act to amend the Acts relating to the planting of Timber 
Trees,” shall be amended as follows :— 

(1.) Every tenant of a holding who has a statutory term therein 
under the Land Law (Ireland) Act, 1881, shall have the 
same rights and privileges as are conferred by the said 
Act of King George the Third upon tenants for years 
exceeding fourteen years unexpired, subject to the con-. 
ditions imposed by the said Acts. 

(2.) The said Act of King George the Third, and the other Acts 
relating to the planting of timber trees in Ireland, shall 
extend to and include fruit trees. 


See the principal Sects. of the Timber Acts, pp. 925-929, Appendix, post; and see 
also notes to L. & T. Act, 1860, Sec. 31, ante, pp. 62-63. 


2. A tenant of a holding under a lease made for a term certain 
of not less than thirty-one years, or, in cases of leases made before 
the first day of August, one thousand eight hundred and seventy, 
for a term of a life or lives with or without a concurrent term of 
years, which leases shall have existed for thirty-one years before 
the making of the claim, shall be entitled to claim compensation 
under the fourth section of the Landlord and Tenant (Ireland) Act, 
1870, in respect of trees planted and registered by him under the 
provisions of the.said Act of King George the Third: Provided 
always, that no claim may be made under this Act exceeding in 


amount the value of such improvement at the time the claim is 
made. 


3. This Act may be cited for all purposes as the Timber (Ireland) 
Act, 1888. 


eae 


PURCHASE OF LAND AMENDMENT ACT, 1888, 
(51 & 52 VIC., CAP. 49.) 


An ACT FURTHER TO FACILITATE THE PURCHASE OF Lanp 1n IRELAND 
BY INCREASING THE AMOUNT APPLICABLE FOR THAT PURPOSE BY 
THE Lanp Commission. [24th December, 1888. ] 

BE it enacted, &e. ; 


1. Section two, Sub-section (¢), of the Purchase of Land (Lreland) 
Act, 1885, and the Acts amending the same, shall be read and con- 
strued as if the words “ten million pounds” were substituted for 
the words “ five million pounds” in the said Sub-section: and* the 
money required for the purpose of advances under the said Acts as 
amended by this Act shall be advanced out of the Local Loans 
Fund, in accordance with the National Debt and Local Loans Act, 
1887. 


2. No advance shall be sanctioned by the Land Commission 
to any one purchaser (a) of land under the Purchase of Land 
(Ireland) Act, 1885, or the Acts amending the same, exceeding the 
sum of three thousand pounds, unless in the opinion of the Land 
Commission the advance of such larger amount (not exceeding five 
thousand pounds) is expedient for the purpose of carrying out sales 
on the estate of the same landlord. (0) 


The limitation on the amount of an advance hereby imposed is substituted for 
that of £5,000 provided by the 17th Section of the Act of 1887, now repealed. 
It applies to cases under the Redemption of Rent Act, 1891, as well as to ordinary 
sales by agreement: Gun-Cunningham v. Byrne, 30 L. R. Ir. 384. (See judgment 
of Bewtey, J., at p. 388.) Roch v. Mulcahy, 271. L. T. R. 12. 

In dealing with large holdings, the price of which would naturally exceed 
£3,000, it should be remembered that an advance can be made, now, for the 
purchase of a holding subject to a rentcharge payable to the vendor. (Land Act, 
1896, Sec. 36.) The rent, therefore, may be fined down by the amount of the 
advance the Land Commission can sanction under this Section. 

(a) In computing the amount of the advances to one purchaser, an advance 
made to him as trustee or personal representative of a deceased person is not 
to be included. (Land Act, 1896, Sec. 30.) 

* The portion of this Section in italics is repealed by Land Act of 1896, 


2nd Schedule. 


Sects. 1-2. 


Increase of 
limit of 
advances by 
Trish Land 
Commission, 
and provision 
therefor. 

48 & 49 Vic. 
ec. 73, 


Limitation of 
advances. 

48 & 49 Vic, 
¢c. 73. 


Sects. 2-7. 


Sub-letting. 


Short title. 
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(6) The words “sales on the estate of the same landlord” include the particular 
sale in respect of which the advance is sought: Shaw v. Townshend, 
341. L. T. R. 191. In that case an advance of £4,130 was sanctioned, as other- 
wise the other sales on the estate would have fallen through. 


3. (Repealed by Land Act, 1896, 2nd Schedule. Similar pro- 
visions are enacted by Sec. 35 of that Act.) 


4, Where the Land Commissioners shall after the passing of this 
Act sanction an advance for the purchase of a holding which is 
agreed to be sold subject to a sub-tenancy or sub-letting of any kind, 
they may prescribe such terms as to rent and otherwise wise with regard 
to the part sublet as they think are 

See notes to Land Purchase Act, 1885, Sec. 2, ante, p. 369. 


5. (Repealed by Land Purchase Act, 1891, Schedule ITI.) 
6. (Repealed by Land Act, 1896, 2nd Schedule.) 


7. This Act may be cited for all purposes as the Purchase of 
Land (Ireland) Amendment Act, 1888. 


PURCHASE OF LAND AMENDMENT ACT, 1889. 
(52 & 53 VIC. CAP. 13.) 


o— 


An Act To amenp THE PurcHasr or Lanp (IRELAND) Act, 1885, 
AND THE ACTS AMENDING THE SAME. [24th June, 1889.] 


WHEREAS in some cases it is desirable to enable tenants about 
to purchase, under the Purchase of Land (Ireland) Act, 1885, and 
the Acts amending the same, to increase the size of their holdings 
by purchasing additional lands which are reasonable adjuncts to 
such holdings: 


BE it therefore enacted, &c. 


1. Where the sale of a holding is about to be made (a) by a land- 
lord to a tenant under the Purchase of Land (Ireland) Act, 1885, and 
the Acts amending the same, and such tenant is desirous of pur- 
chasing additional land which either adjoins such holding or is in 
the opinion of the Land Commission under the special circumstances 
of the case reasonably required for the suitable and convenient use 
and enjoyment of such holding, the Land Commission may, if it 
thinks fit, advance to the tenant, for the purpose of purchasing such 
additional land, the principal money, to be paid in like manner 
as if the purchaser had been tenant of such additional land at the 
time of the purchase and was about to purchase the same under the 
said Acts, and the provisions of the said Acts shall apply to the 
sale cf additional land under this Act in like manner as if the 
purchaser had been the tenant of such land at the time of the 
purchase. 

Provided always, that nothing in this Act contained shall 
authorize the making to any one tenant of a larger advance than 
that which the Land Commission is authorized to sanction to any 
one purchaser of land under the Purchase of Land (Ireland) Act, 
1885, and the Acts amending the same. 

(a) The Land Purchase Act (No. 2), 1901 (1 Ed. VIL., ¢. 30), now provides that this 
Act shall apply, with the necessary modifications, where a tenant is desirous of pur- 
chasing land, notwithstanding that the sale of his holding is not about to be made 


under the Land Purchase Acts. See that Act, post, 605-6. a 
An advance was sanctioned under this Section for the purchase of additional 


Sect. 1. 
48 & 49 Vic., 
¢e. 73. 


Land Commis- 
sion may 
advance money 
to tenants to 
purchase lands 
to increase the 
size of their 
holdings. 


Sects. 1-6. 


Application of 
48 & 49 Vic., 
C. 73, 8.16. 


Additional land 
not to exceed 
10 acres or £10 
a year Govern- 
ment yalue. 


Power to make 
rules. 


Construction of 
Acts. 


Short title. 
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land containing a plantation and a quarry on special terms: Duke of Abercorn’s 
Estate, 241. L. T. R. 85, MacC. 48. 

The additional land must either not exceed ten acres or be valued at a sum 
not exceeding £10 (Sec. 3, post). 

The powers hereby conferred have been held by Commissioner MacCarruy not 
to be retrospective: Harl of Hgmont’s Estate, MacC. 44. 


2. Where the vendor is a tenant for life, or a person having the 
power of a tenant for life within the meaning of those expressions. 
as used in the Settled Land Act, 1882, such vendor shall have all 
the powers given to the landlord by Section six of the Purchase of 
Land (Ireland) Act, 1885, and all the provisions of such Section 
shall apply to the sale. 

This Section shall apply to the trustees of a settlement in the 
same manner as it applies to a tenant for life. 


3. No advance shall be made by the Land Commission to any 
one purchaser for the purpose of purchasing over ten acres of land 
under this Act, unless in cases where the land purchased under this 
Act is valued under the Acts for the valuation of rateable land in 
Ireland at an annual sum not exceeding ten pounds. 


4. Rules for carrying this Act into effect shall be deemed to be 
rules under the Land Law (Ireland) Act, 1881, and shall be made 
by the Land Commission, and forms and tables shall be made 
or adapted by the Land Commission for the purposes of this Act. 


5. The Purchase of Land (Ireland) Act, 1885, the Land Law 
(Ireland) Act, 1887, and the Purchase of Land (Ireland) Amend- 
ment Act, 1888, except so far as the same respectively are expressly 
altered or varied by this Act or are inconsistent therewith, and 
this Act, shall be construed together as one Act. 


6. This Act may be cited for all purposes as the Purchase of 
Land (Ireland) Amendment Act, 1889. 


LAND LAW ACT. 1888, AMENDMENT ACT. 1889. 
(52 & 53 VIC., CAP. 59.) 


8 


An Act To AMEND THE Lanp Law (Ire~anp) Act, 1888, witH 
REGARD TO LEASEHOLDERS. [80th August, 1889.| 


BE it enacted, &c. 


1. This Act may be cited for all purposes as the Land Law 
(Ireland) Act, 1888, Amendment Act, 1889. 


2. Section one of the Land Law (Ireland) Act, 1888, shall be 
read and construed as if the words “and no application under the 
“said Section made by any person ciaiming as lessee under a lease 
“executed after the first day of June, one thousand eight hundred 
“and twenty-six, and before the first day of May, one thousand 
“eight hundred and thirty-two, not containing a clause expressly 
“authorizing and empowering assignment, shall be disallowed on 
“the ground that the consent of the landlord to any assignment of 
“ such lease has not been given, made, or evidenced in the manner 
“prescribed by the third Section of the Act passed in the seventh 
“year of the reign of King George the Fourth, chapter twenty-nine, 
“intituled ‘An Act to amend the Law of Ireland respecting the 
““ assionment and sub-letting of lands and tenements,’ when the 
“Jandlord has consented to such assignment, and such consent has 
“een established by evidence satisfactory to the court,” were 
inserted therein after the figures “ 1860.” 


See notes to Land Act, 1888, ante, p. 448; to Land Act, 1887, Sec. 1, ante, 
p. 394 ; and to Landlord and Tenant Act, 1860, Sec. 10, ante, pp. 30-31. 


Sects. 1-2 


Short title. 


Certain assign- 
ments made 
without par- 
ticular consent 
to be valid. 

51 & 52 Vic.. 

ec, 13. 


7 Geo. 4, c. 29, 
s.: 


Sects. 1-2. 
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bog by Land 
Commission. 


Grant of 
privilege of 
turbary. 


TURBARY (IRELAND) ACT, 1891, 
(54 & 55 VIC. CAP. 45.) 


—2_ FAS a_D — 


An AcT TO PROVIDE FOR AND REGULATE THE USER BY PURCHASING 
TENANTS OF Ricuts or TuRBARY.* [5th August, 1891.] 


BE it enacted, &e. 


1.—(1.) Where any tenants of holdings on an estate have agreed 
to purchase their holdings, the Land Commission may, if the land- 
lord agrees to sell any bog on the estate, purchase the same for 
the benefit of any tenants or purchasers of holdings on the estate 
who have been accustomed to exercise, whether as of right or by 
permission, any privilege of turbary over any bog on the estate, or 
for the benefit of any other tenants or purchasers of holdings on 
such estate and of other inhabitants of the neighbourhood. 

(2.) The amount of the purchase money and costs shall be 
defrayed as part of the expenses of the Land Commission, and all 
sums received by the Land Commission in respect of bogs purchased 
in pursuance of this Section shall, if directed by the Treasury, be 
applied as an appropriation in aid of money provided by Parliament 
for the expenses of the Land Commission, and, so far as not so 
directed, shall be paid into the Exchequer, 

(3.) The Land Commission, before purchasing any bog, shall be 
reasonably satisfied that they will ultimately realise by means of 
the bog an amount sufficient to repay the purchase money with 
interest at the rate of three and one-eighth per centum per annum. 


2. Where the Land Commission purchase a bog on an estate, 
and any tenants or purchasers of holdings on the estate have been 
accustomed, whether as of right or by permission, to exercise any 
privilege of turbary, the Commission shall grant them that privi- 
lege, subject to the provisions hereinafter contained as to payment, 
conditions, and regulations, and, so far as such grants shall not 
extend, may grant privileges of turbary to the tenants or purchasers 
of holdings on the estate and to other inhabitants of the neighbour- 


* Rules were issued under this Act by the Land Commission, on 15th August, 
1891. See, post, pp. 918-914. 
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hood, or any of them, and, so far as such grant shall not extend, 
in every case shall require such payments as the Land Commission 
consider will, after deducting current expenses, pay off with interest 
the purchase money and costs of purchase, and may make such 
conditions and regulations as they think expedient as to the 


exercise of the privileges granted. 


8. When the bog or any part thereof is exhausted for purposes 


of turbary the Land Commission may sell the same. 


4,—(1.) Where a holding for the purchase of which an agreement 
has been entered into by a tenant comprises a bog which is subject 
to a right of turbary exercisable by persons other than the pur- 
chaser of the holding, the Land Commission on the prescribed 
application may make regulations for the purpose of securing that 
the exercise of the right shall not prevent the future reclamation 
of the bog, and that such persons shall have reasonable facilities 


for the exercise of the said rights. 


(2.) Any regulations under this Section may provide for the 
punishment of any breach of them by a fine not exceeding five 


pounds to be recovered in a court of summary jurisdiction. 


Sects. 2-7. 


Sale of 
exhausted bog. 


Regulations 
for exercise 
of rights of 
turbary. 


5. This Act shall apply where holdings have been purchased Application of 
whether before or after the commencement of this Act, under any ® Ba 30 Mies, 


of the Land Purchase Acts, or under the Irish Church Act, 1869: 


Provided that, where a holding subject to a right of turbary has 
been purchased before the commencement of this Act, the regula- 
tions under this Section shall be made only on the application of 


the proprietor of the holding. 
6. In this Act— 


(1.) “Land Purchase Acts” means the Landlord and Tenant 
(Ireland) Act, 1870 (Parts II. and III.); the Land Law 
(Ireland) Act, 1881 (Part V.); the Purchase of Land 
(Ireland) Act, 1885; the Purchase of Land (Ireland) 
Amendment Act, 1888, and any Act amending the same. 

(2.) “ Estate” means any lands belonging to one landlord which 
the Land Commission may declare form a separate estate 


for the purposes of this Act. 


(3.) Other expressions have the same meanings respectively as in 


the Land Purchase Acts. 


. 


7, This Act may be cited as the Turbary (Ireland) Act, 1891. 


Definitions. 


Short title. 


Sect. 1. 


Advances by 
guaranteed land 
stock. 


51 & 52 Vic., 
¢, 2, 


PURCHASE OF LAND ([RELAND) ACT, 1891, 
(54 & 55 VICT., CAP. 48.) 


An ACT TO PROVIDE FURTHER FUNDS FOR THE PURCHASE or Lanp IN 
IRELAND, AND TO MAKE PERMANENT THE LAND ComMissION; AND 
TO PROVIDE FOR THE IMPROVEMENT OF THE CoNnGESsTED DistTRICTS 
IN IRELAND. [5th August, 1891.] 
BE it enacted, &c. 


PART i 
Land Purchase and Land Commission. 


1.—(1.) Every advance under the Land Purchase Acts as 
amended by this Act after the commencement of this Act, except 
as hereinafter mentioned, shall be made by the issue of a sum of 
guaranteed land stock equal in nominal amount to the advance; 
such stock, as between vendor and purchaser of the holding pur- 
chased, shall be accepted by the vendor as equal in value to the 
nominal amount thereof. (a) 

(2.) Such stock shall be a capital stock, consisting of annuities 
yielding dividends at the rate of two pounds fifteen shillings per 
cent. per annum on the nominal amount of the capital, payable by 
equal half-yearly payments on the first days of July and January, 
and after thirty years from the commencement of this Act, and not 
before, shall be redeemable in accordance with Sub-section two of 
Section two of the National Debt Conversion Act, 1888, as if it 
were stock redeemable under that Section; and for the purpose of 
such redemption of any stock, at or before the expiration of the 
term of forty-nine years from the time of the issue of such stock, a 
Sinking Fund shall be established by means of an annual sum at 
the rate of one per cent. on the nominal amount of the capital, 
payable in equal half-yearly payments. 

(3.) The said dividends and payments to the Sinking Fund shall 
be paid out of the Land Purchase Account hereinafter mentioned, 
and, if that is insufficient, shall, to the extent of the deficiency, be 
paid as a temporary advance out of the Consolidated Fund, and 
every such advance shall be repaid to the Consolidated Fund out 
of the Guarantee Fund as provided by this Act. 
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This Section does not apply to cases where the advance has been sanctioned 
under the Acts of 1885 and 1887, before it was passed: M‘Kelvey’s Estate, 
Fitzgibbon, Irish Land Reports, 90. 

(a) The trustees of any incumbrance, charge, annuity, or rent, may also, at their 
discretion, accept land stock at its par value in lieu of cash (see Sec. 15, Sub-sec. 3, 
of this Act, post). And tithe rentcharges and head rents payable to the Land 
Commission may be redeemed by land stock at its par value (Sec. 17). But head 
rents and incumbrances must still be redeemed in cash, unless the persons entitled 
to the redemption money consent to take land stock in lieu thereof. See notes 
to Sec. 20, post. 

Guaranteed land stock may be converted into consols, if the holder so desires 
(Sec. 15, Sub-sec. 2, post). 


2. Where a person liable to pay a purchase annuity either— 
a. Redeems the annuity or any part thereof; or 
b. Pays on a gale day or within fourteen days thereafter the 
instalment due on that gale day ; 

the payment of the redemption moncy, or, as the case may be, of 
one-fourth of the instalment, may be discharged by the prescribed 
transfer to the National Debt Commissioners of an equal nominal 
amount of guaranteed land stock, and such transfer may be made 
through the medium of a post office savings bank in the prescribed 


manner. 


3. 


amount O{ not less than ten million pounds has been issued, the 
Treasury are\ef opinion, having regard to the average market price 
of the said stock 
immediately preced 
bearing dividends at bye rate only of two pounds ten shillings per 
ominal amount of the capital, would be 


M at any time after guaranteed land stock to a nominal 


for the period, not less than twelve months, then 
ing, that the market price of a like stock, but 


cent. per annum on the 
one hundred pounds cash 
they shall cause notice to be given that after the date specified in 
the notice the following provisiot\ will apply, and the same shall 
apply accordingly ; that is to say,— 
a. The guaranteed land stock issue 
agreement made subsequently to th 
dividends at the rate only of two po 

cent. per annum on the nominal amount 

6. The annual sinking fund payment on stock 
advances shall be at the rate of one pound two’ 

cent. on the nominal amount of the capital; 

c. The county percentage shall continue to be at the rate dé five 


fer an equal nominal amount of stock, 


for advances under any 
said date shall yield 
ds ten shillings per 
af the capital ; 

sued for such 


shillings per cent. per annum on such advances ; 
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Sect. 4. d. The purchase annuity for the repayment of any such advance 


shall be at the rate of three pounds seventeen shillings per 
cent. instead of four pounds per cent. per annum on the 
advance ;\— 

é. The provision&, of this Act with respect to guaranteed land 
stock, and the’ ividends thereon, and the sinking fund pay- 
ments for the pint shall apply to stock issued for such 
advances, with tha substitution of the last-mentioned 


amount of dividends 4nd sinking fund payments for those 
mentioned in such provisions. 


eetan tS Puchace ~=©4&.—(1.) The Land Commission shall establish a Land Purchase 
Sia Account and under the prescribed rules carry thereto and apply 
as follows all moneys received on account of any purchase annuity 

for the discharge of an advance. 
(2.) All sums so carried in respect of the current half-yearly 
instalments of the annuity shall be applied in the following order: 
a. In paying the dividends and Sinking Fund payments on an 
amount of guaranteed land stock equal to the amount of the 

advance; and 

b.*_In paying to the Guarantee Fund an annual sum (in this Act 
referred to as the county perceatage) at the rate of five shillings 
for every hundred pounds of the advance; and the whole or 
any part of such percentage not required for the purposes of 
the Guarantee Fund shall be paid out of that fund to the 
Local Taxation (Ireland) Account and applied towards the 
cost of providing labourers’ cottages under the Labourers 


+ 46 & 47 Vie, (Ireland) Acts, 1883 to 1886, in the county in which is situate 
aaa Vic, the holding charged with the annuity, on such terms and con- 
c. 59. 


ditions and subject to such regulations as the Lord Lieutenant 
thinks expedient ; save that, where it appears to him, on the 
representation of the Local Government Board, that the whole 
or any part of such percentage cannot with advantage be so 
applied, he may order the same to be applied as af wt were 
bart of the share of the county in the Irish probate duty 
grant, and he may for the purposes of this Section withhold 
or suspend the distribution of the whole or part of the said 
percentage when paid to the Local Taxation (Ireland) Account. 
(3.) All sums carried to the account in respect of arrears of the 


*The portion of this Section in italics is 


repealed by Land Act, 1896, 
énd Schedule. See Sec. 27 of that Act, post. 
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purchase annuity, whether paid by the proprietor of the holding, 
or from the guarantee deposit, or from the proceeds of the sale of a 
holding, or from any other source, shall be paid to the Guarantee 
Fund ; provided that where a sum is applicable out of the guarantee 
deposit for the discharge or reduction of an irrecoverable debt, 
one-half only of the amount so applicable shall be paid out of the 
guarantee deposit to the Land Purchase Account; (a) and such 
one-half shall be carried to the Land Purchase account out of the 
guarantee deposit immediately on any sum due to the Land Com- 
mission in respect of an advance secured by a guarantee deposit 
having been declared an irrecoverable debt. Sums carried to the 
Guarantee Fund under this Sub-Section shall be applied in the 
same manner, subject to the provisions of this Act as to guarantee, 
and subject to the prescribed regulations, as the sums carried to the 
Land Purchase Account in respect of the current half-yearly instal- 
ments. 

(4.) All sums carried to the account in respect of the redemption 
of the purchase-annuity, whether received from the proprietor of 
the holding, or upon the sale of the holding, or from the guarantee 
deposit, and also (save as otherwise provided by or in pursuance of 
this Act) all other moneys carried to the Land Purchase Account, 
shall be paid to the Sinking Fund. 


Provision has been made for carrying this and the subsequent Sections into 
effect by Treasury Rules, dated 26th February, 1892. 

(z) Under this Sub-section the guarantee deposit would only seem to be liable 
to one-half of the particular deficiency on any one half-yearly instalment. For 
definition of an “irrecoverable debt” see Sec. 3 of Land Purchase Act, 1885, 
p. 370, ante, and Sec. 13 of Land Law Act, 1887, p, 418, ante. 


5.—(1.) There shall be established a Guarantee Fund under the 
direction of the Treasury, consisting of a cash portion and a contin- 
gent portion, and in every financial year there shall be paid to the 
Fund— 

a. In respect of the cash portion of the Fund— 

(i.) the Irish probate duty grant; and 
(ii.) a sum of forty thousand pounds, which shall in every 
financial year be paid out of the Consolidated Fund 
(in this Act referred to as the Exchequer contribu- 
tion); and 

(iii.) the county percentage; and 
8. In respect of the contingent portion of the Fund, if and when 
‘and to the extent required in pursuance of this Act,—the 
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seticae Irish share of the local taxation (customs and excise) duties 


and the following local grants, that is to say, grants— 
(i.) for rates and contributions in lieu of rates on Govern- 
ment property in Ireland ; 

(ii.) for the expenses of the Commissioners of National 
Education in Ireland under the accounts headed 
“Model Schools” and ‘‘ National Schools” ; 

(iii.) in aid of the maintenance of children in industrial 
schools in Ireland ; 

(iv.) in aid of the salaries of schoolmasters and school- 
mistresses in workhouses in Ireland, of the salaries 
of medical officers of workhouses and of dispensaries 
in Ireland, and of the cost of medicines and medical 
and surgical appliances in Ireland, and of the 
salaries of officers appointed or constituted under 

A & 42 Vic., the Public Health (Ireland) Act, 1878; and 
(v.) in aid of the cost of maintenance of pauper lunatics 
in district asylums in Ireland ; 
and the several sums constituting the cash portion and the contin- 
gent portion respectively of the Guarantee Fund shall be applicable 
to the purposes of that Fund in the order specified in this Section. 
(2.) The cash portion of the Guarantee Fund, so far as not 
required in any financial year for meeting charges on the Fund, 
shall, subject to the provisions of this Act with regard to the county 
percentage, be applied as follows, that is to say,— 
a. The Irish probate duty grant shall be paid to the Local 
51 & 52 Vic. Taxation (Ireland) Account, and applied in manner provided 
se by Section three of the Probate Duties (Scotland and Ire 
land) Act, 1888. 


b. The Exchequer contribution shall be carried to a Reserve Fund 
until a sum of two hundred thousand pounds has been so 
carried; and so far as not required for that purpose shall be 
paid to the Local Taxation (Ireland) Account; and the share 
of the municipal boroughs to which this Act does not apply, 
shall be ascertained and applied as if it were part of the 
Irish prebate duty grant; amd the residue shall be divided 
between the counties as nearly as may be in the proportion of 
the shares of the counties in the Irish probate duty grant; 
and such residue shall be applied towards the cast: of pro- 
viding labourers’ cottages in the several conties under the 
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Labourers (Ireland) Acts, 1883 to 1886, on such terms and Sects. 5-6. 
conditions and subject to such regulations as the Lord ee ee 
Lieutenant thinks expedient (2) save that where it appears * 19 « eoeee 
to him, on the representation of the Local Government — 
Board, that the whole or any part of such residue applicable 
to any county cannot with advantage be so applied,-he may 
order the same to be applied as if it were the share of the 
county in the Irish probate duty grant. 
(3.) The money paid to the cash portion of the Guarantee Fund 

shall from time to time during every financial year, so far as not 

required to meet the charges on the fund already accrued, be forth- 

with paid to the Local Taxation (Ireland) Account. 


(a) The power conferred by this Sub-section is extended to making regulations 


for defraying costs incurred in providing labourers’ cottages. Land Act, 1896, 
Sec. 39. 


6.—(1.) If the Land Purchase Account is at any time insufficient Bribe 
to meet the dividends and Sinking Fund payments, the deficiency oe 
shall be a charge on the Guarantee Fund, and, subject to such ee 
subsequent adjustment of charge between the several counties as "levy on 


county. 
hereinafter mentioned, shall be paid thereout to the Land Purchase 
Account, or, so far as the deficiency has been paid out of the 
Consolidated Fund, to that Fund. 

(2.) If the cash portion of the Guarantee Fund is at any time 
insufficient to pay all such charge, the Treasury shall send to the 
Lord Lieutenant a notice stating the sum required to meet the 
remainder of the charge and the date for its payment, and if the 
Lord Lieutenant before that date, or such later date as on his 
application the Treasury may allow, does not pay to the Guarantee 
Fund from the Local Taxation (Ireland) Account, the said sum, 
with interest at the rate of three per cent. per annum, or such other 
rate as the Treasury may fix, from the date of the notice; the 
Treasury shall order such sum and interest to be paid to the 
Guarantee Fund out of the local taxation (customs and excise) 
- duties and local grants forming the contingent portion of the Fund, 
and, subject to such subsequent adjustment of charge between the 
several counties as hereinafter mentioned, such sum and interest 
shall be deducted from the said duties and grants, and the Treasury 
by their order shall make such provision as seems to them necessary 
or proper for carrying the order into effect, and the order shall be 
duly observed. 

(3.) The Lord Lieutenant shall raise the said sum and interest, 


Sect. 6. 
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and also any sum which, upon any adjustment under this Act of a 
charge between the counties, is charged against a county in excess 
of the share of the county in the cash portion of the Guarantee 
Fund, by a levy upon the county liable; and for that purpose he 
shall send to the secretary of the grand jury (a) of the 
county a requisition for the payment of the sum _ therein 
named within such period therein mentioned, as the Lord 
Lieutenant, with the consent of the Treasury, thinks reason- 
able. The requisition shall be laid before the grand jury 
(a) at the next assizes, and the grand jury (a) shall, without 
any previous proceeding at any presentment sessions, present the 
sum payable in pusuance of the requisition, together with such 
further sum as will defray the costs of collection at the ordinary 
rate, to be levied off the county at large, and in default of such 
presentment the judge of assize shall order the sum to be raised, and 
such order shall have the force of a presentment; and the county 
treasurer shall out of the first moneys which he receives in respect 
of any presentment made at those assizes, pay the sum required 
into the Local Taxation (Ireland) Account, to be there placed to 
the credit of the county, and any sum paid out of moneys not 
levied under this Section shall be replaced out of moneys so levied. 

(4.) A charge on the Guarantee Fund shall, as between the 
counties, be adjusted and be borne by such county and in such 
manner, and the burden as between the local authorities and 
persons in the county shall, subject to the provisions of this Act, 
be adjusted and borne in such manner, as may be provided by 
regulations of the Lord Lieutenant made with the consent of the 
Treasury, and the benefit of any sum repaid to the Guarantee Fund 
from the Land Purchase Account shall be adjusted, in accordance 
with as nearly as may be the mode in which the burden of originally 
paying such sum was borne. 

(5.) The share of a county in the Guarantee Fund or any portion 
thereof for any purpose of this Act shall be ascertained by the 
Lord Lieutenant in accordance with the regulations under this 
Section, and the regulations shall provide for apportioning the 
Guarantee Fund in the proportion in which the Irish probate duty 
grant and the local taxation (customs and excise) duties and the 
Iccal grants are distributable among the local authorities and 
persons in each county on the basis of the financial year in which 
the apportionment is made, and shall provide for the share to be 
assigned to any county where the benefits of any school or lunatic 
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asylum are not confined to the county in which the school or asylum 
is situate, or where parts of a poor law union or other area are 
situate in more than one county. 

(6.) All questions which arise as to the share of any county, local 
authority, or person, in any fund or sum dealt with in this Act, or 
as to the rights or burdens of any county or local authority or 
person in respect of payments out of the Guarantee Fund or the 
Local Taxation (Ireland) Account, shall be determined by the Lord 
Lieutenant, and his decision shall be final. 

(a) The fiscal duties of the Grand Juries are now transferred to the County 
Councils by the Local Government Act, 1898. Under the Adaptation of Irish Enact- 
ments Order, 1899, made by the Local Government Board under the powers ¢on- 
ferred by Sec. 105 of that Act, the words “ County Council” must be substituted 
for “Grand Jury” wherever they occur in this Section. 

7. Notwithstanding anything in the Land Purchase Acts or this 
Act, any advance made after the passing of this Act, which shall 
not exceed three-fourths of the price paid for a holding, shall be 
repaid by an annuity of three pounds seventeen shillings and six- 
pence per cent. on the amount of such advance for forty-nine years ; 
and an annual sum, at the rate of two shillings and sixpence for 
every hundred pounds of the advance, shall be paid and applied 
mm the same manner as the county percentage mentioned in Section 
four of this Act.* 


8. (Repealed by Land Act, 1896, 2nd Schedule, “ save as respects 
any purchaser’s insurance money paid before the commencement 
_ of this Act.” See also Sec. 28 of that Act, post.) 


9.—(1.) Advances under the Land Purchase Acts as amended 
by this Act, in addition to the amount of ten million pounds 
authorized by the Land Purchase Acts, 1885 and 1888, may be 
made by the issue of guaranteed land stock to the amount from 
time to time required by the Land Commission, but such advances 
for the purchase of holdings in any county shall not, except in so 
far as is hereafter provided, exceed twenty-five times the share of 
the county in the Guarantee Fund; and the Treasury, when of 
opinion that the advances made for the purchase of holdings in any 
county approximate to this limit, shall certify their opinion to the 
Lord Lieutenant, who shall forthwith ascertain, on the basis of the 
preceding financial year, the share of each county in the Guarantes 
Fund. 

* The portion of this Section in italics is repealed by Land Act, 1896, 


2nd Schedule. 
24H 
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(2.) The Treasury, in communication with the Lord Lieutenant, 
may authorize, by order, additional advances in the county, not 
exceeding the capital value for the time being of that part of the 
Sinking Fund which has been accumulated out of the Sinking Fund 
payments paid out of purchase-annuities, or out of payments for 
the redemption of purchase-annuities, in the county, and such 
capital value shall include the capital of any guaranteed land stock 
redeemed by the said payments. 

(3.)(So long as any money authorized to be issued under the Land 
Purchase Acts, 1885 and 1888, remains available for advances under 
those Acts, an advance may be made, out of the money so available, 
in any case where the landlord and tenant so agree, and every such 
advance and the repayment thereof shall in all respects be subject 
to the provisions of the Land Purchase Acts as if this Act had not 
passed. 

(4.) An advance shall not be made under the Land Purchase 
Acts, as amended by this Act, for the purchase of any holding for 
the purchase of which advances have been made under the Land 
Purchase Acts, whether before or after the passing of this Act, 
and whether under this Act or otherwise, until the entire annuity 
for the repayment of such advances has been paid or redeemed. (a) 

(5.) Where it appears to the Treasury that the payment of 
annuities in any county has fallen into arrear, and that there is 
probability that the share of the county in the cash portion of the 
Guarantee Fund will be annually exhausted in meeting the 
deficiency of the Land Purchase Account, they shall certify. the 
same to the Lord Lieutenant, and the Lord Lieutenant shall there-° 
upon direct the Land Commission to cease making advances in such. 
county, until the Treasury shall notify to the Lord Lieutenant that, 
in their opinion, the advances may again be safely resumed. 

The total amount available for advances under this Act has been estimated 
at £33,000,000. The limit provided by Sub-sec. 1 with respect to advances in any 
particular county may now be exceeded on the certificate of the Lord Lieutenant. 
See Land Purchase Act, 1901, Sec. 1, post, p. 608. 

(a) The effect of this Sub-section would seem to be to prevent the making of 
more than one advance in respect of any parcel of land whether held from a 


landlord who is owner in fee-simple, or from a landlord who is a lessee or fee- 
farm grantee. See Parnell v. Brownrigg, 29 I. L. T. R. 56. 


10. Notwithstanding anything in Section fifty-two of the Irish 
Church Act, 1869, when the Land Commission, as representing the 
late Commission of Church Temporalities in Ireland, sell any land 
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in pursuance of the Irish Church Act, 1869, to the occupying 
tenants thereof, the sale may be deemed to be a sale under the 
Land Purchase Acts as amended by this Act, and in such case shall 
be carried out accordingly. 


11.—(1.) The Lord Lieutenant shall, within one year from the 
passing of this Act, ascertain as nearly as may be and declare as 
regards each county the proportion between the total number of 
agricultural and pastoral holdings for the purchase of which 
advances may be made under this Act, and the number of such 
holdings of a rateable value exceeding fifty pounds. 

(2.) The Land Commission, in making advances under this Act, 
shall have regard to such proportion, so that as far as practicable 
the total amount advanced under this Act for the agricultural and 
pastoral holdings the rent of which exceeds fifty pounds each in 
any county, as compared with the total amount advanced under 
this Act in the county, shail not exceed the above proportion, 
except where in the opinion of the Land Commission an advance to 
a tenant of any of such holdings is necessary for carrying into 
effect sales of other holdings, the rent of which does not exceed 
fifty pounds each, on the estate of the same landlord. 

(3.) a. If the advances applied for (and which appear to the 
Land Commission likely to be sanctioned) for the purchase of 
holdings exceeding fifty pounds rental fall short in any year of 
the proportion of the annual share of the county in the guarantee 
fund ascertained in accordance with sub-sections (1) and (2) of this 
Section with reference to the class of holdings exceeding fifty 
pounds valuation, the difference ‘shall be carried to a common fund 
to be available for the purchase of any holding within the county 
for the purchase of which advances may be made under this Act. 

b. If the advances applied for (and which appear to the Land 
Commission likely to be sanctioned) for the purchase of holdings 
not exceeding fifty pounds rental fall short in any year of the 
proportion of the annual share of the county in the guarantee fund 
ascertained in accordance with Sub-sections (1) and (2) of this 
Section with reference to the class of holdings not exceeding fifty 
pounds valuation, the difference shall be carried to a common 
fund to be available for the purchase of any holding within the 
county for the purchase of which advances may be made under 


this Act. 
c. Returns shall be published by the Land Commission at the 
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end of each financial year in at least two newspapers circulating 
in each county setting out the amount (if any) carried to the 
common fund under the provisions of this Subsection in the 
preceding year, and the class of holdings in respect. of which such 
amount has been so carried. 

d. In sanctioning advances out of such common fund the Land 
Commission shall give the preference, so far as is practicable, to 
applications which would have been sanctioned earlier but for the 
proportions fixed as aforesaid having prevented such applications 
being sanctioned. 

(4.) Nothing in this Section contained shall invalidate any 
advance hereafter actually made. 


12.—(1.) Not less than one month before a decision of the Lord 
Lieutenant as to the share in any fund or sum or the rights or 
burdens of any county, local authority, or person, in respect of 
payments out of the Guarantee Fund or the Local Taxation 
(Ireland) Account is finally given, notice of the proposed decision 
shall be published in the “ Dublin Gazette,” and in at least one 
newspaper circulating in each county concerned, and if during such 
month any authority or person interested sends to the Lord Lieu- 
tenant an objection to the proposed decision, in writing, stating 
the reasons for the same, then such objection shall be referred to 
the Privy Council, and after hearing the objector and any other 
authority or person, if such objector, authority, or person appears 
to the Privy Council to be interested and desires to be heard, and 


-after hearing what is offered on behalf of the Crown, the Privy 


Council shall advise the Lord Lieutenant thereon, and the decision 
of the Lord Lieutenant shall be suspended until the advice is given, 
and shall be in accordance with such advice. 

(2.) The Privy Council may order costs, on a scale to be settled 
by the Lord Chancellor, to be paid by or to the objector or by or to 
any authority or person appearing or cited to appear, including the 
Crown. ‘ 

(3.) The Section shall apply, with the necessary modifications, to 
a declaration by the Lord Lieutenant as to the proportion between 
the total number of holdings and those of a rateable value 
exceeding fifty pounds, and in that case any ten persons whose 
position (whether as vendors or purchasers) as respects advances 
under this Act may be affected by the declaration, shall be deemed 
to be pecuniarily interested. . 
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13.—(1.) Where the tenancy of a holding has been determined 
since the first day of May one thousand eight hundred and seventy- 
nine, and the former landlord or his successor in title is in occupa- 
tion of the hoiding, it shall be lawful for the former landlord or his 
successor in title, within six months of the passing of this Act, to 
enter into an agreement under the Land Purchase Acts, or the 
said Acts as amended by this Act, for the sale of the holding to 
the former tenant or his personal representatives. 

(2.) An advance for such purpose may be made by the Land 
Commission, in the same manner and subject to the same con- 
ditions as if the purchaser was at the date of the agreement in 
possession of the holding as tenant, and thereupon all the provisions 
of the Land Purchase Acts as amended by this Act shall apply to 
such agreement and advance. 

(3.) If the Land Commission are of opinion that the holding 
would be sufficient security for the advance but for its having 
become temporarily deteriorated in value, they may make the 
advance upon the purchaser providing such security as they may 
deem sufficient to meet any risk arising from such temporary 
deterioration. 

The time limited by this Section expired ou the 5th February, 1892. But the 
Section itself was re-enacted by 50 Vic., c. 4, for a period of six months from 
5th September, 1895; and again re-enacted by Land Act, 1896, for a further 
period of twelve months, which expired on the 15th August, 1897. There appears, 
however, to be nothing to prevent a landlord, who has evicted a tenant, from 
reinstating him at any time under Sec. 20 of the Land Act, 1881, for the purpose 
of a sale in the ordinary way; or the parties may agree to a new tenancy specially 
created to enable them to carry out a sale under the Acts. It would appear 
from the judgment of Commissioner MacCartuy, in Zgmont’s Estate, that such 
an arrangement, if bona fide made, will be sanctioned. “It may be objected,” 
says he, in reference to the tenancy in that case, “that the tenancy was created 
ad hoc, and only for the purpose of the sale; but it was within the right of the 
parties to create a tenancy ad hoc, and it is our duty to recognise it: ”» MacCarruy, 


Leading Cases in Land Purchase Law, at p. 47. But there must be a real tenancy 
created: Ryland’s Estate, 271. L T. R. 72; Goodbody’s Estate, 32 1. L. T. R. 87, 


1 Greer 35. 
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14. Any persons entitled to an estate as trustees for sale, or Persons entitled 


as landlord to 


trustees with a power of sale, and any body corporate, trustees for sell under Act. 


charities, commissioners, or trustees for collegiate or other public 
purposes, shall have the same power of selling under the Land 
Purchase Acts, as amended by this Act, as if they were private 
individuals, subject nevertheless to the provisions of the said Acts 
respecting the disposal of the purchase-money, and subject also to 


Sects. 14-15. 


Sales by trustees 
for charities. 


Mfiscellaneous 
and supple- 
mental. 

31 & 34 Vic., 
a. 71. 


45 & 4¢ Vic., 
@. 36, 
50 & 51 Vic., 
w. 40, 


470 Purchase of Land (Ireland) Act, 1891. 


such consent (if any) as would be required in the case of a sale 
independently of the said Acts. 


See Land Act, 1870, Secs. 26 & 33, ante; Land Act, 1881, Sec. 25, ante; and 
Land Act, 1887, Sec. 34, ante, which confer similar powers. The necessity for 
the present Section would appear to arise from the fact that advances under 
the present Act are not made in cash, but in guaranteed land stock; and a 
question might arise as to the right of trustees to accept this stock at its par 
value. See the provision in reference to trustees of an incumbrance, Sec. 15 (3), 
post. 

Trustees for charities ‘‘can only make a valid sale either under their mstrument 
of constitution, or by virtue of a statutory power.” Per O’Hacan, J., Finnegan's 
Estate, MacC., L.C., in Land Purchase Law, at p. 36. 

Sales by trustees of charity property to tenants or other persons can be carried 
out in four different ways :— 

(1.) Under Sir Samuel Romilly’s Act (52 Geo. III., c. 101) the sanction of the 
Chancery Division may be obtained in Chambers. See Rules of Supreme Court, 
Order 55, Rule 3 (16). 

(2.) By obtaining the sanction of the Commissioners of Charitable Donations 
and Bequests under the 14th Section of 30 & 31 Vic., c. 54, which empowers the 
Commissioners to authorize a sale of charity property, if on inquiry they are 
satisfied that such a sale would be advantageous to the charity. 

(3.) By sale in the Landed Estates Court under Sec. 32, 33 & 34 of the Land 
Act, 1870; or 

(4.) By adopting the method prescribed by the Lands Clauses Consolidation Acts 
in cases of sales by agreement made by persons under disability, z.e., by having 
a valuation made by two surveyors, and paying the purchase money into court, 
if it exceeds £200. This course is sanctioned by the 25th Section of the Land 
Act, 1881, but is seldom adopted. 

Where trustees of a charity endeavoured to sell to their tenants under the 
Land Purchase Acts, without adopting any of these courses, O’Hacan, J., held 
that they could not make a valid title: Finnegan’s Estate, MacC. 29. This 
decision was followed and adopted by the Court of Appeal: In re College of 
Physicians, 32 L. R. Ir. 341. 


15.—(1.) The guaranteed land stock shall, from time to time as 
required for the purposes of this Act, be created by the Treasury, 
and issued by the Land Commission in the prescribed manner, and 
the National Debt Act, 1870, shall; but without creating any 
further charge on the Consolidated Fund, apply to the stock as if 
it were described in the First Schedule to that Act, and the 
Treasury may declare that the stock shall be subject to Part Five 
of that Act, and the stock shall be deemed to be Government stock 
within the meaning of the Savings Banks Act, 1880, and the 
Savings Banks Act, 1887. 

(2.) All persons, including the National Debt Commissioners, 
shall have the like power of. investing in the said stock as they 
have in consolidated annuities, and the National Debt Commis- 
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sioners shall also, within the limits fixed by the Treasury in com- 
munication with them, give on application consolidated annuities 
in exchange for an equal nominal amount of guaranteed land stock. 

(3.) The trustees of any incumbrance, charge, annuity, or rent 
may at their discretion (notwithstanding any general prohibition of 
investment in securities not mentioned in the instrument creating 
the trust) accept in payment of such incumbrance or charge, or 
the capital value of such annuity or rent, guaranteed land stock as 
equal in value to the nominal amount thereof. 

(4.) Where any holdings on an estate are sold by the Land Judge 
to the tenants thereof or to the Land Commission, the Land Judge 
may accept, in payment of the purchase money, guaranteed land 
‘stock as equal in value to the nominal amount thereof. 

(5.) Rules of the Treasury shall provide for the consolidation of 
the said stock and for the commencement of the dividends on 
stocks issued for an advance, and for the payment of interest at 
the like rate as the dividends for the period between the advance 
and the commencement of the dividends, and such interest shall 
be paid out of the Land Purchase Account, and if need be the 
Consolidated Fund and Guarantee Fund, as if it were part of the 
dividends. 

-(6.) The payments to the Sinking Fund, including the purchaser's 
insurance money, shall be paid to the National Debt Commissioners, 
who shall apply and invest the same and the income thereof for 
the purposes of this Act in the prescribed manner. 

(7.) Subject to the prescribed regulations the cash portion of the 
Guarantee Fund, and the Reserve Fund, may be used for temporary 
advances to the Land Purchase Account, or for other current 
purposes connected with the administration of this Act, and the 
Reserve Fund shall, so far as not so used, be invested, and the 
income shall form part of the Fund. 

(8.) The payment directed by Section one of the Probate Duties 
(Scotland and Ireland) Act, 1888, shall be made as if the Guarantee 
Fund under this Act were substituted for the Local Taxation 
(Ireland) Account. 

(9.) All sums directed or authorized by this Act to be paid out 
of the Consolidated Fund shall be charged on and issued out of 
that Fund or the growing produce thereof at such times as may be 
prescribed, and, if none are prescribed, as the Treasury direct. 

(10.) The Treasury may cause such adjustments to be made 
between the Sinking Fund, inclusive of the purchaser’s insurance 
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money, the Land Purchase Account, the Guarantee Fund, the 
Guarantee Deposit, and the Reserve Fund, and such payments to 
be made from one Account or Fund or one portion of an Account 
or Fund to another, and sums to be placed to such credit, and such 
securities to be sold or bought as may be necessary for the purpose 
of carrying into effect this Act or the rules. 

(11.) The issue of guaranteed land stock to the prescribed names 
or accounts shall be equivalent to the advance and payment of the 
purchase money, and to the retention by the Land Commission of 
any sum as a guarantee deposit, and all the provisions in the Land 
Purchase Acts relating to purchase momey and guarantee deposit 
respectively shall apply to guaranteed land stock so issued; and 
the interest payable on any guarantee deposit, where an advance is 
made under this Act, shall, until the guarantee deposit is otherwise 
invested in pursuance of the Land Purchase Acts as amended by 
this Act, be at the rate of two pounds fifteen shillings per cent. 
per annum instead of three per cent. (a) 


(a) As to investments of Guarantee Deposits, see Sec. 10 of Land Law Act, 
1887, p. 416, ante, and Sec. 23 of this Act, post, p. 479. 


16. In the application of Section twenty of the Land Law 
(Ireland) Act, 1887, to advances made under this Act, the said 
Section shall be construed as if the word “three” were substituted 
for the words “three and one-eighth,” and the interest in the said 
Section mentioned shall be deemed for the purposes of this Act to 
be part of the purchase annuity, save that no portion thereof shall 
be payable to the Sinking Fund. 


17. In the course of any sale proceedings, if it shall appear to 
the Land Commission that any tithe rentcharge or head rent 
payable to them, is redeemable out of the purchase-money, and may 
be redeemed without injury to, and without waiting to ascertain, 
the priority of any other charge, the Land Commission may, on 
the application of the landlord, order the redemption of the said 
tithe rentcharge or head rent, by transferring to the Land Com- 
mission, on account of the Irish Church Temporalities Fund, 
guaranteed land stock to the nominal amount payable in respect 
of such redemption, or pending redemption may transfer to the 
separate account of the said rentcharge or head rent, the said 
amount of guaranteed land stock, and, until such redemption, the 
interest on the said stock shall be paid to the Land Commission 
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on account of the Irish Church Temporalities Fund; and the 
National Debt Commissioners, on request, shall, out of moneys in 
their hands under this Act applicable to the Sinking Fund, pur- 
chase the guaranteed land stock so held on account of the Irish 
Church Temporalities Fund at a price equal to its nominal amount. 


See as to redemption of tithe rentcharge, generally, Land Act, 1887, Sec. 15, 
ante, and notes thereto, p. 422, 


18. When any land, being settled land within the meaning of 
the Settled Land Act, 1882, is sold under the Land Purchase Acts, 
as amended by this Act, and such land is subject to any instalment 
mortgage created under the provisions of the fifty-second Section 
of the Irish Church Act, 1869, or to any land improvement charge 
or drainage charge, or to any instalments or annuity payable in 
respect of the purchase of any tithe rentcharge, under the Irish 
Church Act, 1869, or the Irish Church Amendment Act, 1872, it 
shall be lawful for the trustees of such settled land, or other person 
to whom the purchase money thereof is payable, to apply the same 
in the redemption of any such instalment mortgage, charge, instal- 
ments, or annuity, as aforesaid, or such part of same as may at the 
time of such sale be apportioned in respect of the land sold. 

Power was conferred by the 21st Sec. of the Settled Land Act, 1882, to invest 
capital money in the redemption of rentcharges payable out of the settled land; 
but this was held not to apply to terminable rentcharges: Knatchball’s Settled 
Estate, 29 Ch. Div. 588. The Settled Land Act, 1887, however, authorized the 
investment of capital money in the redemption of terminable rentcharges created 
with the object of paying off moneys advanced for the expenses of any improve- 
ment authorized by the Settled Land Acts. This was held to include rentcharges 
payable to the Board of Works under the Irish Drainage Acts: In re Navan 
and Kingscourt Railway, 21 L. R. Ir. 369 (M.R.). But in the case of instalments 
of the purchase money of tithe rentcharge a difficulty arose prior to the passing 
of this Act, which is now removed by this Section. See In re Leinster’s Estate, 
23 L. R. Ir. 152; see also Settled Land Act, 1882, Secs. 21 & 22, App., post. 


19.—(1.) Where the land comprised in a holding sold to a tenant 
is settled land within the meaning of the Settled Land Acts, 1882 
to 1890, and the purchase money for such holding is received by 
the trustees of the settlement, those trustees, according to such 
direction and subject to such consent (if any) as is required by the 
Settled Land Acts, 1882 to 1890, may in their discretion invest the 
money not only on any security authorized by the Settled Land 
Acts, 1882 to 1890, but also in any other securities (4) the invest- 
ment in which is consented to by the person who, next after the 
then tenant for life and his or her wife or husband, is entitled to 
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the money for his life or for any greater interest, (a) and, if such 
person is under disability, the consent may be given in manner 
provided by Section seventy-three of the Landed Estates Court Act. 

(2.) Where the persons so entitled are trustees (c) they may give 
the said consent without incurring any liability, and may give it 
before the agreement for sale is made, and where the persons so 
entitled are entitled as tenants in common, a majority of the 
persons representing more than half the value of the whole of the 
property of such tenants in common may give the said consent. 

(3.) In the case of settled land, if there are no trustees of the 
settlement, trustees may be appointed under the Settled Land Acts, 
1882 to 1890, before any such agreement for sale is made, (d) and 
the trustees of the settlement may, before any such agreement for 
sale is made, consent to the securities in which money arising from 
any sale is to be invested. 

(4.) This Section shall not authorize an investment in any 
security specifically forbidden by the settlement, unless such invest- 
ment be authorized by the Settled Land Acts, 1882 to 1890, but 
shall have effect notwithstanding any general prohibition of invest- 
ing in securities not mentioned in the settlement. 


(a) For the exercise of the extensive power of investment conferred by this 
Sub-section, three distinct consents are required, namely, those of (1) The trustees 
of the settlement; (2) The tenant for life; and (3) Some other person or persons 
entitled in remainder, whether to a life estate or otherwise: In re Fermoy’s 
Settled Estates, 26 I. L. T. R. 73. In that case lands had been conveyed by a 
marriage settlement to trustees to the use of the settlor for life, remainder to 
the trustees for a term, and subject thereto, to the use of the first and every other 
son of the marriage in fee tail, with an ultimate remainder to the settlor in fee. 
It was held by Porrrr, M.R., that neither the trustees nor the settlor could give 
a sufficient consent for the purposes of this Section, there being at the time of 
the application no issue of the marriage. 

(b) The word “securities” here used, will probably be held to limit the power 
of investment considerably. “Security means a something which secures money, 
and not something which may be bought with money” (per Porrer, M.R.): 
In re. Kavanagh, 27 LU. R. Ir. 498. In that case it was held that a direction to 
executors to invest in “securities,” as they might think proper, did not warrant 
the purchase of shares in a limited banking company. 

The range of authorized trust investments in general is now considerably 
extended by the Trustee Act, 1893, Secs. 1.& 2, and the Colonial Stock Act, 1900, 
Sec. 2. By Sec. 1 of the former Act it is provided that— 

“A trustee may, unless expressly forbidden by the instrument (if any) creating 
the trust, invest any trust funds in his hands, whether at the time in a state of 
investment or not, in manner following, that is to say :— 

a. “In any of the parliamentary stocks or public funds or Government 

securities of the United Kingdom. 
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5. “On real or heritable securities in Great Britain or Ireland. 

c. “In the stock of the Bank of England or the Bank of Ireland. 

d. “In India Three and a half per cent. stock and India Three per cent. stock, 
or in any other capital stock which may at any time hereafter be issued 
by the Secretary of State in Council of India under the authority of 
Act of Parliament, and charged on the revenues of India. 

e. “In any securities the interest of which is for the time being guaranteed 
by Parliament. 

f. “In consolidated stock created by the Metropolitan Board of Works, or by 
the London County Council, or in debenture stock created by the Receiver 
for the Metropolitan Police District. 

g- “In the debenture or rentcharge, or guaranteed or preference stock of any 
railway company in Great Britain or Ireland incorporated by special Act 
of Parliament, and having during each of the ten years last past before 
the date of investment paid a dividend at the rate of not less than three 
per centum per annum on its ordinary stock. 

h. “In the stock of any railway or canal company in Great Britain or Ireland 
whose undertaking is leased in perpetuity or for a term of not less than 
two hundred years at a fixed rental to any such railway company as is 
mentioned in Sub-section (gy) either alone or jointly with any other rail- 
way company. 

z. “In the debenture stock of any railway company in India the interest on 
which is paid or guaranteed by the Secretary of State in Council of India. 

j. “In the ‘B’ annuities of the Hastern Bengal, the Hast Indian, and the 
Scinde Punjaub and Delhi Railways, and any like annuities which may 
at any time hereafter be created on the purchase of any other railway by 
the Secretary of State in Council of India, and charged on the revenues of 
India, and which may be authorised by Act of Parliament to be accepted 
by trustees in lieu of any stock held by them in the purchased railway; 
also in deferred annuities enmprised in the register of holders of annuity 
Class D. and annuities comprised in the register of annuitants Class C. 
of the East Indian Railway Company. 

k. “In the stock of any railway company in India upon which a fixed or minimum 
dividend in sterling is paid or guaranteed by the Secretary of State in 
Council of India or upon the capital of which the interest is so guaranteed. 

v%. “In the debenture or guaranteed or preference stock of any company in 
Great Britain or Ireland, established for the supply of water for profit, 
and incexporated by special Act of Parliament or by Royal Charter, and 
having during each of the ten years last past before the date of investment 
paid a dividend of not less than five pounds per centum on its ordinary 

; \ Stock. 

m. “In nominal or inscribed stock issued, or to be issued, by the corporation 
of any municipal borough having, according to the returns of the last 
“census prior to the date of investment, a population exceeding fifty 
thousand, or by any county council, under the authority of any Act of 
Parliament or Provisional Order. 

n. “In nominal or inscribed stock issued or to be issued by any commissioners 
incorporated by Act of Parliament for the purpose of supplying water, 
and having a compulsory power of levying rates over an area having, 
according to the returns of the last census prior to the date of invest- 
ment, a population exveeding fifty thousand, provided that during each 
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Sect. 19. of the ten years last past before the date of investment the rates levied 
i. by such commissioners shall not have exceeded eighty per centum of the 
amount authorised by law to be levied. 

o. “In any of the stocks, funds, or securities for the time being authorised for 
the investment of cash under the control or subject to the order of 
the High Court (see list of such securities below) and may also from time 
to time vary any such investment.” (56 & 57 Vic., c. 53, Sec. 1.) 

Section 2 of the same Act provides that —(1) “A trustee may under the powers of 
this Act invest in any of the securities mentioned or referred to in Section 1 of 
this Act, notwithstanding that the same may be redeemable, and that the price 
exceeds the redemption value. 

(2.) “Provided that a trustee may not under the powers of this Act purchase 
at a price exceeding its redemption value any stock mentioned or referred to in 
Sub-sections (g), (i), (k), (2), and (m) of Section 1, which is liable to be redeemed 
within fifteen years of the date of purchase at par or at some other fixed rate, or 
purchase any such stock as is mentioned or referred to in the Sub-sections afore- 
said, which is liable to be redeemed at par or at some other fixed rate, at a 
price exceding fifteen per centum above par or such other fixed rate. 

(3.) “A trustee may retain until redemption any redeemable stock, fund, or 
security which may have been purchased in accordance with the powers of 
this Act.” (56 & 57 Vic., c. 53, Sec. 2.) 

Section 2 of the Colonial Stock Act, 1900, is as follows:—‘‘The securities in 
which a trustee may invest under the powers of the Trustee Act, 1893, shall include 
any Colonial Stock which is registered in the United Kingdom in accordance with 
the provisions of the Colonial Stock Acts, 1877 and 1892, as amended by this 
Act, and with respect to which there have been observed such conditions (if any) 
as the Treasury may by order notified in the London Gazette prescribe. 

“The restrictions mentioned in Section 2, sub-section (2) of the Trustee Act, 
1893, with respect to the stocks therein referred to shall apply to Colonial Stock. 
The Treasury shall keep a list of any Colonial Stocks in respect of which the 
provisions of this Act are for the time being complied with, and shall publish the 
list in the London and Edinburgh Gazettes, and in such other manner as may 
give the public full information on the subject.” (63 & 64 Vic., c. 62, Sec. 2.) 

The following securities are now by virtue of this Act, and the lists published 
under Sec. 2, open to trustees for the investment of trust funds, subject, how- 
ever, to the restrictions of Sec. 2, Sub-sec. (2), of the Trustee Act, 1893 :— 


Dominion of Canada. 
Four per Cent. Loans of 1874, 1875, 1876, and 1878-79. 
Three-and-a-Half per Cent. Loan. 
Four per Cent. Reduced Loan. 
Four per Cent. Loan. 
Three per Cent. Loan. 
Two-and-a-Half per Cent. Loan. 


New Zealand. 
Four per Cent. Consolidated Stock. 
Three-and-a-Half per Cent. Consolidated Stock. 
Three per Cent. Consolidated Stock. 


Victoria. 
Four per Cent. Railway Loan of 1881. 
Four per Cent. Redemption Loan of 1882. 
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Four per Cent. Inscribed Stock of 1883. 

Four per Cent. Inscribed Stock of 1884. 

Four per Cent. Inscribed Stock of 1885, 

Three-and-a-Half per Cent. Inscribed Stock of 1888-89. 

Three-and-a-Half per Cent. Inscribed Stock. 

Four per Cent. Inscribed Stock. 

Three per Cent. Consolidated Inscribed Stock. 

The Rules of the High Court of Justice in Ireland provide that :— 

“Cash under the control of, or subject to the order of the High Court of Justice 
in Ireland, may, by order of the Court or a Judge, be invested in the following 
stocks, funds, or securities, namely :— 

“ Two-and-three-quarters per cent. Consolidated Stock (to be called after 
the Sth April, 1903, two-and-a-half per cent. Consolidated Stock). 

“Two pounds fifteen shillings per cent. annuities. 

“Two pounds ten shillings per cent. annuities, 

“Loeal loans Stock under the National Debt and Local Loans Act, 1887. 

“Bank of England Stock. 

“Bank of Ireland Stock. 

“Deposit receipt in the Bank of Ireland. 

“Indian Three-and-a-Half per cent. Stock. 

“India Three per cent. Stock. 

“Indian guaranteed Railway Stocks or Shares, provided in each case that 
such Stocks or Shares shall not be liable to be redeemed within a period 
of fifteen years from the date of investment.” 

“Inscribed Stock of colonial governments guaranteed by the Imperial 
Government. 

“Mortgage of freehold and copyhold estates respectively in Ireland. 

“Debenture preference guaranteed or rentcharge Stocks of railways in Great 
Britain or Ireland, having for ten years next before the date of invest- 
ment paid a dividend on ordinary Stock or Shares.” 

(Rules of Supreme Court, 1891, Order LXII., Rule 70.) 

(c) The trustees to give a valid consent under this Sub-section must be trustees 
other than the trustees of the settlement. The latter cannot consent in a double 
capacity: In re Fermoy’s Settled Estate, 261. L. T. R. 73 (referred to above). 

(d) As to the appointment of trustees of the settlement by the Land Com- 
mission, see Land Act, 1887, Sec. 23, ante, and Rules of March, 1897, Order X¥V., 
post, pp. 841-812. 


20. Where any tithe rentcharge, annuity, rentcharge, or rent, 
er any apportioned part thereof, is ordered to be redeemed pursuant 
to the provisions of the Land Law (Ireland) Act, 1887, the Land 
Commission shall have the same powers in respect of the redemp- 

_tion-money thereof as are contained in Sub-section one of Section 
fourteen of the said Act, (a) and the provisions of Section sixteen 
of the said Act shall apply to any superior rent affecting such tithe 
rentcharge or rent, or to any fee-farm grant or lease reserving the 
same. (0) 


(a) That is, they any pay the redemption money into the Bank of Ireland 
pending the ascertainment of the several rights of the parties interested. See 
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notes to Land Act, 1887, Sec. 14, ante, p. 419 ; Rules of March, 1897, Order XX., 
Rule 17, post; and Dames Longworth’s Estate, 26 1. L. T. & S. J. o2l. 

(b) It would appear that head rents must still be redeemed in cash. It is only 
as between the vendor and purchaser of the holding, and in redemption of charges 
payable to the Land Commission, that the guaranteed land stock is to be necessarily 
taken at par value. See Sec. 1, Sub-sec. 1, and Sec. 17 of this Act, ante. Trustees 
of any incumbrance, charge, annuity, or rent may, at their discretion, accept land 
stock in lieu of cash (Sec. 15, Sub-sec. 3), but they are not likely to do so if its 
selling value is below par. 


21. When under the provisions of this Act the whole or any 
portion of the county percentage, or of the Exchequer contribution, 
is applied towards the cost of providing labourers’ cottages in any 
county, so much of the sixth Section of the Labourers (Ireland) 
Act, 1883, as enacts that an improvement scheme shall provide for 
a plot or garden not exceeding half a statute acre being allotted 
to each dwelling shall not apply; and such dwelling may be pro- 
vided with or without such plot or garden: 

Provided that, notwithstanding anything in the said Acts, it 
shall be lawful for any local authority with the said moneys to 
acquire existing dwellings and to repair dwellings so acquired. 


22.—(1.) A holding situated in more than one county shall, for 
the purposes of this Act, be deemed to be in such county as the 
Land Commission, having regard to the area and value of the 
holding, determine. 

(2.) The counties of cities and counties of towns specified in the 
First Schedule to this Act shall, for the purposes of this Act, be 
considered as included in the counties therein named for that 
purpose, and the amount required in pursuance of this Act to be 
raised by a levy on any such county shall be apportioned by the 
Lord Lieutenant between such county of a city or county of a town 
and the rest of the county, in proportion to the rateable value of 
each area, and the provisions of this Act as to a levy on a county 
shall apply with the necessary modifications to such county of a 
city or town, and in particular with the substitution for the erand 
jury of the county of the grand jury of such county of a city or 
town, or of any body therein to whom the power of a grand jury 
as to the presentment of public money has been transferred. 

(3.) Nothing in this Act shall apply to a municipal borough 
mentioned in the Second Schedule to this Act, except that it shall 
be entitled to the same share in the Exchequer contribution and 
the Irish probate duty grant, as if the Act applied. 


d4 § 55 Vict., Cap. 48. 479 


(4.) Provided that, if the town council of any such municipal 
borough shall by resolution so declare, this Act shall apply to such 
municipal borough in like manner as if such municipal borough 
were specified in the First Schedule to this Act; and the same shall 
be considered as part of the county at large.within which it is 
situated, and if such borough is situated within more than one such 
county each portion thereof shall be considered part of the county 
at large within which that portion is situated. 


23.—(1.) No portion of the guarantee deposit shall be invested 
in any security that is not readily realizable. 

(2.) Notwithstanding anything in any of the Land Purchase 
Acts, in every case of an advance under the said Acts and this 
Act exceeding three-fourths of the purchase-money of a holding, the 
Land Commission shall retain a guarantee deposit out of the 
advance, unless such deposit is otherwise provided. 

The 29th Section of the Land Act, 1896, now enables the Land Commission to 
dispense with the whole or any part of the guarantee deposit, if they think the 
security sufficient. It also enables them to pay to the party entitled a part of 
the deposit retained under the earlier Acts, and the whole of that retained under 
this Act or the Redemption of Rent Act. 

See as to investment of guarantee deposits, generally, notes to Land Act, 1887, 
Sec. 10, ante, p. 416, and Rules of March, 1897, Order XXIII., Rule 9, post, p. 839. 
As to what are now authorized trust investments, see notes to Sec. 19 of this 
Act, ante, pp. 474-477. 

(a) Formerly, if there were incumbrancers, it was necessary to obtain their 
consent to the retention of a guarantee deposit: Colthurst’s Estate, 20 L. R. Ir. 468. 
This Section seems to render it unnecessary to obtain such consent. See on this 
point, notes to Sec. 3 of Land Purchase Act, 1885, p. 871, ante, and Sections 11 
and 12 of Land Law Act, 1887, pp. 416-417, an‘e, and Karl of Enniskillen’s Estate, 
Pomieeiis hs IR. 4, 


24. If the Land Commission, in the exercise of any power of 
sale of a holding, for default in payment of a purchase annuity, 
which they legally may exercise, have sold such holding, and the 
purchaser is the owner for the time being of the guarantee deposit 
relating to such holding, or entitled to the imcome thereof, the 
Land Commission may, at the request of such purchaser, and with 
the consent of the person or persons (if any) beneficially interested 
in the guarantee deposit, apply the guarantee deposit pro tanto 
in discharge of so much of the purchase money as is required to 
meet the amount of the annuity in default, and thereupon make an 
order declaring the purchaser’s interest in the holding to be charged 
with such sum in favour of the person or persons entitled to the 
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capital of the guarantee deposit, but subject nevertheless to the 


future instalments of the purchase annuity. 

As to the exercise by the Land Commission of their power of sale for default in 
payment of the purchase annuity, see Land Act, 1881, Sec. 30; Land Purchase 
Act, 1885, Secs. 3 & 15; Land Act, 1887, Sec. 18; Conveyancing Act, 1881, Secs. 19, 
21, & 22 (incorporated by the 18th Sec. of the Land Act, 1887), Secs. 25 & 37 of 
this Act, and Land Act, 1896, Sec. 38, post. 


25. Whenever the Land Commission are entitled to cause any 
holding to be sold for the non-payment of any sum due to them 
they may, if they think fit, apply to the High Court in the 
manner prescribed by the Rules of the High Court, (a) for an 
order to the sheriff to put them in possession of such holding, and 
it shall be lawful for such Court, if it sees fit, and upon hearing 
such evidence as is offered, to issue an order accordingly, 
and such order shall be executed by the sheriff in like manner as a 
writ for the delivery of passession. Any order made under this 
Section shall be subject to the same right of appeal as now by law 
exists from any order of the said Court. The Court shall ascertain 
and determine in such proceeding the amount due to the Land 
Commission, and if, within the time limited by such order, the 
person against whom such order is made shall pay to the Land 
Commission the amount so found due, together with the costs of 
such proceedings, the Land Commission shall certify accordingly 
and such order shall not issue or be executed. 


The former practice was to sell without having possession, and then issue an 
order to the sheriff to put the purchaser into possession under Sec. 21 of the 
Land Act, 1887. This course may still be pursued. See Rules of March, 1897, 
Order XLYVIILI., post, pp. 865-866. 

In The Irish Land Commission v. Maquay (28 L. R. Ir. 342, MacC. 71), it was 
held that a purchaser of a holding thus sold, could not claim damages from the 
Land Commission by reason of the inability of the sheriff to put him into posses- 
sion, even though he was liable under the covenant in his purchase deed to pay the 
instalments of the annuity which fell due after his purchase. 

(a) Rules and Forms under this Section were issued in June, 1892. The Rules 
may be cited as Order XLVII., Rules 14 to 22 of the Rules of the Supreme Court, 
1891. They will be found among the High Court Rules under the Land Acts, 
post, pp. 612-6138. 


26.—(1.) The provi8ions of Section nineteen of the Land Law 
(Ireland) Act, 1881, and the enactments amending the same, shall 
apply in all cases where an advance is made for the purchase of a 
holding under the Land Purchase Acts and this Act, and the 
powers thereby conferred on the Land Commission in regard to the 
determination of rent shall be exerciseable by them, with the 
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necessary modifications, in sanctioning an agreement for sale ; and Sects. 26-28. 
for that purpose the expression “ labourer,” as used in the said as 
Section and the said enactments, shall mean a man whose occupa- 

tion during the ordinary season of agricultural work is the doing 

of agricultural work for hire on the holding, and shall include a 

herdsman. 

(2.) It shall be the duty of the inspector appointed by the Land 
Commission to report whether the holding affords sufficient security 
for the advance applied for, to inquire into the condition in respect 
of house accommodation of every labourer employed on the holding, 
and to report to the Land Commission accordingly. 

(3.) If an order has been made in favour of any labourer 
employed on the holding, no proceedings for the recovery of a 
penalty under such order shall be defeated by reason only of the 
labourer having been dismissed from such employment. 

27.—(1.) The Treasury may make Rules for the purpose of Paver cf.) 
carrying into effect this part of this Act, and in particular with make ses 
respect to— 

a. The Sinking Fund and the creation and issue of the stock, 

and the cancellation of the stock when purchased or re- 
deemed, and the Sinking Fund payments and dividends on 
account of stock cancelled ; 

b. The audit of the accounts of any receipts and expenditure 

by the Controller and Auditor-General or otherwise ; 

e. The conclusiveness of any certificate given in pursuance of 

such rules. 

(2.) Such Rules shall be laid before Parliament, and shali have 
effect as if enacted in this Act, and so far as they relate to the 
creation, issue, or redemption of stock, or to the Sinking Fund, 
shall not be altered without the consent of Parliament. 

Treasury Rules were issued under the powers conferred by this Section on 26th 
February, 1892. 


28.—(1.) From the commencement of this Act the Land Com- Tenure of Land 
mission shall be perpetual, but it shall be lawful for the Lord dé. 
Chancellor to remove for inability or misbehaviour any Commis- 
sioner other than the Judicial Commissioner. 

(2.) Every order of removal shall state the reasons for which it is 
made, and no such order shall come into operation until it has lain 
before both Houses of Parliament for not less than thirty days, 
nor if either House passes a resolution objecting to it. 


Del 


Sect. 28. 


22'Vie., ¢. 26. 
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(3.) Save as aforesaid, each Commissioner, other than the Judicial 
Commissioner, shall hold his office by the same tenure as if he were 
a County Court Judge in Ireland, and his salary shall be paid out of 
the Consolidated Fund; but none of the Commissioners shall by 
reason of this Act be entitled to any pension or superannuation 
allowance, save so far as he would have been so entitled if this Act 
had not passed. 

(4.) The Lord Chancellor may nominate any Judges of the High 
Court, other than the Lord Chief Justice and the Master of the 
Rolls, to act as additional Judicial Commissioners for the purposes 
of the Land Purchase Acts as amended by this Act for the time 
specified by him; andsevery Judge so nominated shall during that 
time have the same jurisdiction for the purpose of determining 
any question of law, or of hearing any appeal, as the Judicial 
Commissioner for the purposes of the said Acts. 

(5.) If and when the Judicial Commissioner is temporarily 
unable to attend, or his office is vacant, the Lord Chancellor may 
nominate any Judge of the High Court to act temporarily in his. 
place, and the Judge so nominated shall during such inability 
or vacancy have the same jurisdiction as if he were the Judicial 
Commissioner. 

(6.) A Judge of the High Court appointed before the first day of 
January, one thousand eight hundred and eighty-eight, shall not, 
without his own, consent, be nominated under this Section. 

(7.) Such of the Assistant Commissioners and such of the persons 
for the time being employed by the Land Commission as the Lord 
Licutenant and the Treasury, after receiving and considering 
reports from the several members of the Land Commission, deter- 
mine to be necessary and best qualified for the permanent organi- 
sation of the staff of the Land Commission, shall, as from the first 
day of January next after the passing of this Act, notwithstanding 
anything in the Land Purchase Acts, be permanent civil servants. 
of the Crown within the meaning of Section seventeen of the 
Superannuation * Act, 1859; and in their case, and in the case of 
persons formerly employed by the Commissioners of Church 
Temporalities in Ireland or by the Land Commission who have 
since served continuously in the service of the Crown, their periods: 
of service (if any) under the Commissioners of Church Temporalities 
in Ireland or under the Land Commission, as the case may be, shall 
be taken into account for all purposes of superannuation allowance, 
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and such portion of the superannuation allowance (if any) as the 
Treasury determine to be properly payable in respect of such 
service shall be charged on and paid out of the Irish Church 
Temporalities Fund. 

(8.) Notwithstanding anything in Section seventeen of the Pur- 
chase of Land (Ireland) Act, 1885, (a) any Commissioner in carrying 
the Land Purchase Acts and this Act into effect may submit any 
question of law arising under the said Acts for the hearing and 
determination of the Judicial Commissioner, and it shall not be 
necessary that any Commissioner shall sit with the Judicial Com- 
missioner when he is hearing or determining any question of law 
under the provisions of that Section. 


(a) See notes to that Section, ante, p. 385, and Rules of March, 1897, Order XXXV., 
post, pp. 833-4. 


29.—(1.) Nothing in Section seventeen of the Purchase of Land 
(Ireland) Act, 1885, shall be deemed to limit the jurisdiction of any 
member of the Land Commission under Part V. of the Land Law 
(Ireland) Act, 1881, and the Acts amending the same, and anything 
done by any member of the Land Commission in carrying the said 
Acts into effect, shall be as valid and effectual as if it were done 
by the Land Commission: Provided that any person aggrieved may 
appeal (a) from the decision of any Uommissioner acting alone in 
carrying the said Acts into effect, and if the appeal is on a question 
of law only it shall be to the Judicial Commissioner, and in any 
other case it shall be to three Commissioners, of whom one shall be 
the Judicial Commissioner, one shall be a Commissioner appointed 
under the Purchase of Land (Ireland) Act, 1885, and the third «a 
Commissioner appointed under the Land Law (Ireland) Act, 1881 :* 
Provided also that any order of the Land Commission in carrying 
the said Acts into effect shall, in the first instance, be made by a 
Commissioner sitting alone. 

(2.) Provided that the duty of sanctioning advances under the 
Land Purchase Acts and this Act shall be discharged exclusively by 
the Commissioners appornted under the Purchase of Land (Lreland) 
Act, 1885, until the fair rent appeals lodged on or before the first 
day of June, one thousand eight hundred and ninety-one shall have 
been disposed of .* 

(3.) The Commissioners appointed under the Purchase of Land 
(Ireland) Act, 1885, shall thereupon have the same jurisdiction as 

* The words in italics are repealed by Land Act, 1896, 2nd Schedule. Sce 
Sec. 41 of that Act, post. 


Sects. 28-29 


48 & 49 Vie.. 
¢c. 73. 


Powers of Land 
Commissioners. 
48 & 49 Vic., 
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44 & 45 Vic... 
e. 49. 
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Sects. 29-82. if they had then been appointed, under the Land Law (Ireland) 


Powers under 
44& 45Vic., 


e, 49, ss, 45, 44, 


Power of Land 
Commission to 
determine dis- 
putes between 
tenants. 


Decisions as to 
advances to be 
published, 


Act, 1881, members of the Land Commission, other than the 
Judicial Commissioner, notwithstanding that no order may have 
been made by the Lord Lieutenant under Section seventeen of the 
Purchase of Land (Ireland) Act, 1885. 

(4.) Provided also that, if it shall appear to the Lord Lieutenant 
that the security for any advance under this Act sanctioned by the 
decision of a single Commissioner is inadequate, he may require the 
case to be reheard by three Commissioners in the manner provided 
by this Section. 

(5.) The general rules and orders which shall be in force at the 
commencement of this Act in relation to the acquisition of land by 
tenants shall, until expressly varied by Rules to be made as herein- 
after provided, remain and be in force in all proceedings under 
the Land Purchase Acts, as amended by this Act, in the same 
manner in all respects as if they had been rules made under this 
Act. 

(6.) All Rules to be made by the Land Commission for carrying 
into effect the Land Purchase Acts, as amended by this Act, shall 
be made by a majority of the Commissioners, which majority shall 
include the Judicial Commissioner. 


(a) The procedure on appeals under the Land Purchase Acts is now regulated 
by Land Act, 1896, Sec. 41, and Rules of March, 1897, Order XXXV., post, pp. 853-854. 


80. The powers of delegation conferred on the Land Commis- 
sioners under the forty-third and forty-fourth Sections of the Land 
Law (Ireland) Act, 1881, shall not apply to the discharge of duties 
arising under the Land Purchase Acts. 


31. Where any tenants of an estate have agreed to purchase 
their holdings under the Land Purchase Acts, the Land Commis- 
sion shall have power, if they think fit, where the agreements for 
sale so provide, to determine for the purposes of the sale all 
questions which may arise respecting the boundaries of the holdings, 
easements, turbary, or appurtenances claimed by any of such tenants 
of such estate against any other of such tenants of the same estate. 


32. The Land Commission shall make public their decisions as to 
advances under this Act, and under the Land Purchase Acts, 1885 
and 1888, in such manner as the Lord Lieutenant shall by rules 
direct. 
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33. Periodical returns shall be made by the Land Commission  Seet. 83. 
at the prescribed times in each year and forthwith laid before Returns, 
Parliament, and shall contain with respect to every county the 
prescribed particulars, including the particulars hereinafter men- 
tioned, that is to say :— 

a. Returns of advances under this Act, specifying— 

(i.) the situation, size, rateable value, and rent (judicial or 
non-judicial) of each holding for the purchase of which 
an advance has been made; 

(ii.) the vendor and purchaser thereof ; 

(iii.) the amount of the purchase-money, advance, and 
guarantee deposit; and 

(iv.) particulars of any order made under Section nineteen 
of the Land Law (Ireland) Act, 1881, as amended by 
this Act, in relation to such holding and of the en- 
forcement thereof ; 

6. Returns specifying the like particulars as above mentioned 
with respect to cases (if any) in which default has been made 
in the payment of purchase annuities, and, specifying further 
the date of the advance, the amount of instalments paid and 
in default respectively, the proceedings taken for the recovery 
of the instalments in default, and the amount of loss on the 
occasion of the sale of any holding. 

ce. Returns specifying— 

(i.) the amount (if any) which has been temporarily 
advanced ‘out of the Consolidated Fund, and the 
amount (if any) which has been paid out of the 
Guarantee Fund to the Land Purchase Account, or 
to the Consolidated Fund ; 

(ii.) the amount which has been applied under this Act 
towards the cost of providing labourers’ cottages ; 

(iii.) the presentments (if any) which have been made under 
this Act ; 

(iv.) the regulations and decisions which have been made by 
the Lord Lieutenant with respect to the share of any 
county, local authority, or person in any fund or sum 
dealt with under this Act, and with respect to the 
proportion in which advances are to be made in a 
county as between holdings the rent of which exceeds 
fifty pounds and other holdings; and 

(v.) the amounts paid out of the purchaser’s insurance 
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Sects. 33-35. money under this Act, and the amounts paid out of 
the reserve fund and repaid to such fund under this 
Act. 
PART 11. 


ConGESTED Districts. 


Constitution of 


Connesed Ti: 34.—(1.) For twenty years after the passing of this Act, and 
‘ricts Board. = thereafter until Parliament shall otherwise determine, there shall 
be a Board called the Congested Districts Board for ges con- 
Haas of the Chief ee Q eH 


rT ®, and who shall be ie 
members of the Board, and of five other members. #he 


(2.) It shall be lawful for Her Majesty, by warrant under the 
Royal Sign Manual, to appoint and fill up vacancies among the 
members, other than the ex-officio members, and also in the same 
manner to appoint one or more persons, not exceeding three, to be 
temporary members of the Board for the purpose of the business of 
the Board relating to fisheries, agriculture, or other special matters. 
A temporary member of the Board shall hold office for such 
period as may be mentioned in the warrant appointing such 
member. 

(3.) Three members of the Board, not including temporary mem- 
bers, shall form a quorum, and any act of the Board may be 
signified under the hands of any three members of the Board. 


Additional powers are conferred upon the Congested Districts Board by the 
Congested Districts Board Acts, 1893 and 1894 (56 & 57 Vic., ec. 35) and (57 & 58 Vic., 
c. 50), post, and Land Act, 1896, Part IV. 


Seager 35.—(1.) For the purposes of this part of this Act, the sum of 
rene one million five hundred thousand pounds (in this Act referred to as 
Part I. 


the Church Surplus Grant) shall, with interest at the rate of two 
and three-quarters per cent. per annum, be charged on the Irish 
Church Temporalities Fund, and such interest shall, so far as not 
required for the purposes of the Guarantee Fund as hereinafter 
mentioned, be placed at the disposal of and paid or applied as 
may be directed by the Congested Districts Board for the purposes 
of this Act. 


(2.) The interest on the Church Surplus Grant shall be paid by 
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the Land Commission at such times as the Treasury direct, and so 
far as not for the time being required, may, under the directions of 
the Treasury, be invested, and the principal and income of such 
investment shall be dealt with as if it were the said interest. 

(3.) The Land Commission may, with the consent of the Treasury, 
place at the disposal of and pay and apply as may be directed by 
the Congested Districts Board for the purposes of this Act any 
part of the principal of the Church Surplus Grant which may not 
in the opinion of the Treasury and of the Lord Lieutenant be 
required for the purposes of the contingent portion of the Guarantee 
Fund. 

(4.) Section thirty-two of the Land Law (Ireland) Act, 1881, and 
Section twenty of the Arrears of Rent (Ireland) Act, 1882, and 
Section twelve of the Tramways and Public Companies (Ireland) 
Act, 1883, shall be repealed. 

(5.) The Irish Reproductive Loan Fund and the Sea and Coast 
Fisheries Fund, including all moncys due on foot of loans, and for 
interest, dividends, and other annual income payable on foot. of 
such funds, save and except the sum of twenty thousand pounds, 
forming portion of the Sea and Coast Fisheries Fund, shall be placed 
at the disposal of-the Board for the purposes of this Act, but shall be 
applicable only in any county in which the fund is before the passing 
of this Act applicable, and the said sum of twenty thousand 
pounds shall be retained by the Commisioners of Public Works, 
and expended by them elsewhere than in the congested district 
counties, as if this Act had not passed. 


The 4th Section of the Public Works Loans Act, 1892 (55 & 56 Vic. c. 61), confers 
on the Congested Districts Board the powers and remedies for the recovery of the 
monies placed at its disposal by this Section, which are possessed by the Com- 
missioners of Public Works, and provides that a certificate from the Secretary of 
the Congested Districts Board is to have the same effect as a like certificate under 
the seal of the Commissioners (See that Section, App., post). 


36.—(1.) Where at the commencement of this Act more than 
twenty per cent. of the population of a county, or in the case of 
_the county Cork of either riding thereof, live in electoral divisions of 
which the total rateable value, when divided by the number of the 
population, gives a sum of less than one pound ten shillings for 
each individual, those divisions shall for the purposes of this Act be 
separated from the county in which they are geographically situate, 
and form a separate county (in this Act referred to as a congested 
districts county), and the provisions of this Act as to the share of 


Sects. 35-36. 


44 & 45 Vic., 
ce, 49, 
45 & 46 Vic. 
c. 47. 
46 & 47 Vic., 
c. 43. 


Congested dis- 
tricts counties, 
and application 
thereto of Part I. 


en 
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Sects. 86-37. a county in any portion of the Guarantee Fund shall apply to such 
a county with the necessary modifications. 

(2.) Provided that if within one year from the passing of this Act 
it appears to the Congested Districts Board that it is expedient to 
include under the provisions of this Section any electoral division 
other than the divisions hereinbefore mentioned, or to exclude 
therefrom any electoral division, it shall be lawful for the Lord 
Lieutenant, on the report of the Board, to include or exclude, as 
the case may be, such division. 

e interest on the Church Surplus Grant shall form part of 
gent portion of the Guarantee Fund, and be applicable 
oses of that Fund next after the rates on Government 
d be apportioned between the congested districts 
counties in poportion to their population. 

(4.) The local grants under the accounts headed “ Model Schools 
and National Xchools”’ shall not form part of the contingent 
antee Fund for a congested districts county. 
this Act a sum is required to be raised by a 
gm which a congested, districts county is 


portion of the G 

(5.) Where unde 
levy on a county | 
separated, no portion it shall be presented or applotted upon 
or raised out of any heretlitaments in the latter county. 

(6.) Where under this A’ 
levy on a congested districts 
paid out of the share of the co 


a sum is required to be raised by a 
unty, one-half of that sum shall be 
ty in the interest on the Church 
Surplus Grant, so far as that share extends; and the residue shall 
be raised by the Lord Lieutenant a levy on the county, and 
the requisition may be sent to the setyetary of the grand jury of 
the entire county, and the same shall be\paid accordingly, but shall 
solely be presented and applotted upon\and raised out of the 
hereditaments within the congested districts 


Amalgamation | esi a ek. of ee eee small one in a 
a one gested districts county, the Congested Districts Board may— 
“istriets county. gq, out of the moneys at their disposal, give special aid to the 
migration or emigration of any occupier of a holding, with 
his family, if any, and settling such migrant or emigrant 
under favourable circumstances in the place to which he 
first migrates or emigrates, on condition that he transfers 
his interest in that holding to an occupier of a neighbouring 
holding and that the holdings are amalgamated, or that he 

transfers such interest to the Land Commission; and 
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6. recommend the Land Commission to facilitate the amalgama- 
tion of small holdings, which the Land Commission are 
hereby authorized to do, whether by the apportionment of 
a purchase-annuity and of the guarantee deposit, or by a sale 
to a tenant, or by making an advance towards the purchase 
of an interest in a holding; and any such advance may be 
made out of money supplied by the Board, and shall be 
repaid by an annuity charged on the holding as if the 
advance were made under the Land Purchase Acts, but all 
sums received by the Land Commission on account of such 
annuity shall be paid to the Board. The annuity may be 
charged on the amalgamated holding, and not merely on 
the holding purchased, subject, nevertheless, to any prior 
charges on such portion of the holding as has not been 
purchased, and subject to any rent of either holding. 

(2.) Provided that no holding shall be increased by amalgama- 
tion under this Section so that in the opinion of the Board the 
rateable value will exceed twenty pounds. 

(3.) In a congested districts county a small holding purchased 
by means of an advance by the issue of stock under this Act, shall 
not during the continuance of the purchase-annuity charged 
thereon be sold, except to the occupier of a holding in the neigh- 
bourhood or to the Land Commission, and if it is, the Land 
Commission may cause the holding to be sold as if for a breach 
of condition under Section thirty of the Land Law (Ireland) 
Act, 1881. 

(4.) The purchase by the Land Commission of a holding shall be 
made through the Congested Districts Board, and out of moneys 
provided by the Board, and for such price as may be agreed on 


Sect 37. 


44 & 45 Vic., 
c, 49, 


by the vendor and the Board, or, in case of difference, may be j 


determined by the Land Commission’ to be its full market value. 

(5.) Where a small holding in a congested districts county is 
(whether under this Section or the Land Purchase Acts) liable to 
be sold, (a) “or has been purchased by the Land Commission, the 
Land Commission shall endeavour to sell the same to one of the 
occupiers of a neighbouring holding with a view to the holdings 
being amalgamated. 

(6.) The sale may be made upon such terms and conditions and 
at such price as the Land Commission fix, and the price may not 
be greater than the difference between the value of the two holdings 


Sects, 3'7-88. 


Sub-sec. 5. 


Supplemental 
provisions as to 
amalgamation of 
holdings in 
congested dis- 
tricts county. 


44 & 45 Vic., 
¢, 49. 
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after amalgamation, and the value of the purchaser’s holding before 
amalgamation. 

(7.) The purchase money may be advanced as if it were for a 
purchase under the Land Purchase Acts, save that the annuity 
shall be charged on the amalgamated holding, and not merely on 
the holding purchased, subject, nevertheless, to any prior charges 
on such portion of the holding as has not been purchased. 

(a) As to when a holding is liable to be sold, and the procedure necessary for 
carrying out the sale, see Land Act, 1881, Sec. 30; Land Purchase Act, 1885, 
Secs. 3 & 15; Land Act, 1887, Sec. 18; Sec. 25 of this Act, ante; Land Act, 1896, 


Sec. 38, post. See also Congested Districts Board Acts, 1893, 1894, and 1901., 
post, and Land Act, 1896, Part IV. 


38.—(1.) On a holding amalgamated in pursuance of this Act, 
one house only shall be used as a dwelling-house, and if more than 
one house is so used, the Land Commission shall, except where that 
use is permitted as hereinafter mentioned, cause the holding to be 
sold as if for a breach of condition under Section thirty of the 
Land Law (Ireland) Act, 1881. 

(2.) Provided that the Congested Districts Board, if they think 
special reasons justify the course, may request the Land Commis- 
sion to permit, and thereupon the Land Commission shall permit, 
the former occupier of another house on the amalgamated holding 
or a member of his family to become and be caretaker of such 
other house, and of any yard and garden attached thereto, not 
exceeding one-quarter of an acre, for such limited time and on such 
conditions as the Board approve. 

(3.) Where a holding amalgamated in pursuance of this Act is 
of less value than the holdings out of which it was amalgamated, 
either because only one house can be used as a dwelling-house on 
the amalgamated holding, or otherwise by reason of the amalgama- 
tion, the Land Commission may, and on the request of the 
Congested Districts Board shall, certify the amount of the differ- 
ence, and that amount shall be paid by the Board out of the 
moneys at their disposal to the person or department on whom the 
loss has fallen, and if paid to the Land Commission shall be applied 
towards the discharge of the purchase-annuity on the holding. 

(4.) The provisions of this Act respecting the amalgamation of 
holdings shall, in cases where the Congested Districts Board think 
it expedient, apply to a part of a holding. 


54 § 55 Vict., Cap. 48. 491 


39.—(1.) The Congested Districts Board may take such steps Sect. 89. 
as they think proper for— Power toaid 
ee : "i 3 ’ migration and 

a. Aiding migration or emigration from any electoral division, ‘migration, 


> agriculture and 
which either forms part of a congested districts county, or dustties. 
the total rateable value of which, when divided by the 
number of the population, gives a sum of less than one 
pound ten shillings for each individual, and settling any 
migrant or emigrant under favourable circumstances in the 
place to which he first migrates or emigrates; and 

6. Providing suitable seed potatoes and seed oats for sale to 

occupiers in any such electoral division; and 

ce. Aiding and developing agriculture, forestry, the breeding of 

live stock and poultry, weaving, spinning, fishing (including 
the construction of piers and harbours (0), and the supply of 
fishing boats and gear, and industries connected with and 
subservient to fishing) and any other suitable industries ; 
and for the purposes of Part II. of this Act the Land 
Commission may acquire (by purchase or taking on lease) 
and hold land, and may place such land under the control 
of the Congested Districts Board (a) on such terms and 
conditions as they may deem expedient.* 

(2.) The said seed shall be sold for ready money, and, where such 
price can be obtained for the same, for not less than the cost of the 
seed (including all expenses incurred for carriage, storage, or other- 
wise), except so far as such cost may be defrayed out of gifts specially 
given to the Board for that purpose. 

(3.) Any person nominated by the Board may, at all reasonable 
times, and after due notice to the occupier, enter any land occupied 
by an occupier to whom seed has been sold, and ascertain whether 
it has been properly sown. 

(4.) The Board may proceed under this Section directly or in- 
directly, and by the application of money at their disposal or other- 
wise, and may make gifts or loans to any persons upon and subject 
to such conditions as the Board consider expedient, and any moneys 
received in respect of the principal or interest of the loans may be 
applied as part of the money placed at the disposal of the Board. 

(a) The Congested Districts Board may now acquire and hold land through 


trustees. (Congested Districts Board Act, 1893, post.) 
(b) Sec. 18 of the Local Gov. Act, 1898 (61 & 62 Vic., c. 37), now provides that the 


* The words in italics are repealed by the Congested Districts Board Act, 1893, 
See. 2, post. 
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Sects. 89-40. Council of any county may, if they think fit, agree to take over from the Congested 
ery Districts Board any marine work constructed or acquired by such Board, subject 
to payment of compensatian to persons other than the Board. 


Aen 40.—(1.) The Lord Ineutenant may direct the officers of the Land 
ee Commission to discharge such secretarial and other duties for the 
Board as he thinks proper, and for that purpose officers may be added 
to the permanent staff of the Land Commission, and if the Lord 
Lneutenant thinks those officers are insufficient, he may, with the 
sanction of the Treasury, authorise the Board to employ such officers 
as are requred.* 

(2.) Any member of the Board shall be eligible to act as an officer 
under this Section for any temporary purpose, but so long as he is 
employed as such officer he shall not act as a member of the Board. 

(3.) The salaries or remuneration of the officers (if any) employed 

_ by the Board and the administrative expenses of the Board shall be 
fixed by the Treasury, and paid out of moneys provided by Parlia- 
ment. 

(4.) The Congested Districts Board may accept any gifts of 
property real or personal for all or any of the purposes for which 
money is provided under this part of this Act, and apply them 
according to the directions of the giver, if consistent in their 
opinion with the principles on which they apply the said money, 
and, subject to any such directions, may apply them in like manner 

} as that money. 
'€ / (8.) Any property given to the Board, and any investments made 
= . by or securities given to the Board, may be held, and given to the 
| Land Commission, and shall be held by the Land Commission in 
| trust for the purposes of this part of this Act, or such of them as the 
) circumstances of the case require. 

(6.) The Congested Districts Board shall submit to the Treasury 
annually and at any other time for any special purpose, in the form 
fixed by the Treasury, an estimate showing the amount proposed 
by the Board to be expended, and shall not expend any sums except 
in accordance with such estimate when approved by the Treasury, 
and shall not create any permanent charge on the Church Surplus 
Grant, except that they may with the sanction of the Treasury 
borrow out of the moneys available for local loans in Ireland on 
the security of the annual income of the Church Surplus Grant 
such sum as, having regard to the liabilities of such income for the 


*Sub-see. 1 of Sec. 40 is repealed by the Congested Districts Board Act, 1894, 
post. 


54 § 55 Vict., Cap. 48. 493 


purposes of the Guarantee Fund and the other moneys at the Sects. 40-42, 
disposal of the Board, the Treasury consider can be properly tg 
borrowed without danger to the security given by the Guarantee 
Fund. 

(7.) The Board shall keep such accounts of their receipts and 
expenditure, and those accounts shall be audited in accordance with 


such regulations, as the Treasury direct, and be laid before 
Parliament. 


41. The Congested Districts Board shall once in every year after Report of Con- 
gested Districts 


the year one thousand eight hundred and ninety-one make a report Board. 
to the Lord Lieutenant on their proceedings under this Act, and 
every such report shall be presented to Parliament. 


PART CLIT, 
DerFinitions, ReEpxrazs, &c. 


42. In this Act, unless the subject or context otherwise requires: tyterpretation 

The expression “ Local Government Board” means the Local % *™* 
Government Board for Ireland: 

“prescribed” means prescribed by Rules made 
by the Treasury in pursuance of this Act: 

The expression “Local Taxation (Ireland) Account” means 
the account to which that name is given in the Probate EN 
Duties (Scotland and Ireland) Act, 1888: 

The expression “Irish Probate duty grant” means the sums 
which but for this Act would under Section two of the 
last-mentioned Act be paid in respect of the probate duty 
grant to the Local Taxation (Ireland) Account: 

The expression “ Consolidated Fund” means the Consolidated 
Fund of the United Kingdom: 

The expression “consolidated annuities” means the capital 


The expression 


stock of perpetual annuities created under the National 50. 61 Vic., 
Debt Conversion Act, 1888, or consolidated with the ~ 
annuities so created : 

The expression “ assizes includes a presenting term, and the ex- 
pression “Judge of assize” includes a Judge of the High 
Court, and the expression “County Treasurer” includes a 
Finance Committee or other person exercising the functions 
of County Treasurer : 

The expression “rateable value,” when used in relation to any 
hereditament or area, means the annual rateable value under 


Sect. 42. 


33 & 34 Vic., 
c. 46, 
35 & 36 Vic., 
c. 32. 
44 & 45 Vic., 
c. 49. 
46 & 47 Vic., 
ce. 43. 
48 & 49 Vic., 
¢. 73: 
50 & 51 Vic., 
@, 33. 
Bw 2) Vile, 
¢. 49, 
52 & 53 Vic., 
€..13, 
48 & 49 Vic., 
Cc. 73, 


B51 & 52 View 
c, 49, 
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the Irish Valuation Acts of such hereditament or of the here- 
ditaments comprised in such area: 

The expression “ annual value of the holding” means the annual 
sum which at the date of the application for an advance under 
the Land Purchase Acts is the rent of the holding in respect of 
which the advance is to be made, after deducting therefrom the 
average annual amount payable by the landlord during the 
five years next before such date for poor rate and grand jury 
cess, and for tithe-rentcharge (unless such tithe-rentcharge ws to 
be redeemed out of the purchase-money) ; provided that, after 
the advance applied for has been sanctioned, the purchaser may 
apply to the Land Commission to determine the annual value 
of the holding, and thereupon such annual value shall be 
ascertained by the Land Commission in the manner prescribed 
by Rules to be made by them, and in such case the said 
expression means the annual value so determined :* 


¢ 


The expression ‘ purchase-annuity ” means an annuity for the 
repayment of an advance for the purchase of a holding made 
by the issue of stock under this Act: 

The expression “ population” means population according to 
the last published census for the time being: 

The expression “local grants,’ means grants made in aid of 
local taxation or for local purposes out of moneys provided by 
Parliament, and any reference to the purposes or account for 
or on which grants are made shall be construed according to 
the terms of the estimates for such grants laid before the 
House of Commons and the heads of account ~ therein 
mentioned : 

The expression “ Land Purchase Acts” means the Landlord and 
Tenant (Ireland) Act, 1870 (Parts II. and III.), the Landlord 
and Tenant (Ireland) Act, 1872, the Land Law (Ireland) Act, 
1881 (Part V., Part VI., and Part VII.), the Tramways and 
Public Companies (Ireland) Act, 1883 (Part II.), the Land 
Purchase Acts, 1885 and 1888, the Land Law (Ireland) Act, 
1887 (Parts II. and IV.), and the Purchase of Land (Ireland) 
Amendment Act, 1889; and the said Acts and this Act may 
be cited as the Land Purchase (Ireland) Acts, 1870 to 1891: 

The expression “ Land Purchase Acts, 1885 and 1888,” means 
the Purchase of Land (Ireland) Act, 1885, and the Purchase 
of Land (Ireland) Amendment Act, 1888: 

*The words in italics are repealed by Land Act, 1896, 2nd Schedule. 
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The expression “Trish Church Temporalities Fund” means Sects. 42-43. 
the fund under the control of the Land Commission by 
virtue of the Irish Church Act Amendment Act, 1881: ee te 
The expression “ 
able value of less than ten pounds, or any higher sum fixed 
by the Congested Districts Board: 


(a4 by eed 


The expression “ occupier’ means an occupier whether tenant 


a small holding”’ means a holding of a rate- 


or proprictor : 


“ ed 


The expression “ county’ means the riding of a county where 
such riding is separated from the county for fiscal purposes : 
The expression “ Land Judge” means the Land Judge of the 


Chancery Division of the High Court. 


48.—(1.) The enactments described in the Third Schedule to Repeal of enact- 
this Act are hereby repealed to the extent appearing in the third struction shor 
column of that Schedule. 

-(2.) This Act shall be construed as one with the Land Purchase 


Acts, and may be cited as the Purchase of Land (Ireland) Act, 1891. 


SCHEDULES. Schedules. 
FIRST SCHEDULE. Gain 
Counties oF Crrms AND TowNs INCLUDED IN CITIES. 
Name Counties in which situated 
County of the city of Kilkenny - = - Kilkenny. 
County of the town of Carrickfergus - - - Antrim. 
County of the town of Galway - - x Galway. 
County of the town of Drogheda - - = Louth. 
SECOND SCHEDULE. Section 22. 


MunicipsL BorouGHs TO WHICH THE ACT DOES NOT APPLY. 


Dublin, Cork, Belfast, Limerick, Londonderry, Waterford. 
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Schedule. 


Section 43. 


THIRD 


ENACTMENTS 


Purchase of Land (Ireland) Act, 1891. 
SCHEDULE. 


REPEALED. 


ENACTMENTS TO BE REPEALED ON COMMENCEMENT OF ACT. 


Chapter and Session 


Title of Act 


Extent of Repeal 


44 & 45 Vic., cap.49. 


48 & 49 Vic., cap. 73. 


51 & 52 Vic., cap. 49. 


The Land Law (Ire- 


land) Act, 1881. 


The Purchase of 


Land (Ireland) 
Act, 1885. 


Purchase of Land 
(Ireland) Amend- 
ment Act, 1888, 


Section forty-one, from ‘‘The two 
Commissioners other” down to 
‘* passing of this Act;”’ the words 
‘‘during the said period of seven 
years ;’’ andfrom “but the person 
so appointed’’ to the end of the 
section, and section fifty-three go 
far as it applies to any person who, 
by virtue of the determination of 
the Lord Lieutenant and the 
Treasury under this Act, or other- 
wise is a permanent civil servant of 
the Crown. 


Section three, from ‘‘ The Land Com- 
mission shall pay” down to ‘ per 
annum,” so far as respects an 
advance made by means of stock, 


Section seventeen, from ‘‘shall con- 
tinue’’ to ‘appointments and;”’ 
the words ‘‘ during the said period 
of three years;” and from ‘“ The 
person so appointed’? down to 
“would have done.” 


In section twenty-four, from ‘out 
of the Consolidated Fund,” where 
those words first occur, to the end 
of the section. 


Section five. 
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REDEMPTION OF RENT (IRELAND) ACT, 1891. 
(54 & 55 VIC., CAP. 57.) 


ag en ane -! 


An Act To PROVIDE FoR THE REDEMPTION oF RENT BY LoNG LEASE 
HOLDERS AND OTHERS. [5th August, 1891.] 


BE it enacted, ke. 


1. Where a person in bona fide occupation (}) of a holding to 
which Part One of the Land Law (Ireland) Act, 1881, applies (a) 
is a lessee under a lease (c) to which the provisions of Section one 
or Section three of the Land Law (Ireland) Act, 1887, do not apply 
by reason of the period of its expiration or by reason of its being 
renewable or perpetual, or is a grantee under a fee-farm grant, (d) 
and such person holds his land at a rent which the Land Commis- 
sion considers, having regard to the renewal fines (if any) and 
all the circumstances of the case, holding, and district, to be a full 
agricultural rent, (€) such occupier shall, subject as hereinafter 
mentioned, be entitled to apply in the prescribed manner to redeem 
his rent, whereupon, if the lessor or grantor, as the case may be, 
signifies his consent within the prescribed time and in the pre- 
scribed manner, (f) including consent (where such consent is by law 
required) to such sum being retained as guarantee deposit as the 
Land Commission may think necessary, then such redemption shall 
be effected by payment, subject to the Rules of the Land Commis- 
sion, of such capital sum as may be agreed upon, or as in case of 
difference may be determined (g) by the Land Commission (regard 
being had to the adequacy of the security) (/) in like manner as if it 
were a head rent redeemed under the provisions of Section sixteen 
of the Land Law (Ireland) Act, 1887. 

Such consent by the lessor or grantor shall have the same effect 
as the lodgment of an agreement to purchase (7) under the Land 
Purchase Acts, and, except as herein otherwise provided, all subse- 
quent proceedings shall be carried on, and with the like conse- 
‘quences, as upon such an agreement. ! 

Provided that if the lessor or grantor, as the case may be, does 
not consent in manner prescribed by the Land Commission to such 
redemption, or causes, in the opinion of the Land Commission, 
unreasonable delay to the making of such redemption, the redemp- 

2K 
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tion shall not be made, but the lessee or grantee, as the case may 
be, shall be deemed to have made the prescribed application under 
Section one of the said Act of 1887, and shall be held to be a 
tenant of a present tenancy (7) in manner and subject to the 
conditions and right of resumption mentioned in Section twenty-one 
of the said Act of 1881, as modified by Section one of the said Act 
of 1887, and his holding shall be subject to the provisions of the 
said Acts with regard to present tenancies. 


(2) This Act applies to the same class of holdings as are within the fair rent. 
provisions of the other Land Law (Ireland) Acts, namely, all agricultural and 
pastoral holdings, not specially excepted by Sec. 58 of the Act of 1881, or by 
Sec. 5 of the Act of 1896. “The power to redeem extends to the entire rent, and to the 
entire holding” (per FirzGiszon, L.J., Cowell v. Buchanan £1898] 21. R., at p.161). A 
part of a rent cannot be radeemed: Platt v. Shaftesbury, Greer L. C., App. 67. 

The term “holding” ag defined by the 57th Section of the Land Act, 1881 
(see ante, p. 342) implies that the relation of landlord and tenant exists between 
the parties. In the case of fee-farm grants made before the date when the 
Landlord and Tenant Act, 1860, came into operation (1st Jan., 1861), a difficulty 
formerly arose. As a general rule it was held that these did not create that 
relation, as no reversion was reserved to the grantor: Kelly v. Rattey, 32 L. R. 
Wee, Ailsys AM Wa ep AU, 1k, tle). ists: (C.A.). (See on this question, notes to Landlord 
and Tenant Act, 1860, ante, pp. 4-5.) But there were some exceptions. It was 
held that fee farm grants (including sub-perpetuity grants) made under the 
Church Temporalities Acts, or under the Renewable Leasehold Conversion Act, 
being grants to which there was attached as a statutory incident the right to 
bring ejectment for non-payment of rent, even though made before 1861, did create 
the relation of landlord and tenant, for the purpose of enabling the grantee 
to claim the benefit of this Act: Hamilton v. Casey [1894], 2 I. R. 224: 
27 1. L. T. R. 46; Adams v. Alexander [1895], 2 TR. 363: 28 T. Te TR, 141; 
Clarke v. Cochrane, Greer, Leading Cases, 392. A grant in perpetuity under the 
Trinity College, Dublin Leasing and Perpetuity Act, 1851, was held to have the 
same effect: Gormill v. Lyne, 281. L. T. R. 44 (Sub-Com.). And a fee farm grant 
or lease for lives renewable for ever executed after the passing of the Renewable 
Leasehold Conversion Act, though not in pursuance of it, was similarly held to be 
within this Section: Langtry v. Sheridan, 30 I. L. T. R. 64 (L.C.); Sheridan v. 
Nesbitt, 301. L. T. R. 39 (Sub-Com.). The 14th Section of the Land Act, 1896, now, 
however, removes the difficulty as regards these old grants by providing that a lessee. 
or grantee shall be entitled to apply under the Act, notwithstanding that the 
instrument under which he holds, though purporting to create the relation of land- 
lord and tenant, is dated before January 1st, 1861, and by reason of its date does 
not create the relation. (See notes to that Section, post.) 

But the grant whenever made must purport to create the relation of landlord 
and tenant. Where lands were conveyed by deed, in 1879, in fee simple to the 
use that the grantor should receive thereout a perpetual yearly rentcharge of 
£45, it was held that the rentcharge thereby created under the Statute of Uses 
was not a rent service arising from tenure or contract, and was, therefore, not. 
capable of being redeemed under the Act: Christie v. Peacocke, 30 L. R. Ir. 646; 
26 I. L. T. R. 120 (U.C.); and this would appear to be still the law, notwith- 
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standing the 14th Section of the Land Act, 1896. See Barton v. Fisher, 34 Ir. L. 
T. R. 193 (C. A.) where the question was raised but not decided. 

The reference to the Acts of 1881 and 1887 in this Section and in Sec. 3, post 
also excludes from this Act all holdings, such as town-parks, demesnes, and pasture 
lettings, which are excluded from the earlier Acts by Sec. 58 of the Act of 1881 
and Sec. 5 of the Act of 1896. Where a fee-farm grant had been made of demesne 
lands, it was held, by the Court of Appeal, reversing the decision of the Land 
Commission (26 I. L. T. & 8. J. 420), that the lands had not thereby lost their 
character of demesne lands, and that the case therefore did not come within 
the provisions of this Section: Spencer v. Tedcastle, 32 L. R. I. 411: 27 eels 
T. R. 3. Where lands were taken as an adjunct to a demesne, it was held also 
that they were excluded from the Act: Allen v. Grogan, 32 L. R. Ir. 179: 
Cie Pee Te Ts Re 55 (L.C.). See also O'Farrell vy. Quirk [1895], 2 1. R. 197: 
Zoe lo wl.) Geckee, 13. Borrowes ve Colles, 28 I. L. T. R. 41; and notes to Land Act, 
1881, Sec. 58, ante, pp. 359-364, and to Land Act, 1896, Sec. 5, post, pp. 519-539. 

(6) “Under the provisions of the 1st Section of the Redemption of Rent ( 
Act, 1891, an application for the redemption of rent can only be made by 
in bona fide occupation of a holding of the class mentioned in that Section; and 
as by the 3rd Section it is enacted that ‘this Act shall be read and construed 
with the Land Law (Ireland) Acts, 1881 and 1887,’ the nature of the occupation of 
a tenant applying under the Redemption of Rent Act must be of the same charac- 
ter as that of a tenant applying to fix a fair rent under the Land Acts of 1881 
and 1887: ” (per Brwzey, J.), Cowell v. Buchanan, 30 L. R. Ir., at p. 378; 
Macartney v. Wharry, 271. L. T. R. 91; Parnell v. Brownrigg, 291. L. T. R. 56. 
If the lessce or grantee has sublet part of the holding with the express consent 
of his landlord, he may be deemed in occupation. See notes to Land Act, 1881, 
See. 57, ante, p. 346. But where a landlord makes a lease of lands partly in his 
own hands and partly in the hands of a tenant, the lessee, although he is entitled 
to the rent paid by the tenant, cannot be deemed to have sublet with consent, 
and is not entitled to have his rent redeemed under this Act: Cowell v. Buchanan, 
30 L. R. Ir. 375; 26 I. L. T. R. 24; see also Flannery v. Nolan, 20 L. R. I. 537, 
and notes to Land Act, 1881, Sec. 57, ante, p. 347. Nor is the grantee in that 
case relieved by Sub-section 3 of Section 7 of the Act of 1896, as it has been 
held by the Court of Appeal that that Sub-section does not apply to a redemption 
of rent under this Act: Cowell v. Buchanan [1898], 21. R. 147. 

(c) “Lease” in this Act must be interpreted in the same way as “lease” in 
the Acts of 1881 and 1887, and includes, therefore, “an agreement for a lease,” 
if it was existing at the date of the passing of the Land Act, 1881, and was for a 
term sufficiently long to exclude it from the 1st Section of the Act of 1887: Donnelly 
v. Galbraith, 28 I. L. T. R. 54 (L.C.). 

(d) “A lessee applying under this Section of the Redemption of Rent Act, 1891, 
must hold under a lease existing at the passing of the Act of 1881; but the Section 
in terms imposes no such conditions on a grantee under a fee-farm grant: ” (per 
Brewiey, J.), Gun-Cunningham v. Byrne, 30 L. BR. Ir. at p- 386. In this case it 
was held that a grantee under a fee-farm grant made in 1884 was entitled to 
apply, but the grant had been executed in pursuance of a lease for lives renew- 
able for ever, made in 1855, under which the tenant held at the passing of the 
Act of 1881. Where, however, a grantee under a fee farm grant made in 1885, not 
in pursuance of the Renewable Leasehold Conversion Act, but creating an entirely 
new contract of tenancy between the parties, applied to have his’ rent redeemed 
under this Section, it was held that the case was not within the Act: Alexander 
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v. Macky, 32 L. R. Ir. 484. “The 1st Section of the Redemption of Rent Act,” 
says Brewtey, J., in giving judgment in that case, “so far as it deals with lease- 
holders, is confined obviously to leaseholders holding under leases existing at the 
time of the passing of the Land Act of 1881; and although no words of qualifica- 
tion are used in connection with the expression ‘grantee under a fee-farm grant,’ I 
think it is manifest from the latter portion of the Section that the grantee under 
the fee farm grant must be a person who, if the landlord does not assent to the 
redemption, may appropriately be deemed to be a tenant of a present tenancy, 
i.e., of a tenancy subsisting at the passing of the Act of 1881” (32 L. R. Ir., at 
p- 490). 

(e) There is no definition in this, or any of the other Acts, of the term “full 
agricultural rent.” In practice it appears to be considered equivalent to what 
is popularly known as the gross fair rent of the holding; that is, in the words of 
the 1st Section of the Land Act, 1896, “the annual sum which should be the 
fair rent of the holding on the assumption that all improvements thereon were 
made or acquired by the landlord: Wynne v. Wilson, 1 Nob. Se Rare 
3 Greer 156; Stuart v. Niblock, 35 I. L. T. R. 61; Kelly v. M‘Caughy, 27 I. L. 
T. R. 22. And it is only when the full agricultural rent so ascertained does 
not exceed the rent reserved in the lease or grant, that the case comes within 
the Act. The matter is referred to an inspector appointed by the Land Com- 
mission, and if he reports that the full letting value of the holding is not more 
than the rent actually paid, the Court usually holds that the rent is a “full 
agricultural rent,” even though a fine may have been originally paid by the lessee 
or grantee to the landlord, or a large sum given for the interest in the lease, at 
a recent date. Thus, in Warren v. Richardson, 30 L. R. Ir. 639; 261. L. T. R. 116, 
where a lease was originally made in 1871 at a rent of £180, in consideration of 
a fine of £600, and this rent was in 1876 reduced to £150, in consideration of a 
further sum of £600 paid to the landlord, the Court (Brwzey, J., and FirzcERatp, 
Commissioner), notwithstanding the payment of these fines, and the further fact 
that the tenant had in 1883 paid £750 for the interest in the holding, held that 
the reduced rent of £150 was a “full agricultural rent,” the inspector having 
reported that the full letting value of the holding was £125. 

(f) See Rules of March, 1897, Order XLI., post. The Form of Consent (Form 
No. 38) thereby provided is conditional in terms upon the lessee or grantee being 
entitled to apply under the Act. As soon as it is served and lodged, the case is set 
down for hearing before a Commissioner, and the lessor or grantor may then show 
by evidence on affidavit, that the holding is not within the Act, notwithstanding 
his consent. 

If, however, the lessor (or grantor) contends that the lessee (or grantee) is 
not entitled to have the rent redeemed, he may at once move to have the originating 
notice dismissed. ‘This course was adopted in Cowell v. Buchanan, 30 L. R. Ir. 375; 
26 I. L. T. R. 24, where the originating notice was dismissed, on the ground that 
the lessee was not in occupation. But a disputed question of fact—as, e.g-, whether 
a holding is agricultural or not—will not be decided summarily on motion: Nesbitt 
v. Feris, 26 I. L. T. R. 135 (L.C.). See, however, contra, Spencer v. Tedeéastle, 
32 L. R. I. 411, where a question whether lands were demesne lands or not was 
decided by the Court of Appeal upon a motion to set aside the originating notices. 

An originating notice under tho Redemption of Rent Act requires a one shilling stamp. 
Rules of March, 1897, Order XLI., rule 1., post, p. 857. 

(g) The Land Commission cannot sanction any advance for effecting a redemp- 
bion exceeding the sum of £3,000, except under special circumstances. See Land 
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Purchase Act, 1888, Sec. 2, ante, p. 451, and Roch v. Mulcahy, 27 1. L. T. R. 12. 
But this restriction does not apply to the amount of the purchase-money which 
may be fixed. (See judgment of Brwtzy, J., Gun-Cunningham wv. Byrne, 
30 L. R. Iv., at p. 388.) If the sum so fixed exceeds £3,000, the tenant must 
himself provide the balance over that amount or the redemption cannot be carried 
out. 

(h) In determining the amount of the purchase-money, the Court is to have 
regard to the “adequacy of the security.” These words refer to the security for 
the rent, not to the security for an advance by the Land Commission, from a 
mortgagee’s point of view: Warren v. Richardson, 30 L. R. Ir. 639; 261. L. T. R. 116 
(L.C.). If, however, the rent to be redeemed is in excess of the full agricultural 
rent of the holding, it cannot be regarded as a well-secured rent; and the redemp- 
tion price cannot be as large as it would be if the actual rent and the full 
agricultural rent were identical: Warren v. Richardson, 30 L. R. Ir. 639; 
26 1. L. T. R. 116 (L.C.). In this case the redemption price of a rent of £150 per 
annum was fixed at £2,600 guaranteed land stock, the inspector on behalf of the 
Land Commission having reported that £125 per annum was the full letting value 
of the holding. 

In determining the sum to be paid for redemption, the Land Commission may 
take into account the suitability of the holding for building ground and the pro- 
bability of any portion of it being eonverted into such: Macartney v. Gordon 
{1897], 21. R.1: 301. L. T. R. 93: Fitzgibbon Irish Land Reps., 276. 

A question has been raised as to whether in fixing the redemption price, a 
deduction should be made in respect of improvements effected by the tenant 
or his predecessors in title, in the same manner as in fixing a fair rent under 
the Land Act, 1881. In 0’Hea v. Morrison (30 L. R. Ir. 651; 26 1. L. T. R. 139; 
26 1. L. T. & S. J. 431), Commissioner M‘Carruy excluded the value of the 
buildings erected by the grantee from the amount of the redemption price 
(26 I. L. T. & S. J. 431); but on appeal this ruling was reversed by the Land 
Commission, and an addition made to the redemption price in respect of their 
value (30 L. R. Ir. 651; 26 I. L. T. R., 139, Bewrny, J.). See also Roch v. 
Mulcahy, 271. L. T. R. 12. Such improvements are just as much a security for 
the rent, if made by the tenant, as if they had been made by the landlord; but 


if the tenant would be entitled on quitting his holding to compensation for 


improvements, the Court considers this a circumstance lessening the value of the 
security. A grantee under a fee-farm grant is not, however, a “tenant” within 
the definition contained in the 70th Section of the Land Act, 1870 (see ante, 
p. 208), and therefore is not entitled to compensation for improvements in any 
event. But the 14th Section of the Land Act, 1896, now provides that the ;ra' 
visions of the Land Law Acts with respect to improvements shall apply in cases 
under this Act, notwithstanding that the lessee or grantee would not on quitting 
his holding be entitled to compensation for improvements. 

In Chearnley v. O'Donnell (32 L. R. I. 185), it was held by Buwzuy, J., reversing 
the decision of Commissioner M‘Cartuy, that the Court should, in estimating 
the value of the “security,” take into account, not only the value of the lands, 
with all buildings and improvements thereon, but also the personal covenant of 
the original lessee or grantee for the payment of the rent, to the extent of his 
assets. A sum of £1,000 was, in that case, added to the redemption price fixed 
by Commissioner M‘Carruy, for which the Land Commission refused to make an 
advance. (Judgment delivered 26th Nov., 1892.) 

() A landlord’s consent to a redemption of rent, though under this clause it 
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has the same effect as the lodgment of an agreement to purchase, is not such 
an agreement to all intents. The grantor, for instance, who has given such a 
consent is not a “vendor” within the meaning of Sec. 24 of the Local Registra- 
tion of Title (Ireland) Act, 1891: Re Lynch, 29 I. L. T. R. 99. And it appears 
very doubtful whether an order for specific performance can be made against 
him, if he fails to carry out his consent : Gyles v. Beausang [1895], 2 I. R. 325. 

(j) If the lessor or grantor fails to consent to redemption within the prescribed 
time,. the lessee or grantee becomes entitled to have a fair rent fixed, and the 
case is sent down to a sub-commission in the ordinary way, as if it were a case 
under the Act of 1881 or 1887. As regards exemption from rent on improvements, 
a grantee under a fee-farm grant appears now to be in the same position as a lessee 
applying under the ist Section of the Act of 1887. See Land Act, 1896, Sec. 14: 
Mairs v. Lecky [1895], 21. R. 475: 291. L. T. RB. 42, overruling Kieran v. Mollan 
[1894], 2 I. R. 27: 27 1. L. T. R. 129; and notes to Land Act, 1887, Sec. 1, 
ante, pp. 398-399, 

In fixing a fair rent in respect of a fee-farm grant or long lease within this 
Act no deduction should be made from what would otherwise be a fair rent by 
reason of the payment of a fine for the purpose of acquiring the lease or grant 
at a lower rent than what at its date was the fair letting value of the lands: 
Glenny v. Bell [1898], 21. R. 233: 321. L. T. R. 1 (C.A.). The case appears to be 
different, however, where the grants are set aside under Land Act, 1887, Sec. 2. 
See notes to that Section, ante, p. 401, and Lanyon v. Clinton [1895];, 25% Be150. 

If a grantee under a fee-farm grant has a fair rent fixed under this Section, 
what is the exact nature of his tenure thenceforward? Does he continue to 
possess an estate in fee, or does he become merely a yearly tenant? The decisions 
appear to be conflicting on this point. The most recent case is The Irish Land 
Commission v. Magorian [1901], 2 I. R. 445, where it was held by the Queen’s 
Bench Division that he continues to be owner in fee, and that consequently his 
liability to pay tithe rentcharge is not affected. “It seems to me,” says Kenny, J., 
in that case, “that the object of the legislature can only be achieved without 
inconvenience and without doing violence to language by holding that the. fee- 
simple still remains vested in the only person who by any possibility can have it, 
namely, the new judicial tenant, and that in his relations with his grantor, he is to 
be regarded as if he were a yearly tenant, subject to the provisions of the Land 
Act of 1881” [1901], 2 I. R. at pp. 460, 461. This decision follows one of 
Monroz, J., to the same effect: Ruttledge’s Est. [1895], 1 I. R. 328. But on the 
other hand, Houmus, L.J., seems to be of opinion that once the judicial rent is 
fixed, the fee-farm grant ceases to exist for all purposes: Glenny v. Bell [1898], 
21R8., at pp. 245-6. And there have been several decisions on the similar question 
arising under the 1st Section of the Act of 1887, that once a fair rent is fixed, the 
lease ceases to exist. See especially, Morony v. Ambrose, 32 L. R. Ir. 63: M‘Evoy 
v. M‘Zvoy [1897], 1 I. R. 285, and notes to that Section, ante, pp. 395-6. 


2.—(1.) The Land Commission may carry into effect a redemp- 
tion under this Act as if it were a redemption of a head rent 
under Section sixteen of the Land Law (Ireland) Act, 1887, with 
the necessary modifications, and may make an advance under the 
Land Purchase Acts for such redemption money or any part thereof 


in like manner as if that money were the purchase money of a 
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is holding purchased by a tenant, and the provisions of the said Acts Sects. 2-3. 
with respect to the advance and the repayment thereof shall apply “7 
with the necessary modifications. (a) 

(2.) When the Land Commission exercise the powers conferred 
on them by this Act then any rentcharge, rent, or other liabilities 
chargeable on or affecting the interest of the lessor or grantor, as 
the case may be, in such holding shall cease to be a charge upon 
the land and shall be transferred to the redemption money, (b) and 
the powers conferred upon the Land Commission by Section ten of 
the Purchase of Land (Ireland) Act, 1885, and by Sections fourteen, 
fifteen, and sixteen of the Land Law (Ireland) Act, 1887, shall be 
exerciseable by them with respect to such redemption. 


See Rules of March, 1897, Order XLI., post, where the procedure for completing 
< the sale in case of consent to redemption by the Landlord is laid down. 
As to the costs of redemption and making title to the redemption price, see Lord 
Leconfield’s Hstate, 251. L. T. R. 28, MacC. 63. 
(a) The advance cannot, except under special circumstances, exceed £3,000: Land 
Purchase Act, 1888, Sec. 2 (ante p. 451). If the redemption price is in excess of 
this amount, the tenant must provide the balance. See Gun-Cunningham v. Byrne, 
50 L. R. Iv., at p. 388. But where the preliminary conditions have been fulfilled, 
an order to have the rent redeemed and a redemption price fixed, is a matter 
| of right, though possibly, the Land Commission may refuse to make an advance 
for the purpose of redemption: Annaly v. M‘Farlane, 271. L. T. R. 99. 
In Vickery v. Deane (32 L. R. Ir. 36: 27 I. L. T. R. 52), it was held by the 
‘Queen’s Bench Division that the provisions of Sec. 3 of the Land Purchase Act, 
1888, applied to cases under the Redemption of Rent Act, and that, upon an 
i order being made sanctioning an advance under this Act, the tenant would be 
4 released (in the event of the redemption being carried out) from all rent and 
‘arrears due to the date of the signing of the consent. Section 3 of the Land 
Purchase Act, 1888, is now repealed by the Land Act, 1896, but the same prin- 
, ciple would appear to apply to the construction of the 35th Section of the latter 
¥ Act, which is substituted for it. 
(0) These words seem to provide for cases where the grantors or lessors hold Superior grants 


l b 
7] under superior fee-farm grants or leases. As to which see judgment of Commissioner cama 
MacCartuy, O’Hea v. Morrison, 26 I. L. T. & 8. J. 431; and see also Land Pur- 
2 chase Act, 1891, Sec. 20, ante, p. 477. 


Where the superior rent is substantial, a final order for redemption will not be 
o made until it is shown that sufficient funds will he available to redeem it: Leahy 
wv. Geany, 271. L. T. R. 11. 


8. In this Act the expression “ Land Purchase Acts” means the Definitions and 
Land Law (Ireland) Act, 1881, Part V., the Purchase of Land 
(Ireland) Act, 1885, and the Purchase of Land (Ireland) Amend- 
ment Act, 1888, and any Act amending the same; the word 


“prescribed ” means prescribed by Rules made in pursuance of this 


‘Sects. 3-4. 


Short Title, 


5O+ Redemption of Rent (Ireland) Act, 1891. 


Act; and the words “ grantor,’ “lessor,” “ grantee,” and “ lessee,’’ 
include the successors in title of such persons respectively ; and this 
Act shall be read and construed with the Land Law (Ireland) Acts, 
1881 and 1887, and the Land Purchase Acts. 


4, This Act may be cited as the Redemption of Rent (Ireland) 
Act, 1891. 
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CONGESTED DISTRICTS BOARD (IRELAND) ACT, 1893. 
(56 & 57 Vic., Cav. 35.) 


RAIS. 


An Act to amend the power of the Congested Districts Board for 
Ireland so far as respects the Purchase and Holding of Property. 


[24th August, 1893.| 
Be it enacted, &c. 


1. This Act may be cited as the Congested Districts Board (Ire- 
land) Act, 1893, and shall be construed as one with Part Two of the 
Purchase of Land (Ireland) Act, 1891. 


2.—(1.) The Congested Districts Board for Ireland may acquire 
land for the purposes of Part Two of the Purchase of Land (Ireland) 
Act, 1891, and. of enlarging small holdings in a congested districts 
county, and shall be I landlords of all land so acquired within the 


meaning of the Land E Purchase (Ireland) Acts, 1870 to 1891. 


(2.) For the purpose of holding land so acquired, or any property 
given to or investments made by or securities given to the Board, 
the names of such two members of the Board, as the Board from 
time to time appoint, shall be enrolled in the High Court as 
“ Trustees of the Congested Districts Board for Ireland”; and land, 
securities, and other property acquired by or given to the Board 
shall be held by such trustees under that name in trust for the 
Board, and notwithstanding any change in the persons who are 
trustees, shall, without any conveyance or assurance, vest in the 
trustees for the time being so enrolled, and shall be dealt with 
by them as the Congested Districts Board direct. 

(3.) All land heretofore acquired by the Land Commission on 
behalf of the Congested Districts Board shall, upon the enrolment 
of trustees under this Act, vest in those trustees by virtue of this 
Act without any conveyance, and shall be deemed to have been 
duly acquired by the Congested Districts Board for the purposes. 
authorised by this Act. 

(4.) So much of section thirty-nine of the Purchase of Land 
(Ireland) Act, 1891, as relates to the acquiring and holding of 
land by the Land Commission and sub-section five of section forty 
of the said Act are hereby repealed. 


Sects. 1-2. 
Short title and 
construction. 


Acquisition of 
land and holding 
of property by 
Congested 
Districts Board, 


54 & 55 Vic., 
c. 48. 


Sect, 1. 


Provisions as to 
guarantee 
deposits and 
purchaser’s 
insurance 
money. 
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CONGESTED DISTRICTS BOARD CRELAND) ACT, 1894, 
(57 & 58 Vic., Cap. 50.) 


es 


An Act to make further provision with respect to the Congested 
Districts Board for Ireland. 


[25th August, 1894.] 
Be it enacted, &ec. 


1.—(1.) Where the Congested Districts Board sell land to a 
tenant, and the Land Commission make an advance for the purchase 
of such land, the said Board may give to the Land Commission 
both or either of the following guarantees :— 

(a.) that the Board will make good any default by the 
purchaser to the extent to which it might have been made 
good out of the guarantee deposit; and 

(0.) if by reason of the tenant purchasing an addition to 
his holding or for any other special reason it seems desirable, 
then that during eighteen years from the date of the advance 
the Board guarantee the payment of all sums against which 
the purchaser’s insurance money might otherwise have been 
set off by the Land Commission ; 

and where the first of such guarantees is given the Land Commis- 
sion shall not require, or retain out of the advance the guarantee 
deposit, and where the second of such guarantees is given the 
annuity for the repayment of the advance shall be at the rate of 
four per cent. per annum on the advance. 

(2.) The sums payable by the Congested Districts Board under 
any such guarantee shall be paid out of the money at the disposal 
of the Board, and shall be applied in like manner as if they had 
been paid out of the guarantee deposit or set off against the 
purchaser’s insurance money, as the case may be. 

(3.) All sums so paid by the Board shall be debts from the 
purchaser to the Board, and be a charge on the holding purchased 
next after the purchase annuity. 

(4.) The Congested Districts Board- shall not give guarantees 
under this section to an amount exceeding in the aggregate such 
sum as the Treasury, having regard to the liabilities of the 


~~ 
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Congested Districts Board, may fix for the purpose of preventing Sects. 1-4. 
any loss to the Exchequer. 
On the sale of the Dillon estate, situated in the counties of Mayo and Roscommon, 
being the first case of a re-sale of an estate purchased since the Act of 1896, the 
Land Commission required that the guarantee to be given by the Congested Districts 


Board under this Section should be for the whole of the purchase-money. Jn re 
Trustees of Congested Districts Board, 35 1. L. T. R. 122. 


2. For the purpose of the taking of land by the Congested Dis- Incorporation of 
tricts Board, the Lands Clauses Acts (except the provisions thereof Acts. 
with respect to the purchase and taking of land otherwise than by 
agreement) shall be incorporated with the Congested Districts 
Board (Ireland) Acts, and the enactments so incorporated shall 
be construed as if the Congested Districts Board were the promoters 
of the undertaking. 


3.—(1.) The Lord Lieutenant may, with the sanction of the Officers of the 
Treasury as to number and remuneration, authorise the Congested ms 
Districts Board to appoint to the permanent staff of the Land 
Commission such officers as may be required for the purposes of the 
Board. 

(2.) Every officer so appointed, not being the secretary or assist- 
ant secretary, shall be selected by open competition in accordance 
with regulations made by the Civil Service Commissioners and 
approved by the Lord Lieutenant. 

(3.) The Lord Lieutenant may also, with the sanction of the 
Treasury as to number and as to remuneration payable out of 
moneys voted by Parliament, authorise the Board to employ tem- 
porarily such persons as the Board may require. 

(4.) Sub-section one of section forty of the Purchase of Land 
(Ireland) Act, 1891, is hereby repealed. 


4.—(1.) This Act may be cited as the Congested Districts Board Short title. 
(Ireland) Act, 1894. 

(2.) Part two of the Purchase of Land (Ireland) Act, 1891, sec- 54 & 55 Vie, 
tion four of the Public Works Loan Act, 1892, (a) the Congested 26 56 Vic., 
Districts Board (Ireland) Act, 1893, and this Act, are referred to ee o7 Vic., 
in this Act as the Congested Districts Board (Ireland) Acts, and 
together with this Act, may be cited collectively. 

(a) Sec. 4 of the Public Works Loan Act, 1892, will be found in the Appendix, post. 
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LAND LAW (IRELAND) ACT, 1896. 
(59 & 60 Vic., Cap. 47.) 


An Act to further amend the Law relating to the Occupation and 
Ownership of Land in Ireland, and for other purposes relating 
_thereto. 


[15th August, 1896.} 
Be it enacted, &c. 


PART I. 
Lanp Law. 
Fair Rents. 


Sect. 1. 1.—(1.) Where the court fix a fair rent (a) for a holding, the 
Amendment as court shall ascertain and record in the form of a schedule, unless 
eee both landlord and tenant shall otherwise request— 

a. the annual sum which should be the fair rent of the 
holding on the assumption that all improvements thereon were 
made or acquired by the landlord; (0) 

6. the condition as to cultivation, deterioration, or otherwise 
of the holding and the buildings thereon ; 

c. the improvements made wholly or partly by the tenant 
or at his cost, and with respect to each such improvement— 

(i.) the nature, character, and present capital value thereof, 
and the increased letting value (c) due thereto; 

(ii.) the date (so near as can be ascertained) at which the: 
same was made; and 

(iii.) the deduction from the rent made on account thereof ; 

d. the extent (if any) to which the landlord has paid or 
compensated the tenant in respect of each such improvement ; 

e, the improvements made wholly or partly by or at the 
cost of, or acquired by, the landlord; (d) 

f. such other matters in relation to the holding as may have 
been taken into account in fixing the fair rent thereof, or as. 
may be prescribed; and 

g. the fair rent of the holding ; 

and the said schedule shall be in the form set out in the First 
Schedule to this Act, or in such other form as may be prescribed, (e) 


ee 


. et EL, IR ea pe tm 


59 § 60 Vict., Cap. 47. 509 


and a certified copy of the record shall on the prescribed appli- 
cation (f) be sent by post to each party, and the record shall be 
admissible in evidence on its mere production from the proper 
custody. 

(2.) Nothing contained in the First Schedule to this Act shall 
affect the construction of any other portion of this Act. 

(3.) No rent shall be allowed or made payable in respect of an 
improvement made by the tenant on a holding by reason only of 
the work constituting such improvement not being suitable to the 
holding. (g) 

(4.) For the purpose of the Land Law Acts, as amended by this 
Act, a tenant shall be deemed to have been fully paid or compen- 
sated for every improvement made by him in pursuance of a 
contract entered into for valuable consideration. (h) 

(5.) For the purpose of the Land Law Acts, as amended by this 
Act, a tenant shall not be deemed to have been paid or compensated 
for any improvement not made in puzsuance of a contract entered 
into for valuable consideration, except to the extent to which the 
court, having regard to all the circumstances of the case, are of 
opinion that valuable consideration has been given by the landlord 
in respect of the improvement. 

(6.) A contract by a tenant not to claim, on quitting his holding, 
compensation for any improvement made by him shall not authorise 
the allowance of any rent in respect of any improvement (7) except 
to the extent to which the Court, having regard to all the circum- 
stances of the case, are of opinion that valuable consideration has 
been given by the landlord in respect of the entering into that 
contract. 


Sect. 1 


(7.) Section four of the Landlord and Tenant (Ireland) Act, 1870, 38 & 34 Vic., 


shall not authorise the allowance of any rent in respect of any — 


improvement, (j) provided that rent may be allowed in respect of 
an improvement made by the tenant, if made twenty years before 
the passing of the said Act, and not being a permanent building or 
reclamation of waste land. 

(8.) For the purpose of this section valuable consideration shall 
not be held to have been given by reason of the mere letting of 
the land on lease or otherwise, or the mere enjoyment (4) by the 
tenant of any improvement where the rent of the holding was not 
fixed, reduced, abated, or, after the improvement was made, allowed 
to remain unaltered with the object of recouping the tenant for 
his expenditure of capital and labour in making the improvement ; 


Sect. 1, 


33 & 34 Vic., 
c. 46. 


Statutes confer- 
Ting jurisdiction 
to fix fair rent. 


Schedule to be 
attached to order 
in every Case. 


Gross fair rent, 
how ascertained. 
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and in the case of an improvement made in pursuance of a con- 
tract entered into for valuable consideration, such object shall be 
implied where not expressed. 

(9.) In assessing the fair rent of any holding no deduction shall 
be made, except such deductions as shall be specified and accounted 
for in the said schedule, (2) and are in accordance with the pro- 
visions of the Land Law Acts. 

(10.) Sub-sections (2) and (4) of section five of the Landlord and 
Tenant (Ireland) Act, 1870, and in the case of sales after the 
passing of the Landlord and Tenant (Ireland) Act, 1870, 
sub-section (1) of the same section shall not have effect in the 
case of applications to fix a fair rent. (m) 


(a) Jurisdiction to fix a fair rent is conferred by six different Sections of the 
Land Acts :—(1) By the 8th Section of the Act of 1881, in respect of yearly tenancies. 
existing at the passing of that Act, and tenancies of any tenure created before 
January 1st, 1883, in holdings in which tenancies were subsisting at the passing of 
the Act. (See notes to Land Act, 1881, Secs. 8 and 57, ante, pp. 265 and 350.) 
(2) By the 1st Section of the Act of 1887, in respect of leases in existence at the 
date of the passing of the Act of 1881 and expiring before 22nd August, 1980. 
(3) By the Redemption of Rent Act, 1891, in respect of similar leases expiring after 
that date and fee farm grants:—These are the principal Sections applying to all 
classes of tenancies. In addition to these, special jurisdiction is conferred, (4), 
by Land Act, 1887, Sec. 6, where an ejectment is brought in any Civil Bill Court 
for non-payment of rent. (5) By Sec. 8 of the same Act, where a middleman 
desires to surrender a holding, part of which is in his own occupation. And (6) by 
Land Act, 1896, Sec. 8, where the contract of tenancy provides for the resumption 
of a holding for the purpose of building or planting, and the holding is therefore 
deemed to be let for temporary convenience. In all these cases, the schedule 
required by this Section must be attached to the order. The Section is mandatory 
in this respect, and when the Land Commission re-hear a case on appeal from a 
sub-commission, it is necessary to have a new schedule attached to their order, 
which supersedes that of the sub-commission. Cope v. Cunningham [1897], 2 I. R. 
467; 311. L. T. R. 37 (C. A.). “The intention of the Legislature was that the Court 
should, before it determines, and as incidental to determining, the amount of the 
fair rent, ascertain the various particulars mentioned in clauses (a) to (f) of the 
Sub-section; and that the fair rent of the holding should be ascertained, having 
regard to such particulars, which are essential ingredients in, and the basis of, the 
ascertainment of the fair rent.” (Per Paties, C.B., Cope v. Cunningham [1897], 
21. R. at pp. 471-2.) 

The Lozal Government Act, 1898 (Sec. 55), now requires the schedule to state, in 
addition to the particulars specified in this Section, the standard amount, as defined 
by Sec. 54 of that Act, both of poor rate and county cess; and the benefit in respect 
of the holding received by the landlord and tenant respectively, out of the agricul- 
tural grant. This applies in all cases where the fair rent is fixed after April 1st,. 
1899. é 

(0) “The annual sum which should be the fair rent of the holding on the assumption 
that all improvements thereon were made or acquired by the landlord ” is commonly 
spoken of as the “ gross fair rent.” The Court, in ascertaining it, is not bound to 
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assume that the land is in the landlord’s hands; nor does the “gross fair rent” Sect. 1. 
necessarily correspond with the amount for which the holding might be expected ae 
to let to an incoming tenant if in the landlord’s hands. Gosford v. Blair [1899], 

21. R. 453; 331. L. T. R. 66; 1 Greer 208 (C. A.). The amount of the fair rent “is 

still to be ascertained and determined by the Land Commission under the Act of 

1896, as under the Act of 1881, by a similar process and in a similar manner, and 

all that the Act of 1896 has done is to require that any deductions made from that 

sum shall be specified, and that certain of the material used in ascertaining it shall 

be stated.” (Per Frrzcrszon, L.J., The Queen (Gosford) v. The Irish Land Com- 

mission {1899], 21. R., at p. 420.) The “ gross fair rent” in the schedule appears to 

be practically equivalent to the “full agricultural rent” mentioned in the Ist Sec- 

tion of the Redemption of Rent Act, 1891. Wynne v. Wilson, 1 N. I. J. R. 95; 

$51. L. T. R. 152; 3 Greer 156. As to fixing fair rents generally and what circum- 

stances should be considered in doing so, see notes to Land Act, 1881, Sec. 8, ante, 

pp- 26/-269, and Walker v. Gosford, 36 I. L. T. R. 182, 4 Greer 154, 249 (C. A.). 

(c) The “increased letting value” due to an improvement is not necessarily the Tndréaséd letting 
same as “the deduction from rent made on account thereof.” There may be a value due to im- 
surplus or balance of increased letting value over and above a fair and reasonable Pe destin 
allowance in respect of the cost of the improvement; and this surplus it is the 
duty of the Land Commission to dispose of between the landlord and the tenant, 
having regard to all the circumstances of the case, holding and district, “treating 
the latent or dormant resources of the soil, as let by the landlord to the tenant, 
as the property of the landlord, and treating the development of those resources by 
the improvement as the act of the tenant.” (See order of Court of Appeal, Adams 
v. Dunseath (No. 2) [1899], 2 I. R., at p. 545.) There appears to be no difference in 
this respect between holdings subject to the Ulster customs and other holdings ; 
unless evidence is given of some special usage on the particular estate providing 
for the mode in which the increased letting value caused by a tenant’s improve- 
ments should be dealt with as between landlord and tenant. See judgment of 
Patizs, C.B., Adams v. Dunseath (No. 2) [1899], 21. R., at p. 534. And see also, as 
to the question of improvements generally and deductions from rent in respect. of 
them, notes to Land Act, 1881, Sec. 8, ante, pp. 272-276. 

In dealing with improvements made under a special Drainage Act, such as the oe 
Suck Drainage Act, 1889, the instalments which the tenant is paying cannot be Under Drainage- 
treated as the measure either of the “present capital value thereof” or of “the Act 
increased letting value due thereto” under this Section. The actual increase of 
annual value resulting from the works must be ascertained in the same way as the 
increase of annual value from other improvements of a similar kind, and dealt with 
in the same way: Healy v, Bagot, 1 N. I. J. R. 283 (C. A). See note (g) to Land 
Act, 1881, Sec. 8 (9), ante, p. 272. 

(d) Improvements made by a landlord are, under this Section, recorded in the ieroveneates 
schedule in the same way as tenants’ improvements. A landlord is obliged to serve made by land- 
Particulars of those claimed by him. (Rules of 13th March, 1899, post, p. 763.) The be 
practice of the*Court appears to be to deal with them upon the same principles as 
are applied in the case of tenants’ improvements, and to allow rent to the extent 
only to which the improvement adds to the letting value of the holding. (See 
judgment of Bartey, L.A.C., Overend v. Clive, 35 I. L. T. BR. 75.) 

(e). The Land Commission Rules of 20th January, 1899, prescribe three new forms RoPRCOE 
of schedule, in substitution, according to circumstances, for that provided by the Schedule. 

Ist Schedule of this Act, so as to comply with the varying conditions as to the 


Sect. 1. 


Exemption from 
rent in respect of 
improvements, 


improvements 
made in pur- 
Suance of 
contract for 
valuable con- 
-sideration. 


‘Lease, how far 
“valuable con- 
sideration.” 


512 Land Law (Ireland) Act, 1896. 


situation of the holding under the Local Government Act, 1898. See those Rules 
and Forms 39, 39a, and 398, post, pp. 787-789. 

(f) See Rules of January, 1897, No. 135 and Form No. 40, post, pp. 751 and 790. 

(g) Sub-section 3, for the first time, introduces a distinction between a tenant’s 
right to exemption from rent in respect of a particular improvement, and his 
right to compensation for the same improvement when quitting his holding. Upon 
the construction of Sub-see. 9 of Sec. 8 of the Act of 1881, it was held that these 
rights were almost, if not entirely, correlative. (See judgment of Surrivan, M.R., 
in Adams v. Dunseath, 10 L. R. Ir., at p. 141.) Owing to the definition of the term 
“improvements ” in Sec. 70 of the Act of 1870, works of a non-agricultural character, 
no matter how valuable, are not the subjects of compensation; and accordingly it 
was held by Brwtey, J., that such improvements gave no claim to exemption from 
rent under the Act of 1881: Robb v. Downshire, unreported in L.C. Court. but 
reported in S.C. Court, Greer Leading Cases 448. It was held, however, that this 
decision did not apply to a holding subject to the Ulster Custom: Carson v. Moly- 
neux, 301. L. T. R. 87 (S.C.); and now, under this Sub-section, it is no longer law. 
Thus no rent can now be put upon a gentleman’s residence erected on a,farm, even 
though built by a sub-tenant: Ryan v. Gloster (No. 2), 1 Greer 240. 

(h) Sub-sections 4, 5, and 8 must be read together, and are somewhat difficult to 
construe. Sub-section 4 appears to deal exclusively with improvements made by a 
tenant in pursuance of a contract with his landlord, entered into prior to the 
execution of the improvement; such, for instance, as a house built, or fences made, 
under a covenant in a lease to do the work. Sub-section 5, on the other hand, 
appears to deal only with improvements made by a tenant voluntarily, and not in 
pursuance of any contract. The term “valuable consideration” is used in both 
Sub-sections, but the effect of Sub-section 8, which is intended to apply to both, is 
to give it a slightly different meaning in each case. The concluding words of 
Sub-section 8 make the lease itself (or other contract) per se “valuable considera- 
tion” within the meaning of Sub-section 4, irrespective of the amount of the rent, 
length of the term, or other circumstances. An improvement made in pursuance 
of a covenant in a lease is still, therefore, to be deemed to have been fully compen- 
sated for by the lease, and no evidence need be given that the rent was fixed lower 
than it would otherwise have been in consequence of the covenant. This was the 
construction of Sub-sections 4 and 8 adopted by Brwtey, J., in Miller v. Mont- 
gomery, 32 I. L. T. R. 76 (note),.and followed by Merepiru, J., in Kelly v. Des 
Veaux, 321. L. T. R. 76. In Lalbot v. Honeyford [1901], 1 Ir. R. 441, 35 I. L. T. BR. 
185, the same question arose before the Court of Appeal, but as the rent in that 
case was actually reduced, under the terms of the lease, after the improvements 
were made, no question arose as to the tenant having been compensated. In Morgan v. 
Kilmorey (30 I. L. T. R. 147) the reasons for this construction are well stated by Bainry 
A. L. C. 

On the other hand, where improvements are made voluntarily by a tenant, and 
a lease is subsequently granted to him, it appears to be clear on the construction 
of Sub-sections 5 and 8, that the lease per se is not to be deemed to be “ valuable 
consideration.” If the landlord relies upon it as being compensation to the tenant, 
he must show that some difference was made in the amount of the rent reserved, 
with the object of compensating the tenant for the improvement. The Court will 
enquire into the quantum of this compensation, and will only deem the improve- 
ment compensated for to the amount which it finds he has been allowed out of the 
rent. Johnston v. Anketell, Greer Leading Cases, App. 19 (L.C.); Hilts v. Powell, 
35 01. L. T. R. 64 (L.C.); Armstrong v. Stoney, 1 Greer 331. A succeeding owner 
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may, however, take advantage of payments made by the executors of a previous Sects. 1-2. 
tenant for life. Corbett v. Digby, 1 Greer 226. eam 

Under the Ulster Custom it was held by O’Hacan, J., in Smith v. Downshire Under Ulster 
(Greer Leading Cases, App. 88), that where it was proved to have been the custom UStO™- 
on a particular estate, when adjusting the rents on the expiration of leases, not to 
put rent on a tenant’s improvements, even though made in pursuance of a covenant 
in a lease, exemption from rent should be allowed upon such improvements in fixing 
a fair rent under the Land Act, 1881. And this would appear to be still the law, 
notwithstanding the general terms of Sub-section 4 of this Section owing to the 
saving clause contained in Sec. 49, post. 

(i) Sub-section 6 introduces another exeeption to the former rule, established by Contract not te 
the decision in Adams v. Dunseath (10 L. R. I. 109), that the right to exemption dearer 
from rent upon improvements only exists where the tenant can claim compensation ments. 
for them on quitting his holding. Prior to the passing of this Act a covenant not 
to make such a claim, if valid, rendered a tenant liable to pay rent on his improve- 
ments during the tenancy. Tighe v. Clements [1894], 2 I. R. 101 (C.A.).; O’ Weill 
v. Cooper (reported in Appendix to House of Commons Report on Irish Land Acts, 

1894, p. 743); Wuwurnock v. Orr, Greer Leading Cases 152 (L.C.). The term 
“valuable consideration” in this Sub-section bears the same meaning as in Sub- 
sections 5 and 8. See note (h) above. 

(j) The meaning of Sub-section 7 appears to be that the exceptions and limitations Effect of L. & T. 
to a tenant’s right to eompensation for improvements under Sec. 4 of the Lands oe 
Act, 1870 (see ante, p. 169), are not to apply henceforth to his right to exemption 
from rent on these improvements. The only improvements made by a tenant 
upon which rent can now be put, in fixing a fair rent, are improvements other than 
permanent buildings or reclamation of waste land made prior to lst August, 1850. 

(k) As to the application of Sub-section 8, see note (h) above. The mere enjoyment Enjoyment 

sey 4 : ; by tenant of 
by a tenant of an inmiprovement must be taken into account in awarding compensa- improvements 
tion under the final clause of Sec. 4 of the Act of 1870. As to how this rule was 
applied in fixing fair rents prior to the passing of this Act, see Moore v. Villiers 
Stuart, and Morrissey v. Villiers Stuart (reported at length in Appendix to House 
of Commons Report on Irish Land Acts, 1894, at pp. 701-2). 

(2) Sub-section 9, it has been held, prohibits any deduction being made in fixing Occupation 
a fair rent for what is called “occupation interest,” whether a holding is subject interest. 
to the Ulster Custom or not. Markey v. Gosford, 31 I. L. T. R. 97 (L.C.); Ripley 
v. Macnaghten [1899], 2 I. R. 446 (L.C.). This does not, however, mean that the 
ascertainment of a fair rent should proceed upon the basis that the holding is in the 
landlord’s hands free from any tenancy. (Zbid.) As to how fair rent should be 
arrived at generally, see notes to Land Act, 1881, Sec. 8, ante, pp. 267-269. 

Maintenance of fences ought not to form the subject of a special deduction in the 
schedule: Farrell v. Farrell, 3 Greer 159 (L. C.). 

(m) For the rules governing presumption as to improvements introduced by this 
Sub-section and now in force, see notes to Land Act, 1881, Sec. 8 (ante, pp. 275-6). 

And as to their application to holdings subject to the Ulster Custom, see notes to 
Sec. 49 of this Act, post, p. 596. 


2. Any enactment prohibiting the resumption of a holding or Limitation of 
part of a holding until the expiration of the first statutory term Bite 
in a tenancy shall not apply where the term began after the com- holding during 


; statutory term. 
mencement of this Act, and either the land resumed is demesne 


oA 
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land, or the holding is a town park for which a fair rent is fixed 
by virtue of this Act. 
The enactments referred to are Land Act, 1881, Sec. 8, Sub-sec. 3; and Land 


Act, 1887, Sec. 1 (last clause). See also Land Act, 1881, Sec. 5, and notes to these 
Sections, ante, pp. 257 and 397. 


3.—(1.) On the expiration of a statutory term (a) in a present 
tenancy the tenancy shall continue a present tenancy subject to 
the same rent and conditions (including the statutory conditions) 
as during the statutory term, until the tenancy is determined (6) 
or a new statutory term for the holding begins, and an application 
to fix a fair rent may be made at any time during such continu- 
ance of the tenancy; and no objection to such application shall 
be allowed which could have been but was not taken upon the 
application for a previous judicial rent, or being then taken was 
overruled. (c) 

(2.) Where the Court on application fix a judicial rent for a 
holding, the judicial rent and statutory term shall begin from the 
gale day next after the date of the application, (d) or, if a pre- 
ceding statutory term is then current, from any later gale day on 
which that statutory term expires. 

(3.) The judicial rent fixed by order of the court for a holding 
shall, as from the gale day from which it begins, be the rent 
payable by the tenant of the holding; and where it differs from 
the previous rent, whether or not a judicial rent, then in respect 
of the period which may have elapsed since the gale day from 
which it began, the difference, if the judicial rent so fixed is higher 
than the previous rent, shall be paid by the tenant, and if the 
judicial rent so fixed is lower, may, if it has been actually paid 
by the tenant, be deducted from any rent subsequently payable 
by him, unless the judicial rent exceeds fifty pounds a year, in 
which case the difference may be deducted from any rent subse- 
quently payable by him to the landlord to whom such difference 
has been paid, or to his personal representatives, or where the 
estate of such landlord has determined may be recovered from 
such landlord or his personal representatives. Provided that where 
the judicial rent does not exceed fifty pounds a year, the amount 
of any deduction made by the tenant may be recovered from the 
person to whom the difference was paid, or his personal represen- 
tatives. 


(t) See as to the creation of a statutory term generally and its incidents, notes to 
Land Act, 1881, Sec. 5, ante, pp. 250-252: 
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(6) As to how and when a present tenancy in an agricultural holding may still 
be determined, see notes to Land Act, 1881, Sec. 20, ante, pp. 296-298. 

(c) The final words of this Sub-section make the previous fixing of a fair rent an 
estoppel as against the landlord, on an application for a second statutory term. On 
the other hand, another Section of this Act provides that the previous dismissal of an 
application by the Court shall not, where the law has been altered by this Act, be an 
estoppel as against a tenant (Sec. 50, Sub-sec. 2). It would appear, however, that 
if the tenant had parted with the possession of a part of the holding during the first 
statutory term by an attempted sub-letting or sub-division without the consent of 
the landlord, and was not in the occupation of the holding when he served his second 
originating notice, he would not be entitled to a second judicial term (unless the 
‘sub-letting came within the provisions of Sec. 7, post), as this would be an objection 
which could not have been taken upon his previous application for a judicial rent. 

Quere. How far does the estoppel created by this Sub-section apply where a fair 
rent was originally fixed by agreement? It was not uncommon where a law point 
was raised by a landlord, and the holding was alleged to come within one of the 
excluding clauses, for the parties to compromise the matter by fixing a rent at 
something between the old rent and what would probably be the judicial rent, and 
then filing an agreement under Sec. 8 of the Act of 1881. When the statutory 
term created by this agreement runs out, can the landlord then fall back upon his 
Jaw point, or is he prevented by this Section from doing so? It would seem from 
the definition of “judicial rent,” in Sec. 48, Sub-section 1, post, that we would be so 
prevented. . 

(d) Sub-section 2 is a substantial re-enactment of the 5th Section of the Act of 
1887, which is repealed by the schedule to this Act. The “date of the application ” 
appears to be equivalent to the “making of the application” in the repealed 
Section, which was interpreted as referring to the service of the originating notice, 
not the hearing in Court: Smythe v. Moore, 32 L. R. Ir. 129 (C. A.), 261. L. T. R. 66 
(. C.). Where landlord and tenant enter into an agreement to fix a judicial rent 
under Sec. 8, Sub-sec. 6, of the Act of 1881, and provide by their agreement from 
what date the judicial rent is to run, the statutory term begins from that date. 
And there is nothing illegal in inserting in such an agreement a provision that the 
judicial rent and statutory term shall begin from a date antecedent to the 
execution of the agreement : Fulton v. Templetown [1898], 21. R. 321; 321. L. T. R. 
125 (C. A.). See also Dunne v. Knolles [1898], 2 1. R. 308; 31 1. L. T. R. 89 (C. A.). 

Under the Land Act, 1881, in case of all orders made prior to the passing of the 
Land Act, 1887, the judicial rent commenced “as from the period commencing at 
the rent day next succeeding the decision of the Court” (Sec. 8 (2)) unless the appli- 
cation was made on the first occasion on which the Court sat, in which case it 
commenced as from the gale day next succeeding the 22nd August, 1881 (Sec. 60). 

The “decision” of the Court was held to mean the first order made by a Sub- 
Commission fixing a fair rent, even though this was afterwards varied by the Chief 
Commissioners: Davies v. M‘Mahon, 24 L. R. Ir. 73 (Ex. Div.), 447 (C. A.), 
Osibale TYR. 11; 2d: : 

The 5th Section of the Land Act, 1887, now repealed, provided that the judicial 
rent, when fixed, should “be the rent payable by the tenant of the holding as from 
the gale day next after the making of the application.” This Section was held to 
be general in its operation, applying to yearly tenancies as well as to leaseholds : 
Sutton v. Walsh, 26 L. R. Ir. 629. And the portion of it above quoted was also held 
to apply to all cases which were pending when the Act paso. evhns, a judicial 
rent, fixed after the passing of the Act of 1887 upon an originating notice served 
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prior to that date, runs from the gale day next after the service of the originating 
notice: Sutton v. Walsh, 26 L. R. Ir. 629 (Q. B. D.). The statutory term begins, in all 
cases, on the same date as the judicial rent: M/‘Cann v. O'Neill, 36 I. L. T. R. 9%, 135; 
2.N. 1. J. R. 192, 262 (C. A.). 

{e) Sub-section 3, which is somewhat involved in its terms, provides for the 
remedies available to a tenant who has, pending the fixing of a judicial rent, paid 
more than the amount he is ultimately held liable to pay. The effect of it appears 
to be as follows :— 

(1) Where the judicial rent does not exceed £50 a year the tenant may deduct 
the amount of overpayment from any rent subsequently payable by him, whether to 
the landlord to whom he made the original overpayment or any succeeding landlord. 
And in the event of his making the deduction from a succeeding landlord, the 
latter may recover the amount deducted from the person who received the over- 
payment or his personal representatives. This right of deduction, it has been held, 
applies even as against a succeeding landlord who has acquired the property under 
a Landed Estates Court conveyance, which makes no mention of the tenant's right 
of deduction: M‘Caffrey v. M‘Donald, 34 I. L. T. R. 180 (Q. BD: 

(2) Where the judicial rent exceeds £50 a year, the deduction by the tenant can 
only be made from rent accruing due to the landlord to whom the overpayment 
was originally made, and where his estate has determined, then the tenant may 
recover the amount overpaid by a personal action against him or his personal repre- 
sentatives. 

Upon the construction of the repealed 5th Section of the Act of 1887, it was held 
that a tenant could not deduct from rent payable to a remainderman the amount of 
an overpayment thus made to a previous limited owner: Burrell y. Farmer, 24 
I. L. T. R. 92. This decision now applies only where the judicial rent exceeds £50 
a year. It was further held by the Court of Appeal that, notwithstanding similar 
provisions in the repealed Section with reference to a deduction of an overpayment 
from rent subsequently becoming due, the tenant could maintain an action to 
recover the amount of the overpayment from the landlord, and that the right of 
deduction from subsequent rent was not his only remedy: Stubbs v. Martin [1895], 
2 J. R. 70. But, gwerc—upon the construction of the present Section is not this 
right of action confined to cases where the estate of the landlord has determined ? 

The circumstances which actually occurred in Stubbs v. Martin [1895], 2:2. Ree 
do not appear to be provided for by the present Section at all. There a lessee after 
serving an originating notice assigned his lease to a purchaser. The proceedings 
were continued in the purchaser’s name and a judicial rent subsequently fixed at a 
considerable reduction on the amount of the old rent. The rent which accrued due 
after the service of the originating notice had been partly paid by the lessee and 
partly by the assignee, and as the latter was the only person who could recover his. 
overpayment by the method pointed out by the Section, it was held that the former 
could maintain an action for what he had overpaid, that being his only remedy. 
The present Section provides for a change of landlords during the period when the 
overpayments were made, but not for a change of tenants, and therefore it would 
appear that the principles laid down by the Court of Appeal in Stubbs v. Martin 
[1895], 2 I. R. 70, would still apply. 


4. In the case of a tenant who applied to the Court under section 
sixty of the Land Law (Ireland) Act, 1881, on the first occasion 
on which it sat, to have a fair rent fixed, and who, since making 
that application, has signed an agreement under sub-section (6) of 
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section eight of the said Act, the statutory term so created shall, Sects. 4-5. 
where the judicial rent has been received as having accrued due - 
from the gale day next after the day on which the Land Law 
(Ireland) Act, 1881, came into force, be held for the purpose of an 
application to fix a fair rent to date from that gale day. 

See notes to Land Act, 1881, Sections 8 and 60, ante, pp. 271 and 3€5; and as to 
the application of this Section generally, M‘Mahon v. Plunkett, 31 1. L. T. R. 163 
{. C.y- 


a 5.—(1.) The Land Law Acts, (r) except section seven of the Becca ot 
Land Law (Ireland) Act, 1881 (which amends the Landlord and 
Tenant (Ireland) Act, 1870, in respect of compensation for improye- 
ments), shall not apply to the following tenancies : — 

a. To a tenancy in any holding which is not substantially (6) 
either agricultural or pastoral in its character, (w) or partly 
agricultural and partly pastoral, or the main object of the 
letting of which was for a residence ; (c) 

b. To a tenancy in any holding which substantially (}) 
consists of— 

(i.) land being or forming part of a home farm (d); or 

(ii.) land which when first demised (f) was demesne, (¢) 
and which the provisions of the contract of tenancy, or the 
circumstances of the case, show was intended to be pre- 
served (g) as demesne or resumed () as demesne by the 
landlord ; or 

(iii.) land incorporated in a demesne by the tenant (2) 
and forming part of a demesne at the time the application 
to fix a fair rent is made. 

c. To a tenancy in a holding (other than a holding let to 
be used wholly or mainly for a dairy farm (m)) which is let 
to be used wholly or mainly for the purpose of pasture (7)— 

(i.) if it is of the rateable value of upwards of one hundred 
pounds; or 
(ii.) if the tenant does not actually reside on the holding, or 
where the holding adjoins (4) or is ordinarily used (7) with 
another holding, then on the latter holding. 
(2.) Where a distinct and substantive part of the property held 
under one demise is demesne land, or is not agricultural or pastoral 


(a) See notes, p. 519. —(f) See notes, p. 532. (7) See notes, p. 534. 
(b) See notes, p. 524. (g) See notes, p. 532. (k) See notes, p. 538. 
(c) See notes, p. 526. (h) See notes, p. 533. (1) See notes, p. 538. 
(d) See notes, p. 526. (i) See notes, p. 533. (m) See notes, p. 539. 


(e) See notes, p. Bele 
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in its character, or is an incorporeal hereditament, and the court 
consider that that part is not the substantial part of such property (0), 
the court may, if they are of opinion that, apart from the fixing 
of a fair rent, the separation of the property into two parts will 
not diminish the value of the landlord’s interest therein (p), direct 
that that part shall thenceforth be, or, if it is an incorporeal 
hereditament, be treated as, a separate holding (7), and shall, unless 
the tenancy has expired, be held at such rent during the continu- 
ance of the tenancy as the court determine to be the proper 
proportion of the rent reserved by the demise (q), and the court 
may fix a fair rent for the remainder of the property held under 
the demise, and the said Acts (r) shall apply to that remainder as 
if it were a separate holding. 

(3.) Where a holding is held by joint tenants or tenants in com- 
mon (s), and such tenants have worked and occupied separate portions 
thereof, and the division of the holding was made prior to the 
passing of the Land Law (Irelaud) Act, 1887, the court, on the 
application (w) of. any joint tenant or tenant in common, may, if 
they think that it is just, fix a fair rent upon the portion of the 
holding so separately occupied (4). Such order fixing a fair rent 
when made shall not have the effect of increasing the liability of 
the landlord for rates or taxes (v) in respect of the holding, and 
such order shall not be made if the court are of opinion that the 
interests of the landlord in the holding will be injuriously affected 
thereby otherwise than by the mere fixing of a fair rent. 

(4.) Nothing in this section shall extend to any holding in respect 
of which a judicial rent has been fixed before the commencement of 
this Act. 


The first Sub-section of this Section is a substantial re-enactment, though with 
some important alterations, of the repealed portions of the 58th Section of the 
Land Act, 1881, as regards non-agricultural holdings, home farms, demesne lands, 
and pasture holdings. Under the Act of 1881 it was decided that the question 
whether a tenancy was one to which the Act applied, or which came within one of the 
classes excluded by Section 58, should be delermined by the circumstances existing 
at the date of the passing of that Act: Melson v. Headfort, 18 L. R. Ir. 407 (C. A.); 
M‘Kelvey v. Cole-Hamilton, 29 1. L. T. R. 134 (L. C.) (see notes to Land Act, 1881, 
Sec. 58, ante, p. 353). As the new provisions introduced by this Section are inde- 
pendent and complete in themselves, it has been held by the Court of Appeal (Lorp 
Asnpourne, C., diss) that the crucial date at which the exclusions enacted thereby 
take effect is the date of the passing of this Act (15th August, 1896) : Gaffney v. 
Fetherstonhaugh [1900], 21. R. 417; 341. L. TR. 37; 61. W. L. R. 7. But the 


(n) See notes, p. 539. (q) See notes, p. 540, —(t) See notes, p. 541. 
(0) See notes, p. 539. (r) See notes, p. 540. (uw) See notes, p. 541. 
(p) See notes, p. 540. (s) See netes, p. 541. (v) See notes, p. 541. 
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date of the passing of the Act of 1881 is still the crucial date under the unrepealed Sect. 5. 
portions of the 58th Section of that Act, as regards, e.g. the residence of the tenant 7H 
of a town park: M‘Oscar v. Charlemont, 311. L. T. R. 125 (S. C.). It must, however, 

be remembered that the status of the tenant as regards occupation generally, is 
determined at the date of the service of the originating notice (see note (c) to Land 

Act, 1881, Sec. 57, ante, p. 345); and as regards the user of a town park, the Court 

is not confined to any particular date, but must look to the substantial user of the - 

lands during the whole term: Daly v. Wright, 32 L. R. Ir. 9. The same remark 

applies to demesne lands and pasture holdings under the express words of this 

Section. 


Residential and other Non-Agricultural Holdings. 


(a.) Sub-section la is substituted for Sub-section 1 of Section 58 of the Act of How far new 
1881, now repealed. The new Sub-section differs from the repealed Sub-section in pena Act 
two points. First, the word “substantially ” is introduced to qualify the negative of 1881, sec. 58. 
exclusion; secondly, at the end of the Sub-section are added the words “or the 
main object of the letting of which was for a residence.” In Robertson v. Duncannon 
(unreported, judgment given 22nd December, 1896), Bewiry, J., held that these 
latter words were not intended to create any new ground of exception, or to exclude 
from the rent-fixing provisions of the Land Acts any holding that had not been 
excluded by the existing law. And this decision was, on the facts, affirmed by the 
Court of Appeal on 26th February, 1897. 

The terms of Sub-sec. 1 of Sec. 58 of the Act of 1881, were almost identical with 
those of Sec. 71 of the Land Act, 1870, so that the decisions under the three Acts 
can be conveniently considered together. 

Residential holdings must not be confoun led with demesne lands, which are dealt Contrast residen- 
with in the next clause of the Sub-section. The former are neither agricultural tg piace 

nor pastoral; the latter may be both or either. As regards the former, “the burden lands. 

of proof is on the tenant, who comes in to prove that he has a holding agricultural | 

in its character” (Per Frrzcreson, L.J., Perry v. Farley [1894], 2 1. R., at p. 586). 

As regards demesne lands, the burden of proof is on the landlord. 

To exclude the holding as residential, the residence must be the dominant factor, 
and the use of the land for agriculture must be subordinate or ancillary to the use 
of the place as a residence: Butterly v. Carroll (No. 2), 34 1. L. T. R.. 31, 144; 

3 Greer 35 (C. A.); 61. W. L. R. 1s. 

In the leading case under the Act of 1870 of Carr v. Nunn, I. R. BR. & L. App. 89, Residential 
71. L. T. BR. 26; Donn. 331, the question aiose as regards a villa residence situated eee: 
about a mile and a half from the town of New Ross, and occupied by a solicitor from agricul- 
having an office in the town. There were eight acres of land attached, six of which tural holdings. 
formed the lawn, about half an acre was under tillage, and the remainder under 
the house and gardens. The Court for Land Cases Reserved unanimously held it to 

‘be a residential holding and excluded from the Act—“ We do not mean to deter- 

mine,” said LorD O’Hacan, C., in giving judgment, “that eight acres might not 

constitute an agricultural or pastoral holding, or that, under certain circumstances, 

a much smaller piece of land, consisting of four, three, or even two acres, might not 

be properly considered as such. We have to regard the nature and extent of the 

property, the object with which the tenancy commenced, and the use which the 

claimant has made of the tenement in order to determine the nature and character 

of the holding.” I. R. R. & L. App., at p. 97; Donnell’s Reports, p. 332. 

In Doyne v- Campbell, I. R. 9 C. L. 95: 81. L. T. BR. 101; Donn. 456, a holding 
surrounded by a demesne wall, containing twenty-five acres, ten of which were under 
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a villa residence, offices, gardens, and ornamental grounds, and the remaining fifteen 
in pasture, was held by the Court of Exchequer to be non-agricultural. “The most 
appropriate use of which, viewed as a whole, it was capable, was a residence, and 
its use as a residence was within the contemplation of both parties at the time of 
the letting. Parts of the holding were capable of use for purposes of agriculture or 
pasture, but this was, from the nature of the holding, not only consistent with but 
subordinate to, the use of the entire as a residence.” (Per Patrss, C.B., IR. 9 C. iby 
at p. 97.) 

The principles laid down in these two cases have been since applied by all courts 

in determining cases as they arise from time to time. The question is one rather 
of fact than of law, and the numerous cases reported only afford assistance in so 
far as they point out what matters are considered of importance for determining 
the question whether a holding is residential or agricultural in character. 
The size of the holding, and its situation, the amount of rent agreed to be paid, 
the comparative value of buildings and land, the covenants in the lease or contract 
of tenancy under which the lands are held, the social position of the tenant and 
previous occupiers, the object of the letting, and the use made of the lands are the 
principal matters upon which the question turns, and upon which evidence is usually 
given. 

In Moonan v. Conyngham [1895], 21. R. 1, 281. L. T. R. 117, a holding of eighty- 
Six acres in the co. Meath, with a house upon it, undoubtedly superior to an ordinary 
farmer’s residence (but which had been made so at the expense of the tenant, who 
had spent about £1,600 upon it), was held by the Court of Appeal to be an agricul- 
tural holding, and its size was relied upon as one of the circumstances influencing 
the decision. In Waldron v. De Vesei ‘unreported, but referred to by Frrzcrpzon, 
L.J. [1895], 21. R., at pp. 18-19) similarly, a holding or seventy-one acres, at a rent 
of £72 per annum, was held to be agricultural. 

On the other hand, in Couser v. Hassard, 35 1. lL. T. BR. 91, a holding of 117 
acres, held at a rent of £175, was held by the Land Commission to be residential, 
evidence having been given that the house, with about two acres attached, had been 
let, furnished, for £150 a year. The extent of the holding, though important, is 
therefore by no means conclusive. In Harrison’s Estate [1900], 11. R. 139 HaSuL Ors 
T. R. 137, 1 Greer 360, where portion of a mansion house, together with 190 acres 
(of which, however, forty acres were ornamental plantation), were held under a 
court letting made by the Land Judge, Ross, J., held that the holding was not an 
agricultural one, so as to come within the 40th Section of this Act. 

As an indication of the comparative importance of the land and the residence in 
the letting, the relative proportion of the Government valuation on land and on 
buildings is frequently referred to. If the amount on buildings is greater than 
that upon land, the case is almost conclusive that the holding is not an agricultural 
one: Wallace v. Boggs, 271. L. T. R. 105; but, on the other hand, in some cases 
the holding has been held to be residential, though only a small part of the valua- 
tion was on buildings. Thus in Couser v. Hassard (35 I. L. T: R. 91), the total 
Government valuation was £193 10s., of which £54 only was on buildings, yet the 
holding was decided to be residential in character by the Land Commission; and 
in Hunt v. Ryan (unreported, judgment given 20th January, 1893) the total 
valuation was £57, of which £11 only was on buildings, yet the Court of Appeal 
was equally divided as to whether the holding was residential or agricultural in 
character. There are many cases also where a holding consisting of land without 
any buildings has, nevertheless, been considered to be “residential” in character, 
being held to have been taken as an “accessory” to a residence, or residential 
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holding adjoining. See, for example, Crookshank v. Law, 271. L. T. R. 2, and Sect. 5. 
ey ast: Residential 
A holding may change its character during the tenancy. “It is quite possible Holdings. 
that lands let as a farm may be so treated by the tenant as to lose either in whole Change in 
or in part their agricultural character” (per Hoxmes, L.J., Gloster v. Ryan [1899], ree of 
21. R., at p. 193). When this takes place the character the holding bore as between 
the parties at the date of the passing of this Act must determine whether it is 
within the Land Acts or not. Thus where a mill had been allowed to fall into ruins 
the holding was deemed agricultural: Faris v. Wesbitt, 291. L. T. R. 83. In Connolly 
v. Stewart (1 N. I. J. R. 233) it was contended that the opening of a public-house 
upon a holding had altered its character, but the Court of Appeal held otherwise on 
the particular facts of the case, admitting, however, that such a change was possible. 
“When the letting was made in 1862,” says Hormns, L.J., “there is no doubt that 
the holding was agricultural or pastoral. The granting of the licence would not alter 
its gharacter. Zhe development of the business might, however, have done it, but 
that is a matter of evidence” (1 N. I. J. R., at p. 234). In Grant v. Lymbery 
[1902], 2 I. R. 97, it was held in an ejectment on title by the King’s Bench 
Division that a valuable right of fishing by salmon weirs in a tidal river acquired 
by a tenant under the Fishery Acts of 1842 and 1863 during the currency of a lease 
so altered the character of the holding as to exclude the tenant from the benefits 
of the Land Acts on the expiration of the lease. But, in the words of Mrreprru, J., 
“the doctrine of conversion by the tenant of an agricultural into a non-agricultural 
or residential holding is one that should be applied with great care and caution, 
and only under special, I may say exceptional, circumstances”: Massy v. Webb 
[1899], 2 I. R., at p. 618. See also Gloster v. Ryan [1899], 2 I. R. 174 (C. A.); and 
Moonan v. Conyngham [1895], 2 I. R. 1. 
If a holding was originally let as an agricultural one, the erection upon it by the 
tenant of a dwelling-house in excess of the requirements of an ordinary farm is not 
enough in itself to deprive it of its original agricultural character: O'Donnell v. 
Chearnley, 32 L. R. Ir. 185 (Lu. C.). And the same remark applies to the improvement 
of an existing house, and the adding of accessories, such as greenhouses, gateways, 
ornamental plantations, &c.: Williamson v. Purcell, 3 Greer 161; Gethin v. Gore, 
3 Greer 224; unless the whole character of the holding has been changed, so that it 
became and was, at the date of the passing of this Act, substantially a residential 
holding (see judgment of WALKER, C., Moonan v. Conyngham [1895], 21. R., at p. 4). 
But, if its character is actually changed, the description of the demised premises 
in the lease or other contract of tenancy is immaterial. Thus a holding of twenty- 
one acres, with a moderate-sized two-storied house thereon, situated about five 
miles from Belfast, was held by the Court of Appeal not to be an agricultural 
holding, though it was described in the lease as “that farm, tenement, or parcel 
of land, &c.,” without any mention being made of the house: Lepper v. Pooler, 
PAs AN, LEMANS 3, mt DZ 
The situation of a holding is of great importance in determining its character. Situation of 
Thus a holding of one acre within the municipal boundary of the city of Dublin, heltieg 
used for grewing vegetables, was held by the Court of Appeal not to be one to which 
the Land Acts applied, the court coming to the conclusion from its position and 
surroundings that it was a town building plot, which, pending a demand for it as 
such, was used as a market garden: Perry v. Farley [1894], 2 I. R. 579; 28 
I. L. T. R. 109. But the mere inclusion of a holding within a municipal boundary 
will not exclude it from the Land Acts, where it is distinctly of an agricultural 
character: Power v. Prendergast [1897], 2 I. R. 352. See also judgment of 
Pattss, C.B., in Perry v. Farley [1894], 21. R., at p. 582. 
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“The object with which the tenancy commenced ” is mentioned by Lorp O’Hacan, 
C., in Carr v. Nunn (I R. RB. & L. App., at p. 97) as one of the principal tests for 
determining the character of the holding. But prior to the passing of this Act it 
was held by the Court of Appeal that the motive with which the holding was taken 
was only of consequence where there was some doubt as to the physical character 
of the holding: Morris v. Kendal, 11. W. L. R. 71. It is the holding that is 
excluded, if excluded at all, and not the individual from time to time in occupation 
of it (per Bewtey, J., Furlong v. Thompson, 29 1. L. T. R., at p. 99). But where 
“the main cbject of the letting was for a residence,” or for carrying on some trade 
or business, the holding was always held to be excluded: O’Weill v. Greene, 22 
I. L. T. RB. 99; Allen v. Cope, 18 1. L. T. BR. 99. 

Where land, without any buildings upon it, is taken for the benefit of an existing 
residence, and apart from it, the holding may be deemed residential, notwithstanding 
that no buildings are put upon it. Thus a holding of three acres, near the town of 
Portrush, taken by a gentleman because it adjoined his residence, was held by* the 
Court of Appeal to be non-agricultural in character, although it had no buildings ~ 
upon it, and was used for ordinary agricultural purposes: Crookshank v. Law, 
271.L. T. R.2. See also Collins v. Finnucane, 261.L.T. & S. J. 646; and O’ Malley 
v. Clements, 271. L. T. & S. J. 359. 

Lands taken, also, not with a view to making a profit by farming, but as an 
adjunct to a demesne, to improve its appearance, or add to its amenity are not 
agricultural or pastoral in their character: Allen v. Grogan, 32 L. R. Ir. 179 (L. C.); 
Pratt v. Gormanstown [1894], 2 I. R. 557 (C. A.); Grace v. O'Connor (unreported, 
but referred to in 32 L. R. Ir., at p. 185). Such lands may also be held to be 
“incorporated in a demesne,” as to which see note to Sub-sec. (1) b (iii.), post, p. 533. 

Where there is no direct evidence as to the object of the letting, its purpose may 
be inferred from various circumstances. Thus where the rent reserved in a lease, 
or fine paid, is very much in excess of the agricultural value of the land, the court 
may assume that the lands were not taken as an agricultural holding: Bland v. 
Thompson, 321. L.,T. R. 167, 1 Greer 132 (C. A.); Crookshank v. Law, 271. L. T.R. 2 
(C. A.). 

The provisions of the lease are, in all cases, most important elements in deter- 
mining the character of the holding. Thus in Moonan v. Conyngham [1895], 
21. R. 1, 281. L. T. R. 117, the presence of a covenant against sub-letting in the 
lease and the absence of clauses specially suited to a residential holding, such as a 
covenant to insure, were relied upon by the Court of Appeal as indicating that the 
holding was an agricultural one. See judgment of Firzcrsson, L.J. [1895], 2 I. R., 
at p. 12. See also Faris v. Nesbitt, 29 I. L. T. R. 83 (L. C.). On the other hand, a 
covenant not to claim compensation under the Act of 1870 has been considered an 
indication that the holding is agricultural, though it is not conclusive evidence to 
that effect: Stott v. Cramsie, 27 1. L. T. R. 57 (C. A.). A covenant permitting a 
tenant to cut down all trees upon the holding and-to sell them has been held also 
to indicate that the holding was not residential: Jeffares v. Byrne, 271. L. T. &S. 5 
388 (8. C.). 

The social position of the various tenants or occupiers is frequently relied upon 
as an indication of the object of the letting. If they are shown to have been 
gentlemen of position, or to have had other occupations besides that of farming, this 
is looked upon as evidence that the holding is non-agricultural: Stott v. Cramsice, 
27 I. L. T. R. 57; Spring v. Blennerhassett, MacD. 236; Couser v. Hassard, 35 
I. L. T. R. 91; but it is not a circumstance to which very much weight is attached, 
for the Land Acts place no restriction upon the class of persons entitled to the 
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benefit of their provisions; and if a gentleman of means and position takes an 
agricultural holding, he is not to be excluded from having a fair rent fixed, simply 
because he makes the house more suitable for the residence of a gentleman than it 
would be for that of an ordinary farmer: Furlong v. Thompson, 29 1. L. T. R. 98; 
Crawford v. Egmont, MacD. 149; Moonan v. Conyngham [1895], 2 I. R. 1 (C. A.). 
See especially judgment of Frrzarspoy, L.J., at p. 18. 

The principle of estoppel is sometimes applied in favour of a tenant seeking to 
have a fair rent fixed. Where a landlord has treated a holding as being within the 
Acts (Crawford v. Egmont, MacD. 149), or claimed a ‘privilege which he only 
possesses by virtue of the Acts (Connolly v. Stewart, 1 N. I. J. R. 233), or allowed a 
purchaser to acquire the holding on a representation from the vendor that it was 
within the Acts (Afoonan v. Conyngham [1895], 2 I. R. 1), it has been held that he 
cannot afterwards contend that it is excluded. 


Sect. 5. 
Residential 
Holdings. 


Acts of landlord: 


The mode in which the tenant has used the holding is also an important element User of hclding- 


in determining whether it is agricultural or not. If the user is mainly residential, 
the lands being laid out in an ornamental manner, and profit treated as a secondary 
consideration, the holding will be considered non-agricultural: Massy v. Webb 
[1899], 2 I. R. 615. But, on the other hand, if profit is clearly the main object, the 
particular mode of cultivation is immaterial. The holders, for instance, of market 
gardens in the neighbourhood of large towns have been frequently held entitled to 
have fair rents fixed: Butterly v. Carroll (No. 2), 341. L. T. R. 31, 141; 3 Greer 35; 
61. W. L. R. 15 (C. A.). But it does not follow that every market garden is an 
agricultural holding: Perry v. Farley [1894], 2 I. R. 579; 28 i eS R09: 

The question in each particular case whether a holding is agricultural or not is 
one rather of fact than of law. The reported decisions are very numerous. It is 
difficult to reconcile them all; but the principle underlying them appears to be, that 
in order to constitute an agricultural holding the land must be the substantial part 
of the letting, and must have been taken for the purpose of making profit in the 
way of agriculture, and not merely as accessory to a residence, or place of business, 
or a demesne. 


The following have been held to be agricultural or pastoral. Holdings, varying Holdings * 


in extent from one to three acres, and used as market gardens, partly within the 
borough boundary of the city of Limerick: Mullally v. Moore, 151. L. T. R. 82; 
MacD. 202. Affirmed on appeal, 171.L.T. & 8. J. 22. Holdings of a few acres each 
in the neighbourhood of Dublin, used mainly for the cultivation of strawberries : 
West v. Lord Annaly, 171. L. T. & 8. J. 23; Strawberry-Bed Cases, MacD. 230. A 
holding of thirty-two acres, on which was a valuable quarry, which the tenant was 
entitled to work: Lindsay v. Kennedy, 111. L. T. R. 58. A holding of forty-seven 
acres and a quarry: Huband v. Harrington, 29 1. L. T. R. 11. <A holding of thirty 
acres, adjoining a church, and formerly held by the curate of the parish, where the 
evidence showed that he took the place, not for the sake of the residence, but to make 
money out of the farm: O'Callaghan v. Mahony, MacD. 256. A plot of land con- 
sisting of thirty-five perches, immediately adjoining the owner’s residence in the 
town of Dungarvan: Fitagerald v. Shanahan, 16 I. L. T. R. 37; MacD. 209. A 
holding of an acre and a half, held by a labourer: Finnegan v. Conlon, Donn. 
399. A holding of 186 acres, with a residence upon it, suitable for a gentleman of 
position and fortune, when the evidence showed that it was taken as a farm a 
Crawford v. Egmont, MacD. 149. But in that case the landlord was held to have 
waived his right to object to a fair rent being fixed, by inviting the tenant to apply 

to the Court. A house, which the tenant was entitled to remove, and twenty-nine 

acres of land: Magner v. Harris, Greer Leading Cases 78, App. 64. A public-house 
and twenty-one acres of land where the licence had been acquired after the letting : 


decided to 
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Connolly v. Stewart, 1 N. I. J. R. 233. A mill which had not been used for over 
twenty years, and twenty-four acres of land: Faris v. Nesbitt, 29 Ty. ©, Rass: 
See also the various cases referred to above, and Raphael v Sinclair, Donn. 472; 
Fleck v. O'Neill, Donn. 188; Lindsay v. Kennedy, 111. L. T. R. 58; Murphy v. 
Wilson, MacD. 146; Boyd v. Graham, 51. L. T. R. 102; Donn. 415. 

The following have, on the other hand, been held not to be agricultural or pastoral 
holdings. A gentleman’s residence, with a farm of eighty-four acres attached : 
Spring v. Blennerhassett, MacD. 236. A public-house, with a field of about three 
acres attached, situated immediately outside the town of Carrick-on-Suir: O'Connell 
y. M‘Grath, MacD. 131. A dwelling-house, mill, and sixty acres of land attached : 
Tisdall v. Lord Kenmare, MacD. 146. A mill and thirty acres of land attached; 
M‘Gurdy v. Heygate, 16 I. L. T. R. 36; Mac. D. 147. A mill and twenty-seven 
acres attached: Johnston v. Chambers, 24 I. L. T. R. 54. A mill and thir- 
teen acres: M‘Farlane v. Stewart, 1 Greer 276. A mill and fifteen Irish acres: 
Nevin v. Montgomery, Greer Leading Cases, 189. A house and seventeen acres of 
land, usually held by the incumbent of a parish: M‘Cutcheon v. Lord Lansdowne, 
91. L. T. BR. 20; Donn. 527. A house with an acre of land attached, held by a 
national schoolmaster: Mullee v. Fitzgerald, MacD. 146. A holding of four and a 
half acres, on which a villa had been erected: Hay v. Cooke, 5 1. I.. T. R. 145; 
Donn. 415. A farm of eight acres and a cottage thereon, held by a book-keeper in 
a mill: Wélson v. Ensor, 161. L. T. R. 36. A public-house, with an acre of land 
attached: Spunham v. Walsh, 81. L. T. R. 27; Donn. 521. A holding of nine acres, 
without buildings, let for the purpose of erecting a dwelling-house thereon: O’Veill 
v. Greene, 22 1. L. T. R. 99. A holding of twenty-nine acres, taken originally for 
the purposes of a private asylum: Allen v. Cope, 181. L. T. R. 99. Nine acres and 
a residence let to a dispensary doctor: Kane v. Bland, 2 Greer 29. Six acres upon 
which a manse was built: Portglenone Trustees v. Jones, 3 Greer 233. Land on 
which bathing lodges had been erected: Hvans v. Scottish Provident Institution, 
1 Greer 29. A residence and ten acres in Bundoran: Gully v. Lipsett, 1 Greer 86. 
Nine acres upon which a manse was erected: Bailey v. Newton, Greer Leading 
Cases 83, App. 31. A residence and seventeen acres let to a retired head-constable 
of the R. I. C.: Power v. Temple, 2 Greer 93. A shop residence and four acres: 
O'Sullivan v. Murray, 2 Greer 342. Twelve acres and six small cottages in an 
adjoining town: Bradley v. Johnston, 30 L. R. I. 532. Thirty-eight acres upon 
which eleven cottages, part of an adjoining village, were built: Dundee v. Robbins. 
(Unreported, C.A., judgment delivered 12th January, 1894.) 

(b) How far the change of definition in this Act by introducing the word “ sub- 
stantially” before the words “agricultural or pastoral” alters the law does not 
appear to be quite clear. But it would seem that tenants who were excluded before 
by decisions, based upon the ground that part of the property comprised in their 
holdings was not agricultural or pastoral in its character, are now entitled to have 
their cases reviewed and re-considered either under the first or second Sub-section 
of this Section; though where the holding has one uniform character the law may 
not be altered by the addition of the word “substantially”: Beakey v. Cosgrove, 
1 Greer 155 (L. C.). See also judgment of Houmss, L.J., in Gloster v. Ryan [1899], 
2 TOR,, abep. 194. 

The provision of Sec. 58 (1) of the Act of 1881 as to non-agricultural holdings, 
assumed that each holding possessed a specific character, that it was always homo- 
geneous, either wholly agricultural or wholly non-agricultural. But a class of cases 
came up for consideration where this condition was not fulfilled, namely, tenancies 
which comprised two subject matters, one distinctly agricultural and the other as 
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distinctly non-agricultural. Under the Act of 1881 there was no power to separate Sect. 5. 
them (such as that conferred by Sub-sec. 2 of this Section), and there being no Residential 
jurisdiction to deal with the non-agricultural element, the court was bound to Holdings. 
dismaiss the case, no matter how inconsiderable the non-agricultural element was. Tenancies com- 
Thus where one lease demised a farm of lands together with the tolls and customs Sectoulcara Sacl 
of a fair, although the tolls were of very small value in comparison with the land, non-agricultural 


it was held by the Court of Appeal that there was no jurisdiction to fix a fair rent: paps 
Wall v. Fyre, 32 UL. R. Ir. 475; 271. L. T. R. 87. “In my opinion,” says Frrzciszon, 
L.J., in that case, “in deciding whether the court has jurisdiction, we cannot apply 
the maxim de minimis non curat lex, unless the minimum is so small that we can 
treat it as non-existent; and having no jurisdiction to deal with ihe tolls, the Land 
Commission cannot deal at ail with the holding of which they form an appreciable 
and integral part” (32 L. R. Ir., at p. 479). In Bradley v. Johnston (30 L. R. Ir. 
632) it was similarly held by the Court of Appeal that a holding consisting of 124 
acres near Strabane, and six small houses in the town, was not within the Act, 
inasmuch as a substantial portion of it was neither agricultural nor pastoral. And 
in Grace v. Hyre (unreported, but referred to by Firzcrpnon, L.J., in Ward v. 
Corballis [1894], 2 I. R., at p. 645) the same court held that where a farm at some 
distance from Freshford, and a small house in the town (which was sublet), were 
held under one demise, there was no jurisdiction to fix a fair rent. See also Brien 
v. Tollemache, Greer Leading Cases 398 (L. C.). 

But where separate receipts were given by the same landlord in respect of a 
house in a village and a field outside it, the latter was held to be within the Act of 
1870: Harl of Leitrim v. Gallagher, Donn. 199. 

Upon the same principle it was decided that where a farm was held under the iil holdings. 
same demise as a mill, there was no jurisdiction to fix a fair rent: Boyle v. Foster, 
30 L. R. Ir. 623 (C. A.); Murdock v. Parks—unreported, but referred to by 
Water, C. [1895], 21. R., at p. 439; Holmes v. Chaine, 1 Greer 67; M‘Farlane v. 
Stewart, 1 Greer 276; Tisdall v. Kenmare, MacD. 146; M‘Curdy v. Heygate, 16 
I. L. T. R. 36. And even where the mill was a flax-scutching mill the same principle 
was held to apply. See notes to Land Act, 1881, Sec. 7, ante, p. 262, and Wevin v. 
Montgomery, Greer Leading Cases 189 (L. Gy: 

But the mill, or other non-agricultural element, it was held, should be a sub- 
stantial rent-producing factor in the demise in order to exclude a holding from the 
Acts. Thus where seventy acres of agricultural land, together with a corn mill 
and scutching mill (the former disused), were held under a lease at a rent which 
appeared to the court to be purely an agricultural rent, the holding was held to be 
within the Land Acts notwithstanding that the lease contained a covenant to keep 
the mill in repair: M‘Conaghey v. Gledstanes [1895], 2:1. R. 433; 29.1. L. T. R. 35. 
“T have no doubt,” says Water, C., in that case, “that a holding may as a whole 
be agricultural in its character, though there is on it a mill, or open quarry, or some 
other subject, which if taken as a separate entity is not agricultural, unless the 
separate non-agricultural entity be a substantial rent-producing factor in the 
demise ”: [1895], 2 I. R., at p. 438. Similarly, where the mill, though demised by 
the lease, had not been used for twenty years before the passing of the Land Act, 
1881, the holding was dealt with as an ordinary agricultural farm: Faris v. Vesbitt, 
991. L. T. R. 83 (L. C.). And where the mill had practically ceased to be used, even 
though the holding was described in the lease as “all that and those the mill of C, 
with the land attached,” a fair rent was also fixed: Matson v. Woodchouse, 29 
I. L. T. R. 108 (L. C.). Under the Land Act of 1870, also, it was held that where a 
thread factory had been erected on a farm, but had not been used for over twenty 
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years, it did not interfere with the agricultural character of the holding: Matchett 
v. Morton, 13 1. L. T. R. 128 (FrrzcEraxp, B.). See also as to this class of holdings, 
and the extended power of the court to deal with them, Sub-sec. 2 of this Section, 
and notes thereto, post, pp. 939-540. 

(c) The words “or the main object of the letting of which was for a residence,” 
which did rot occur in the Act of 1881, do not appear to make any substantial 
alteration in the law. Ever since the passing of the Land Act of 1870, the object of 
the letting has been one of the principal tests applied in determining whether a 
holding was residential or agricultural ; and the new words introduced into this 
Section, therefore, appear only to be a legislative recognition of the previous decisions: 
Robertson v. Duncannon (unreported; referred to, ante, p. 519). In Massy v. Webb 
[1899], 2 I. R. 615, it was contended on behalf of the tenant that these words 
implied the ex’stence, prior to and at the date of the letting, of a dwelling-house 
fit for immediate occupation, but the court held that this construction was too 
narrow. “In my opinion,” says MrerepitH, J., “the words are clearly wide enough 
to embrace a case where, by express contract and obligation, the tenant to whom land 
is let is bound to create and maintain a residence "—[1899] 2 I. R., at p. 619—and 
he further held that they applied to the particular case, then before the court, where 
a holding of twenty-eight acres, without any buildings, was taken under a fee-farm 
grant which contained no indication of any intention on the part of the grantee to 
build, and imposed no obligation on him to do so, there being evidence that the 
tenant had asked for lands for the purpose of building a residence upon them, which 
he afterwards did: Massy v. Webb [1899], 2 I. R. 615. For other cases decided by 
the Court of Appeal expressly under this part of the Sub-section, see Bland v. 
Thompson, 32 1. L. T. R. 167 (referred to, ante, p. 522); Barton v. Fisher (1901), 
1 Ir. B. 453; 3 Greer 59; and as to residential holdings generally, ante, pp. 519 
and seq. 

Home Farms. 

(a) The subject of home farms is dealt with in the notes to Land Act, 1881, 
Sec. 21 (ante, pp. 307-8) in reference to the power of resumption in certain cases on 
the expiration of a lease. By this Sub-section home farms are entirely excluded 
from the Land Acts; but they are here treated from a different point of view. In 


_ order to bring a case within this Sub-section the character of a home farm must be 


Definition of 
‘“home-farm,” 


shown to have existed at the time of the original letting, not merely at the date of 
the passing of the Acb: Bailey v. Smiley, 241. L. T. R. 107 (L. C.). On the other 
hand, the 21st Section of the Act of 1881 gives power to the landlord to alter the 
state of facts, and make a home farm of what was not previously such. See 
judgment of Barry, L.J., Hamilton v. Sharpe, 20 L. R. Iv., at p. 238 (quoted ante, 
p- 308), and Westropp v. O'Grady, 18 I. L. T. R. 32. He can only do so, however, 
on paying compensation on the terms provided by Sec. 5 of the same Act, while in 
the case of home farms excluded by this Section no provision as to compensation is 
made. But a tenant of a home farm, if disturbed in his holding, may be entitled 
to compensation under the Land Act, 1870, as home farms are not excluded from 
that Act. 

The order made by the Court of Appeal in Hamilton v. Sharpe (20 L. R. I. 224) 
contains a convenient definition of a home farm for all practical purposes—viz., “a 
farm to be used for the convenience or advantage of his [the landlord’s] residence 
and in connection therewith, and not merely as an ordinary farm, to be used for 
the purpose of profit” (20 L. R. Ir., at p, 239). In that case the definitions in 
similar terms given by Morris, 0.J., in Gamble v. Simpson, 17 1. L. T. R. 44, 
MacD. 244, and by Rearpey, L.A.C., in Musgrave v. Hanley, MacD. 333, were 
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quoted with approval by Lord Asnsournn, C., though the former was stated Sect. 5. 
not to be exhaustive. For these definitions see notes to Land Act, 1881, Sec. 21, Womenwenms 
ante, pp. 307-8. —_ 

“Both the name ‘home farm,’ and the thing itself, are exceptional in Ireland; Convenience of 

but it is not difficult to give the expression a construction. It must mean something eg oa 
more than lands in the occupation of the owner of an estate. It often happens that obJect. 
a resident land owner farms a portion of his estate himself, but what he so farms 
is not properly called a home farm unless his primary objects are the use and 
convenience of his residence as distinguished from mere commercial profit.” Per 
Hoimss, L.J., Sullivan v. Marshall [1899], 2 I. R., at p. 797. In that case it was 
held by the Court of Appeal that a holding did not constitute a “home farm” 
within the meaning of this Sub-section merely because it had some time previously 
been in the occupation of the landlord, who had farmed it, in conjunction with 
other farms, having at the time 600 or 700 acres in his own hands: Sullivan vy. 
Marsnail (1899) 20. R,. 1855.55 0, LPR... 1417, 

In Gamble v. Simpson, 17 I. L. T. R. 44, MacD. 244, an agricultural tenant 
holding thirty-four acres of land, with a dwelling-house thereon, under a fee-farm 
grant, demised a portion of the land by a sub-lease for years. The sub-lessee, on 
whose holding there was no dwelling-house, resided on another farm held under a 
different landlord, while the sub-lessor continued to occupy the dwelling-house held 
under the fee-farm grant and still cultivated a portion of the farm. On the expira- 
tion of the lease the sub-lessor commenced a civil bill ejectment to recover possession, 
and, on a case stated by Pautus, C.B., the Common Pleas Division held that the 
portion sub-let did not constitute a “home farm” within the meaning of the Land 
Acts. See also Fitzgerald v. Merritt, 261. L. T. R. 118 (C. A.). 

A home farm need not necessarily be connected with a large estate. “It may be yoeq pot be 
that a farmer who has but one ordinary farm has not a ‘home farm’; but when a connected with 

E ‘ : 5 ; F large estate. 
man, haying, as his home, a suitable country residence, farms neighbouring land, 
for the advantage of, and in connection with, his home, why is such land not to 
constitute a ‘home farm’ because he has not tenants elsewhere?” Per Frrzcipson, 
L.J., Hamilton v. Sharpe, 20 L. R. Ir., at p. 236. Nor is it at all necessary that a 
~ home farm should adjoin or be near to the landlord’s residence, if it be actually 
worked in connection therewith: Musgrave v. Hanley, MacD. 333. 

In Earl of Meath v. Megan [1897], 2 I. R. 39, 477, it was argued that a holding Cannot be made 

had been converted into a home farm by the tenant, on the principle of the decision PY the tenant. 
of Magner v. Hawkes (32 L. R. Ir. 285) as to demesne lands; but it was held by 
Bew ey, J., that this would not bring it within the exclusion of this Sub-section. 
The argument does not appear to have been repeated in the Court of Appeal, as no 
reference to it is made in the judgments of that Court. See further as to home 
farms generally : Stothers v. Nicholson, 161. L. T. R. 35, MacD. 246; Hill v. Millar, 
19 I. L. T. R. 51; Westropp v. O'Grady, 181. L. T. R. 32; Fitzgerald v. Costelloe, 
ib. 33; Earl v. Neill, MacD. 316, R. & D. 244. 


Demesne Lands. 


(e) The repealed portion of Sec. 58 of the Land Act, 1881, as to demesne lands, Strict interpreta- 
following, verbatim, the words of Sec. 15 of the Land Act of 1870, merely excluded tonics ibe veoh 
“any demesne land” from the provisions of the Act. The extreme generality of this 
excluding clause gave rise to some difficulty in judicial interpretation. ‘ Demesne 
lands,” according to the strict interpretation of the term, in feudal tenure, meant 
lands reserved by the lord for his own use in connection with his manor-house or chief 
residence and not granted out in freehold to tenants, though such lands might 


Sect. 5. 


Demesne. 


Meaning, as 
used in the 
Land Acts. 


Demesne lands 
need not be of 
ornamental or 
unprofitable 
character. 


If occupied with 
Mansion-house. 


928 Land Law (Ireland) Act, 1896. 


be let for chattel terms without losing their character of demesne. See judgment 
of Patuus, C.B., Graydon v. Trustees of Morgan’s Charity [1895], 2 I. R., at pp. 
525-6; and as to the meaning and derivation of the word “demesne,” judgments of 
Porter, M.R., and Frrzcrszon, L.J., in the same case: [1895], 21. R., at pp. 520 
and 536. It was obvious, as pointed out by both these learned judges, that this 
strict legal sense could not be adopted in interpreting the Land Acts, for such an 
interpretation would have excluded all yearly tenancies, to which alone the Act of 
1881 originally applied. The courts were bound to look for some narrower signifi- 
cation of the term. 

In Hill v. Antrim (6 1. L. T. BR. 70), Frrzczratp, J., used the following words in 
reference to demesne lands:—“The intention was to exempt what is ordinarily 
known as demesne lands—that is, land within the ambit of the demesne reserved 
with the mansion-house, and used for purposes of pleasure or for pasture, or 
sometimes let to dairymen, or during the minority of an owner—what are known 
as demesne lands in the ordinary and popular acceptation of the term.” 

This passage cannot, however, be taken as an exhaustive definition of demesne 
lands. As such it was disapproved of by the Court of Appeal in Griffin v. Laylor, 
16 L. R. I. 197. “The true definition of demesne lands,” says Suxtivan, C., in that 
case, “is lands held by the owner with the mansion-house. They may occupy 500 
acres, but if they are occupied by the owner with the mansion-house, they are nu 
less demesne lands”: (16 L. R. Ir., at p. 202). They need not necessarily be pleasure 
grounds, or lands set apart for the enjoyment of the owner. (Zbid, at p. 201.) 
Accordingly, in that ease a portion of land, consisting of about twenty aeres, within 
the walls of a demesne, but which had been let to a tenant for a number of 
years (part of it for more than fifty), and treated by him as an ordinary farm, 
having been tilled for some time back, was held still to be demesne lands, there 
being no house upon the holding, and no separate rating of it, while a plantation, 
undoubtedly belonging to the demesne, ran right through it: @rifin v. Taylor, 16 
Ve Thy Ube! BUS), 

In Griffin v. Taylor, Frrzctepon. L.J., gave a more precise definition of what, in 
his opinion, was meant to be exeluded than that contained in the judgment of 
Suttivan, C. The passage, frequently quoted, is as follows:—‘ Demesne fands, 
in the ordinary legal sense, are not necessarily of an ornamental or unprofitable 
character, but include all lands of whatever use or character held by the tenant in 
chief, and occupied by him in connection with his residence, the mansion-house of 
the estate. It seems to have been unfortunately overlooked that in the Land Acts 
of 1870 and 1881 it is impossible that the ‘demesne lands,’ the subject of the express. 
exceptions, can fall strictly within this definition, for they must be lands which, 
but for the exception, would be within the Acts; therefore, whenever the question 
arises the lands must be in the hands of tenants, must be agricultural or pastoral, 
and must not even be let wholly or mainly for the purposes of pasture, otherwise 
the exceptions would be unmeaning or redundant. It follows that the true question 
18 whether the lands, having previously been demesne lands in the legal sense, have 
passed into the hands of tenants without losing that character; that is (as it seems 
to me), have been continuously let under circumstances showing that the landlord 
intended at some time to resume possession of them, and again to occupy them with 
the mansion-house, or at least intended to leave it open to himself or his successors 
to do so, When this is fairly shown I think the holding must be within the excep- 


tions as being ‘demesne lands’ within the untechnical meaning of the Land Acts”: 
16 L. RB. L., at p. 203 
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Subsequent decisions of the Court of Appeal have departed from this definition in Sect. 5. 
two respects. In the first place it was held that lands might become “demesne ” Denicene! 
while in the occupation not only of an owner in fee, but of a tenant in fee-farm or 
even a termor, and that it was not essential that they should have been at one time 
the demesne of the tenant in chief or fee simple owner: Magner v. Hawkes, 32 
L. R. Ir. 285. And in the second place, it was held that the intention and power 
of resuming possession by the landlord were not essential in order to bring a tenancy 
within the excluding clause: Spencer v. Tedcastle, 32 L. R. Ir. 415; 271. L. T. R. 3. 
“T can find nothing,” says Watxer, C., in that case, “in any of the Land Acts to atelier 7 
show that it is essential to constitute ‘demesne’ that the landlord should have landlord. — 
the power to resume possession. It is used to describe the character of the lands 
just as are used the words ‘agricultural or pastoral’: 32 L. R. Ir., at p. 415. See 
also judgment of Paris, C.B., Graydon v. Trustees of Morgan’s Charity [1895], 

21. R., at pp. 527-9; and judgment of Houmes, L.J., in Power v. Crosbie, 35 
Pele. Rs atop. 51. 

The fact of lands being described in the lease or agreement as demesne lands is ee ee 
not necessarily conclusive evidence of their being so in fact: Sullivan v. De Burgh, 
MacD. 238. But if the words “demesne lands” were used in a lease made before 
the passing of the Land Act, 1870, it is strong evidence of their being so: @riffin v. 
Taylor, 16 L. R. Ir. 197. “If I found,” says Firzerson, L.J., “as appeared in 
Sullivan v. De Burgh, that the term ‘demesne lands,’ or the term ‘ town-parks,’ had 
been for the first time applied to a holding after the Act of 1870 made it the land- 
lord’s interest to introduce it, I should look with suspicion upon it, and should 
require clear proof that the new description was truly given. But where the 
excepting term was used to describe the tenant’s holding at a time when neither 
party had any object in adopting an untruthful description, I think it would require 
evidence to displace the presumption that it was correct, and other circumstances 
tending to the same conclusion would acquire cumulative force” (16 L. R. Ir., at 
p- 203). 

In some cases, however, lands have been held not to be “demesne,” though 

described as such in documents of title prior to 1870: Cheevers v. Fallon. [1895], 
21. R. 407 (C. A.); Stitt v. Hamilton, Greer Leading Cases 569 (L. C.). But, as a 
general rule, the description in documents prior in date to the Land Acts of the 

lands as demesne has been held conclusive. See especially Roche v. Rice, 26 
I. L. T. R. 117(C. A.) ; Shekleton v. Jones, 261. L. T. R. 127 (L. C.); Watson v. Duke 
of Abercorn, Greer Leading Cases 103; Munn v. Maxwell, 2 Greer 10; Higgins v. 
Jones, 2 Greer 111; M‘Craith v. Burgess, 26 I. L. T. R. 113; Cooper v. Cooper, 
31 I. L. T. R. 145. And the following unreported cases mentioned by FrrzcrBBon, 
L.J., in Graydon v. Trustees of Morgan's Charity [1895], 2 I. R., at pp. 536-7; 
Orpen v. Fitzgerald, Lalor v. Castletown, Smith v. Hotham, and White v. Johnston. 

As evidence that lands are demesne, the provisions of the lease under which they pyiqdence that 
are held are of great importance. Covenants to preserve timber; to insure the pans Be 
mansion-house, if let; not to sub-let, &c., are frequently relied upon: O’ Rourke v. Covenants in 
Orozier, 34 1. L. T. R. 151; 2 Greer 283; Fuller v. Curtis, 1 Greer 143. Notwith- Mos 
standing, however, the most stringent covenants in a lease as to the preservation 
of trees, shrubberies, and pleasure grounds, and against breaking up the lawn, or 
any ground within 200 yards of the house, the Court of Appeal, in Cobden v. Banna- 
tyne (32 I. L. T. R. 173), held that lands were not demesne, so that such covenants 
are by no means conclusive. 

In considering the question whether or not lands are demesne lands within the Abeer eee 
exception, “All the circumstances of the particular case are to be taken into con- ; ‘ 
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sideration—the tenure, the social position of the owner, the user, past, present, 
and contemplated, but above all the physical characteristics of the subject matter.” 
Per Sir P. O’Brien, C.J., Magner v. Hawkes, 32 L.. R. Ir., at p. 297. See also 
judgment of Mrrepirn, J., in O'Rourke v. Crozier, 34 1. L. T. R., at p. 152. 

Old estate maps and surveys, prepared before living memory, may he received in 
evidence to prove that lands are demesne as against persons deriving title from the 
proprietors under whose direction the maps and surveys were made: M‘Kenna v. 
Earl of Howth, 271. L. T. R. 48; Miller v. Montgomery, 32 I. L. T. R. 76 (note). 
Hewson v. Listowel, 32 L. R. Ir., at p. 704. See also Taylor on Evidence, Part II., 
Chap. 14. 

It does not require an estate in fee to constitute land demesne within the meaning 
of the Land Acts. A lessee for a term of years, or for lives, may be the owner of 
a demesne, though the lands were not demesne prior to the letting under which he 
holds, and if he makes a letting of them, his tenant may be excluded from the Land 
Acts as the occupier of demesne lands: Magner v. Hawkes, 32 L. R. I. 285 (C. A.). 
If, as between the occupier and his immediate landlord, lands are held to be 
demesne, “they must be dealt with as such in relation to any person having an 
estate or interest in them, whether owner in fee, middleman, or sub-tenant.” Per 
O’Brien, C.J., Magner v. Hawkes, 32 L. R. 1, at p. 297. See also judgment of 
PatiEs, C.B., in same case, at p. 305. 

Prior to the passing of this Act it was held that if any substantial portion of a 
holding consisted of demesne lands, even though the larger portion of it was not so, 
the whole holding was excluded from the Land Acts: Leonard v. St. Leger Barry, 
MacD. 240 (L. C.). This decision was referred to with approval by the Court of - 
Appeal in AZooney v. Willcocks, 28 L. R. Ir. 113; 25 1. L. T. R. 31 (see judgment of 
Lord AsHpournE, C., 28 L. R. Ir., at p. 116); and was followed by the same court in 
M'Craith v. Burgess, 26 1. L. T. R. 113; and in Wall v. Eyre, 32 L. R. Ir. 475; 
271. L. T. R. 87 (see ante, p.525); but how far it would apply under this Act, having 
regard to the word “substantially” in the Sub-section, seems doubtful. At any 
rate, there is jurisdiction now, in a suitable case, to separate the demesne portion 
of a holding from the remainder and fix a fair rent upon the latter. See Sub-sec. 2 
of this Section and notes thereto, post, pp. 539-540. 

Lands which were formerly demesne lands may have been so dealt with by the 
parties as to become denuded of that character: Cheevers v. Fallon [1895], 2 1. R. 
407 (C. A.); Graydon v. Trustees of Morgan’s Charity [1895], 2 I. R. 513 (C. A.); 
Hill vy. Antrim, 51. L. T. R. 70. “There are several ways in which that might be 
done: suppose a portion of the demesne was let off to a tenant for twenty-one 
years, and he had built a house on it, one might come to the conclusion that the 
landlord had shown an intention of taking this portion away from the demesne lands 
and putting it into the tenant’s farm. A house on it would be very important—a 
separate rating would be important. If the tenant had cut down the trees on it 
with the knowledge of the owner, that would be evidence on the point” (per 
SuLiivan, C., Griffin v. Taylor, 16 L. R. Ir., at p. 202). : 

The length of the lease is also an important matter to be considered. ‘ Suppose, 
for the sake of argument, that the owner of demesne land let a portion of it on an 
agricultural lease for a term of sixty-one years, would it not be absurd to speak of 
that as demesne land at the end of sixty-one years, when it had been set aside as an 
‘ordinary farm and for farm purposes?” (per Firzceratp, J., Hill v. Antrim, 5 
I. L. T. R., at p. 72). Thus where portion of demesne lands were let by lease for 
lives renewable for ever, apart from the rest of the demesne, although they were 
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described in the lease as “part of the demesne,” they were held to have been Sect. 5. 
thereby undemesned : Cheevers v. Fallon [1895], 21. R. 407; 291. L. T. R. 59. Demiésne. 

But where the whole of the demesne lands are let with the mansion-house the = 

length of the lease does not deprive them of their character as demesne lands, if Unlese aoe 
there is evidence from the covenants in the lease that the landlord desired to pre- house be let with 
serve their character as such: Moore v. Batt, 32'L. R. Ir. 68 (C. A.). “ Where lands pee ee 
are, as they were here,” says Patixs, O.B., in that case, ““demesne lands in the 
hands of an owner in fee, they cannot, in my opinion, cease to be lands of that 
character, unless a clear affirmative intention on the part of their owner be shown 
that they shall be held or used ina manner which is inconsistent with their continu- 
ing to be demesne lands. Therefore neither a sale of the fee of the demesne lands 
and mansion-house together, nor a settlement of them giving estates to several in 
succession, will per se have this effect, for there is nothing inconsistent with each 
successive owner continuing to hold the lands with the mansion-house. It seems to 
me to follow that neither can a lease of mansion-house and demesne lands together 
necessarily do so, because the tenant is to hold both the mansion-house and lands. 
Neither, in my opinion, are temporary lettings of the mansion-house, gardens, and 
other grounds, the owner continuing in possession of the demesne lands, sufficient to 
deprive the lands of their character of demesne. Were the mansion-house let for a 
lengthened period of time without the demense lands, the question would be 
different” (32 L. R. Ir., at pp. 72-73), 

Following this decision, it was held by the Court of Appeal, reversing the decision 
of the Land Commission (25 I. L. T. & S. J. 420), that a fee-farm grant of demesne 
lands, where the whole of the lands were let with the mansion-house, did not 
undemesne them: Spencer v. T'edcastle, 32 L. R. Ir. 411; 271. L. T. R. 3. See also 
Weldon v. Coote, 261. L. T. & S. J. 420 (L. C.). 

But if it is shown that though the mansion-house is let with the lands, no rent is Or no rent be 

charged for it, and that the calculation of rent reserved in the lease was merely “!atsed for it. 
for so much agricultural land, excluding everything which was ornamental, the 
inclusion of the mansion-house in the letting will not prevent the lands from being 
undemesned: per Patixs, C.B., Graydon v. Trustecs of Morgan's Charity. [1895], 
21. R., at pp. 531-2. Where lands surrounding a mansion-house comprising 100 
acres which had originally been demesne were included in an agricultural lease with 
other lands, the whole being described as “ the entire farm and lands of Ennismore, 
together with all the dwelling-houses, out-offices, &c.,” it was held that they had 
been undemesned : Hewson v. Listowel, 32 L. R. I. 700 (C. A.). Similarly, where the 
mansion-house had been allowed to fall into ruins, and the whole of the demesne 
lands were let with adjoining lands, it was held that they were undemesned, though 
there was a good house upon the adjoining lands, and stringent provisions in the 
lease as to the preservation of trees, shrubberies, pleasure grounds, &c.: Cobden v. 
Bannatyne, 32 1. L. T. R. 173 (C. A.). 

An intention to undemesne lands may be inferred not only from the terms of the Intention to un- 
lease by which they are demised, and the use which it is contemplated to make of ee how 
them under the letting, but from other dealings of the owner with them as shown ; 
by family deeds, wills, &c., indicating such an intention. Thus where lands, which 
in three deeds of 1801, 1814, and 1822 were described as “demesne,” were put in 
settlement in 1827 along with other lands which were let to tenants, the deed of 
settlement not describing them as demesne, and the owner having another mansion- 
house and demesne which was not comprised in the settlement, it was held by the 
Court of Appeal that the owner, by treating the lands as rent-producing property in 
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the settlement, as well as by his subsequent dealings with them, had thereby 
undemesned them: Mansfield v. Congreve [1895], 2 I. R. 425; 281. L. T. R. 126. 

And where an owner in 1783 by his will devised demesne lands with other property 
to trustees for charitable purposes who leased them from time to time for the benefit 
of the charity, it was held by the same court (PALLEs, C.B., and Firzersson, L.J., 
diss) that the lands had been thereby undemesned: Graydon v. Trustees of Mor- 
gan’s Charity [1895], 2 I. R. 513. 

Where there can be no intention on the part of-the owner to change the character 
of the lands a different rule will apply. Thus a lease of demesne lands belonging 
to a lunatic, made by the committee of the lunatic’s estate with the sanction of the 
Lord Chancellor under the powers conferred by 1 William IV., c. 65, Sec. 24, has 
not the effect of undemesning them: Cooper v. Cooper, 31 I. L. T. R. 145 (L. C.); 
O’ Rourke v. Crozier, 341. L. T. R. 151 (L. C.). 

As regards the onus of proof on a question of undemesning, an important change 
is made by this Act. Formerly, though the onus was on the landlord of 
proving that lands were demesne at the date of the letting, once he established that 
fact the onus was then thrown upon the tenant of showing that they had been un- 
demesned. The effect of this Sub-section is practically to shift the onus probandi as 
to undemesning on to the landlord. See judgment of Firzcrpson, L.J., in Magner 
v. Hawkes (No. 2) [1900], 21. R., at p. 470, and note (9), infra, p. 532. The landlord 
must now prove, not only that the lands were demesne at the date of the letting, 
but that they were intended to be preserved as demesne during the tenancy, or 
resumed as demesne at its expiration. ; 

Under the Act of 1881 it was held that a landlord who was merely a tenant for life 
could not by his own acts deprive demesne lands of their character as such: 
Moloney v. Hamilton, MacD. 231; and where an estate was mortgaged, that the 
mortgagor, even if in possession, had no power to change the character of demesne 
lan.is as against mortgagees: Grehan v. Pim, MacD. 241. Having regard, however, 
to ie altered terms of this Sub-section as compared with the 58th Section of the Act 
of 1881 (see note (g), infra), and the terms of Sec. 10, post, it seems doubtful how far 
these decisions would now apply to a letting made by a tenant for life or mortgagor in 
possession unless the letting either comprised the mansion-house or would materially 
diminish its value as a residence. As to which see Sec. 10, Sub-sec. 3, post. See 
further as to demesne lands generally: Spaight v. Irish Church Commissioners, 12. 
I. L. T. R. 47, 111. L. T. R. 140; Zrwin v. Buchanan, 10 1. L. T. R. 22, Donn. 532; 
Montgomery v. Storey, 141 L. T. R. 56; and Higgins v. Jones, 2 Greer 111. 

(f) The words ‘“‘ when first demised” refer to the commencement of the tenancy 
before the court: Simpson v. Farley [1901], 1 I. R. 418; 34 1. L. T. R. 177 (C. A.). 
They mean “when first let to the tenant in occupation of the holding, or his prede-: 
cessor in title”? by his immediate landlord; not, when first let by the owner in fee, if 
the immediate landlord is a middleman. Per Lord AsHBourRNE, C., Magner v. 
Hawkes (No. 2) [1900], 2 I. R., at pp. 467-8. See also Riggs v. O’Brien (C. A.) (un- 
reported, but referred to by Frrzarpzon, L.J. [1901], 1 I. R., at p. 425). 

(g) In commenting on this part of the Sub-section, Frrzcisson, L.J., points out, in 
Magner v. Hawkes (No. 2) [1899], 2 I. R. 465, what an important change it has made 
in the law. “The first change, which is admitted, is as to the onws of proof. It no. 
longer rests on the tenant to prove undemesning, but the onus is now thrown on the 
landlord not only to prove demesning before and up to the letting, but further to. 
show that, by and after the letting, the holding was intended to be preserved as 
demesne or resumed as demesne by the landlord. But, besides the change in the 
onus proband. the probandum also is changed, because part of what has now to be 
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proved on behalf of the landlord was not necessary to his proof before, namely, the Sect. 5. 
intention to preserve as demesne, or resume as demesne, by the landlord ” [1900], Danesne. 
21. R., at pp. 470-1. ral 

This intention may be proved either by the “ provisions of the contract of tenancy,” How proved. 

as, €.g., covenants in a lease to preserve timber, shrubs, &c.: Fuller v. Curtis, 
1 Greer 143 (L. C.); O’Rourke v. Orozier, 341. L. T. R. 151; 2 Greer 243 (L. C.); 
or by the “circumstances of the case,” as, ¢.g., the relationship of the lessee to the 
owner: Magner v. Hawkes (No. 2) [1900], 2 I. R. 465 (see judgment of Lord Asu- 
BOURNE, O., at p. 468); or the fact that the letting was made to a workman in the 
landlord’s employment: Tynan v. Darby, 1 Greer 40 (C. A.); or that the tenant lived 
in the gate-lodge of the demesne: Higgins v. Jones, 2 Greer 111. But where the 
landlord fails to show an intention either to preserve the lands as demesne, or to 
resume them as such on the expiration of the tenancy, a fair rent will be fixed: 
Simpson v. Farley [1901], 1 I. R. 418, 34 1. L. T. R. 177, 1 Nala de Ba LO(Ox A:)s 
Cleary v. Daly [1897], 21. BR. 52, 301. L. T. R. 170 (L. C.); Aughnay v. Vesey, 
Greer Leading Cases, App. 13; even though it is clearly established that the lands 
at one time were demesne lands: Nugent v. O’ Donohue, 2 Greer 78, 279 (C. A.); and 
notwithstanding that a previous application to have a fair rent fixed has been dis- 
missed on that ground: Burrowes v. Kerr, 321. L. T. R. 134 (L. C.). 

(h) An intention on the part of a landlord to resume possession, as demesne, or at 
all, was not essential to the exclusion of a holding from the Land Acts’ of 1881 and 
1887: Magner v. Hawkes, 32 L. R. 1. 285 (C. A.); Spencer v. Tedcastle, 32 Tu. R. I. 

411, 271. L. T. R. 3 (C. A.); Pratt v. Gormanstown [1894], 21. R. 557 (C. A.). Now 
the landlord must prove cither this intention, or the intention to preserve the lands 
as demesne. See note (g) above and (e), ante, p. 529. 

(3) Where an owner in fee simple in 1795 took a fee farm grant of twenty-two [and incorpora- 
acres immediately adjoining his demesne and separated from it only by a sunk fence, ey fae 
and ever since that date the two parcels of land had been always in the occupation 
of the same person, it was held by the Court of Appeal (Firzcrsnon, L.J., diss.) that 
the land held under the fee farm grant was “incorporated in a demesne ” by the 
tenant within the meaning of this Section: Power v. Crosbie, 35 1. L. T. BR. 49, 
reported as Power v. Smith, 2 Greer 340 (L. C.); 3 Greer 127 (C. A.). See also 
Leving v. M‘Loughlin, 1 Greer 359. Cx): 

Lands may acquire the character of demesne from the acts of the lessee or tenant Decisions before 
without any act of the landlord: Magner v. Hawkes, 32 L. R. Ir. 285; and even Act of 1896. 
before the passing of this Act it was held that lands taken by the owner of a demesne 
from an adjoining landlord for the purpose of making an addition to the demesne 
were to be considered demesne lands and excluded from the Land Acts, though they 
had never been such in the hands of the landlord, whether they were taken under 
fee farm grant: More O’Ferrall v. Quirk [1895], 2 I. R. 197 (L. C.); Borrowes v. 

Colles, 281. L. T. R. 41 (L. C.); a long term of years: Allen v. Grogan, 32 L. R. Ir. 
179 (L. C.); or even a tenancy from year to year: Pratt v. Gormanstown [1894], 
2 I. R. 279 (L. C.), 557 (C. A.); 28 I. L. T. R. 69; provided it was shown that the 
tenant had impressed the holding with the character of demesne, as by covering it 
with ornamental plantations: Pratt v. Gormanstown [1894], 2 I. R. 279, 557; 28 
I. L. T. R. 69; or by obliteration of boundaries between it and the demesne: 
Borrowes v. Colles, 28 1. L. T. R. 41, or the removal of internal fences : O’Ferrall 
v. Quirk [1894], 2 I. R. 197. Land is, however, not necessarily incorporated in a 
demesne because it adjoins it, and is held by the owner of the demesne: Earl of 
Meath v. Megan [1897], 2 I. R. 39, 447; 31 1. L. T. BR. 28, 93. See especially report 
of case before the Land Commission [1897], 21. R., at pp. 43 and 47. In Power v. 
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Crosbie, 35 I. L. T. R. 49, Frrzcrpzon, L.J., dissented from the judgment of the 
court, on the ground that the evidence of such physical incorporation was, in his 
opinion, in that case insufficient. See also Litchfield v. Gasgill, 26 I. L. T. R. 140 
(CAC 

The Act makes no reference to the creation of a demesne by a tenant in occupation 
as distinct from the incorporation of additional land in an existing demesne: 
Firzersson, L.J., seems to be of opinion that this may be done. “If a termor can 
(as Magner v. Hawkes, 32 L. R. Ir. 285, decides he can) convert a chattel holding 
into “demesne land’ he must be capable of doing so while it is still in his own 
occupation. A subsequent sub-letting may ‘undemesne’ the holding, or may tend 
to show that it is not ‘demesne land’; but I fail to see how the termor can keep 
it out of the Land Acts, and fix a fair rent for himself, when, if let to a sub-tenant, 
it would be ‘demesne land’ and would be excluded as such from the Land Acts” 
(Pratt v. Gormanstown ; Judgment of FrrzcrpBon, L.J. [1894], 21. R., at p. 562). On 
the other hand, Porrsr, M.R., seems to be of the contrary opinion: “I do not 
understand Magner v. Hawkes,” says he, “or any other case as deciding that a 
demesne within the Land Acts can exist except as an incident of the property of the 
landlord, whoever he may be, whose rent is sought to be affected by an order to fix a 
fair rent or the like, or that he can say, “I have no demesne, and never had, but the 
tenant has, and therefore that tenant cannot have a fair rent fixed.’ I am clearly 
of opinion that this cannot be done, and that the lands, if demesne, must for the 
purposes of the Acts be not the tenant’s but the lord’s demesne, notwithstanding the 
tenancy”: Graydon v. Trustees of Morgan’s Charity [1895], 2 I. R., at pp. 522-3. 
The net question involyed has not yet come up for decision. 


Pasture Holdings. 


(7) A holding “let to be used” for the purpose of pasture is excluded from the 
Land Acts where the valuation is over £100 per annum or where the tenant does 
not actually reside on the holding or on one adjoining or ordinarily used there- 
with (Sub-sec. (1), ¢. (ii) ). 

Two changes in the law are made by this Act as contrasted with the repealed 
portion of the Act of 1881: (1) The limit of valuation of holdings not excluded is 
raised from “not less than £50” to “upwards of £100” provided the tenant 


' resides; and (2) dairy farms are expressly excepted from the excluding clause: as 


Meaning of word 
** pasture.” 


Westropp vy. 
Liligott, 


to which see note (m), post, p. 539. 

As to the meaning of the word “pasture,” Lord Watson says, in Westropp v. 
Elligott (9 App. Cas., ab p. 830), “I have never seen any reason to doubt that the 
words ‘depasturage’ in Sec. 5 (3) and Sec. 58 (6), ‘pasturing’ in Sec. 17, and 
‘pasture’ in See. 58 (3) and (4) of the Act of 1881, were all intended by the Legisla- 
ture to signify one and the same thing—viz., the grazing of cattle or other live stock 
upon grass lands. But the fact that hay or green crops is raised on the holding for 
the exclusive purpose of maintaining the grazing stock during autumn or winter will 
hot, in my opinion, deprive it of the character of a grazing farm.” 

The onus lies upon the party desiring to bring land within these exceptions of 
showing that the land has been “let to be used wholly or mainly for the purposes 
of pasture”: Westropp v. Hlligott, 9 App. Cas. 815; 14 L. R. Ir. 319; 181. L. T. R. 
61. In that case a holding, consisting of 123 acres, was let under a lease containing 
covenants on the part of the lessee that he would till and use the lands in a good 
and husband-like manner, and in due and regular course of good husbandry, and 
that he would not, without the consent of the landlord, break up or have in tillage 
‘2 any cnc year more than 18 acres, to be selected from a certain portion of the 
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premises then under tillage, and delineated on an annexed map, but there was no 
restriction on meadowing. On the expiration of the lease the landlord brought an 
action to recover possession, the tenant relying on the statutory tenancy created by 
Sec. 21 of the Land Act of 1881. At the trial the landlord deposed that for over 
forty years, and so long as he had known the lands, they had always been used as 
a pasture farm. The tenant admitted in his evidence that he had used the farm as 
a dairy farm, but stated that he had frequently meadowed the lands, generally 
about twenty acres each year, and sometimes had sold hay off them. The judge, 
being of opinion that there was no evidence that the lands were let to be used for 
the purpose of pasture, directed a verdict for the defendant; which direction was 
upheld by the House of Lords (affirming the decision of the Court of Appeal and the 
Common Pleas Division), upon the grounds that there was nothing either in the 
lease itself, or in the custom of the locality, or in the requirements of good hus- 
bandry, to prevent the lands being meadowed, and that if they were so used they 
would not have been used “ wholly or mainly for the purpose of pasture.” 

Whether a farm is let “ wholly or mainly for the purpose of pasture” is a question 
which cannot be decided merely by the relative number of acres which it is agreed 
shall be under tillage and pasture respectively, for the capital and amount of atten- 
tion expended on a small number of acres under tillage may be more than is 
necessary for a very large number under grass: Drought v. Stubber, 18 I. L. T. R. 
37 (C. A.) In that case a tenant held 195 acres under an agreement by which he 
was bound not to till or break up more than 40 acres, or meadow more than 30 acres 
each year. All hay, straw, and green crops grown on the lands were to be consumed 
on the farm, but there was no restriction as to what portion of it should be tilled 
in any year. The Court of Appeal held, affirming the decision of the Land Commis- 
sion (reported: MacD. 159), that the farm was not let “wholly or mainly for the 
purposes of pasture.” 

In Holmes v. Lauder, 22 LU. R. Ir. 47, it appeared that a tenant held 156 acres (of 
which 30 were 2 commonage, upon which no rent was fixed. He was bound under 
his agreement not to sell or remove any meadow off the land, and not to till more 
than 20 acres in any one year; yet it was held by the Court of Appeal, following 
Drought v. Stubber (18 I. L. T. R. 37), that the letting was not mainly for the purpose 
of pasture. The lease in this case was made after the passing of the Land Act, 
1870, and contained no direct statement that the object of the letting was for 
pasture. This fact was strongly relied upon by Lord AsHBOURNE, C., in his judg- 
ment. 

Where a lessee of 600 acres covenanted by his lease not to break up or convert 
into tillage, in any one year, more than 40 acres of the demised premises, and to 
lay down any portion of the lands so broken up, at the latest, in the third year 
after it should have been so broken up, it was held by the Court of Appeal reversing 
the decision of the Land Commission (3 Greer 1) that according to the true interpre- 
tation of this covenant the lessee was entitled to break up a fresh 40 acres each 
year, so as to have, in all, 120 acres in tillage at the same time; and that 
accordingly the farm was a mixed one and not let mainly for the purpose of 
pasture: Fagan v. Murphy (Decision of Court of Appeal, unreported). See also 
Burke v. Westropp, 30 I. L. T. R. 15; Fitzgibbon Irish Land Reports, p. 38. 

In Cleary v. Gascoigne (MacD. 157), however, where a tenant had agreed not to 
have in tillage more than 10 acres out of 463, and had also bound himself to 
consume by his stock all hay, &e., grown on the farm, and not to sell the same or 
suffer it to be removed from the farm, it was held that the holding was one mainly 
for pasture, and excluded from the Acts. See also Booker v. Darnly, MacD. 161; 
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Spaight v. Church Temporalities, 11 I. L. T. R. 140; 121. L. 1. R. 47; and Molony 
v. Delandre, 16 I. L. T. R. 38, MacD. 176. 

If lands in grass can be meadowed, or used for the production of hay, under the 
agreement by which they are held, and according to the capacity of the soil, they 
are not let for the purpose of pasture within the meaning of this Section: Westropp 
v. Hllegott, 9 App. Cas. 815; Glynn v. Blosse, 18 I. L. T. R. 72. But if by the 
contract the tenant is debarred from selling the hay the case is different. In 
Harper v. Davies, 12 L. R. Ir. 23; 161. L. T. & 8. J. 339; MacD. 153; R. & D. 
246, a farm of 172 acres, held under an agreement by which it was provided that 
the tenant should not break in more than eight acres, or remove or allow to be 
removed any hay from the furm, was held by the Court of Appeal to be a pasture- 
letting within Sub-Sec. 3 of the 58th Section of the Act of 1881, and excluded 
from the Act. 

The absence of a restriction upon meadowing cannot, however, be relied upon. by 
a tenant as bringing a holding, which he is prohibited by his lease from breaking 
up, within the Land Acts, if the holding is situated in the centre of a large grazing 
district, has been always occupied by graziers, and could not profitably be worked 
otherwise than as a grazing farm: Taafe v. French, 271. L. T. R.56 L. C. and C. A.). 
Thus also in Byrne v. Hill (30 L. B. I. 603), a farm of 75 Irish acres in the County of 
Meath was let by a lease, which contained a covenant by the lessee not to break up 
more than 2 acres, but no restriction on meadowing. The Assistant Commissioners 
reported that the farm was a good grazing holding, and could be used for nothing 
else. Upon these facts the Court of Appeal held, reversing the decision of the 
Land Commission, that the farm was a pasture holding. 

To bring a holding within the excluding clause it is not necessary to 
prove an express contract to use the lands for the purpose of pasture, it is 
sufficient to show that they are of such a nature that they could not, in 
the ordinary course of things, be used except for pasture. This was fully acknow- 
ledged by all the Law Lords in Westropp v. Elligott (ubi supra). Lord Buacksurn, 
in disagreeing with the judgment of O’Hacan, J., in O’Brien v. White, 18 I. L. T. 
R. 24, says:—“ Both he and Mr. Lirroy lay it down that the contract being in 
writing was conclusive as to whether or not there was a contract on which the 
tenant could be sued, with which I do not quarrel; but they also lay it down that, 
though the lands were of such a nature that they could not in the ordinary course 
of things be used except for pasture, they could not be held to have been let to 
be used as pasture, unless the court could imply a covenant that they should be 
used in that and no other way. I do not, as at present advised, agree in this” 
(Westropp v. Elligott, 9 App. Cas. at p. 825). Lord Frrzguratp also says :— The 
real question is, did the parties, on the occasion of the letting, intend that the farm 
should be used mainly for pasture? That intention is to be collected from the 
contract, aided by the light of the then existing circumstances of the land, the 
custom of the country, and other surrounding circumstances. If the contract does 
express the purpose of the letting, and is bona fide, then no question can arise 
If, on the other hand, the contract is wholly silent as to the purpose for which the 
land is to be used, then it seems to follow that the tenant is at liberty to use the 
farm in any proper manner consistent with good husbandry, and so as not to be 
guilty of waste or deterioration; but even in such a case the circumstances may 
raise a question as to whether the land was so let ‘to be used’ for the purpose of 
pasture ” (Westropp vy. Eiligott, 9 App. Cas., at p. 839). 

In O’Brien v. White, 16 L. R. I. 15, the Court of Appeal, having regard to these 
expressions of opinion by the Law Lords in Westropp v. Elligott, reversed the 
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decision of the Land Commission (18 I. L. T. R. 24), and held that a farm of 200 Irish 
acres in the county of Clare, known as the Crags of Burren, about 20 acres only of 
which were capable of being ploughed, and about 15 more of being tilled by spade 
labour, was a holding let to be used mainly for the purpose of pasture, notwith- 
standing that the agreement under which the lands were held contained no 
provision as to the manner in which they should be used. “It is manifest and 
plain,” says Sir E. Suriivan, C., “that the capabilities of the land and the purpose 
for which it is destined by nature are all important if the contract is silent, and 
are sufficient to raise an implied contract that that is to be its user, if that fact 
ought reasonably to be present to the minds of both parties to the contract” (16 L. 
R. Ir., at p. 26). “I am distinctly of opinion,” says Firzerson, L.J., “that the 
‘purpose’ of the letting is distinct from its terms, and not only may, but generally 
must, be proved as a matter of fact by evidence drawn from various sources, of 
which the terms of the contract, whether express or implied, will form, perhaps, 
the first and most important part—but still only a part”: 16 L. R. Ir., at p. 28. 

In Battersby v. Nicholson, 22 L. R. Ir. 38, accordingly, parol evidence of a con- 
versation between the lessor and the lessee shortly before the execution of the 
lease, was held by the Court of Appeal to be admissible to prove that the lands were 
taken as a grazing farm. The lease, in that case, contained covenants not to break 
up any part of the lands without the lessor’s consent, but there was no provision 
against meadowing or selling hay off the lands. Acting upon parol evidence, how- 
ever, that the lessee agreed to take the lands as a grazing farm, the Court held 
that it was so let. In determining questions as to lettings for pasture, “we must 
look,” says Frrzcrseon, L.J. “in order of their importance, to three things :—first, 
the terms of the contract; secondly, its subject-matter; and, thirdly, any extrinsic 
or collateral evidence of the purpose of the letting”: 22 L. R. Ir., at p. 43. 

Following this decision, it was held by the same Court, in Fulham v. Garry, 26 
L. R. I. 698, where by the terms of the lease lands were demised “for grazing and 
meadowing purposes only,” that parol evidence was admissible to show that the 
purpose of the letting was for grazing only. According to these decisions, any parol 
evidence may be given even when the lands are held under lease, which is not 
inconsistent with the terms of the contract. 

But if the purpose of the letting is distinctly expressed in, or implied by, the lease 
or contract of tenancy, no extrinsic evidence is admissible to contradict, or even to 
qualify it. Thus where a lease gave express permission to till nearly one-third of 
the holding, it was held that the landlord could not rely upon the circumstances 
that this permission had never been taken advantage of, and that there were no 
farm buildings on the lands to establish a purpose of pasture in the letting : Wichol- 
son v. Headfort, [1896] 2 I. R. 651; 30 I. L. T. R. 92; Fitzgibbon, p. 69 (C. A.). 
A similar decision was made on the same day by the Court of Appeal in Hanlon 
y. Bor. (Unreported; for facts, see over-ruled judgment of Sub-Commission, 30 I. 


L. T. R. 16.) 
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ascertaining the purpose of the letting: Per Lord Watson, Westropp v. Elligott, 
9 App. Cases, at p. 832; though it cannot control the express or implied terms of 
the contract of tenancy: Ter FirzGrszon, L.J., Nicholson v. Headfort [1896], 2 I. 
R., at p. 660. Where lands had been used continuously as a grazing farm for 
upwards of half a century, and there was a covenant in the lease not to erect any 
additional buildings except sheds for cattle (there being at the date of the lease 
only a herd’s house on the lands), the Land Commission held that there 
was sufficient evidence that the lands were let for pasture, though there was 


how far evidence, 
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no restriction upon tillage or meadowing in the lease: Divers v. Hamilton, 28 L. 
R. Ir. 464; 25 1. L. T. BR. 79. And similarly, where lands were let on lease with a 
covenant against breaking up any portion, except during the first three years of the 
term, but with no restriction upon meadowing, it was held, on oral evidence that 
the lands could not be profitably used for meadowing, and that they had always 
been used for pasture, that they were let to be used for that purpose: Baill v. 
Maxwell, 28 L. BR. Ir. 468 (L. C3. Both these decisiovis were approved of and 
followed by the Court of Appeal in Byrne v. Hill, 30 L. R. Ir. 603. 

If lands have become, by twenty years continuous user prior to the date of the 
lease, ancient pasture, a letting of them, though silent as to the purpose, will be 
deemed to be for the purpose of pasture; the implied covenant not to commit waste 
being considered equivalent to an express covenant so to use them: M‘Cormick v. 
Loftus [1894], 21. R. 465; 28 I. L. T. R. 37 (C. A.). In that case the lease 
contained no restrictive covenants as to the user of the lands. Evidence was, 
however, giyen that, prior to the date of the lease, the greater part of the lands 
had become ancient pasture; that they had never been used since the lease except 
for pasture; and that, though a considerable portion of them were capable of being 
tilled, pasture would be the more profitable user. Upon this evidence it was held 
by the Court of Appeal that the holding was excluded from the Land Acts. 

See further as to pasture lettings generally: Flanagan v. Crofton, 261. L. T. B. 
128; and Kenmare v. Herbert, 341. L. T. R. 63. 

(k) Where a holding let for the purpose of pasture is valued at not more than 
£100 per annum it is within the Land Acts, provided the tenant actually resides 
upon it or that it adjoins or is ordinarily used with the holding on which he resides. 
In Healy v. Lord Cloncurry, MacD. 162, the tenant of a holding so let owned in 
fee-stmple an adjoining piece of land on which she resided, and it was held that 
she was entitled to have a fair rent fixed, and was not excluded from the Act by 
the corresponding Sub-Section of the Act of 1881. But doubts have frequently 
been expressed as to the correctness of this decision, and in Palmer vy. May (33.1. L. 
T. R. 61) the Court of Appeal appears to have assumed that the holding upon which 
the tenant resides, in order to ohtain the benefit of this Sub-section, must be 
within the Land Acts; at any rate, it must be an agricultural or pastoral holding. 
It has been held by the Land Commission that residence on premises in an adjoining 
town is not sufficient: Vrears v. O'Connor, 3 Greer 296, reversing the decision of 
the Sub-Commission, 33 I. L. T. R. 15. 

The residential holding must be also a holding belonging to the tenant of the 
pastoral holding. Where the tenant resided with his father on an adjoining 
holding, which belonged to his father, it was held that the pastoral holding in 
his occupation was excluded from the Land Acts, though it was within the prescribed 
limits as to valuation : Maguire v. King, 281. L. T. R. 13 (L. C.). 

The word “adjoins” appears to be equivalent to “actually touches,” é.e., without 
the smallest intervening space. Per Firzerpon, L.J.: Fry v. Gleeson, 32 1. L. ey 
R., at p. 158. 

(1) A holding cannot be said to be “* ordinarily used with another holding” unless 
it is substantially used as one common undertaking, the two being practically one 
holding for working purposes. Thus, where the out-farm was in charge of a 
separate herd, and was 17 miles away from the home-farm, it was held by the 
Court of Appeal that the two holdings were not “ ordinarily used” together, though 
it was proved that cattle and sheep were sent each year from one to the other 
farm: Fry v. Glecson, 32 1. L. T. R. 157. Similarly where the out-farm was mainly 
used for agistment, it was held by the same court that there was no community of 
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user between it and the home farm: Palmer v. May, 33 I. L. T. R. 61. See also Sect. 5. 
Killeen v. Coates, 10 I. L. T. R. 159. But where the two farms are worked gyb-sec 2 
substantially as one undertaking from one residence the out-farm is not excluded 

from the Act: Cussen v. Joynt, 2 Greer 90 (L. C.), even though it may be some 

distance from the home-farm, in one case amounting to 4 miles: Coffee v. Hamilton, 

28 I. L. T. R. 151 (L. C.); and in another case to 9 miles: Gaynor v. Mooney, 32 1. L. 

T. R. 160 (note) (L. C.). 

The onus of proving that a holding is let to be used for pasture within the Onus probandi. 
meaning of this Section is on the landlord, but once that fact is established, the 
onus of showing that it is ordinarily used with the holding on which the tenant 
resides is on the tenant: Coffee v. Hamilton, 28 I. L. T. R. 151 (L. C.). 

Following the analogy of the decision as to town parks (Welson v. Headfort, 18 Crucial date as 
L. R. Ir. 407; see ante, p. 353), it was held under the corresponding provision in ee ag 
Sec. 58 of the Act of 1881, that the date of the passing of that Act was the date 
upon which the conditions as to residence or user must be complied with, in order 
to entitle a tenant to have a fair rent fixed: M‘Kelvey v. Cole-Hamilton, 291 UL 
T. R. 134 (L. C.); Maguire v. King, 28 1. L. T. R. 13. The effect of the repeal 
of Sec. 58, Sub-sec. 4, of the Act of 1881, and the substitution of similar provisions 
in this Act for it, is to make the date of the passing of this Act, now, the crucial 
date; and it has been held by the Court of Appeal (Lord AsnBourne, C., diss.) 
that the residence on the holding, and the ordinary user mentioned in the new 
provisions of this Sub-Section, are residence and user on the 14th of August, 1896; 

Gaffney v. Fetherstonhaugh [1900], 2 I. R. 417; 34 I. L. T. R. 37; 2 Greer 108, 
reversing the decision of the Land Commission, 1 Greer 349. 

(m) The principles by which it is to be ascertained that a holding is let to be Dairy farms, 
used for a dairy farm are the same as those by which it is determined whether it 
is let to be used for purposes of pasture or not (See ante, p. 536). The purpose 
must be one common to both landlord and tenant. If the contract of tenancy is 
silent on the subject it may be implied from extrinsic circumstances, such as the 
natural capabilties and equipment of the farm, the user, both prior to, and under 
the contract, conversations, letters, and other circumstances attending the making 
of the contract: Heuston v. Lord Cloncurry [1901], 11. R. 152; 341. L. T. R. 92; 2 
Greer 258; reversing the decision of the Land Commission (34 I. L. T. R. 79; 2 
Greer 104). An application in the same case had been dismissed under the Act of 
1881, which made no reference to dairy farms (1 I. W. L. R. 229). 


Separation of Property held under one demise. 


(n) The jurisdiction to separate the subject-matter of one demise into two holdings Sub-sec 2. 
is for the first time conferred by this Sub-Section. Prior to this, it was held that 
if any part of the holding was outside the jurisdiction of the Land Commission 
there was no power in that Court to make any order affecting the tenancy as a 
whole; whether the excluded portion consisted of an incorporeal hereditament 
(Wall v. Byre, 32 L. R. Ir. 474), a number of cottages in an adjoining town (Bradley 
vy. Johnston, 30 L. R. I. 632), a mill (Boyle v. Foster, 30 L. R. I. 623), or even a 
portion of a demesne (Leonard v. St. Leger Barry, MacD. 240). See notes (6) and 
(c) to this Section, ante, pp. 524 and 530. 

(0) Where the non-agricultural part of the property held under the tenancy is The substantial 
the substantial part, the agricultural land being merely an accessory, the tenant Beltre he 
is ex vi termini excluded from the benefit of Sub-Sec. 2: Brophy v. Barter [1899], agricultural. 
21.R. 99; 1 Greer 112 (L. C.); M‘Farlane v. Stewart, 1 Greer 276. But if the agricul- 
tural part is the substantial part of the holding, it is only necessary for the tenant to 
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Sect. 5. show that he is in bona fide occupation of this part; and a separation may be 

Shiee. made of the holding, notwithstanding that he may have sublet the remainder. 
See judgment of Mrrepiru, J., Brophy v. Barter [1899], 2 I. R., at p. 105. 

Landlord’s (p) In determining whether the separation of the property into two parts will 


Apia eneie or will not “diminish the value of the landlord’s interest therein,” the best way 


to proceed “is to assume that the landlord has resumed possession of the holding, 
and to consider whether it would let as well divided as if it were kept together.” 
(Per Hotmus, L.J., Ryan v. O’Brien [1900], 2 I. R., at p. 545.) Applying this 
test, the Court of Appeal held in that case, reversing the decision of the Land 
Commission, that a large flour mill might be separated from a farm of 113 acres 
by which it was surrounded, although there was only one residence upon the 
holding. (O’Brien v. Ryan [1900], 2 I. R. 939; 341. L. T. R. 89; 2 Greer 251.) 
The Land Commission have also, under this Sub-section, ordered the separation 
from the purely agricultural part of the holdings of the tolls of a fair (Butterfield 
v. Pennefather, 1 Greer 157; Feeny v. O'Sullivan, Greer Leading Cases, App. 82), 
and of a number of houses in an adjoining village (Irwin v. Scanlan. Unreported, 
but referred to by Mrreprru, J., in Brophy v. Barter [1899], 2 I. R., at p. 105). 
On the other hand, where a mansion house and demesne of 70 acres were let 
under one lease with 460 acres of ordinary agricultural land, the Court of Appeal 
declined to make the separation asked for by the tenant, and ordered the origina- 
ting notice to be dismissed, holding that the landlord’s interest would be 
diminished by a partition, owing to the fact that the buildings were all on the 
demesne portion of the holding, and were in excess of its requirements; while the 
other portion, if separated, would be without any offices: Worton v. M‘Donnell 
[1899], 21. BR. 51; 321. b..™. RB. 121; 4 I. W. L. R:.159; 1 Greer 33. And in 
another case, where there were two dwelling-houses upon a holding, one of them 
a good gentleman’s residence which was sub-let for £100 a year, the same Court 
held that the separation of this residence from the rest of the holding would 
diminish the value of the landlord’s interest therein, owing to the fact that there 
was no separate approach to it, and that there was no power to create a right of 
way; but the Court here ordered a fair rent to be fixed for the whole, upon the 
ground that Sec. 7, Sub-Sec. (1) @ and (2) expressly contemplate a fair rent being 
fixed upon the holding on which there is a second dwelling-house in the occupation 
of a sub-tenant. The decision of the Court of Appeal in this respect reversed that 
of the Land Commission: Gloster v. Ryan [1899], 21. R. 174; 321. L. T. R. 165; 
1 Greer 99. 
Including that of | “The landlord’s interest” in the property includes the interest of a head landlord 


head landlord. which may be taken into consideration by the Court in determining whether or 
not it should direct a partition: Worton v. O'Donnell [1899], 21. R. 51 (L. C.). See 
judgment of MerepirTH, J., at pp. 64 and 65, 
(q) As to the construction of the words “the proper proportion of the rent 
reserved by the demise,” see judgment of Merrepiry, J., Feeny v. O'Sullivan, 
Greer Leading Cases, App. 82. 
Hperaarne * (r) The “Land Law Acts” include the Redemption of Rent Act, 1891 (Sec. 48, 
Rent Act, Sub-sec. (1), post) ; but, notwithstanding this fact, it has been held by the Court 


of Appeal that Sec, 7, Sub-See. 3, post, which is similar in terms to Sub-Sec. 2 of 
this Section, does not apply to a redemption of rent under the Act of 1891: Cowell 
v. Buchanan [1898], 2 I. R. 147. (See notes to that Section, post, p. 545.) The 
same principle applies to the construction of Sub-Sec. 2 of this Section: Lockhart 
v. Crozier, 1 Greer 356 (L. C.). See also judgment. of Firzcipson, L.J. [1898], 
21. R., at pp. 162 and 163. Brwiry, J., seems to have been of opinion that the 
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ist Sub-Section of this Section applied to proceedings under the Redemption of 
Rent Act. See his judgment in Cowell v. Buchanan [1898], 21. R., at p. 150; but 
the Court of Appeal thought even this doubtful. See judgment of Frrzcrezon, 
L.J., in same case [1898], 2 I. R., at p. 162. See, however, the subsequent judg- 
ment of the Court of Appeal in the same case of Cowell v. Buchanan, referred to in 
note (a) to Sec. 7, post, p. 545. 


Fixing fair rent on portion of holding, separately occwpied by 
joint tenant or tenant im common. 


(s) The werds “joint tenants or tenants in common” in Sub-Sec. (3) must receive 
a strictly legal construction. There must, at some time, have been unity of 
possession between the co-owners in order to make them either joint tenants or 
tenants in common; and the Sub-Section does not apply to an assignee of part 
of a holding who never has had any privity of estate, title, or possession with the 
occupiers of other parts: Riversdale v. Gethins [1899], 21. R. 81; 331. L. T. R. 1; 
1 Greer 97, 139; 51. W. L. R. 9 (C. A.). But such occupiers, if they all unite in 
one application, may have a fair rent fixed as a “conjunct tenant” under the 
Act of 1881, without needing the assistance of this Sub-Section: Ireland v. Landy, 
22 L. R. I. 403. Moreover, if the landlord has consented to the sub-division, one 
of them may be entitled alone to have a fair rent fixed: Boyd v. Z’redennick [1896], 
21. R. 364; 301. L. T. R. 36; 2 Fitzgibbon, Irish Land Rep., 42. 

(t) The power to fix a fair rent upon a portion of a holding under this Sub- 
Section only exists where the Land Commission has jurisdiction to deal with the 
whole. The position of the entire holding must be considered, and not merely 
that of the part occupied by the joint tenant who applies; consequently, where, 
on the expiration of a lease, one of several joint tenants had sub-let without the 
landlord’s consent almost the whole of her portion, it was held by the Court of 
Appeal, reversing the decision of the Land Commission, that this in itself deprived 
the other joint tenants of the right to have fair rents fixed: Barton v. Muldoon, 
1N. 1. J. BR. 235; 3 Greer 321 [1902], 1 I. R., 410. 

After the fixing of a fair rent. under this Sub-section on the application of any 
joint tenant, such tenant thenceforward is liable only for the rent so fixed, and 
issuing out of the lands occupied by him. An ejectment for non-payment of rent 
cannot be maintained against him in respect of the rent due by himself and his 
co-tenants out of the entire holding: Barfield v. Anderson, 4 I. W. L. R. 102; 1 
Greer 71 (Mappey, J.). 

(u) As to procedure under this Sub-section, see Rules of January, 1897, No. 128, 
and Form No. 35, post. The originating notice must be served upon the other 
tenants of the holding, as well as upon the landlord (Rule 128). 

(v) The proviso that the landlord’s liability for rates or taxes is not to be 
increased by an order under this Sub-section refers to the liability, formerly, of a 
landlord to be rated for poor rate and county cess in respect of holdings in the 
occupation of his tenants valued at £4 or under. See 6 & 7 Vic., c. 92, Sec. 1; 
and 33 & 34 Vic., c. 46, Sec. 66. These Sections are now both repealed by the 
Local Government Act, 1898; so that the landlord’s liability to rates or taxes 
cannot be affected by the order. See notes to L. & T. Act, 1860, Sec. 42, ante, p. 77. 


@. In the construction of section nine of the Land Law (Ireland) 
Act, 1887, the word “agricultural” shall be construed to mean 
agricultural or pastoral, or partly agricultural and partly pastoral. 


Sects. 5-6. 


What co-owners 
are within sub- 
section 3. 


Effect of order. 


Town parks. 
50 & 51 Vic., 
e. 33. 


Sects. 6-7. 
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Provided that this section shall not entitle a person to have a fair 
rent fixed who is not bona fide using the holding as an ordinary 
farm. 


In the case of Macnamara v. Macnamara (32 L. R. I. 1), the Court of Appeal held 
that the word “agricultural” in the 9th Section of the Act of 1887 applied to 
“tillage” only as opposed to “pasture.” The purpose and effect of this Section is 
to displace the grounds of that decision, and to admit town parks into the operation 
of the 9th Section of the Act of 1887, even though they may have been used for 
grazing or meadowing purposes, and not for tillage, provided they otherwise satisfy 
the conditions laid down in that Section and in this. See Rogers v. Murphy, 30 I. 
L. T. R. 152 (C. A.); 21. W. L. R. 221: Fitz.’ I. L. R. 293; and notes to Land Act, 
1887, Sec. 9, ante, p. 415. 


7.—(1.) For the purpose of the Land Law Acts, (a) the tenant of 
a holding shall be deemed to be in bona fide occupation thereof 
notwithstanding— , 

a. that any dwelling-house (6) on the holding, not being the 
dwelling in which the tenant for the time being resides, (ce) and 
not having been erected by the tenant in breach of his contract 
of tenancy or of a statutory condition, is sublet to or in the 
occupation of (d) another person; or 

6. that any other part of the holding is, otherwise than in 
breach of the contract of tenancy (e) or of a statutory condition, 
sublet to or in the occupation of another person, if in. the 
estimation of the court a part not less than seven-eighths or 
thereabouts in value of the holding, excluding from such value 
the value of any buildings erected by the tenant, remains in 
the bona fide occupation of the tenant, and if the sub-letting 
was made before the passing of the Land Law (Ireland) Act, 
1887, or if it was substantially in substitution for a letting 
existing at that date. 

Provided that— 

(i.) for the purpose of the foregoing provisions of this 
section, a breach of the contract of tenancy shall not be - 
deemed to have taken place if the landlord waived (f) such 
breach; and ; 

(ii.) the foregoing provisions of this section shall not apply 
unless the court think it reasonable to entertain the applica- 
tion having regard to the acreage of the holding and to any 
other matter which they think should be taken into con. 
sideration, and the court may entertain the application 
notwithstanding that any such house or part of a holding 
is occupied by a person to whom it has been sublet. in 
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contravention of section two of the Land Law (Ireland) Act, Sect 7. 
1881. oe Vic., 
(2.) The sub-letting of any such dwelling-house as is referred to 
in sub-section (1) a of this section during the continuance of a 
statutory term or after its expiration shall not be deemed to be a 
breach of any statutory condition, nor shall section two of the 
Land Law (Ireland) Act, 1881, apply to any such sub-letting, ee 
whether made before or after the passing of this Act. 

(3.) Where a part of the property held under one demise is 

sublet, and the property was let to the tenant subject to the 
tenancy of some other person in the part sublet, the court may, 
in any case to which sub-section (1) of this section does not apply, 
(g) direct that the part so sublet shall thenceforth be, or if it is 
an incorporeal hereditament be treated as, a separate holding, and 
(unless the application to the court is made on the expiration of a 
lease) that the same shall be held during the continuance of the 
tenancy at such rent as the court determine to be the proper 
proportion of the rent reserved by the demise, and the court may 
fix a fair rent for the remainder of the property held under the 
demise, and the Land Law Acts (a) as amended by this Act shall 
apply to that remainder, as if it were a separate holding ; 

Provided that if the landlord so elect, the court shall, in any 
case to which this sub-section applies, order that the tenant of the 
part so sublet shall be the tenant of such landlord as his immediate 
landlord. 

In considering the effect of this Section it must not be forgotten that it leaves Other provisions 
untouched the provision of the Act of 1881 as to sub- -lettings with the consent: of ie gee Sule 
' the landlord (Section 57); so that it is only in cases where a sub-letting has been 
made withcut consent that the aid of this Section need be invoked by a tenant. 

The provisions of the 18th Section of the Land Act, 1881, and of the 4th Section 
of the Land Act, 1887, also, with reference to sub-lettings for the use of labourers 
upon the holding, still remain in force, though the portion of the latter Section 


which deals with sub-lettings of a trivial character is repealed by the second 
schedule to this Act. 
The present Section creates, for the first time, a distinction between the sub- 
letting of a dwelling-house and of any other part of the holding, and the provisions 
as to each differ in very material respects. They are less stringent as regards a 
second dwelling-house than as regards other parts of the holding. Sub-sections 
la and 2 deal exclusively with the sub-letting of such a dwelling-house. © Sub- 
sec. 10 is confined to the sub-letting of other parts of the holding; while the 
provisos (i.) and (ii.) at the end of Sub-sec. 1 and the whole of Sub-sec. 3 deal with 
sub-lettings of both classes. The following is a short summary of the provisions of 
the Section, distinguishing the two classes of sub-lettings :— 
(1.) As to sub-lettings of dwelling-houses, a tenant is to be deemed in occupation Sub-lettings of 
of his holding notwithstanding that any dwelling-house on the holding is sub-let, d¥*lling-houses. 


Ww 
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Sect. '7. or in the occupation of another person, even without the landlord’s consent, 


provided— 

(1.) That the dwelling-house is not that in which the tenant for the time being 
resides ; 

(2.) That it was not erected by the tenant in breach of his contract of tenancy 
(unless the landlord waived the breach) or in breach of a statutory condition 
(see Land Act, 1881, Sec. 5, Sub-sec. 3, notes thereto, ante, pp. 253-254); 

(3.) That the Court think it reasonable to entertain “the application ” (apparently 
to have a fair rent fixed), having regard to the acreage of the holding and 
any other matter they consider of importance. (Sub-sec. 1, proviso ii.) 

Although the dwelling-house must not have been erected in breach of the tenant’s 

contract of tenancy or of a statutory condition, the sub-lettiny of it may have been 
in violation both of the statutory conditions and of the 2nd Section of the Act of 
1881 (Sub-sec. 2), and apparently also of the tenant’s contract of tenancy, without 
depriving the tenant of the benefit of this Section. The sub-letting too may have 
been made at any time, whether before or after the passing of this Act (Sub-sec. 2). 

Sub-lettings of, (II.) As regards the sub-letting of parts of a holding other than dwelling-houses, 

ea eae of the Section provides that the tenant may still be deemed in occupation notwith- 
standing such sub-letting, provided that— 

(1.) Not less than about seven-eighths in value of the holding remains in the actual 
occupation of the tenant; excluding from such value the value of any 
buildings erected by the tenant; : 

(2.) The sub-letting was made before the passing of the Land Act, 1887 (23rd 
Aug., 1887), or was substantially in substitution for a sub-letting existing at 
that date; 

(3.) The sub-letting was not made by the tenant in breach of his contract of 
tenancy unless the landlord waived such breach (proviso Tas 

(4.) The sub-letting was not made in breach of a statutory condition, though it 
may have been in violation of the 2nd Section of the Land Act, 1881 (pro- 
viso ii.)—z.e., if the written consent of the landlord was not obtained, it 
must not have been made after the commencement of the first statutory 
term, though it may have been after the passing of the Act of 1881 ; 

(9.) That the Court think it reasonable to entertain the application to have a fair 
rent fixed, notwithstanding the sub-letting, having regard to the acreage of 
the holding and any other matter they consider of importance. 

In comparing the conditions respecting the two classes of sub-lettings, it will be 

observed that in two respects there is a marked contrast. Firstly, although a 
dwelling-house must not have been erected in breach of contract, or of the statutory 
condition, it may have been sub-let in violation of both. But the sub-letting of any 
other part of the holding must not have been in violation of either; and, secondly, 
the sub-letting of the dwelling-house may have been at any time, even after the 
passing of this Act, but the sub-letting of any other part of the holding must not 
have been after the 23rd of August, 1887. 
Bantlvion ander In cases which do not come within the Ist Sub-section, where part of the property 
sub-section 3. was sub-let prior to the commencement of the tenancy, and where, for instance, it 
is more than one-eighth in value of the entire, the 3rd Sub-section enables a partition 
of the holding to be made in a somewhat similar manner to the method provided 
by Sec. 5, ante, where portion of a holding is non-agricultural or is demesne land. 
See Thompson v. Rossmore, 35 1. L. T. R. 183. 
(a) The expression “Land Law Acts” is defined by Sec. 48, post, so as to include 
the Redemption of Rent Act, 1891, but not the Land Purchase Acts. By Sec. 50, 
post, it is provided that Parts I. and IT. of this Act (but not Part III.) are to be 


59 § 60 Vict., Cap. 47. 545 


construed as one with the Land Law Acts. Part III. includes Sec. 40, so that Sect. 7. 
tenants seeking to claim the benefit of that Section in the Court of the Land Judge — 
cannot rely upon this Section, if they have sub-let part of their holdings: In re 
Abboti’s Estate, 31 1. L. T. R. 159; 3 1. W. L. R. 204 (Ross, J.). 

Notwithstanding the definition of “Land Law Acts” in Sec. 48, it has been held Application of 
by the Court of Appeal that Sub-section 3 of this Section does not apply to Seen 


; proceedings 
redemption of rent under the Act of 1891, upon the ground that there is only under Redemp- 


power under that Act to deal with an entire rent (Cowell v. Buchanan [1898], 2 I. ee goa 
R. 147). It was at one time thought doubtful, indeed, whether Sub-sec. 1 applied to 
proceedings under the Redemption of Rent Act (see judgment of Firzcrpzon, L.J. 

[1898], 2 I. R., at p. 162), though Bewtey, J., thought that it did (Zbid, at p. 150). 

But the Court of Appeal have now decided that it does so apply: Cowell v. Buchanan 
(unreported, judgment delivered 16th December, 1901). 

After the order of the Court of Appeal in Cowell v. Buchanan [1898], 2 I. R. 147, 
the lessee got up possession from one of his sub-tenants, and so acquired the actual 
occupation of more than seven-eighths of the entire holding; he then served a fresh 
originating notice, but Lyncu (Commissioner) held that, the lessor having consented to 
the redemption, no part of this Section applied to the case, and dismissed the 
originating notice: Cowell v. Buchanan (No. 2), 35 J. L. T. R. 119. This decision 
was affirmed by Ross, J., but afterwards reversed by the Court of Appeal, who held 
that the 1st Sub-section of this Section was applicable to all proceedings under the 
Redemption of Rent Act, whether the owner did or did not consent to the redemp- 
tion. (Unreported; judgment of C.A. delivered December 16th, 1901.) 

(b) The expression “ dwelling-house ” includes any out-office, curtilage, and garden Dwelling-house. 
appurtenant thereto. See Sec. 48, Sub-sec. 1, and note thereto, post. A hotel is 
not a “dwelling-house” within the meaning of this Section. Per Merepirn, J., 
Brophy v. Barter [1899], 2 I. R., at p. 102. But if the second house on a farm is 
sub-let merely for residential purposes, even though at a high rent, to a gentleman 
of position, the tenant is still entitled to have a fair rent fixed: Gloster v. Ryan 
[1899], 21. R. 174; 321. L. 'T. R. 165 (C. A.). 

(c) An addition to the principal dwelling-house upon a holding, having an external; 
entrance and no internal communication with the original house, comes within the 
exception as “not being the dwelling in which the tenant for the time being resides,” 
and may be sub-let in accordance with the conditions laid down in Sub-sec. 1: 
O’ Hagan v. Charlemont, 35 1. L. T. R. 24; 11. N. I. J. R. 46; 3 Greer 141. 

(d) It will be observed that the phrase “sub-let to or in the occupation of another General scope of 
person” is used throughout the Section. This wording makes the whole Section section 
apply to at least two, if not three, classes of cases which are not within the 
protection of the proviso in Section 57 of the Act of 1881. (1.) To cases where 
there has been an attempted sub-letting in breach of covenant, which is held to be 
yoid unless it complies with the conditions of the 18th Section of the Act of 1860. 
See notes to Sec. 57 of the Act of 1881, ante,pp. 347-8. (2.) To cases in which the 
tenant took the holding originally subject to the sub-tenancy, never having been 
in occupation of the portion sub-let, and only having acquired the reversion in it: 
See Flannery v. Nolan, 20 L. R. I. 537; Thompson v. Rossmore, 32 L. R. I. 431; 
and Sub-sec. 3 of this Section. (3.) Possibly, also, to cases where another person is 
in occupation of part of a holding, under an assignment from the tenant, or as a 
squatter, having acquired a title against him by the Statute of Limitations. 
Homes, L.J., however, appears to be of opinion that this Section is confined to 
cases of actual sub-letting, or to a transfer of occupation in the nature of sub- 
letting, and does not extend to an absolute assignment. See Kennedy v. M‘Lough- 
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ton [1898], 2 I. R., at p. 375, where the question was raised; but it became 
unnecessary for the purposes of that case to decide it. See also M‘Elroy v. 
Patrick, 2 Greer 30 (L. C.). 

(e) In De Montmorency v. M‘Adam [1899], 21. R. 299, it was held by Mzrepirna, J., 
that a sub-letting to two persons of separate parcels was “in breach of the contract 
of tenancy” within the meaning of this clause, where the lease (made on 7th May, 
1832, and therefore coming within 2 Wm. IV., c. 17, s. 2), contained a provision 
permitting the lessee to sub-let to one, but not to more than one person; and that 
accordingly the lessee could not be considered in bona fide occupation, although less 
than one-eighth of the holding was sub-let. 

(f) As to waiver of a breach of covenant against sub-letting, see notes to L. & T. 
Act, 1860, Secs. 18 and 43, ante, pp. 49 and 83. It would appear that if the 
covenant were contained in a lease made prior to Jan. 1st, 1861, the waiver need 
not be in writing. The case would then not be governed by the 43rd Section of the 
Act of 1860, and the old law, as laid down in Dumpor’s Case, 1 Sm. L. C., would 
prevail. The acceptance of rent, for instance, after the breach, and with knowledge 
of it, would act as a waiver, and similarly any other act of the landlord which 
clearly showed that he elected to allow the lease to continue after he knew 
of the breach. If the lease, however, was made after Ist Jan., 1861; it would 
appear that the 43rd Section of the Landlord and Tenant Act, 1860, would apply 
to the case, and that a waiver in writing should be proved. Sec. 11 of this Act 
does not appear to apply as between the lessor and the lessee who has sub-let: 
Barton v. Muldoon, 1N.1. J. R. 235; 3 Greer 321 [1902], 1 I. R. 410. 

(g) In Flannery v. Nolan, 20 L. R. 1., at p- 540, it was pointed out by FITzGIBBON, 
L.J., that the proviso as to sub-letting with consent in Sec. 57 of the Land Act, 
1881, would not apply to the letting of land to a tenant subject to a pre-existing 
sub-tenancy in another person, and that the tenant in such a case could not rely 
upon the consent of the landlord to the transaction as giving him any rights under 
the Land Acts. Sub-sec. 1 of this Section apparently applies to such cases where 
the part not in the tenant’s occupation is less than one-eighth in value of the whole 
holding. See note (d), supra. If the tenant is under similar circumstances out of 
occupation of more than one-eighth of the holding, this Sub-section may apply: 
Thompson v. Rossmore, 35 I. L. T. R. 182 (L. C.). But if he himself has sub-let 
more than this proportion to sub-tenants without the landlord’s consent he cannot 
claim the benefit of either Sub-section. 


8. Where any holding is held under a contract of tenancy, 
empowering the landlord to resume the whole or any part thereof 
for the purpose of building or planting, a judicial rent may be 
fixed in respect thereof, without prejudice to the right of the 
landlord to resume possession at any time for the bona fide purposes 
aforesaid, upon the terms contained in the gaid contract of tenancy, 
or, if no terms are contained therein, upon the terms that the rent 
of the holding be proportionately abated. 

Holdings which the landlord was entitled to resume possession of for the purpose 
of building were hitherto considered to be excluded from the Land Acts as being let 
for temporary convenience within the 58th Section of the Land Act, 1881. See 


notes to that Section, ae, pp. 362-3, and the leading cases of Butterly v. Carroll, 26 L. 
R. I. 93; Whisker v. Delacherois, 25 I. L. T. R. 34; and Thompson v. Cleland 
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{1896], 21. R. 190; 301. L. T. R. 43; 1 Fitzgibbon’s Irish Land Reports, p. 230. In 
Butterly v. Carroll an application was subsequently made to have a fair rent fixed 
under this Section, and was successful, notwithstanding other objections raised by 
the landlord (34 I. L. T. R. 141). 

As to the general power of resumption of land for building purposes during a 
statutory term, when the contract of tenancy does not empower the landlord to 
resume, see Sec. 5 and Sec. 8, Sub-sec. 3, of the Act of 1881, and notes thereto, 
ante, p. 207, Rules of Jan., 1897, Nos. 123, 161, and Forms 27 and 59, post, pp. 746, 
759, 782, and 798, 


Sects. 8-9. 


9.—(1) Where on an application to fix the fair rent for a holding rurbary and 


other profits, 


it is proved to the court that the tenant of the holding by virtue of easements, and 


his tenancy (4) has by the permission of the landlord been accus- 
tomed to exercise any privilege (a) over land belonging to the 
landlord, the withholding of which privilege would materially 
diminish the value of the holding to the tenant, the landlord shall 
§ > 
be required to elect whether he will or will not allow the tenant 
to exercise as of right during the statutory term, under the same 
§ § y > 
restrictions and conditions as theretofore, or such other restrictions 
and conditions as may be’ agreed on by the landlord and tenant, 
that which he previously exercised by permission, and if the land- 
lord consents to so allow, such exercise shall be secured to the 
tenant by the order fixing the fair rent, and if the landlord refuses 
to so allow the fair rent shall be fixed having regard to such refusal. 

(2) Where an order securing the exercise of any such privilege 
is so made, the court, during the continuance of the statutory 
term, may, upon the application of the landlord or of any other 
tenant exercising the like privilege, restrain the tenant from 
exercising the privilege in any manner other than that authorised 
by the order or by any reasonable regulations of the landlord made 
in pursuance of the order. Provided that the court may remit the 
application for hearing to any sub-commission, which at the time 
the same is made is actually sitting or is about to sit in the district. 
in which the holding is situate, which sub-commission shall have 
all the powers of the court to hear and determine the matter of 
the application and make an order thereon (c). 

(a) Where a lease reserved the turbary absolutely to the landlord, but the tenant 
had been in the habit, for many years, of cutting turf with the knowledge and 
acquiescence of the landlord, it was held by the Land Commission that this Section 
applied, and the landlord was required to elect whether or not he would allow 
the privilege to continue as aright: White v. Grehan, 201. L. T. & 8. J. 555. 

(t) The tenant must, however, enjoy the privilege “by virtue of his tenancy ” ; 
where in common with other persons, not tenants of the same landlord, he had been 
allowed, on payment, to cart sea-weed off land belonging to his landlord, it was held 
that the privilege was not one to which this Section applied: Derham vy. Hamilton, 
31 1. L.-T. R. 120; Greer Leading Cases, App. 74 (L. C.). 


privileges, 
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Sect. 10. (ec) The scale of Solicitors’ fees, in cases of applications under this Section and 
Si, Sec. 17 of the Land Act, 1881, will be found in the Schedule of Fees, post. 


manera 10.—(1.) The Land Law Acts shall apply, and be deemed to 


ee enade always applied, in the case of tenancies created by a limited 
owner (a) or by a mortgagor or mortgagee in possession, () and 
the tenancies shall not be or be deemed to have been determined 
(except in the case of fraud or collusion or a letting at a gross 
- undervalue) by the cesser of the interest or possession of such 
limited owner, mortgagor, or mortgagee, and the person entitled 
on such cesser to receive the rent. of the holding shall stand in the 
relation of landlord to the tenant of the holding, and have the 
rights and be subject to the obligations of landlord accordingly. 
(2.) Provided that where a fair rent has, after the passing of 
this Act, been fixed for the first time in the case of a tenancy to 
which this section applies, the person entitled on the said cesser 
to receive the rent of the holding may, within the prescribed time 
after becoming entitled to receive such rent, apply to the court 
in the prescribed manner, (c) and the court, after giving such person 
and the tenant of the holding an opportunity of being heard, may 
proceed as follows :— 

a. if of opinion that by reason of a fine or premium having 
been paid the rent when judicially fixed was reduced, or that 
otherwise the fair rent fixed was unreasonable, the court may 
vary the fair rent for the portion of the statutory term then 
remaining unexpired; and 

b. if of opinion that, by reason of any special circumstances 
not brought to the knowledge of the court on the hearing of 
the application to have a fair rent fixed, a fair rent ought 
not to have been fixed, the court shall declare that the said 
person and the tenant shall be in the same position as if this 
section had not been enacted. 

. (3.) This section shall not apply to a tenancy created by a limited 
owner in a holding the substantial part of which at the date of the 
letting was demesne land, (d) where the mansion house is let with 
such demesne land, or the application of the Land Law Acts to 
the tenancy would materially diminish the value as a residence of 
the mansion house situate on and theretofore occupied with the 


demesne. 
Ee Olas (a.) Prior to the passing of this Act, except in a few isolated cases, a present 


under limited tenancy, whether a fair rent were fixed or not, could last only so long as the estate 
owners before 


this Act. of the landlord who created it continued to subsist, and when that came to an end, 
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the tenancy also determined. Even though the tenant continued in possession of Sect. 10. 
the lands under the new owner at the same rent as he previously paid, and there a 
was no break whatsoever in his occupation, he was considered to hold under a new 
tenancy, so that if the change occurred after the lst of January, 1883, his tenancy 
became a future tenancy. This principle applied when the original landlord was a 
tenant for life under a settlement, and the succeeding owner a remainderman under 
the same settlement: Wakefield v. Hendron, 11 L. R. Ir. 505; Sparrow v. Hepenstall, 
241. L. T. R. 66; Peyton v. Gilmartin, 28 L. R. Ir. 378. These cases, which were 
all decisions of Courts of first instance, were considered and adopted by the Court 
of Appeal in the case of Monaghan v. Hinds [1895], 21. R. 689. “It is a well-settled 
doctrine of our real property system,” says WALKER, C., in that case, “that a tenant 
for life cannot create any estate greater than his own—whether by grant, or letting, 
or incumbrance—and that any letting made by him terminates with the estate out 
of which it issues, unless it be created under a power annexed to the estate, or 
under a power derived from some statutory provision”: [1895] 2 I. R., at p. 691. 
Now this is all changed. The tenancy for the future will not determine with the 
life estate; and even where, since 1883, such a determination has taken place and 
a new tenancy has been created, the Act is made retrospective, and the Section 
provides that the old tenancies shall not be deemed to have determined (except in 
cases of fraud or collusion or letting at a gross under-value). This is so, even 
where a fine was taken by the tenant for life upon creating the tenancy, and 
apparently irrespective of the amount of the fine; so that where a tenant for life 
has made a lease under a leasing power and taken a fine, in direct violation of the 
power, the lease will apparently now bind the remainderman unless he can show 
that the letting was “at a gross under-value” or fraudulent or collusive. If a fair 
rent has been fixed as against the tenant for life, the remainderman is, however, 
given in certain cases a right to have the rent raised, or to have the order fixing a 
fair rent set aside altogther (see Sub-sec. 2). 

Before, however, this Section can apply, it must be shown that there is in 
existence a tenancy to which the Land Acts would have applied but for the fact 
that the tenancy was created by a limited owner. The opening words of the Section 
refer to cases where there is a tenancy in existence, or where a tenancy was in 
existence at the date of the passing of the Act of 1881. They do not revivify 
tenancies which had ceased to exist before that date: M‘Wello v. Hanratty, 33 I. L. 

T. R. 51; 1 Greer 218 (L. C.). Nor do they apply where the person who creates the 
tenancy is merely a permissive occupant, not a limited owner: Dill v. O'Neill, 
Greer Leading Cases, App. 25 (L. C.). 

The Section does not empower a limited owner to convert a future tenancy into a Conversion of a 
present tenancy, or to give such a consent under Sec. 18, post, as will have the effect eee 7 
of annexing to a future tenancy the rights incident to a present tenancy: M‘Carthy 
v. Bennett [1899], 2 I. R. 622 (C. A.). Im that case, however, the conditions laid 
down in Sec. 17, post, as to the creation of a present tenancy were not complied with, 
and it is probable that if they had been the decision would have been different. 

See judgment of Hormss, L.J. [1899], 2 I. R., at pp. 636-7, and notes to Sec. 17, 
post, pa. 557-558. 

Where a tenant for life made a lease for his own life, it was held, before the Lease by tenant 
passing of the Act of 1887, that the lessee was not entitled, on the expiration of the ona hiees a 
lease, to continue on in possession as tenant from year to year to the remainder- 
man by virtue of the 21st Section of the Act of 1881: Massy v. Worse, 20 L. R. I. 

57, 464 (Q. B. D. & C. A.). And this decision, it was afterwards held, had the effect 
of excluding lessees of the same class from the right to have a fair rent fixed under 


Sects. 10-11. 


Lettings by 
mortgagors or 
mortgagees in 
possession, 


Application of 
section to 
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the Ist Section of the Land Act, 1887, during the currency of their leases: Moylan 
v. Finch, 28.L. R. I. 332, 595 (L. C. & C. A.); 261. L. T. R. 2; Ryan v. Finch, 24 I. 
L. T. R. 94; Barton v. Atkinson, 30 L. R. I. 396 (C. A.); 241. L. T. BR. 26 (Sub- 
Cora.). The question will now arise whether this Section has not the effect of 
overruling Massy v. Norse (20 L. R. I. 57, 464), and giving to the former lessee who 
remains in possession the status of a present tenant from year to year under the 
remainderman. It is a question not easy to form a decided opinion upon. The 
lease is, of course, gone, having expired by the death of the tenant for life, so it 
cannot be held to be in itself binding upon the remainderman; and the question 
which the Court will probably have to determine is, whether the hypothetical 
tenancy from year to year, which is deemed at the very moment of its expiration 
to spring up between the original lessor and lessee (see Roe v. Cooney, 14 L. R. I. 243), 
is a tenancy “created by a limited owner” within this Section, so as to bind the 
remainderman. 

(6.) The Section makes a letting by mortgagor or a mortgagee in possession 
binding upon the other (except in case of fraud, &c.). Even before the passing of 
this Act it was held by the Court of Appeal that where a mortgagee showed an 
intention to adopt a lease made by a mortgagor in possession after the date of the 
mortgage he was bound by it, and that a fair rent could be fixed as against him: 
Roulston v. Caldwell [1895], 21. R. 136. 

As to the powers of mortgagors and mortgagees, respectively, to make leases, and 
create tenancies generally, see notes to L. & T. Act, 1860, Sees. 3 and 4, at pp. 6 and 
13, ante. 

(c.) The application by a successor in estate to have the fair rent varied under 
clause a of this Sub-section should be in Form No. 60, the application to declare the 
order not binding upon him under clause } should be in Form No. 61 (see Rules of 
2nd Jan., 1897, No. 162). The scale of golicitor’s fees, in cases of applications under 
this Section, will be found in the Schedule of Fees, post. 

(d.) A holding, “the substantial part of which at the date of the letting was 
demesne land,” was always held prior to the passing of this Act to be altogether 
excluded from the Land Acts by Sec. 58 of the Act of 1881- M'Craith v. Burgess, 
261. L. T. R. 113 (0. A.); Leonard vy. St. Leger Barry, MacD. 240 (L. C.). This is 
still the case, where an intention to preserve as demesne or resume as demesne is 
proved to have ex'sted at the time of the letting (Sec. 5 (1) 8 ii., ante). And it 
would appear that Sub-sec. 3 of this Section has only a scope for operation where 
this intention cannot be shown to have existed. Under the Act of 1881, it was also 
held that a tenant for life could not by his own acts deprive demesne lands of 
their character as such: Moloney v. Hamilton, MacD., 231. As to how far this 
decision now applies, having regard to the terms of this Section, and of See. 5, 
where the mansion-house is not let, or its value as a residence diminished, see 
note (e) to Sec. 5, ante, p. 532. And as to the general effect of this Sub-section, 
judgment of Epa, Q.C., in Brady v. Farnham, 341. L. T. R. 53; 2 Greer 219. 


11. A contract of tenancy entered into, whether before or after 
the commencement of this Act, by a landlord in violation either of 
the Act of the seventh year of the reign of King George the Fourth, 
chapter twenty-nine, intituled “An Act to amend the law of Ire- 
land respecting the assignment and subletting of lands and 
tenements,” (a) or of an agreement against subletting in his lease, 
{6) shall not as between him and the tenant holding under such 


59 § 60 Vict., Cap. 47. 551 


contract be, or be deemed to have been, void or voidable, and a Sects. 11-12. 
superior landlord shall be deemed to have expressed a. sufficient 

consent, in the manner in which the consent is required by law 

to be expressed, to a subletting made in violation of such Act or 
agreement, unless within a reasonable time after the subletting 

came to the knowledge of himself, or his agent, he served on the 

lessee or sub-tenant notice of his dissent from the subletting, or 

instituted a proceeding against the lessee founded upon the said 

violation. 


(a.) The Act referred to, 7 Geo. IV., c. 29, enacted that where lands were held + Geo, LV., ¢. 29. 
under any lease or agreement for a lease made after lst June, 1826 (other than 
renewable leases, or leases for terms of 99 years or upwards), not containing an 
express clause authorising sub-letting, any sub-letting should be void unless it were 
made with the express consent of the lessee, by being a party to the deed or written 
instrument or by indorsement thereon, where the sub-letting was by deed or 
instrument in writing, or by a written consent thereto, if otherwise. This Act was 
repealed by 2 Wm. IV., c. 11, except as regards leases made between 1st June, 1826, 
and Ist May, 1832. 

(b.) See Landlord and Tenant Act, 1860, Sec. 18, and notes thereto, ante, pp. 46-49. L. &T. Act, 
See also as to consent to sub-letting generally, notes to Land Act, 1881, Sec. 57, ante, 1860, Sec. 18. 
pp. 345-347. 

This Section has no application to the case of a tenant from year to year who 
has sub-let in violation of the Act of 1881, so as to validate such a sub-letting as 
between the parties thereto: Golloghy v. Cannon, 33 I. L. T. R. 88 (Kenny, J.). 

(c.) The latter part of this Section must be read in connection with the earlier Section only 
part, and confined to the legal mode of carrying the first portion into effect. In one ae 
other words, it merely estops the middleman from repudiating his own contract, men and sub- 
unless his lessor has intimated to him that he must do so, and enables the sub- nant. 
tenant to have a fair rent fixed as against him; but it cannot be relied upon by a 
middleman, who has sub-let in violation of his covenant, in order to enable him to 
have a fair rent fixed as against the head landlord: Barton v. Muldoon [192], 11. R. 
410,1N.1.J.R.235, otherwise the strange result would follow that a tenant who had 
sub-let without consent would be in a better position, if bound by a covenant not to 
do so, than if he were not so restrained. 

In the ordinary case, where there is no agreement prohibiting sub-letting, a 

tenant who has sub-let part of his holding, and seeks afterwards to have a fair 
rent fixed, must prove, in order to bring himself within the proviso of Sec. 57 of the 
Act of 1881, that the sub-letting was made with the active consent of his landlord. 
This may, of course, be inferred from circumstances, but it has been expressly laid 
down by the Court of Appeal that mere knowledge and acquiescence by the landlord 
cannot be relied upon as proof of such active consent: Maconchy v. Robertson, 18 L. 
R. Ir. 483; Kennedy v. Essex, 28 L. R. I. 586, 261. L. T. R. 7; Thompson v. Ross- 
more, 32 L. R. I. 431. See also as to sub-lettings in violation of 2 Wm. IV., c. 17, 
Sec. 2: DeMontmorency v. M‘ Adam [1899], 2 I. R. 299. 


10 i n imme- Determination 
12.—(1.) Where a superior landlord recovers against a ee 


diate landlord a judgment in ejectment for nonpayment of the eeu age 
rent of a holding, or of lands including a holding, (a) the estate of 


Sect. 12. 


44 & 45 Vic., 
e, 49, 


Are sub-lessees 
within the 
section ? 
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the immediate landlord shall be deemed to be determined within the 
meaning of section fifteen of the Land Law (Ireland) Act, 1881, 
(5) without prejudice to his right to redeem his interest, as if a 
decree for possession or a writ of possession had been executed. 

(2.) Unless the court before which the ejectment was brought 
certifies that the nonpayment was due to the nonpayment of rent 
by the tenant (c) of the holding, such judgment shall not be 
executed against the tenant, (d) and the tenancy of the holding 
shall not be affected, except that the superior landlord shall stand 
in the relation of immediate landlord to the tenant, (€) and may 
proceed accordingly for the recovery of all rent due from the 
tenant to the immediate landlord, (f) as if it had always been due 
to the superior landlord, but (except in the case of fraud or collu- 
sion or a letting at a gross under-value) (y) not for the recovery 
of the rent due to the superior from the immediate landlord. If 
the amount recovered by the superior landlord from the tenant 
equals or exceeds the amount due to him from the immediate 
landlord, the interest of the immediate landlord shall not be deemed 
to have been redeemed, but the superior landlord shall pay the 
excess to the immediate landlord, after deducting any amount due 
for costs. 


(a) A “holding ” within this Section must be an agricultural or pastoral holding. 
Cottagers or lodgers cannot claim the privilege of the Section: Lloyd v. Lloyd, 5 
I. W. L. R. 59 (Born, J.). But if a landlord contends that sub-tenants in occupation 
are not agricultural or pastoral tenants, he must give satisfactory evidence that 
they are not so: Fairholme v. Power, 61. W. L. R. 132 (Barton, J.). 

If there is a dispute as to the extent of a sub-tenant’s holding, the matter cannot 
be decided on motion. The case must proceed to trial in the ordinary way: Mennons 
v. Burke, 5 1. W. L. R. 154 (Kuyny, J.). 

(0) See the 15th Section of the Act of 1881, and notes thereto, ante, p. 288. It was 
held by Lawson, J., in Commins v. Barron, 19 I. L. T. R. 38, that it did not apply 
where the estate of the middleman or immediate landlord was determined by 
ejectment for non-payment of rent, and that in such a case the sub-tenants had 
no right to continue in possession as tenants to the head landlord, unless they 
redeemed by paying up the full amount of rent due and costs. This Section now 
enacts the contrary. 

(c) “Tenant” in this Sub-section means sub-tenant. A question may arise as to 
whether a sub-lessee for a term of years, or for lives, can claim the benefit of this Sub- 
section. The 15th Section of the Act of 1881 was confined to cases where the sub- 
tenants held as tenants from year to year; and it is presumed that the lst Sub-section 
of this Section would, if it stood alone, be similarly restricted, but the language of 
Sub-sec. 2 is more general, and would per se apply to a sub-tenant holding under a 
lease for lives or years, unless the lease was made fraudulently or at a gross under- 
value. “Tenant” and “tenancy ” are terms constantly occurring in the Land Acts, 
and they are defined both in the Act of 1870 (Sec. 71) and in the Act of 1881 (Sec. 
57) so as to include leaseholders. A sub-lessee for years or lives would therefore 
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appear to be within the privileges conferred by this Sub-section. Such, at all Sects. 12-18. 
events, appears to have been the opinion of Bewizy, J.: Bagnell v. Broggy, 31 I. aa 

L. T. R. 91. (The decision in this case was, however, reversed by the Court of 

Appeal, but not on this point: Hx rel R. F. Harrison, K.C.) The position of a 

sub-grantee under a fee farm grant is more doubtful, especially if the grant was 

made before 1861 (Kelly v. Rattey, 32 L. R. Ir. 445), unless it was made under the 

Church Temporalities Acts (Hamilton v. Casey [1894], 21. R. 224; 271. L. T. RB. 

46), or the Renewable Leasehold Conversion Act (Adams v. Alexander [1895], 21. R. 

363; Langtry v. Sheridan, 30 I. L. T. R. 64). 

(d.) The procedure prescribed by the 7th Section of the Land Act, 1887, is still the Mode of exccu- 

proper method of execution of a judgment for possession for non-payment of rent ee 
against “an immediate landlord,” even though there are sub-tenants in possession 
of part of the holding whose rights under this Section are admitted by the plaintiff : 
Craig v. M‘Cullagh [1900], 21. R. 136; 331. L. T. R. 162; 5]. W. L. R. 186. But 
as the effect. of the service of the caretaker notice is to convert any person upon 
whom it is served into a caretaker, the proper course would appear to be not to serve 
the notice upon sub-tenants, unless the Court certifies that the non-payment of rent 
by the “immediate landlord ” was due to the non-payment by the sub-tenants. 

Rules have been published under this Section which materially alter the procedure 
in ejectments for non-payment of rent, both in the High Court and in the County 
Court. See Rules of Supreme Court (Ireland), of March, 1897, post, and County 
Court Rules of 13th March, 1897, post, pp. 616-9 and 682-3. 

(e.) As to the effect of attornments by sub-tenants before the passing of this Act, 
see Hines v. Bell [1897], 21. R. 357; 311. L. T. R. 110; Ferris v. Thompson, 30 I. 

L. T. R. 147; and notes to Sec. 50, Sub-sec. 2, post, p. 599. 

(f.) The Section does not, in express terms, deprive the immediate landlord of the Right to sue for 
right to sue for arrears of rent previously due to him, but it would seem by necessary arrears of rent. 
implication to do so, when it gives the right to sue for the same arrears to the head 
landlord. Wemo bis vexari debet pro cadem causa. 

(g.) A further question may arise where the middleman has taken a fine from his pi... taxen by 
sub-tenant. Will the head landlord be bound by the sub-lease in that case if he middleman from 
evicts the middleman for non-payment of rentP Supposing there was nothing mut tonient 
fraudulent or collusive in the matter, can it be said that w letting was made “at a 
gross undervalue,” even though a very small rent was reserved, if a considerable fine 
was paid? It will be noticed that under Sec. 10 (ante) a letting made by a tenant 
for life in consideration of a fine may bind the remainderman (see Sub-section 2 (a)), 
though a letting “at a gross under-value” does not (Sub-sec. 1). But that Section 
enables the fair rent of a holding to be varied in favour of the remainderman in such 
acase. The present Section contains no such provision, and leaves the matter quite 
open. 


18. Where the estate of the immediate landlord for the time eae 
being is determined during the continuance of any tenancy from 
year to year, and two or more persons are entitled in severalty 
as superior landlords, each of such persons shall be deemed to be 
the immediate landlord to the tenant of the tenancy within the 
meaning of section fifteen of the Land Law (Ireland) Act, 1881, 44 & 45 View 
in respect of the portion of the land to which he is entitled, and to 
have the rights and to be subject to the obligations of an immediate 
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landlord as provided by the said section; and the Land Commission 
may, on application being made to them by any person interested 
other than the tenant, apportion the rent previously paid by the 
tenant between the different persons thenceforward entitled to the 
landlord’s interest, according to the value of the land held from 
each ; and the tenancy shall thereupon be divided into two or more 
tenancies according to the portions of land to which each of such 
landlords is entitled: Provided that each of such tenancies 
shall continue to be subject to the same conditions in all respects 
(save as regards the amount of rent to be paid) as the previously 
existing tenancy was subject to under the immediate landlord prior 
to the determination of his estate. 

The object of this Section is to meet a difficulty which occurred in applying the 
1sth Section of the Act of 1881. Suppose a landlord held one estate, Whiteacre, 
from A, under a lease for a term of years, and another, Blackacre, from B, also for 
a term of years, and made a letting of a holding containing portions of both estates 
to a sub-tenant ;—on the expiration of the lease or leases under which he held it 
was, in the first place, doubtful whether the Section applied to the case at all; and 
even assuming that it did, there was no machinery for apportioning the rent between 
the two owners. 

Where the estate of the immediate landlord in part of the holding determ’nes— 
Suppose, for example, Whiteacre to be held for a term of years, which expires, but 
Blackacre to be held in fee-simple—does the apportioned part of the tenancy become 
binding on the head landlord of Whiteacre under this Section? If not, the difficulty 
would not be really met, for this would be a much more common case than the 
determination of both estates simultaneously. 

(a.) Rule 163 of the Rules of 2nd January, 1897, provides for the form of applica- 
tion to apportion the rent (Form No. 75): see Rules and Forms, post. The scale of 
fees in applications under this Section will be found in the Schedule of Fees, post. 


14. The Redemption of Rent (Ireland) Act, 1891, shall be 
amended as follows :— 

a. The provisions of the Land Law Acts and this Act with 
respect to improvements shall apply, (a) notwithstanding that 
the lessee or grantee would not, on quitting his holding, be 
entitled by reason of his being such lessee or grantee to claim 
compensation for improvements under the Landlord and Ten- 
ant (Ireland) Act, 1870; 

6. A person shall be a lessee or a grantee under a fee farm 
grant within the meaning of the said Acts, notwithstanding 
that the instrument under which he holds, though purporting 
to create the relation of landlord and tenant, is dated before 
the first day of January, one thousand eight hundred and sixty- 
one, (6) and by reason of its date does not create the relation 
of landlord and tenant between him and the person to whom 
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money is payable thereunder in respect of the holding, and Sects. 14-16. 
that person shall be a lessor or grantor in like manner as if the 
instrument were executed on or after the above-mentioned day. 


(a.) It was held by the Land Commission in Mollan v. Kieran [1894], 2 I. R. 27, pean 

that a fee-farm grantee, when a fair rent was fixed under the Redemption of Rent fee-farm grants 
Act, 1891, was not entitled to be exempted from rent in respect of any improvements sadly OAS 
made by him or his predecessors in title, on the ground that he would not have 
been entitled to compensation for improvements under the Act of 1870, and that the 
right to exemption from rent was correlative to the right to compensation for 
improvements. The Court of Appeal, however, in Mairs v. Lecky [1895], 2 I. R. 
475, overruled Mollan v. Kieran [1894], 21. R. 27, and held that as a fee-farm grantee 
had the status of a present tenant imputed to him, he was entitled to the rights 
incidental to the imputed status, including the right to exemption from rent on 
improvements. But they held that he was in no better position than a long lease- 
holder, and that as a tenant holding under a lease for 31 years or upwards could not 
claim to be exempted from any improvements other than permanent buildings and 
reclamation of waste land, the fee-farm grantee was exempted from rent on those 
improvements only, and was liable to rent on other improvements, even though 
made by himself. 

Sec. 1 of this Act, ante, has exempted tenants holding under leases for 31 years and 
upwards from rent on all kinds of improvements; and this Section now gives fee- 
farm grantees the same rights in regard to their improvements. 

(0.) Fee-farm grants made before Jan. 1st, 1861, were considered not to create the 
relation of landlord and tenant, and so were formerly held to be excluded from the 
Redemption of Rent Act, 1891. See notes to Sec. 1 of that Act, ante, p. 498. Thy 
are now included, provided they purport to create that relation, though “it is still 
possible to create a rent-charge under a fee-farm grant to which the Land Acts 
would not be applicable.” Per Firzciszon, L.J.: Barton v. Fisher [1901], 1 Ir. R. 

453, 341. L. T. R., at p. 194. See also Christie v. Peacocke, 30 L. R. Ir. 646; 26 I. 
L. T. R. 120 (Mmoted, ante, p. 498). 


15. Applications under section one of the Land Law (Ireland) ee ae 


Act, 1887, may be made at any time. 6-83, 8. 1. 


16. In the case of any ejectment which shall be or has been Bjectments for 
non-payment of 


brought (a) for the nonpayment of the rent of a holding to which a ok 
the Land Law Acts as amended by this Act apply, where the rent Land Law Acts. 
in arrear exceeds two years’ rent, the tenant (b) may pay, tender, 

deposit, or lodge under sections sixty to seventy-one of the Landlord 

and Tenant Law Amendment Act (Ireland), 1860, the sum of two 2°,£ 74 Vie» 
years’ rent instead of the sums therein respectively required to be 

paid, tendered, deposited, or lodged in respect of the rent and 

arrears, exclusive of costs, and upon such tender, payment, deposit, 

or lodgment the tenant shall be in the same position under those 

sections as if two years’ rent were the sum due for rent up to 

the date of the commencement of the proceedings in the ejectment ; 

(c) and the balance of the rent due to that date shall be recoverable 

by the landlord as if the same were a debt due to him by the 
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person legally liable therefor, but shall not be recovered by eject- 
ment for non-payment of rent or distress. Provided, however, 
that— 

(1.) Nothing herein contained shall relieve the tenant from pay- 
ing or undertaking to pay costs as provided by the said Sections ; 
and 

(2.) That this Section shall not apply to any proceeding in 
ejectment in which an order has been or shall be made under 
Section thirty of the Land Law (Ireland) Act, 1887, nor to any 
arrears of rent the subject of any such order. 

(a.) In Spaight v. Baker [1897], 21. R. 112; 301. L. T. R. 142; 21. W. L. R. 221; 
Fitzgibbon I. L. R. 259, it was held by the Court of Appeal that this Section applied 
to cases where judgment had been recovered and executed before the passing of the 
Act, provided the period for redemption had not then expired. 

(0.) “Tenant”? means a person occupying land under a contract of tenancy (Land 
Act, 1881, Sec. 57). Quere, therefore, can a mortgagee of a tenant’s interest who is 
not in possession take advantage of this Section, if he seeks to redeem. 

(c.) In Baker v. Murphy (3 I. W. L. RB. 97) the Queen’s Bench Division held that 
the rent payable under this Section is that which accrued due during the two years 
immediately preceding the issue of the writ. This decision was followed by GrBson, 
J., on circuit, where a question arose as to the amount to be paid, the rent having 
been reduced two years before the ejectment : Tweedy v. Ward (1 N. 1. J. R. 272). 
But where a tenant merely paid the amount of two years’ rent, and the landlord 
appropriated the payment to the earlier portion of the rent due, so as to prevent it 
being barred by the Statute of Limitations, and gave a receipt which the tenant 
accepted for this rent, it was held that the appropriation was, in fact, good: Eyre 


v. Coen [1898], 21. R. 761; 33 I. L. T. R. 59. (See judgment of AnpREws, J., as 
reported in I. L. T. R.) 


The notice served, after judgment in ejectment under Land Act, 1887, Sec. 7, may still 
State the full amount of rent due, and is not invalid if it claims payment of more than two 
years’ arrears. //eath v. Cullen (C. A., 7th July, 1902). See ante, p. 408. 

17.—(1.) The landlord and tenant of any holding may at any 
time (whether a statutory term is current in respect of the holding 
or not) agree in the prescribed manner, and subject to the pres- 
cribed rules and conditions, (@) in regard to all or any of the 
matters following :— 

a. the consolidation of the holding (6) with any other holding 
or portion of a holding or the making of any addition to the 
holding ; 

6. the partition or division of the holding ; 

c. the assignment or surrender of portion of the holding ; (c) 

d. the creation of a present tenancy in the holding; (d) 

e. the abridgement of any statutory term in the holding ; (e) 
and 

f. the fair rent of the holding and the date at which the 
statutory term is to commence (f) and the duration thereof. 
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(2.) Where any such agreement is made the tenancy in the 
holding shall (in the absence of a provision in the agreement to 


the contrary) as and from the date of the agreement be a present 
tenancy. 


(3.) Any such agreement on being filed in the prescribed manner 
with the Land Commission shall have the same effect and conse- 
quences in all respects as if the matters agreed to therein had been 
determined by the Land Commission, and the Land Commission 
had power to determine the same. 

(4.) The said conditions shall, in the case of an agreement made 
by a limited owner or a mortgagor or mortgagee in possession, 
include such conditions as may be prescribed to protect the interests 
of the person entitled on the cesser of the interest or possession of 
such limited owner, mortgagor, or mortgagee. 


(a.) See Rules of the 2nd January, 1897, Nos. 164 to 170, and Forms Nos. 62 and 
63, post. The agreement must be lodged with the Land Commission within one 
month after the date thereof (Rule 165), and, along with it, a statutory declaration 
by the landlord giving particulars as to his title, mortgages, &c., and names of 
persons (if any) entitled on the cesser of the interest (Rule 166). Notice must be 
served on such persons as the Land Commission may direct (Rule 167). Any person 
having an interest in the holding may, within three months after the lodgment, 
move that the agreement be not filed (Rule 169). The landlord, if a limited owner, 
or a mortgagor or mortgagee in possession, cannot receive any fine or personal 
benefit as a consideration for the agreement (Rule 168). See post, pp. 759-761, and 
799- 802. 

Strict compliance with all these rules and regulations is necessary, otherwise the 
agreement will not have any binding force, especially where the landlord is a 
limited owner: M‘Carthy v. Bennett [1899], 2 1. R. 622 (C. A.); Fingall v. Everard, 
35 I. L. T. R. 134 (L. C.). 

The necessity for compliance with the rules and forms restricts the operation of 
the Section to agreements made after the passing of this Acb: Hamilton v. Nelson, 
1 Greer 344, 368 (L. C.). As to the effect of similar agreements made previously, 
see Sec. 18 and notes thereto, post, p. 559. 

Queere, need an agreement under this Section be stamped? An agreement fixing 
a fair rent under Land Act, 1881, Sec. 8, Sub-sec. 6, requires no stamp, but that is 
by reason of a special statutory exemption (45 & 46 Vic., c. 72, Sec. 10). The scale 
of solicitor’s fees in ‘cases of agreements under this Section will be found in the 
Schedule of Fees, post. It is the same as in cases of agreements fixing the fair rent 
of holdings. 


Sect. 177. 


Procedure under 
section. 


(b) The consolidation of two holdings at a bulk rent, or the addition of any Consolidation of 
considerable amount of land to a holding at an increased rent, has been always holdings. 


considered to be the creation of a new tenancy, and if this took place after January 
Ist, 1883, it constituted a future tenancy, so that a fair rent could not be fixed 
for the enlarged holding: Conroy v. Drogheda [1894], 21. R. 590 (C. A.). But unless 
the parties so intended, the Court held that the old tenancy was not surrendered 
and allowed it to continue to be treated as a separate entity: Juckson v. Hagan, 28 
L. R. I. 326; Conroy v. Drogheda [1894], 2 I. R. 590. 

A fair rent could not, however, even by consent, be fixed for the consolidated 


Sects. 17-18. 


Assignment or 
‘Surrender of 
portion of 
holding, 


‘Creation of 
present tenancy. 


Abridgment of 
statutory term. 


Fixing date of its 
commencement, 


Tenancy to 
be present 
tenancy where 
landlord has so 
consented, 
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holding prior to the passing of this Act, if the consolidation took place after January 
Ist, 1883: Walsh v. Huntingdon, 281. L. T. BR. 57. 

(c) The Court of Appeal, on the other hand, held, even before this Section came 
into force, that it was competent for the landlord to take up from a present tenant 
a portion of his holding, reducing the area and rent, without affecting his status as 
a present tenant: Irwin vy. Goodlatte. (Unreported. Referred to by Waker, C. 
[1895], 2 I. R., at p. 701.) The same Court held also that where a present tenancy 
was subdivided with the landlord’s consent, before 1st January, 1883, the new 
tenancies, thereby constituted, became present tenancies: Fitzsimons v. Ellis [1895], 
21. R. 698; Trucll v. Doyle. (Unreported. Referred to by Waker, C. [1895], 2 I. 
R., at p. 701.) And it has been held by the Land Commission that this is so, even 
though the subdivision was subsequent to the year 1883: Boyd v. Tredennick [1896], 
27. R. 364; 30 I. L. T. R. 36. Unless the parties intended to create a future 
tenancy: Kelly v. Hamilton [1897], 2 I. R. 27; 30 I. L. T. R. 158. (Reported as 
Kelly v. Campbell; Greer Leading Cases 133.) Similarly it was held that the 
surrender of a portion of a holding, and the reduction of the rent in consequence, 
did not necessarily put an end to the old tenancy and constitute a new one: Nagle 
v. Galbraith, 25 I. L. T. R. 33; Curoe v. Gordon, 26 1. L. T. R. 95. The present 
Section now gets rid of all difficulty in making alterations in the area or rent by 
consent of the parties, without destroying a present tenancy. 

(d) “ Where the landlord and tenant desire to agree to create a present tenancy 
they must agree in the prescribed manner and subject to the rules framed under 
the Act, and until that is done the tenancy remains a future tenancy.” (Per 
Mrreprrn, J.: Fingall v. Everard, 351. L. T. R., p. 134.) This applies, howeve«, 
only to agreements made after the passing of this Act. Agreements to create 
present tenancies made before the Act may be valid under Sec. 18, even though 
made without any formalities: M‘Grath v. Legge; 2 Greer 94. But such agree- 
ments, if made by a tenant for life, would probably not bind a remainderman : 
M'Carthy v. Bennett [1899], 21. R. 622. 

(ec) Where agreements and declarations fixing the fair rents of ienants’ holdings 
had been filed in Court under Land Act, 1881, Sec. 8 (6), and afterwards the parties 
agreed to abandon them and to allow fair rents to be fixed by the Court in the 
ordinary way, it was held by the Land Commission that there was no jurisdiction, 
even on consent, to take the agreements off the file, in order to allow originating 
notices to be served, and new rents to be fixed by the Court : If urray V. Scottish Provi- 
dent Institution [1894], 2 I. R. 44. This clause now removes the difficulty in such 
cases by enabling parties who so agree to abridge the existing statutory terms, and 
so have new judicial rents fixed, 

(f) It was competent for the parties in an agreement fixing a fair rent, prior to the 
passing of this Act, to specify the date from which the statutory term was to run, 
and effect was given to the agreement so made by them: Fulton vy. Templetown 
[1898], 2 I. R. 321 (C. A.). 


18. Where, prior to the commencement of this Act, the land- 
lord of a holding has consénted that the tenancy in the holding 
should be a present tenancy, (a) or that the tenant should have 
the same rights as a present tenant, (>) the tenancy shall be deemed 
to be a present tenancy accordingly, 


(a) Until this Act passed, a holding which did not come within the definition of a 
“present tenancy ” in the 57th Section of the Act of 1881 could not by any consent 
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of the parties be treated as such. Thus, where a tenant holding two farms under Sects. 18-19. 
the same landlord agreed, in 1894, with her landlord to consolidate them, and signed thao 

an agreement and declaration fixing a fair rent for the consolidated holding, the 

Land Commission refused to file it: Walsh v. Huntingdon, 28 I. L. T. R. 57. 

But where parties distinctly agreed, in word and terms, before the passing of this Retrospective 

Act, that a holding, created after 1883, should be a present tenancy, or that the °° of section. 
tenant should have the rights of a present tenant, such agreement, though invalid 
at the time it was made, is given a retrospective effect and operation by this Section, 
and is now, therefore, to be deemed valid: M‘Grath v. Legge; 2 Greer 94 (L. C.). 
And where the parties in making such an agreement further provided that the 
agreement should have the same effect as if a judicial rent had been fixed on its 
date, the Land Commission have also held that effect must now, also, be given to 
that portion of the agreement, and that until the expiration of 15 years from its 
date a judicial rent cannot be fxed by the Court: 0’Callaghan v. Sweeney, 33 I. L. 
T. R. 99; 1 Greer 393. An agreement fixing a fair rent signed by a tenant in such a 
pos-tion, and duly filed, will not be set aside: Cascy v. Maunseli, 33 1. L. T. R. 162; 
2 Greer 41 (L. C.). But the agreement must be a concluded agreement definitely 
entered into. A parol arrangement to have an agreement fixing a fair rent entered 
into under Land Act, 1881, Sec. 8 (6) not carried into effect, has no force or validity : 
Keefe v. Baldwin; 1 Greer 41 (L. CG). 

The onus of proving that a tenancy created after 1883 has been made a present 
tenancy under this Section is on the tenant who asserts it: Gray v. Waugh, 2 Greer 
171; Thompson v. Gordon, 1 N. I. J. R. 247; Teggart v. Baird, Greer Leading 
Cases, App. 81. 

It would appear from the decision of the Court of Appeal in M‘Carthy v. Bennett Effect of consen 
[1899], 2 I. R. 622, that where a landlord, who is merely a tenant for life, gives a A for 
consent under this Section to treat a future tenancy as a present tenancy, such 
consent does not bind a remainderman, though where the formalities of Sec. 17 are 
complied with a tenant for life may now create a present tenancy binding on the 
inheritance. See judgment of Firzcrszon, L.J., and Houmms, L.J. [1899], 2 1. R., 
at pp. 633 and 636. 

(6) Where a landlord took up possession of a holding from a present tenant in 
1881, and in 1884 sold the “tenant right” of the holding to a purchaser, and 
representations were made on his behalf, which induced the purchaser to believe 
that he was acquiring the rights of a present tenant, it was held by the Court of 
Appeal, affirming the decision of the Land Commission, that the landlord had 
consented that the purchaser should have the same rights as a present tenant within 
the meaning of this Section, and accordingly that the latter was entitled to have a 
fair rent fixed: Rossmore v. Graham, 35 1. L. T. R. 154; 1 N. 1. J. RB. 224; 3 Greer 
259, 312. See also Z'albot v. Honeyford, 351. L. T. R. 185; 1 N. 1. J. R. 267 (C. A). 

Now also oficially reported [1901], 1 1. R. 441, and M‘Neill v. Powney, 86 I. L. T. R. 74 


(C. A.). 


19. The alienation to one person only of a holding by way of amendment as 
to mortgage or 


‘mortgage, (a) or family settlement, or where marriage forms a settlement of 


2 : ‘ - holdings. 
portion of the consideration, or otherwise than for consideration 4 45 Vic., 


in money or money’s worth, (>) shall be a sale within the meaning © 
of Section one of the Land Law (Ireland) Act, 1881, but the 


provisions of the several regulations thereof other than regulation 


(6) shall not apply thereto. 


Sects 19-21. 


Rights of 
landlord 
where tenant 
mortgages. 


Family settle- 
ments. 


Voluntary 
assignments. 


Repeal of 
44 & 45 Vic., 
©. 49, 8, 8 (5), 


Amendments of 
procedure as to 
limited represen- 
tation of deceased 
person, 
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(a) The definition clause of the Land Act, 1881, provides that “sale,” “sell,” and 
cognate words “include alienation and alienate, with or without valuable considera- 
tion” (Sec. 57). This would seem to make all the regulations of the 1st Section of 
that Act applicable to both mortgages and settlements, and so to give the landlord 
a right of pre-emption in both cases. However, it was held that the 1st Section did 
not apply to mortgages: Fisher v. Coan [1894], 1 I. R. 179 (Cuarrerton, V.C.). 
This Section now provides that a mortgage “to one person only” shall be a sale 
within the meaning of Sec. 1 of the Act of 1881, but that the only regulation of the 
Section which shall apply shall be that which gives the landlord a right to refuse 
on reasonable grounds to accept the purchaser as tenant (Sub-sec. 6). The landlord, 
if he intends to exercise this right, must serve notice on the tenant in Form No. 5 
within one fortnight after the sale has come to his knowledge. (Rules of 2nd 
January, 1897, No. 102.) 

Where the landlord has notice of a valid mortgage subsisting on a tenant’s 
interest, which has not been duly objected to as a sale by him, he cannot thereafter 
treat the tenant to the prejudice of the mortgagee, as a person qualified to sell the 
tenancy: Mullan v. Traill [1898], 2 I. R. 378 (L. C.). It would appear, however, 
from the terms of this Section, as well as from the decision in Fisher v. Coan [1894], 
1 I. R. 179, that a tenant need not serve any notice of intention to mortgage his 
holding upon his landlord. 

Mortgages by sub-demise are not within the Section, being in all cases illegal, 
without the landlord’s consent in writing, as a violation of the 2nd Section of the 
Land Act, 1881. 

(6) This Section applies not only to mortgages and settlements, but to any 
alienation “ otherwise than for consideration in money or money’s worth,” provided 
the alienation be to one person only, such, for instance, as a conveyance in 
consideration of a covenant to support and maintain by an uncle to a nephew: 
Aylward v. Nolan, Greer, App. 72 (L.C.). But if the transaction is, in reality, a 
sale, though also in the nature of a family settlement, it does not come within the 
protection of the Section, and may be set aside if notice of it has not been given 
to the landlord: Zamb v. Crofts, 33 I. L. T. R. 164 (ExC-)< 

In all cases, however, to which the Section applies, the landlord’s right of pre- 
emption is taken away, and the Court has now no jurisdiction to set aside a 
voluntary assignment to one person of a tenancy in consequence of the non-service 
of the notices prescribed by Sec. 1 of the Land Act, 1881: Fox v. Gloster [1897], 2 I. 
R. 35, 30 I. L. T. R. 169 (L. C.); Harl of Meath v. Megan [1897], 2 I. R., at p. 49. 


20. The fifth Sub-section of Section eight of the Land Law 
(Ireland) Act, 1881, is hereby repealed. 
Though the right to have the “ specified value” of a tenancy fixed is abolished by 


this Section, the right to have the “true value” fixed on the occasion of a sale still 
remains. See Land Act, 1881, Sec. 1, and notes thereto, ante, pp. 283-235. 


Procedure. 


21. On any application under the Land Law Acts, as amended 
by this Act, an order may be made by the court appointing some 
person limited administrator of a deceased person for the purpose 
of such application, and such order may be made whether such 
deceased person did or did not die before the application, (a) or 
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make a will which was not proved. (0) It is hereby declared that Sects. 21-22. 
the court had power, at any time since the passing of the Land 

Law (Ireland) Act, 1881, to make such an order as in this Section 

is mentioned. 


(a) The 59th Section of the Land Act, 1870, conferred power on the Civil Bill 
Court to appoint an administrator lindted to the purposes of that Act. This Section 
was incorporated by the 38th Section of the Land Act, 1881, for the purposes of that 
Act. The 14th Section of the Act of 1881 also conferred a special power on the Land 
Commission to appoint a limited administrator for the purpose of sale. In Fox v. 
Langan, 261. L. T. R. 124; 271. L. T. R. 20, a question was raised as to the extent 
of the jurisdiction of the Land Commission in such cases. There it appeared that 
one of the next of kin of a deceased tenant, being in sole possession of the farm, 
served an originating notice to have a fair rent fixed. On the hearing of this 
application the Land Commission made an order appointing him limited adminis- 
trator of the deceased tenant for the purpose of the Act, and then fixed a fair rent. 
The landlord, disputing the jurisdiction of the Land Commission to make such an 
order, applied to the Exchequer Division for leave to issue a writ of prohibition, and 
the majority of that Court being of opinion that the jurisdiction of the Land 
Commission in fair rent cases to appoint a limited administrator was confined to 
cases where the tenant died pending the proceedings, aliowed the writ to issue (26 I. 
L. T. R. 124). Upon the case coming on for trial at Nisi Prius, however, O’Brimn, 
J., being of a different opinion, entered judgment for the defendants (27 I. L. T. R. 
20), and that decision appears not to have been appealed from. This Section now 
removes any doubt as to the jurisdiction of the Land Commission. See also Carroll 
v. Burke, 30 1. L. T. R. 52 (Sub-Com.). 

(6) In Mahony v. Carberry, MacD. 396, the Land Commission refused to grant 
limited administration where it was proved that the deceased tenant had left a will 
of which probate had not been taken out. But in subsequent cases limited adminis- 
trators were appointed, notwithstanding the existence of unproved wills. See Fee v. 
Annesley, 241. L. T. R. 104; Clarke v. Pratt, 191. L. T. R. 43; Heatherton v. White, 
24t2L. T. RB. 13. 


22. Rules under Section fifty of the Land Law (Ireland) Act, Bouts 
1881, may provide that, subject to the qualifications (if any) con- stated. 
tained in those rules, every notice of appeal under the Land Law 
Acts shall state the grounds of appeal, and on the hearing of the 
appeal no grounds of appeal shall, save by leave of the court, 
which shall not be given as of course, (b) be entered into except 
those so stated (a). For the purpose of this Section “appeal” 
includes “ rehearing.” 


See Rules of 2nd January, 1897, No. 85, and Forms Nos. 71 & 72, post, which 
require a specific statement of the grounds of appeal: Miller v. Hertford, 21. W. L. 
R. 223. In cases of appeals on questions of value only, the new forms also require 
a specific statement of the points to be relied upon. See post, pp. 737 and 803-4. 

(a.) Under the rules now in force pursuant to this Section, a respondent, unless he 
serves a notice of cross-appeal, cannot open up any questions not raised by the 
appellant’s notice of appeal: M‘Donald v. Trant, 321. L. T. R. 72; Hunt's Estate, 
Greer Leading Cases, App. 41. 


(0: 
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Sect: 23. (b.) Leave to amend a notice of appeal was. given by Bewrzy, J., in Byrne ¥. 
ane Dawson (31 I. L. T. R. 162), and by Mrreprru, J., in Valentine v. Cunningham (7 I. 
W. L. R. 118). But similar leave was refused in Cope v. Gray (341. L. T. RB. 207; © 
1N. I. J. R. 47; 3 Greer 249), where the landlord sought to raise a fresh ground of 
appeal affecting the status of the tenant. 


PART II. 
Lanp Commission anD LAND JUDGE. 


Regulationsasto 28,—(1.) The Lord Chancellor, the Land Judge of the Chancery 


interchange of 
duties of the Division of the High Court, and the Judicial Commissioner of the 


the. Tadic Land Commission, or any two of them (of whom the Lord Chan- 
Comminion? cellor shall be one) may make rules (a) for the following purposes, 
namely :— 

a. To enable the Land Judge to act as an additional 
Judicial Commissioner of the Land Commission— 

(i.) in any matter arising under the Land Purchase Acts 
as amended by this Act; or 

(il.) in any appeal or rehearing under the Land Law Acts 

as amended by this Act; 

6. To enable the Judicial Commissioner of the Land Com- 
mission to exercise any jurisdiction, powers, and duties, so far 
as existing at the commencement of this Act, 

(i.) of the High Court or any judge thereof, either as 
successors of the Landed Estates Court and the judges 
thereof, or under the Record of Title (Ireland) Act, 1865, 
or the Local Registration of Title (Ireland) Act, 1891; and 

(ii.) of the Land Judge and of the Receiver J udge oe 


any enactment conferring any jurisdiction upon either of 


28 & 29 Vie, 
88. 
bd & 55 Vic., 
©. 66, 


such judges as such; 

ce. To enable the High Court to distribute the proceeds of 
any sale under the Land Purchase Acts, and to enable the 
Land Commission to carry into effect any sale under those 
Acts ordered by the High Court. 

(2.) For carrying into effect any such rules, and exercising the 
jurisdiction, powers, and duties arising thereunder, the Land Judge 
shall be deemed to be an additional Judicial Commissioner of the 
Land Commission, and the Judicial Commissioner shall be deemed 
to be an additional Land Judge. 

(3.) The Land Judge as respects officers of the Supreme Court 
who are attached to such judge, or otherwise employed in or about 
the execution of any such jurisdiction, powers, and duties as may 


a i ae 
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under this Section be exercised by the Judicial Commissioner, and Sects. 23-26. 
the Judicial Commissioner, so far as respects the officers of the a 
Land Commission, may direct those officers to perform such duties 
as he thinks fit under the Land Commission or under the Land 
Judge, as the case may be, and those officers shall perform those 
duties. . 
(4.) The Land Judge and the Judicial Land Commissioner may 
also make regulations (6) for carrying into effect any rules made 
in pursuance of this Section, and for the mutual relations between 
the Land Judge and the officers of the Supreme Court on the one 
side, and the Land Commission and their officers on the other, 
and in particular for the payment into the High Court of money 
to be distributed among the parties entitled thereto, and for the 
Land Commission carrying into effect any sales under the Land 
Purchase Acts ordered by the High Court. 
(5.) Sub-Sections (2) and (8) of Section fifty of the Land Law 44 ¢ 45 vie, 
(Ireland) Act, 1881, shall apply to rules made under this Section. %** 
(6.) The first rules under this Section shall be made as soon as 
practicable after the commencement of this Act. 
(7.) Such rules shall provide that the Court of the Land Com- 
mission in Dublin shall, when hearing appeals or rehearing cases, 
or hearing such other matters as may be prescribed, be held at 
the Four Courts, Dublin. 
(a.) Rules under this Sub-section were published on October 26th, 1896. See 641, 
post 


(b.) See Regulations made in pursuance of this Sub-section by the Judicial Com- 
missioner and the Land Judge, dated 18th September, 1896, post, pp. 622-632. 


94. The Lord Chancellor may nominate any judge of the High Power to ane 

ni e 

Court with his consent to act, for the time specified by the Lord ieee eee 
Chancellor, as an additional Land Judge, for the purposes of the Judee te 


Record of Title (Ireland) Act, 1865, and the Local Registration of 26 € 29 Vie. 
Title (Ireland) Act, 1891, and the judge so nominated shall have ? ba 56 wie 
during that time the jurisdiction of the Land Judge for those 
purposes. 


PART III. 
Lanp PURCHASE. 


25.—(l1. ») In the case of every advance under the Land. Vurchase giteration of 


mode of caleu- 
Acts made after the commencement of this Act - the purchase atlas purchase 


annuity shall be calculated and payable— : annuity. 


Sect. 25. 


54 & 55 Vic., 
¢. 66. 
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a. during the first decade of the annuity, upon the total 
advance; and 

b. during the second and third decades, upon the portion 
of the advance which is ascertained, as provided by this Sec- 
tion, to be unpaid at the end of the previous decade; and 

c. after the end of the third decade, upon the portion of the 
advance which is ascertained, as provided by this Section, to 
be then unpaid, and shall continue to be paid until the whole 
advance is ascertained as provided by this Section to have 
been repaid. 

(2.) The Land Commission shall, in accordance with such rules 
as the Treasury may make— 

a. at the end of each of the said decades ascertain how much 
of the advance has been repaid by means of the accumulation 
during the decade of that portion of the purchase annuity 
which represents repayment of capital, and the residue of the 
advance shall be the unpaid amount upon which the subsequent 
annuity is to be calculated and paid; and 

6. ascertain when the whole advance has been repaid by 
means of the accumulation of that portion of the purchase 
annuity which represents repayment of capital. 

(3.) If the proprietor of a holding charged with an annuity 
applies to the Land Commission within the prescribed time and in 
the prescribed manner, prior to the end of each of the said decades, 
that the annuity during the next decade shall not be reduced 
under this Section, no alteration of the annuity shall then be made. 

(4.) The amount of the annuity, when re-calculated as provided 
by this Section, shall be- certified by the Land Commission, and 
that certificate shall be conclusive for all purposes, and shall be 
sent by them for registration to the registration authority under 
the Local Registration of Title (Ireland) Act, 1891. 

(5.) The foregoing provisions of this Section shall apply in the 
case of an annuity for any advance made under the Land Purchase 
Acts before the commencement of this Act, subject as follows :— 

a. where more than ten years have elapsed since an annuity 
for the repayment of the advance began, the amount of the 
advance remaining unpaid shall be ascertained as at the end 
of the last completed decade since that beginning, and the 
reduction of the annuity in the current decade shall date from 
the gale day next after the commencement of this Act; 

b. In a case where purchaser’s insurance money (a) has been 
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paid, the amount so paid, and not set off against arrears, shal] Sects. 25-26 
be taken into account at the end of the first decade, as if it 
were a portion of the purchase annuity which represents 
repayment of capital; and the provisions with respect to 
setting off against arrears purchaser’s insurance money so paid 


shall not apply after the end of such decade. 

Under the Land Purchase Acts of 188) and 1891, the advance made for the // 
purchase of a holding to a tenant was repayable by a fixed annuity of 4 per cent. onf 
the amount of the advance, for 49 years. 

Now, under this Section the period for repayment is extended to 73 years, and the cuengeyy 
amount of the annuity is gradually reduced every tenth year for the first 30 years, annuity payable. 
in the manner directed by Sub-sec 1. This reduction is not confined to those who 
purchase, or even those to whom advances are. made after the passing of this Act, 
but applies to all who have previcusly purchased under any of the Acts since 1870 
(Sub-sec. 5.). ' 

The difference between the former and the present system of repayment of 
advances will be best explained by a conercte example. Suppose a tenant purchases 
a farm for £1,000. Formerly, he became liable to pay an annuity of £40 for 49 
years. Now, he pays the £40 only for the first 10 years; for the second 10 years he 
pays £34 8s. Od. a year; for the third 10 years, £29 12s. Od.; and for the remaining 
43 years, £25 12s. Od.; i.e., for the bulk of the period he pays only at the rate of a 
little over 24 per cent. on the original advance. 

(a.) “Purchaser’s insurance money” was a special fund 
purchaser’s annuity in certain cases under the 8th Section of the Land Purchase 
Act, 1891. It is abolished by this Act (Sec. 28, post), and the 8th Section of the 
Act of 1891 is repealed by the second schedule, post, “save as respects any 
purchaser’s insurance money paid before the commencement of this Act.” 


26.—(1.) The Land Commission, upon the application of any Application of 
part of Act to 


person liable to pay interest on any simple mortgage under Section annuities under 
fifty-two of the Irish Church Act, 1869, may, if they think fit, by ee a 
order convert that mortgage into a mortgage to secure repayment 

of the principal of the mortgage debt then outstanding, with 

interest at the rate of three and one-eighth per centum per annum, 

by means of an annuity at the rate of four per centum per annum 

on the said principal, payable by half-yearly payments on the days 

fixed for the payment of the interest on the said mortgage, until 

the whole principal has been repaid, and such order shall be 

binding upon all persons interested, whether in the equity of 


set apart out of the Purchaser's in- 
surance money. 


redemption of such mortgage or otherwise. 
(2.) The foregoing provisions with respect to the calculation of 
a purchase annuity may be applied by the Land Commission with 
the necessary modifications, to the calculations of the instalments 
of an annuity by means of which any mortgage debt is payable 
either under this Section or otherwise under Section fifty-two of 32633 Vie, 
the Irish Church Act, 1869, and the Acts amending the same. 
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27. The amount which under the Purchase of Land (Ireland) 
Act, 1891, is required to be applied as county percentage (a) shall, 
when received in respect of an instalment of the annuity falling 
due after the commencement of this Act, cease _to be so applied 
and shall be paid to the National Debt Commissioners and applied 
as a portion of the purchase annuity which represents repayment 
of capital. 

(a) See Land Purchase Act, 1891, Sec. 4 (2) b, ante, p. 460. 


28.—(1.) In the case of any advance after the commencement 
of this Act for the purchase of a holding, and also in the case of 
any instalment of a purchase annuity which shall become payable 
after the passing of this Act, purchaser’s insurance money (a) shall 
not be payable. 

(2.) In the case of a purchase annuity payable at the date of 
the commencement of this Act, the amount thereof as altered by 
this Section shall be certified by the Land Commission, and sent 
by them for registration to the registration authority under the 
Local Registration of Title (Ireland) Act, 1891. 


(a) Purchaser’s insurance money was a fund created by the 8th Section of the 


’ Land Purchase Act, 1891, repealed by this Act, 2nd Schedule, post. 
As to guarantee 


29.—(1.) The Land Commission on making an advance may 
dispense with the whole or any part of the guarantee deposit being 
made or retained, if they think the security for the repayment of 
the advance is sufficient without it. 

(2.) The Land Commission may, if they think fit, on application, 
pay to the person entitled thereto the whole or any part of the 
guarantee deposit made or retained in respect of advances under 
the Purchase of Land (Ireland) Act, 1891, or the Redemption of 
Rent (Ireland) Act, 1891, except in a case where any part of the 
deposit has been actually applied in pursuance of the Land Pur- 
chase Acts. 

(3.) the case of any advance made otherwise than under the 
Purchase ofsLand (Ireland) Act, 1891, or the Redemption of Rent 
(Ireland) Act, 891, the Land Commission may pay out of the 
guarantee deposit tthe person entitled thereto a sum equal to the 
portion of the advanc®wwhich at the end of any decade is ascer- 
tained under the provision&\of this Act to have been repaid. 

See as to guarantee deposits generally: Land Purchase Act, 1885, See. 3; Land 


Act, 1887, Secs. 10, 11, and 12; Land Purchase Act, 1891, Sec. 23, and notes to 


these Sections, ante, pp. 371, 416, 417, and 479, See also Land Purchase Rules, 
1897, Order XXIII, post, pp. 838-840. 
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. 80. In computing the amount advanced to any. one purchaser Sects, 30-31. 
under the provisions of Section two of the Purchase of Land (Ire- Amendment of 
land) Amendment Act, 1888, an advance made to such purchaser * 4% 8 

as a trustee for another, or as personal representative of a deceased -- 
person, shall not, if (as regards advances made after the passing 

of this Act) he declares at the time that he was so acting, be 

included, and for the purposes of the said Section the advance in 

such cases shall be deemed to have been made to the person 
beneficially interested in such advance. 

See Land Purchase Act, 1888, Sec. 2, ante, p. 401. 

31.—(1.) Where any land has been sold (a) under the Land Extinguishment 
Purchase Acts, as amended by this Act, or where land is sold by eae 
the Land Judge to the tenant thereof, and an advance under the 
Land Purchase Acts is made for the purpose of such sale, or where 
a lessor or grantor has signified his consent to the redemption of 
a rent under the Redemption of Rent (Ireland) Act, 1891, the 54 55 Vic, 
sale of such land, or the redemption consequent on the lodgment ORs 
of such consent, as the case may be, shall be made discharged 
from all superior interests as defined by this Section, or from any 
of them, (4) and in every such case the land shall be vested accord- 
ingly in the purchaser in fee-simple, and such superior interests, 
or the value thereof, shall become a lien upon, and be redeemed or 
satisfied (c) out of, the purchase money of such land. ; 

(2.) A vesting order shall be subject to such exceptions and 
reservations (d) as are specified in the order, if they were contained 
in the agreement for purchase or subsequently agreed to by the 
vendor and purchaser and have been approved by the Land Com- 
mission, and the Land Commission are satisfied that the effect of 
such exceptions and reservations was explained to and understood 
by the purchaser, or the purchaser is represented by a — 
other than the solicitor of the vendor. 

(3.) The powers of apportionment and redemption given to the 
Land Commission by Section ten of the Purchase of Land (Ireland) 4g & 49 Vie, 
Act, 1885, and Sections fifteen and sixteen of the Land Law (Ire- So 51 Vie., 
land) Act, 1887, shall extend to superior interests and be exercised © 
jn such manner as shall appear equitable, (e) and shall not be 
limited to an apportionment between the land sold and the residue 
of the land subject to the superior interest. 

(4.) Where a holding is sold by the Land Judge to the tenant 
thereof, and an advance under the Land Purchase Acts is made 
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a 
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for the purpose, the Land Judge shall have the powers of appor- 
tionment and redemption (f) conferred on the Land Commission 
by Sections fifteen and sixteen of the Land Law (Ireland) Act, 
1887, and by Section twenty of the Purchase of Land (Ireland) 
Act, 1891, as the same are amended and extended by this Act in 
like manner as if the Land Judge were the Land Commission. 

(5.) The price or compensation to be paid in respect of a superior 
interest, or of any apportioned part thereof, shall be determined 
in the manner provided by the said Sections for the redemption of 
annuities, rentcharges, and rents (g): Provided that, if the Court 
are of opinion that any such superior interest is of no appreciable 
value (i) to the persons entitled thereto, the purchase money of 
the land may be distributed without regard to such superior 
interest. 

(6.) If a superior interest, or the benefit arising thereunder, is 
settled land within the meaning of the Settled Land Acts, 1882 
to 1890, the person who constitutes the tenant for life, or who has 
the powers of a tenant for life under those Acts, shall have power 
to enter into any consent in relation to the sale being made dis- 
charged from such superior interest, and to the redemption or 
satisfaction of the same out of the purchase money. 

(7.) Where a superior interest is subject to an incumbrance as 
defined by the Land Law (Ireland) Act, 1887, the Court shall have 
the same powers as if such incumbrance had been charged directly 
upon the land sold. 

(8.) The expression “ superior interest” (7) shall include any 
rent, rentcharge, annuity, fees, duties, or services, payable or to 
be rendered in respect of the land sold to any person, including 
Her Majesty and her successors, and any estates, exceptions, reser- 
vations, covenants, conditions, or agreements, contained in any 
fee-farm grant, or other conveyance in fee, or lease, under which 
such land is held, and, if such land is held under a lease for lives 
or years renewable for ever, or for a term of years of which not 
less than sixty are unexpired at the date of the sale, shall include 
any reversion (j) or estate expectant on the determination of such 
lease or expiration of such term, and notwithstanding that such 
reversion or estate may be vested in Her Majesty and her succes- 
sais (h). 

(9.) Nothing in this Section shall affect. the rights of the public 
or of any class of the public in respect of the land sold. 
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(10.) The Land Commission or the High Court shall not in any Sect. 31. 
case be empowered to make any requisition as to title the making 
of which by a purchaser would be prevented by the Vendor and ¢ 
Purchaser Act, 1874, or any Act amending the same. 


(a) This Section applies to all operations under the Land Purchase Acts, as Mandatory 
amended by this Act, whether by the Land Commission or by the Land Judge, under peared yes 
agreements made after the passing of the Act; but not without the consent of the 
vendor and purchaser to agreements made before the Act (Sec. 50, Sub-sec. 5, post). 

The Section provides the means and confers the jurisdiction of acquiring every 
interest which stands between the Court and the fee-simple; and this jurisdiction the 
Court is bound to exercise. In re Owen’s Estate (No. 3) [1900], 1 I. R. 151. “I 
consider,” says Lord AsHBourRNE, C., in that case, “that the Section had strongly 
and directly in view the vesting of the fee of the holding he purchased in the 
tenant. This both the Land Commission and the Land Judge must steadily regard, 
and they are clearly bound, when possible, to apportion and redeem all ‘superior 
interests’ necessary to effectuate that object. Speaking generally, I think the first 
Sub-section of the Section to be compulsory, but I do not regard it to be necessary 
to discuss, for the purposes of this case, how far any discretion may conceivably be 
exercised under it by the Land Commission or the Land Judge. They cannot be 
expected to order redemption when it is practically impossible”: [1900], 1 I. R., at 
pp. 156-7. Warxer, L.J., in the same case expressed a decided opinion that the 
Section was “compulsory in all its parts, the latter half as well as the first half” : 
[1900], 11. R., at p. 170. And Frrzerszon, L.J., though he dissented from the 
judgment of the Court, only did so upon the grounds (1) that, in his opinion, the par- 
ticular annuity ordered to be redeemed was not a “superior interest” within the 
meaning of the Section, and (2) that even if it was, its redemption was not necessary 

for the vesting of the lands in fee-simple in the tenant purchasers, inasmuch as the 
Land Judge had ordered the lands to be sold discharged of the jointure under the 
powers conferred upon him by the L. E. C. Act, 1858. 

(b) The sale is to be made discharged from all superior interests, “or from any of Superior 
them.” These latter words imply that a sale may be made subject to some Prepare pauiert 
“superior interests ” (see judgment of Lord Asupourng, C., in Owen’s Estate (No. 3) may be made. 
[1900], 1 I. R., at p. 157); to such, for instance, as are of the nature of exceptions 
or reservations within the meaning of Sub-sec. 2. See as to these, note (d), post. A 
wider scope has, however, been given to the permissive words. Thus it has been 
held that the fee-simple may be vested in tenant purchasers, subject to a contingent 
liability to tithe rentcharge or quit-rent, but adequately indemnified by other lands 
against the liability: Grogan’s Estate [1897], 1 I. R. 321 (Ross, J.); M‘Weill’s 
Estate, 321. L. T. R. 68 (Bewiey, J.). And even where no instrument of indemnifi- 
cation was forthcoming, but the quit-rent and tithe rentcharge had been for a long 
time paid by the owners of other lands, a similar order was made: Ryan’s Estate, 

311. L. T. R. 65 (Ross, J.). 

But where it would be impossible to vest the fee-simple in the tenants without 
getting rid of the “superior interest,” the sale must be made discharged from it. 
Thus, where lands were subject to a contingent jointure secured by a term of 300 
years, it was held by Bzwtey, J., that the sale could not be made subject to the 
term, even though indemnified from liability to the jointure: @utler’s Estate, 31 I. 
L. T. & 8S. J. 85. See also Hill’s Estate, 3 Y. W. L. R. 194. 

(c) Where a “superior interest” is redeemed under this Section it becomes a Annie aie 
lien upon the purchase money, and must be discharged by payment of its capitalized pe redeemed. 
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value as a bulk sum, even though it is a terminable annuity, such as a jointure, 
the owner of which objects to be paid off: Owen’s Pstate (No. 3) [1900], 1 I. R. 1ol 
(C. A.). And the annuitant can insist on this right, even though the owners desire 
to have the money retained in Court, and the annuity paid as it falls due: Alexan- 
der’s Estate [1900], 1 I. R. 20 (Ross, J.). 

The word “ redeemed ” applies to rents, annuities, and money payments generally. 
The word “satisfied” appears to refer to covenants, conditions, reservations, &c., 
to which the word “redeemed” would not be appropriate. Per Hozmes, L.J.: 
Owen's Estate (No. 3) [1900], 1 I. R., at p. 176; Alexander’s Estate [1900], 1 I. R. 20 
(Ross, J.). 

The redemption price of a fee-farm rent, or of a reversion or other estate outside 
the interest for sale, and acquired by the Court in order to vest the fee-simple in the 
tenants, should be put on the final schedule above, even the costs of the sale: 
Constable’s Estate, 1 N. I. J. R. 20.(Ross, J.). But where the “superior interest” is 
an annuity cr rentcharge, in the nature of an incumbrance, and carved out of the 
estate for sale in the matter, it appears to be payable only according to its priority 
of interest, and the redemption can be made only out of monies properly applicable 
thereto. (See judgment of Hormzs, L. J., In re Owen’s Estate (No. 3) [1900], 11. B., 
at p. 176.) If there is not sufficient to redeem the superior interests in full, Ross, J., 
has held that the sales cannot be carried out: Bolton’s Estate [1898], 1 I. R. 401; 
Conolly’s Estate, 341. L.T.R.171. But in these cases the superior interests affected 
were head rents, and it is doubtful whether the same principle would apply to 
annuities or rentcharges created under the Statute of Uses, or otherwise carved out 
of the particular estate for sale in the matter. 

(d) Sub-sec. 2 authorises a vesting order to be made in certain cases, subject to 
exceptions and reservations agreed to by the vendor and purchaser, and approved of 
by the Land Commission. These exceptions and reservations may be either created 
for the first time at the time of sale (In re Trustees of Congested Districts Board, 35 
I. L. T. R. 122) or pre-existing ones in the nature of superior interests. Thus it has 
been held that sales may be made to tenants subject to reservations in fee-farm 
grants, under which the lands are held, of mines, quarries, royalties, and rights of 
fishing and fowling: Herbert’s Estate [1897], 1 I. R. 476 (Ross, J.); and of timber- 
trees, in addition to mines, &., as above: Montgomery’s Hstate, 31 I. L. T. R. 121 
(Bewruy, J.). In the case of The Trustees of the Congested Districts Board (S530 (Da 
T. R. 122) the Land Commission sanctioned reservations of game and sporting rights 
which belonged to the yendors, and were not reserved in any superior grant. 

(e) As to the powers of apportionment, and redemption of head-rents, &c., 
possessed by the Land Commission before the passing of this Act, see Land 
Purchase Act, 1885, Sec. 10; Land Act, 1887, Secs. 15 and 16; and Land Purchase 
Act, 1891, Sec. 20, and notes thereto, ante, pp. 380 421, and 425. These powers are 
now extended to all “superior interests,” as defined by Sub-sec. 8. See note (i), 
post, p. d71. 

The words “as shall appear equitable” in this Sub-section mean that the Court 
should have regard to the equities, not merely of the owners of superior interests, 
but also to those of persons interested in the estate. Thus, where lands which were 
being sold to tenants were liable with other lands to a fee-farm rent, but were bound 
to indemnify the latter therefrom, Ross, J., ordered the entire of the fee-farm 
rent to be redeemed, though the owner of the rent contended that it should be 
apportioned, and only an apportioned part redeemed: Thompson's Hstate [1901], 
11. R, 392. As to the jurisdiction to make such an order, see Pentland’s Estate, 22 
L. BR. Ir. 649 (C. A.), referred to, ante, p. 426. But where a life annuity was 
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similarly charged, and the indemnifying lands were being sold, an apportionment Sect. 81. 
was ordered. In re Gabbett’s Estate [1900], 1 I. R. 198 (Ross, J.). er. 

(f) Under Sub-sec. 4 the Land Judge has all the powers of apportionment and a sate of Land 
redemption conferred on the Land Commission by the Sections mentioned, when <a 
selling to tenants under the Land Purchase Acts (though not apparently when he 
sells to the Land Commission for the purpose of re-sale to the tenants: Butler's 
Estate, 31 I. L. T. & S. J., at p. 86). He can thus sell to tenants, under the 
40th Section, an estate held for a term of years, of which not less than 60 are 
unexpired at the date of the sale: Vyse’s Hstate [1897], 1 I. R. 444 (Ross, J.); or 
an estate held under a sub-fee-farm grant, for the 20th Section of the Land 
Purchase Act, 1891, confers power to redeem a rent upon a rent: Daly’s Estate 
[1897], 1 I. R. 445 (Ross, J.). 

As to the powers of apportionment.and redemption of superior interests in the 
case of purchasers by the Congested Districts Board, see Congested Districts Board 
Act, 1899, Sec. 2, post, p. 603. 

(g) The redemption price may be determined in one or other of three ways— Redemption 

either (1) by agreement between the parties, (2) by arbitration, or (5) by the Land price, how xed. 
Commission or the Land Judge, if the parties consent that it should be so deter- 
mined. The procedure for carrying out the apportionment and redemption of 
superior interests is set out in Order XX. of the Land Purchase Rules of March, 
1897, post. Where the land sold is the subject-matter of proceedings which 
originated in the Land Judge’s Court, the procedure is regulated by Order V. of the 
Regulations of 18th September, 1896, post. Application should, if possible, be made 
at the hearing of the Final Schedule of Incumbrances (Rule 10). 

(h) MerevitH, J., has refused to hold that a reservation of mines and minerals in Peake ae a 
a conveyance under which lands were held was “a superior interest ” of no appreciable 
appreciable value within the meaning of Sub-sec. 5, merely because no mines had, bas 
in fact, been opened, and evidence was given that there were probably none on the 
lands: O’Bricn’s Estate, 341. L. T. R. 95. In Kirkwood’s Hstate, however, Ross, J., 
held that a reversion expectant on the determination of a lease for 900 years from 
1710 was “of no appreciable value,” and made a ruling disallowing any claim on 
foot thereof. (Unreported. Final Schedule ruled 4th Nov., 1898.) 

(i) The term “superior interest,” as defined by this Sub-section, is one of very Definition of 

wide signification. It is not confined to paramount estates, or perpetual charges, ee glee 
but includes a life annuity, secured by a term of years, and charged upon the land: 
Alexander’s Estate [1900], 1 I. R. 20 (Ross, J.). It includes, also, an annuity by 
way of jointure not secured by a term, even where an order has been made by the 
Land Judge to sell the estate discharged from the jointure: Owen's Estate (No. 3) 
[19001, 1 I. R. 151 (C. A.). 

It apparently also includes a contingent liability for any annuity, rentcharge, or 
rent; as to which, see Sec. 34 (3), and note thereto, post, p. 575. 

(j) Power to redeem, or rather to purchase compulsorily, a reversion expectant on Reyersions, how 
the determination of a term of years is for the first time conferred by this Section. dealt with. 
Prior to the passing of this Act, the Land Commission had power only to redeem 
the rent payable during the term under the 16th Section of the Act of 1887; so that, 
for instance, if a landlord held his land under a lease for a term of 200 years 
unexpired, and entered into an agreement to sell to his tenants, though the head 
rent could be redeemed, the fee could not (without the consent of the owner in fee) 
be vested in the tenant purchasers. The Land Commission, therefore, were in the 
habit of refusing to sanction advances, where the landlord’s estate was.merely a 
term of years, unless the term was so long as to be capable of being enlarged into a 
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fee-simple estate under the provisions of the 65th Section of the Conveyancing Act, 
1881, as amended by the 11th Section of the Conveyancing Act, 1882, or unless the 
head landlord joined in the agreement. Now, under this Sub-section, if the landlord 
is owner of a term of years, of which not less than sixty are-unexpired, he can sell 
the fee to his tenants, without the consent of the head landlord, and the Land 
Commission, or the Land Judge, can redeem the head landlord’s reversion, as well 
as the rent payable during the term: Kelly’s Estate, 34 I. L. T. R. 93. But there 
is still no power to deal with the reversion expectant on the determination of a 
lease for lives, not renewable for ever. Nor, apparently, can an estate in remainder 
be treated by the Land Judge as a “superior interest” under this Section. See 
note (e) to Sec. 40, post. An ordinary limited owner can, however, himself, sell the 
fee-simple to the tenants under the L. P. Acts. See Land Act, 1881, Sec. 25, and 
L. P. Act, 1885, Sec. 5, ante, pp. 313 and 373. 

(k) A reversion vested in the Crown could not previously have been dealt with 
without the consent of the Commissioners of Woods and Forests, and a landlord who 
held subject to a Crown reversion was obliged to purchase it at a price fixed by them, 
if he desired to sell to his tenants under the Land Purchase Acts. The onus, 
however, of proving that the Crown has a reversion in any particular lands proposed 
to be sold under the Land Purchase Acts lies on the Crown: Marquis of Ormonde’s 
Estate, 28 1. L. T. R. 73 (L. C.). 

Only crown reversions expectant on the determination of leases for lives or terms 
of years, however, come within the compulsory powers conferred by this Section. 
A Crown reversion in a vendor’s estate held under patent from the Crown for an 
estate in tail male is not within the Section, and the redemption of it can only be 
carried out under Sec. 68 of the L. E. C. Act, 1858. (See Appendix, post), with the 
consent of the Commissioners of Woods and Forests: Fischer’s Estate [1901], 11. R. 
377 (MerepirH, J.). See also Murphy’s Estate, 34 1. L. T. BR. 42 (C. A.), and Re 
Costello, 33 I. L. T. R. 73 (Mappen, J.). 


32.—(1.) The Land Commission shall prepare the vesting order, 
or if they see fit te dispense therewith, shall fiat the agreement 
for the purchase of the holding, subject to such conditions, excep- 
tions, and modifications as they think necessary; and on the 
advance being paid such fiat shall have effect as if it were a 
vesting order (a) made by the Commission in relation to the holding 
purchased, and the provisions of this Act referring to vesting orders 
shall apply and be construed accordingly. 

(2.) The Land Commission shall, immediately after the vesting 
order or fiat, prepare and transmit to the registering authority under 
the Local Registration of Title (Ireland) Act, 1891, the prescribed 
particulars as to the holding, in order that the title of the pur- 
chaser to the ownership of the holding may be registered pursuant 
to that Act. 

(3.) Section thirty-four of the said Act (which relates to the 
correction and rectification (6) of the register) shall extend to a 
vesting order or fiat as if it were the register, save that the 
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jurisdiction of the eourt for the purposes of this Act shall be 
exercised by the Land Commission. ° 

(4.) An agreement for purchase, a vesting order, or fiat, shall 
not operate to convert the interest of the purchaser into real 
estate (c). 

(a) As to the effect of a vesting order, generally, see Land Purchase Act, 1885, 
Sec. 8, and notes thereto, ante, pp. 376-7. 

(6) As to the procedure for correction and rectification of a vesting order, see Land 
Purchase Rules of March, 1897. Order XVI., Rule 9, post, p. 827. 

(c) See Lecal Registration of Title Act, 1891, Sec. 84, App., post. This Sub-section 


provides for the period intervening between the date of the agreement for sale and 
the actual registration of the title. 


33.—(1.) For the purpose of the distribution of, or other dealing 4 
with, an advance, Sections fifteen and sixteen of the Land Law 
(Ireland) Act, 1887, and any other unrepealed enactment in the 
Land Purchase Acts, or this Act, relating to the redemption or 
apportionment of charges on holdings, or otherwise to the distribu- 
tion of the purchase money of a holding, shall apply as if the 
money were the holding (a). 

(2.) For the purpose of an agreement respecting the botiaiytion 
price of any annuity, rentcharge, or rent apportioned under the 
said Section sixteen, the court may determine the parties by whom 
such agreement may be made or by whom the consent may be 
given for the determination of the price by the court (0). 

(3.) The said Sections as amended by this Section shall apply 
to any contingent liability (c) for any annuity, rentcharge, or rent, 
in like manner as they apply to the annuity, rentcharge, or rent 
itself, and where any contingent liability has no appreciable value, 
the money may be distributed without regard to such liability. 

(4.) Where any liability for any annuity, rentcharge, or rent is 
apportioned and redeemed out of the purchase money and a right 
of indemnity in respect of such liability exists, the person entitled 
to the purchase money shall be entitled to the proportion of the 
annuity, rentcharge, or rent so redeemed, in like manner as if he 
had purchased the same, (@) and the court, after due notice to all 
persons interested, shall make provision as to the future payment 


‘of such portion of the annuity, rentcharge, or rent so purchased, 


and as to the land to be liable thereto, and such other provisions 
as appear to the Court necessary for carrying into effect this 
enactment (e). 


(a) This Sub-section enables a jointure or annuity to be redeemed, even though an 
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order has been made by the Land Judge to sell discharged therefrom under the 
power conferred by the L. He C. Act, 1858; and the redemption is not, therefore, 
necessary in order to vest the fee-simple of the holding in the purchasing tenant : 
Owen’s Estate (No. 3) [1900], 1 I. R. 151 (C. A.). 

(b) See notes to Land Act, 1887, Sec. 16, ante, p. 427. 

(c) A contingent liability to an annuity, rentcharge, or rent, can be redeemed 
under this Sub-section, in the same manner as if it had become payable. As to the 
necessity for redeeming a contingent jointure secured by a term under a marriage 
settlement, see judgment of Bewiey, J., Butler's Hstate, 31 I. L. T. & S. J. 85. 
See also note (i) to Sec. 31, ante, p. 571. 

(d) The provisions of Sub-section 4 can be best explained by a concrete example. 
Suppose a fee-farm grant to comprise two denominations of equal value, “A” and 
P epy subject to one rent, and “B” to have been sold by the grantee to a purchaser 
altogether indemnified by “A” from the rent. If the purchaser of “B ” afterwards 
sells to his tenants under the L. P. Acts, it becomes necessary to apportion the fee- 
farm rent and to redeem that portion properly payable out of “ B,” in order to vest 
the fee-simple in the tenants discharged from all contingent liability to pay the fee- 
farm rent. Out of the purchase money coming to the owner of “B,” therefore, a 
moiety of the capitalized value of the rent, as the redemption price of the portion 
of the rent properly payable out of “B,” is paid to the grantor; the rent is reduced 
by one half, and the lands of “B” are discharged from all contingent liability to 
pay it, or any part-of it, for the future. The owner of “B” now becomes entitled 
under this Section, in lieu of his right of indemnity, to receive from the owner of 
“A” henceforward, the moiety of the fee-farm rent which has been redeemed, as if 
he had been the purchaser thereof for the amount paid to the grantor for its 
redemption. The same principle applies to an annuity or jointure, whether termin- 
able or perpetual, and whether contingent or actually payable. See judgments of 
Watxer, L.J., Owen’s Estate (No. 3 [1900], 1 I. R., at p. 169; and of Brwzey, J., 
Butler’s Estate, 311. L. T. & 8. J., at p. 87. 

(e) As to the procedure to be adopted in order to obtain a charging order under 
this Sub-section and form of order, see Kennedy’s Estate [1902] 11. R. 364; 341 L.'1. R 
212 (Ross, 3). 


34.—(1.) A holding vested in a purchaser by a vesting order 
under this Act shall continue to have appurtenant thereto and 
to be subject to, as the case may be, any previously existing ease- 
ments, rights, and appurtenances; and any privilege previously 
in fact enjoyed, whether by permission of the landlord or otherwise, 
in such manner and for such time that, if the holding had belonged 
to a different owner from the rest of the estate, it would have 
been an easement or right, shall be an easement or right (a) within 
the meaning of this Section, and shall be appurtenant to or exercise- 
able over the holding, as the case may be. ; 

(2.) The vesting order may, if the Land Commission think fit, 
declare that the sale is made subject to or free from any particular 
easement, right, or appurtenance, and such declaration shall have 
full effect (0). 

(3.) This Section shall extend to any sale or declaration of title 
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made by the Land Judge in pursuance of the Landed Estates Sects. 34-85. 
Court (Ireland) Act, 1858, in lke manner as if it were herein 21% 2: 22 Vie, 
re-enacted with the necessary modifications (c). 


(a) Where the tenant of a holding, and his picdecessors in title, had for 40 years, Privilege when 

by the permission of the landlord, cut turf from a neighbouring bog, and the tenant ha ee Las 
purchased the holding under the L. P. Acts, but the vesting order was silent as to 
any rights or easements, Mapprn, J., held that what was previously a privilege had 
been converted into a right by force of this Sub-section, and that the former 
landlord could not maintain an action for trespass: Coote v. Phelan, 35 1. L. T. R. 
196. In this case it was also held that the Section applied, though the agreement 
to purchase was made before the passing of this Act, the vesting order having been 
issued after that date. But see as to this, Sec. 50, Sub-sec. (5), post, which does not 
appear, from the report, to have been cited in the case. 

(b) Sub-sec. 2 is in substitution for Land Purchase Act, 1885, Sec. 9, Sub-sec. 1, 
which is repealed by this Act (See Schedule II., post.) 

(c) The 54th Section of the Landed Estates Court Act, 1858, casts upon the Judge pasements 

of that Court the duty of ascertaining “the rights of persons claiming rights of oe land 
common, rights of way, or other easements,” so far as he may deem necessary for the 
purpose of’ any sale or conveyance; and by Section 61 of the same Act the conveyance 
passes the lands subject only to such easements, &c., as are expressed or referred to 
therein. The effect of these provisions was seriously to interfere with the power of 
the Court to sell to occupying tenants by reason of the great expense of ascertaining 
and defining the easements affecting each lot. See judgment of Mappzn, 
J., in re Jameson's Estate (1895], 1 I. R. 469. The present Section appears to 
dispense with the necessity of ascertaining the easements affecting the holding, 
whether as a dominant or a servient tenement, in all cases of sales to tenants by 
the Land Judge, under the Land Purchase Acts, but it does not apply to other sales 
under his ordinary jurisdiction: Ingham v. Mackey [1898], 1 I. R. 272. See judg- 
ment of Portsr, M.R., at pp. 287-90. 


35 ._(1.) Where an agreement for the purchase of a holding is rjapitity for 


made after the commencement of this Act and is lodged with the SeN intext On 


Land Commission, the purchaser shall, in the event of the sale earned 
being carried out, be discharged from all liability to the vendor beng 
respect. of any “Tiabilities affecting the holding at the date of the 
agreement, ‘including all rent and arrears existing at such date; 

but if the advance is refused the agreement shall be void, and 

the s tenant shall be liable to pay rent and arrears as if the agree- 

ment had not been made (a). Provided that no proceedings in 
_yespect of the said rent and arrears existing at the date of the 
agreement shall be brought pending the carrying out. of the sale. 

_ (2.) Interest on_ the purchase money (2) from the date of the 

said agreement until the day from which the “purchase annuity 

begins, ‘shall be payable half-yearly on the first day of May and 

first “day of November by the purchaser, and ‘shall be paid tes 


and be collected and recoverable by, the Land Commission (¢), 1 
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like manner as if it were an instalment of the purchase annuity 
charged upon the holding, and when received by them shall as 
respects the period subsequent to the date of the advance be applied 


the advance is refused shall be allowed by the landlord to the 


tenant as a payment on account of rent. 

(a) The first Sub-section of this Section is a re-enactment, with some modifica- 
tions, of the 3rd Section of the Land Purchase Act, 1888 (repealed by Schedule II., 
post). Under that Section it was held by the Queen’s Bench Division that an order 
of the Land Commission provisionally sanctioning an advance to a tenant under the 
Land Purchase Acts, suspended the landlord’s right to recover all rent and arrears 
of rent due at the date of the agreement, and all subsequent rent accruing due; 
and that the completion of the sale absolutely released and discharged the tenant 
from all liability to pay same; the right to recover rent being restored, however, 
in case the proceedings proved abortive, or (possibly) if the tenant were guilty of 
any default in completing the sale. (Vickery v. Deane, 52. la, Reair. 56520 Vk ie 
R. 52.) 

Where, however, in order to carry out a sale under the Land Purchase Acts, the 
tenant, being unable to pay the arrears of rent due, a promissory note was given, 
at his request, by a third party to the landlord, it was held that the amount of the 
note could be recovered by action after the agreement to purchase had been carried 
out: O'Shea v. Walshe, 291. L. T. R. 95 (Q. B. D.). 

(b) “Purchase money” in Sub-section 2 means “ unpaid purchase money.” If 
the tenant under an order of a Commissioner lodges a portion of the purchase 
money in Court, he ceases to be liable to pay interest on that amount; and it is 
the vendor’s duty to see to the investment of the fund in Court, the dividends on 
which will be paid to him: Gilmore’s Estate, 34 1. L. T. R. 147; 3 Greer 31. 

(c) The former practice was to provide by the agreement for sale that interest 
should be paid by the tenant to the landlord until the sale was carried out. As to 
the rights of the parties under such an agreement, see Jackson & Verner v. Irvinc, 
28 L. R. I. 473. For the future the Land Commission will collect it from the date 
of the agreement to purchase. 

No rate of interest is mentioned in the Section. The rate usually provided for 
by agreement is 4 per cent. 


36. Where a sale of a holding is made by a landlord to a tenant 
in consideration of the tenant paying a fine and engaging to pay 
to the vendor a rentcharge, the Land Commission may, if satisfied 
with the security, make an advance under the Land Purchase Acts 
as amended by this Act to the tenant for the purposes of such 
purchase of any sum not exceeding the amount of the fine payable 
to the landlord, subject as follows :— 

a. The advance shall not exceed the saleable value of the 
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landlord’s interest in the holding after deducting such sum as Sects. 36-87. 
appears to the Land Commission to be the capital value of the wre 
_ rentcharge ; ; 
6. The advance shall not be made where the rentcharge 
exceeds half the rent which, in the opinion of the Land Com- 
, Mission, would be a fair rent for the holding ; 
> c. An ejectment for nonpayment of rent shall not be brought 
in respect of the rentcharge ; 

d. The rentcharge shall be reserved in the vesting order, but 
the purchase annuity shall have priority over such rentcharge ; 

e. The Land Commission may, if satisfied with the security, 
make a further advance for the redemption of the rentcharge 
in like manner as for the purchase of the holding ; 

7. Where a holding is sold under this Section the powers 
conferred by the Land Purchase Acts and this Act for the 
apportionment of charges shall extend to an apportionment of 
charges between the purchase money and the rentcharge, and 
the provisions of Section fifteen of the Land Law (Ireland) 59 ¢ 51 vie 

Act, 1887, with respect to the acceptance by an incumbrancer “’ 
of the purchase money in part discharge of his incumbrance 
shall apply as if the rentcharge were other lands within the 
meaning of those provisions. 


As to procedure under this Section, see Land Purchase Rules of March, 1897, 
Order XXXVI., post., p. 854. 


37.—(1.) Where the Land Commission, in pursuance of Section perms of 
fifteen of the Land Law (Ireland) Act, 1887, order the redemption aa pee 


tithe rentcharge 


of tithe rentcharge at a price not less than twenty times the net Boe os Wied 


amount of such tithe rentcharge, after making such deduction in eee Vie, 
respect of rates as is provided by Section seven of the Irish Church “ ss 
Act, 1869, Amendment Act, 1872, the consent of the Treasury shall 
not be required to such redemption. 

(2.) The foregoing enactment shall not apply to any annual sum 
payable to the Land Commission under Section thirty-two of the 
Irish Church Act, 1869, as amended by any other Act, but the 39493 vie, 
Land Commission may order the redemption of such tithe rent-° *” : 
charge at a sum calculated on the basis of the annual sum being 
for a term of forty-five instead of fifty-two years. (a). 

The Tithe Rentcharge (Ireland) Act, 1900, provides that Sub-sec. 1 of this Section ithe Rent- 


shall not apply to any tithe rentcharge to which Sec. 3 of that Act applies—i.e., to Se Act, 
any tithe rentcharge varied under the terms of the Act (63 & 64 Vic., c. 58, Sec. 9). Sets 
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The consent of the Commissioners of the Treasury is, therefore, still necessary in all 
cases to which that Act applies; and the price fixed by them is usually 22} years’ 
purchase. In Vhe Harl of Portarlington’s Estate, 33 I. L. T. R. 64, Mereprrs, J., 
stated that he had been in the habit, since the passing of this Act, of redeeming 
tithe rentcharge payable to the Land Commission at 20 years’ purchase. But that 
statement was made before the passing of the Act of 1900. 

(a) See Land Purchase Act, 1891, Sec. 18, and notes thereto, ante, p. 473. See 
also note (d) to Land Act, 1887, Sec. 15, ante, p. 422. 


38.—(1.) The Land Commission upon the sale of a holding under 
Section thirty of the Land Law (Ireland) Act, 1881, or under any 
power of sale, may sell the holding in lots. 

(2.) Section fifteen. of the Purchase of Land (Ireland) Act, 1885, 
as amended by this Act, shall extend to a sale of a holding by 
the Land Commission, as successors to the Commissioners of Church 
Temporalities in Ireland. 

(3.) Where a holding is subject to the future payment of an 
annuity, and the Land Commission sell it in lots, or in the exercise 
of their powers under the Land Purchase Acts authorize the sub- 
division of the holding, the Land Commission may apportion the 
annuity in such manner as they deem expedient, or may, if they 
think fit, make an order discharging any such portion of the holding 
as aforesaid from any further lability for such annuity, or any 
part thereof, or any arrears thereof. 

(4.) Where the Land Commission sell a holding, the purchase 
money shall, subject to the provisions of Section thirty of the Land 
Law (Ireland) Act, 1881, be paid and distributed as if it were the 
purchase money of a holding sold by a landlord to a tenant. (a) 

(a) The object of Sub-section 4 is, apparently, to enable the proceeds of sale, 
after discharging the claim of the Land Commission for all moneys due to them, to 
be paid to mortgagees and incumbrancers (if any) of the tenant purchaser’s interest 
instead of being paid to him in every case—in other words, to have the balance 


dealt with as the purchase money of a landlord’s estate would be dealt with by the 
Land Judge. 


Where a helding was sold by the Land Commission owing to default of the tenant- 
purchaser in payment of his annuity, and between the date of the sale and that 
upon which possession was given oyer to the purchaser, the previous owner 
proceeded to wreck the farm, it was held that the purchaser was entitled to a lien 
upon the purchase money for compensation in respect of the injuries; and on the 
allocation of the proceeds of the sale under this Sub-section, he was placed upon 
the schedule for the amount due to him, to be ascertained by the examiner: 
Bourke’s Estate; in re Dwyer [1901], 1 I. R. 165; 341. L. T. R. 168 (Ross, J.). 


39. The power conferred on the Lord Lieutenant by sub-Section 
(2) of Section five of the Purchase of Land (Ireland) Act, 1891, 
to make regulations for the application of the moneys therein 
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mentioned towards the cost of providing labourers’ cottages is hereby Sects. 39-40. 
extended to include a power to make regulations for the applica- a 
tion of those moneys towards defraying any costs incurred at any 

time after the passing of the said Act of 1891 in providing such 

cottages. 


40.—(1.) Where an absolute order for the sale (a) of an estate sales under 
(k), comprising holdings to which this Section applies, has been, itststes Court 
made under the Landed Estates Court. (Ireland) Act, 1858, and 21 & 22 Vic., 
either a receiver (0) has been appointed over the estate or the ie 
estate is so circumstanced that it would independently of this Act 
be sold without the consent of the owner (c) as to price, the 
following provisions shall have effect: —(d) 

a. The Land Commission shall, at the request of the Land 
Judge, cause the estate to be inspected, and a report to be 
made by two Commissioners respecting the estate, and the 
circumstances thereof, and the price at, and the conditions 
under which, the sale of the holdings to the tenants under 
the Land Purchase Acts can properly be made: 

b. The Land Judge, after giving all parties, including the 
tenants, an opportunity of being heard, and considering the 
report and any offers that may be made for the purchase of 
the estate (f) or any part thereof, and any other matters that 
may be brought before him, and the general circumstances of 
the estate, shall make to the person appearing to be in occupa- 
tion as tenant of each holding on the estate (7) an offer to 
sell to him the fee-simple (¢) of the holding, discharged from 
the arrears of rent then due from him in respect thereof (/), 
at such price, and subject to such conditions, whether as to 
the payment of part of the price in cash, or as to the offer to 
one tenant being conditional on the acceptance by other ten- 
ants of the offers made to them within a limited time, or 
otherwise, as the Land Judge may consider reasonable and 
just: (9), having regard to the interest of all persons interested 
in the estate : 

c. The offer shall be communicated in such manner as the 
Land Commission think fit to the person appearing to be in 
occupation as tenant (7), and, if it is accepted, then on fulfil- 
ment of the conditions (7), the said person shall be deemed 
to have agreed to purchase the holding within the meaning of 
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the Land Purchase Acts, and the sale shall be completed 
accordingly : 

d. If it appears to the Land Judge that the tenants of 
holdings on the estate to the extent of not less than three- 
fourths in number and value according to the rateable value 
under the Irish Valuation Acts, have accepted the offers 
under this Section, he may, if, having regard to the circum- 
stances of the case, he thinks it expedient, order that the 
remaining tenants or any of them shall be deemed to have 
accepted the offers made to them, and this Section and the 
Land Purchase Acts shall apply accordingly; provided that 
such order shall not apply to any tenant if the purchase-money 
of his holding would exceed the limitation on the amount of 
the advance imposed by Section two of the Purchase of Land 
(Ireland) Amendment Act, 1888, and the holding of such ten- 
ant shall not be taken into consideration in estimating the 
three-fourths above mentioned : 

e. Subject to the prescribed rules, including rules as to 
security for costs, any person aggrieved by any order of the 
Land Judge made under this Section may, with the leave of 
the Land Judge or of the Court of Appeal, appeal to the 
Court of Appeal, whose decision shall be final: 

f. Where a receiver has been appointed over part of an: 
estate (4), this Section shall apply to that part in like manner 
as if it were an estate: 

g. The foregoing provisions of this Section shall apply only 
to holdings which are agricultural or pastoral, or partly agricul- 
tural and partly pastoral (/). 

(2.) Any person in occupation of and paying rent for a parcel 
of land (including the owner of an estate in occupation of a mansion 
house or demesne forming part of the estate) held under a letting 
by the Land Judge or Receiver Judge (m) may agree to purchase 
such parcel of land, and the same shall be deemed a holding, and 
such person a tenant, and the Land Judge or Receiver Judge, as 
the case may be, a landlord within the meaning of the Land Pur- 
chase Acts. 

(3.) At any time after an absolute order for the sale of an estate 
or part of an estate has been made in pursuance of the Landed 
Estates Court (Ireland) Act, 1858, the foregoing provisions of this 
Section so far as they are applicable may upon the application of 
the owner be applied to such estate, although a receiver has not 
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been appointed over the estate, and the estate is not so circum- 
stanced that it would, independently of this Act, be sold without 
the consent of the owner as to price; provided that no advance 
shall be made to the owner to purchase any mansion house or 
demesne forming part of the estate. 

(4.) Rules under Part Two of this Act may be made for carrying 
into effect this Section (n). 


Two conditions must be fulfilled in every case in which this Section is put into 
operation; (1) an absolute order for sale must have been made under the L. E. C. 
Act, 1858; and (2) either a receiver must have been appointed, or the estate must 
be insolvent. (See note (c) below.) 

(a) The order for sale need not have been made for the purpose of discharging 
incumbranees, nor is it necessary to show that the estate is insolvent if a receiver 
has been appointed. Where a suit had been brought to carry out the trusts of a 
will, and the Master of the Rolls directed that steps should be taken in the Land 
Judge’s Court for a sale or partition of the lands, and ordered the appointment of 
a receiver, an absolute order for sale having been made under the Partition Acts 
by the Land Judge, it was held that the estate came within the Section and mus! 
be sold to this tenant; if the sale was proceeded with at all: Graham's Estate 
[1901], 1 I. R. 474; 351. L. T. R. 83; 1N. 1. J. R. 103; 71. W. L. R. 72 (Ross, 
J.). 

(0) The receiver need not have been appointed by the Land Judge; if appointed 
by any judge of the High Court the condition of the Section is complied with: 
Graham's Estate (1901], 11. R. 474; 351. L. T. R. 83; 1 N. 1. J. R. 103; 7 TW: L. 
Res 

(c) Although a receiver has not been appointed, an estate may come within the 
terms of this Section if it is ‘so circumstanced that it would independently of this 
Act be sold without the consent of the owner as to price.” “This clause,” says 
Ross, J., in Grogan’s Estate [1896], 1 I. BR. 614, “might be held to embrace the 
case of every incumbered estate. An estate worth £100,000 charged with £1,000 is, 
in a sense, so cireumstanced that it would be sold without the consent of the owner 
as to price.” He, however, held that the clause only applied to incumbered estates 
which were insolvent. “According to the practice of the Court an estate would only 
be sold without the consent of the owner as to price in cases where the equity of 
redemption was valueless :” (1896], 1 I. R., at pp. 616, 617. Where, therefore, no 
receiver has been appointed, and the estate is solvent, this Section does not apply, 
and the discretion of the Land Judge under the 55th Section of the Landed Estates 
Court Act, 1858, as to the time and manner of sale remains unfettered. 

(d) Soon after the passing of the Act, it was held by Ross, J., in Grogan’s Estate 
[1896], 1 I. R. 614, that the Section was mandatory on the Land Judge in all cases 
that fell within its scope. “I consider,” said he, “that Iam bound to put the special 
machinery of the Section into operation in such cases by issuing my request to the 
Land Commission at the proper time. I think that the Land Commission are bound 
to comply with the request, and that I shall be then obliged to offer the fee-simple 
to the occupying tenants at such price as I think just. Until all this is done, the 
Section prohibits the ordinary sales of agricultural and pastoral lands in the 
occupation of tenants, and over which a receiver has been appointed, from taking 
place. The tenant has acquired a right he never had before—namely, a distinct 
interest in a sale, of which I cannot lawfully deprive him. In case the tenants 
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ultimately refuse to purchase at the price so fixed by me, I shall then be at liberty 
to accept offers from persons other than tenants :” [1896], 1 I. R., at p. 615. The 
question again came before the same judge in Owen’s Hstate, 30 1. L. T. R. 153; 
[1897], 1 I. R. 186, when, after argument, he adhered to his previous decision. An 
appeal was in this case taken to the Court of Appeal and heard by the full Court 
of seven Judges. The Court, by a majority of five to two (Porter, M.R., and Frrz- 
crBpon, L.J., diss.), affirmed the decision of Ross, J., holding that the Section was 
mandatory: [1897], 1 I. R. 200; 31 I. L. T R. 16. “I cannot think,” said Lord 
ASHBOURNE, C., in giving judgment, “that the Section ever contemplated giving the 
Judge a discretion under which he might do nothing, and thus leave possibly the 
Section a dead letter. It was the intention, [ think, of the Section to graft on the 
existing procedure towards a sale this new method by which a price could be fixed 
for a holding, and the holding then be’otfered at that price to the occupying tenant. 
In the fixing of the price every care is taken under Sub-sec. 6 that all parties shall 
be heard, and every interest considered. To assist this fixing, and in order to see 
the amount of public money that will be advanced, the Judge should prefer his 
request for a report to the Irish Land Commission :” [1897], 1 I. R., at pp. 205-6. 

The decision of the Court of Appeal in Owen’s Estate [1897], 1 I. R. 200, was that 
the Land Judge cannot proceed to sell an estate, coming within the provisions of 
this Section, to outside purchasers, without first offering it to the tenants; but a 
further question of importance, which did nol, however, directly arise in the case, 
was much discussed both in the arguments an in the judgments—namely, whether 
the Land Judge could withdraw an estate from sale where an absolute order for 
sale had been made and a receiver appointed. Upon this point Sir P. O’Brien, 
L.C.J., expressed a clear opinion that he coukl do so. “I do not think,” said he, 
“that under all circumstances the Land Judge is bound to sell, even though an 
absolute order for sale should have been made, and a receiver appointed or the 
estate should be insolvent. He may, at amy time, for good cause, cancel the 
absolute order for sale, and dismiss the petijion. The raison d’étre of the Land 
Court is to facilitate the sale and transfer of land in Ireland, and should it appear 
that the sale and transfer of land is not necessary, the Land Judge may, upon the 
lodgment of money to satisfy incumbrancers, or though money is not lodged, pend- 
ing arrangements for the lodgment of money, stay his hand, or generally he may 
stay his hand pending any bona fide arrangements to withdraw the estate from the 
Court, or upon the disclosure of hhe existence of any equity, which would warrant 
the rescission of the absolute order for sale. And further, he may, upon good 
grounds being shown, discharge the receiver, i: one has been appointed, and, if the 
estate is not insolvent, withdraw it altogether from the operation of the Section.” 
[1897], 1 L. R., at p. 208. 

The principles laid down by O’Brisn, ©.J., in Owen’s Estate (ubi supra) have been 
followed and adopted in all subsequent cases. The tenants are considered to have 
an interest in the sale, but not in the estate. A sale cannot take place to an outside 
purchaser of any estate coming within this Section unless an offer has been first 
made to the tenants and rejected by them: Wemys’ Estate [1897], 11. R. 540; 31 
W. L. R. 163. “The tenants have an absolute right,” says Ross, J., in that case, 
“if a sale is to take place, to have the offer made to them”: [1897], 1 I. R., at p. 
543. But the Land Judge has still jurisdiction, under the Landed Estates Court 
Act, to dismiss a petition at any stage of the proceedings, and that Jurisdiction is 
untouched by this Section: Bunbury’s Estate [1901], 11. R. 248 (C. A.). “Iam of 
opinion,” says Houmes, L.J., in that case, “ that the owner of an unincumbered estate 
is entitled down to the last moment to withdraw the estate from the Court, and to 
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have the order for sale rescinded and the petition dismissed. JI further think that 
the owner of an incumbered estate has the same right, if he is able to bring into 
Court sufficient money to satisfy the charges on it, and thus to convert it into an 
unincumbered estate. I should also be disposed to hold that if all persons interested 
in an incumbered estate were to agree to withdraw it from the Court, they ought to 
be permitted to do so up to the time of sale” [1901] 1 I. R., at p. 254. “ Harenc’s 
Dstate” (1 L. R. Ir. 242, 428), says Frrzerson, L.J., “ shows that the Court ought not 
to sell where the owner is entilled and desives to withdraw his estate from the 
Court”: [1901] 11. R., at p. 252. 

Thus, although a “ request” may have been issued under this Section to the Land 
Commission, the Land Judge may dismiss the petition on the consent of the owner 
and all incumbrancers: Lang’s Estate, 311. L. T. R. 118; 31. W. L. R. 158. And 
a petition may be dismissed even in spite of the opposition of an incumbrancer, if 
the latter has no reasonable prospect of being paid, and therefore no real interest 
in the estate: Wemys’ Estate [1897], 1 I. R. 540; 3 1. W. L. R. 163. But it is 
otherwise if an incumbrancer, who is likely to be reached, is pressing for payment : 
Bunbury’s Estate [1901], 1 I. R. 248. 

Even where the tenants consent to the waiver of the provisions of the Section, and 
offer to purchase through the Land Commission, this offer cannot be accepted unless 
every party interested in the estate consents: Howlin’s state, 4 1. W. L. R. 128. 
But where it appeared that prior to the passing of the Act of 1896 agreements had 
been entered into between the owners, incumbrancers and tenants, for the sale to 
the tenants under the provisions of the Land Furchase Acts; and all parties desired 
that these agreements should be carried into effect, Ross, J., held that this could 
be done, and that there was no necessity to put into force the machinery provided by 
this Section : O'Reilly's Estate [1897], 11. R. 186; 30 1. L. T. R. 153. And where, 
though a receiver had been appointed, ‘the estate was not proved to be insolvent, the 
same judge holding that there was a probability that the estate might right itself 
in time, refused to issue a request: White's Hstate, 3 I. W. L. BR. 171. It would 
appear also that it is not the duty of the Land Judge to sell more of the estate 
under this Section than is necessary for the purpose of paying off the incumbrances. 
See judgment of Pains, C.B., Owen's Estate [1897], 1 I. R., at p. 240. 

Where the Congested Districts Board make an offer to purchase an estate, or part 
of an estate, for the purpose of re-selling to the tenants, the provisions of the 
Section are suspended. See Congested Districts Board Act, 1899, Sec. 1, post. 


Sect. 40. 


Waiver of pro- 
visions of secticn. 


(c) The sale under this Section must be a sale of “the fee-simple of the holding ” peesimple must 
(Sub-sec. (1), b). If the estate of the owner in the Landed Estate Court matter is be sold. 


a fee-simple estate, there is no difficulty in carrying out this provision, and even if 
it is held under a fee-farm grant or a lease for a term of years the Land Judge can 
take advantage of Sec. 31, ante, and sell the fee-simple discharged of the “superior 
interests” as defined by that Section, redeeming such “superior interests” out of 
the purchase money as an ordinary landlord would do: Daly’s Estate and Vyse’s 
Estate [1897], 1 I. R. 444. But if the leasehold is for a term of years, of which less 
than sixty years are unexpired, this cannot be done, as the reversion in such a case 
is not a “superior interest ” within the meaning of Section 31 (See note (j) to that 
Section, ave, p. 571) Where part only of a holding was held under a short lease, 
not coming within Sec. 31, Ross, J., with the consent of all parties, offered the 
residue to the tenant under this Section: Gwen's Estate (3 I. W. L. R. 167). 

If the estate of the owner be not a fee-simple estate, or an estate which can be 
converted into fee-simple by redemption of “superior interests” under Sec. 31 or 
otherwise—such, for instance, as an estate for life, or a lease for lives not renewable 


Sect. 40. 


Superior * 
interests, how 
dealt with. 


Crown Duties, 


Price to be 
fixed by Land 
Judge. 


Amount of 
advance by Land 
Commission. 


Price, how fixed 
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for ever—it would appear that there is no power to sell to the tenants under this 
Section. 

Upon sales under this Section, as in case of other sales under the Land Purchase 
Acts, it is nevessary to redeem “ superior interests,” as defined by Sec. 31, ante. 
Where the value of the superior interests exceeds the amount capable of being 
realized by a sale to the tenants, this Section does not apply; and a sale may be 
made to an outsider: Bolton’s Estate [1898], 1 I. R. 401; 4 1. W. L. RB. 162; 1 Greer 
230; Conolly’s Estate, 341. L.T.R.171. But holdings may be sold to tenants under 
this Section, subject to some “ superior interests,” as, e.g., a reservation of mines 
and minerals in a fee-farm grant: Herbert’s Estate [1897], 1 I. R. 476. Where there 
was a covenant to pay a royalty in case minerals should be discovered, Ross, J., 
however, held that this covenant must be redeemed : Jening’s Estate, 31. W. L. R. 
168. See, generally, as to what “superior interests” a sale may be made subject, 
note () to Sec. 31, ante, p. 569. The jurisdiction of the Land Judge selling under 
this Section as regards superior interests is the same as that of the Land Com- 
mission in the case of ordinary sales by landlord to tenant under the Land Purchase 
Acts: Hiuill’s Estate, 31. W. L. R. 194. 

When land is sold under this Section to the tenants, and superior interests are 
redeemed, the duty payable to the Crown, under Sec. 88 of the L. E. C. Act, 1858, 
is on the balance of the purchase-money remaining, after deducting the redemp- 
tion price of the superior interests. In re Garde’s Estate. In re Carew’s Estate 
[1901], 1 I. R. 477 (Ross, J.). 

(f) It is the duty of the Land Judge, under this Section, to fix the price at which 
the fee-simple of the holdings is to be offered to the tenants. In doing so he is 
bound to take into account any offers that may have been made for the purchase of 
the estate by outsiders. The practice of the Court is not to sell to the tenants at a 
lower price than that. offered by an outsider: Bagot’s Estate, 31. W. L. BR. 166. 
Provided the latter is an unconditional cash offer, capable of being enforced legally : 
Morgan’s Estate, 31. W. L. R. 170; Higgin’s Estate, 33 I. L. T. R. 53 (judgment 
of Firzerezon, L.J., at p. 94). If the sum thus arrived at is more than the Land 
Commission is willing to advance, the difference must be paid in cash, and it is 
referred to the examiner to fix the cash addition to the offer to be made to each 
tenant: Hilis’ Estate, 51. W. L. R. 137; for, though the prices are fixed by the 
Land Judge, it has been held by the Court of Appeal that the Land Commission, if 
not satisfied as to the sufficiency of the security, is not bound to make advances to 
the tenants, in guaranteed land stock, of the amount of the prices so fixed: Hark- 
ness’ Estate (No. 2) [1898], 21. R. 391; 321. L. TR. 16, 58 (C. A.), overruling in 
this respect the judgment of Ross, J., in same case: [1897] 1 I. R. 426; 311. L. T. 
Reali Gye Ss: lene tee aes See also judgment of Porter, M.R., in Owen’s Estate 
[1897], 11. R., at pp. 220-1. If any tenant is unable or unwilling, in such a case, to 
supplement by a cash payment, the amount which he can obtain from the Land 
Commission, it would appear that the sale to him must fall through; and the Land 
Judge will, in that event, be at liberty to sell the owner’s estate in the holding, 
subject to the tenancy, to anyone, in the way he would have sold it prior to the 
passing of this Act. See judgment of PatrEs, C.B., Owen’s Hstate (1897], 1 I. R., 
at p. 241. 

(g) The Land Judge is directed to fix such price for each holding as he “may 
consider reasonable and just, having regard to the interest of all persons interested 
in the estate.” The price is, in practice, fixed by the Judge on consideration of the 
report of the Land Commissioners. Evidence as to value may then be given by any 
party interested: Harkness’ state [1897], 1 I. R. 426. And the Judge will not 
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adopt as adequate, sums which a cautious valuator for an intending mortgagee Sect. 40. 
would consider sufficiently secured (Zbid). ay 

(h) As the fee-simple of the holding is to be vested in the tenants “discharged Arrears of rent, 

from the arrears of rent then due,” the Judge usually requires the arrears of rent, Ow dealt with. 
or such sum as he considers reasonable on account thereof, to be paid by the 
tenants as a condition of the purchase: Harkness’ Estate [1897], 1 I. R. 426. Rent 
is also payable by the tenants pending the proceedings: Kenny’s Vstate, 31. W. L. 
R. 165. But where, after the Court had fixed the amount payable by each tenant 
on foot of arrears, it appeared that some of the tenants had paid rent for which 
they had not got credit, Ross, J., ordered the amounts so paid to be refunded: 
Hassett’s Estate, 341. L. T. R. 145. 

Pending proceedings under this Section to sell to the tenants, proceedings to have 
fair rents fixed in the Land Commission will be adjourned or stayed: Blake v. Smith, 
Soph DR. 97. 

(i) The offer of sale is to be made to the person 
tenant ” of each holding on the estate. This includes a grantee under a fee-farm 
grant: Browne’s Estate [1898], 1 I. R. 378; Hassett’s Estate, 32 1. L. T. R. 115; 
Land Purchase Act, 1885, Sec. 26. Also a mortgagee of the tenant’s interest if in 
possession: Abdott’s Estate, 31 I. L. T. R. 159; 3 I. W. L. R. 128. If there are 
conflicting claims to a tenancy the Judge will not determine them, but will make 
the offer to the person named in the rental as tenant: Kenney’s Hstate, 41. W. L. 
R. 36. The interest vested in him, if he purchases, being a graft upon the previous 
interest of the tenant in the holding (Land Purchase Act, 1885, Sec. 8), the dispute 
can be determined by some other tribunal. 

It would appear, also, from the wording of the Section, that it is only when the jrust pe oceupy- 
tenants in cecupation hold directly from the owner whose estate is for sale in the ing tenants. 
Court that sales can be effected under this Section. If there is any middle interest 
interposed between the owners and the occupying tenants, there is no power to sell 
to the latter under the Land Purchase Acts. See Smith’s Estate, 31. W. L. R. 171 
(Ross, J.). 

Where the person to whom it is necessary to make an offer to sell is a minor or popsons under 
a person of unsound mind, the Land Judge may appoint a guardian ad litem for disability. 
him (Rules of 2nd July, 1898, post, p. 650). 

(j) If the tenants to whom offers are made fail to fulfill the conditions imposed, 
the offers will be’ cancelled, and the estate, or such part of it as comprises the 
holdings in respect of which the offers are cancelled may then be sold by the Judge 
under his ordinary jurisdiction, to an outside purchaser: Higgin’s Estate, 33 Te Abe, 

T. R. 53; Kirkwood’s Estate, 41. W. L. R. 172. 

(k) The Land Judge has power to treat part of an estate as a separate estate for Part of estate 
the purposes of this Section, even where a receiver has been appointed over the sold. 
whole. Where part of the lands had been sold to the tenants since the passing of 
the Act, Ross, J., held that the remaining lots constituted an estate within the 
meaning of the Section, in respect of which a request could be issued: Leonard’s 
Estate [1897], 1 I. R. 447. See also judgment of Pats, C.B., Owen’s Estate [1897], 

11. R., at p. 240. : 

() The Section applies only to holdings which are agricultural or pastoral in Holdings must 
character. As to what holdings are excluded by this condition, see note (a) to Sec. pe pir 
5, ante, p.519. (The word “ substantially,” however, does not qualify the exclusion here 
as in that Section.) It appears to apply to all classes of agricultural holdings, ever 
though they may be excluded trom the Land Law Acts, such as town parks, demesne 
lands, lettings for the purpose of pasture, &c., as the latter are not excluded from 


“appearing to be in occupation as Who are deemed 


to be tenants. 
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Sects. 40-41. the benefit of the Land Purchase Acts. See notes to Land Purchase Act, 1885, Sec. 


Rights of 
tenants under 
Court lettings. 


Appeals under 
Land Purchase 
Act. 


48 & 49 Vic., 
€, 73, 


1, anle, p. 357, and Sec. 48, post. But where portion of a mansion-house yard and 
offices, and 190 acres of demesne land, were held by a Court tenant, Ross, J., held 
that the tenancy did not come within the benefit of this Section as an agricultural 
or pastoral holding: Harrison's Hstate [1900], 1 I. R. 139; 33 1. L. T. R. 137; 1 
Greer 360. 

(m) A further question arose in Owen’s Estate (No. 2) [1897], 1 I. R. 265, as to the 
rights of persons in occupation of land under Court lettings. There was always 
considerable doubt as to the position of such tenants. A lease by the Court, it was 
held, operated only by way of estoppel, and passed no estate. (See Callan v. 
Dowdall, MacD. p. 311). Tenants holding under ‘such lettings were always held to 
be excluded from the fair rent provisions of the Acts of 1881 and 1887, but this 
exclusion was sometimes based upon the principle that lettings under the Court were 
for “temporary convenience ” within the meaning of Section 58 (7) of the Land Act, 
1881. Sales to such tenants were, however, frequently carried out under the Land 
Purchase Acts, and advances made to them by the Land Commission. In Lawrence’s 
Estate [1896], 2 I. R. 347, the legality of such practice was seriously questioned, and 
it was actually decided that an owner who took portion of his own estate under such 
a letting could not obtain an advance for the purchase of it under the provisions of 
the Land Purchase Acts. Sub-section 2 of this Section appears to have been passed 
with the object of altering the law as laid down in Lawrence’s Estate [1896], 21. R. 
347; and it has been now held by the Court of Appeal in Owen’s Estate (No. 2) 
[1897], 1 I. R. 265, reversing the decision of Ross, J. (30 I. L. T. R. 153), that owners 
and other tenants under Court lettings, as described in Sub-section 2, are not only 
entitled to enter into agreements with the Land Judge for the purchase of their 
holdings, but that they are also within the provisions of Sub-section 1, and entitled 
to the same right of pre-emption as is conferred upon ordinary tenants by that 
Sub-section. And this is so even though they may have acquired the right to their 
lettings by some arrangement with the owner: Abbott's Estate, 51 1. L. T. R. 159; 
31. W. L. R. 128. A tenant under an expired Court letting has been also held 
entitled, pending the taking out of a new lease to the benefit of this Section: 
M‘Carron’s Estate, 31. W. lL. R. 208. But where, under an order of the Court, an 
owner entered into a deed of covenant with the trustees of the petitioner and the 
receiver to pay £100, and certain head rents for the use and occupation of part of 
the estate, it was held that he did not occupy as tenant, and was not entitled to an 
offer of sale under the Section: Lawder’s Estate [1900], 1 I. R. 206. 

(n) As to procedure under this Section, see Land Purchase Rules of March, 1897, 
Order XXXIX., post, and Rules of Land Commission and Land Judge's Court of 23rd 
Jan., 1897, and 2nd July, 1898, post, pp. 6142-653 


41. Any person aggrieved by the order of a Land Commissioner 
acting alone in carrying the Land Purchase Acts as amended by 
this Act into effect may, if such Commissioner was not a Judicial 
Commissioner and the question is one of law, require the case to 
be re-heard by a Judicial Commissioner, and in any other case may 
require the question to be reconsidered by a Judicial Commissioner 
and two other Commissioners, one of whom shall be a Commissioner 
appointed under the Purchase of Land (Ireland) Act, 1885, except 
where, owing to unavoidable absence, illness, or a vacancy in office, 
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such a Commissioner is not available; provided that if the J udicia] Sects. 41-48. 
Commissioner thinks it desirable the case shall be re-heard by those 
three Commissioners. 


Power to appeal from the decision of a Commissioner acting under the Land 
Purchase Acts was conferred by the 29th Section of the Land Purchase Act, 1891, 
portion of which is now repealed (Schedule II., post). This Section is in substitution 
for the repealed portion of the latter Section. 

Any Commissioner, in carrying out the Land Purchase Acts, may also submit a 
question of law for the determination of the Judicial Commissioner under L. P. 
Act, 1891, Sec. 28 (8). 

As to the procedure on appeals under this Section, and the determination of 
questions of law referred to the Judicial Commissioner, see Land Purchase Rules of 
March, 1897, Order KXXV., post, pp. 853-4. 


42. A mortgagee in possession with power of sale shall for all Powers of 
mortgagee. 


the purposes of the Land Purchase Acts be deemed to be a landlord. 

Under the power conferred by this Section, a mortgagee in possession can give a 
valid consent to the redemption of a rent under the Redemption of Rent Act, 1891, 
the latter Act being one of the Land Purchase Acts as defined by Sec. 48, post: 

Palmer v. Mackin, 33 1. L. T. R. 106. 

Mortgagees who are not in possession have no power to sell directly to the tenants Sale by mortga 
under the provisions of the Land Purchase Acts, as they are not landlords within the Seen iy 
meaning of the Acts. If they desire to have such sales carried out without going 
into possession, they can do so in either of two ways: (1) by filing a petition for sale in 
the Land Judges’ Court. The Land Judge can then sell to the tenants, and by 
virtue of the 4th Section of the Land Purchase Act, 1885, the sale is to be “deemed 
to be a sale by a landlord to a tenant,” so as to enable the tenants to obtain advances 
for the purpose of purchasing, even if the provisions of the 40th Section do not 

apply to the case. Or (2) Without taking any proceedings in the Land Judges’ 
Court, the mortgagees may negotiate a sale to the Land Commission wnder the 
provisions of the 5th Section of the Land Purchase Act, 1885, and the Land Com- 
mission can then re-sell to the tenants. See, on this matter generally. judgment of 
Mownor, J., in Redington’s Hstate, 23 L. R. Tr., at p. 504. 


PART IV. 


ConcEstep Districts Boarp. 


43.—(1.) ere the Congested Districts Board have agreed t0}purchase and 
purchase land, wh her in a congested districts county or elsewhere, sale Ee iotricts 
the Land Commissio\on a request from the Board stating ine son 
gested districts county fo 


the benefit of which the land is purchased, oe. 
and the amount of the 


rchase-money, shall, subject as in 

this Section mentioned, advanc&\the purchase-money to the Board 

in like manner as if the BoardNyere a tenant purchasing his 
holding under the Land Purchase ActXgs amended by this Act. (a) Vag 

(2.) The advance shall not be made, it exceeds, or together 
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Sect. 438. 


ith any previous advance on account of the county for the benefit 
o\ which the land is purchased not repaid or written off will exceed, 
twQnty-five times the share of the county (4) in the interest on 
the \hurch surplus grant (referred to in Section thirty-five of the 
Purchase of Land (Ireland) Act, 1891), after deducting from that 
share ay prior charges, whether under this Section or otherwise, 
including\such proportion of contingent charges under Part Two 
of the Purkhase of Land (Ireland) Act, 1891, as the Treasury may 
fix. 

(3.) The adYance shall be repaid by the Board by an annuity of 
the same amoukt, and involving the same interest and sum for 
repayment of caplal, as if it were an annuity payable by a tenant 
purchasing his hol&ing, and the amount of such annuity shall be 
deducted by the Land Commission from the interest on the church 
surplus grant. 


54 & 55 Vic; 
c. 48. 


54 & 55 Vic., 
ce, 48. 


(4.) Where the Land Commission make an advance to a tenant 
for the purchase of his ht Iding from the Congested Districts Board, 
the amount of the advan\e shall be written off the debt due from 
the Board for advances m\de to them on account of the congested 
districts county for the benefit of which the Board purchased the 
land, in such manner as may\ be arranged between the Land Com- 
mission and the Board, and sNall be treated as the redemption of 
a proportionate part of the anmities payable by the Board to the 
Land Commission. 

(5.) Where land is purchased the Congested Districts Board 
for the benefit of more than one congested districts county, the 
Board shall state in their request \to the Land Commission the 

proportion of the purchase money which is to be treated as being 

\ advanced for the benefit of each coun Y. 

s (6.) *he Land Commission shall not make any advance in respect 
of any purchase by a tenant from the Board of a small holding, 
as defined in the Purchase of Land (Ireland) Act, 1891. 

(7.) The Congested Districts Board shall not buy any land held 
under a lease for a term of years of which less than sixty are 
unexpired at the time of the sale, unless they hold or buy the 
reversion expectant upon the determination of such lease. 

(a) Provision is made by the Congested Districts Board Act, 1899, for the redemp- 


tion of “superior interests” by the Land Commission, in the case of an advance 
Né , 


being made for the purchase of land by the Congested Districts Board under this 
Section. See that Act, Sec. 2, post, p. 603. 


54 & 55 Vic., 
c, 48, 


*This Sub-section is repealed by Congested Districts Board Act, 1899, Sec. 4, post. 
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The same Act requires that the ownership of land, for which an advance is made 


under this Section, shall be registered under the Local Registration of Title Act, 
1891 (See. 3). 


(0) The limit provided by Sub-section 2 of this Section is now increased to an 
amount not exceeding fifty times the share of the county in the interest on the 
church surplus grant. Land Purchase Act, 1901, Sec. 1, Sub-sec. 2, post, p. 605. 


44.—(1.) The Congested Districts Board may sell land to a 
tenant of a small holding for the price agreed upon, and credit 
the purchaser with the whole or any part of the purchase money, 
and such purchase money shall be secured to the satisfaction of 
the Board, and be payable by such annuity payable half-yearly, 
and calculated at such rate of interest as may be agreed on. 

(2.) For carrying such sale into effect the Trustees of the Con- 
gested Districts Board may convey the land to the purchaser 
charged with the said annuity; but the conveyance shall not 
operate to convert the interest of the purchaser in the holding into 
real estate. 

(3.) The particulars of any such conveyance may be communi- 
cated to the Land Commission, and thereafter they shall issue 
half-yearly applications for payment of the half-yearly instalments 
of the annuity charged on the holding, and shall credit or pay to 
the Congested Districts Board all sums received by the Commis- 
sion in respect thereof, and shall furnish to the Board particulars 
of all instalments for which they issue applications under this 
Section, showing which have and which have not been paid. 

(4.) The Trustees of the Congested Districts Board shall have for 
the recovery of any such instalments unpaid the same remedies as 
the Land Commission have for the recovery of unpaid instalments 
of an annuity under the Land Purchase Acts. 

(5.) Holdings purchased under this Section, while subject to any 
annuity for the payment of purchase-money, *shall not be subject 
to the provisions of the Local Registration of Title (Ireland) Act, 
1891, Gut shall be subject to all the provisions of the Land Purchase 
Acts respecting a holding subject to an annuity under those Acts g 
and the power under those provisions to require a holding to be 
sold when subdivided by reason of the death of the proprietor may 
be exercised within twelve months after the sub-division becomes 
known to the Congested Districts Board, notwithstanding that it is 
more than twelve months after the death. 

(6.) Whenever, upon the amalgamation of small holdings, part 


*The words in italics are repealed by Congested Districts Board Act, 1899, Sec. 3, 
post. 


Sects. 48-44 


Sales by Con- 
gested Districts 
Roard of small 
holdings other- 
wise than under 
Land Purchase 
Acts. 


ter a 55 Vic., 
Cc, 


Sects. 44-47. 


Rules for part of 
Act. 


Re-enactment 
with modifica- 
tions of 54 & 55 
Vic:, ¢; 48; 8. 13, 


Application to 
Land Commis- 
sion for re-in- 
statement of 
tenant or for 
purchase of 
holding. 
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of the amalgamated holding is subject to am annuity under this 
Section, and the amalgamated holding is not a small holding, the 
Congested Districts Board may agree with the occupier of such 
amalgamated holding for the purchase by him of that holding 
under the Land Purchase Acts, and the Land Commission may 
sanction the agreement and make an advance as if such occupier 
was in occupation of the whole of such holding under a contract of 
tenancy. 

(7.) On such last-mentioned advance being made by the Land 
Commission, the balance of the principal of the purchase money 
payable by the annuity under this Section shall be treated as 
repaid to the Board out of the advance, and the purchaser and the 
holding shall be discharged from all liability im respect of the said 


annuity. 


45. Rules for carrying into effect this Part of this Act may be 
made by the Lord Lieutenant after communication with the Land 
Commission and the Congested Districts Board. : 


PART. V. 
Evictep TENANTS. 


AG. Section thirteen of the Purchase of Land (Ireland) Act, 
1891, is hereby re-enacted, and shall have effect. with the modifica- 
tion following: Twelve months of the commencement of this Act 
shall be substituted for six months of the passing of this Act. 


4.7,—(1.) Where the tenancy of a holding has been determined 
at any time after the first day of May, one thousand eight hundred 
and seventy-nine, the landlord or the former tenant of the holding, 
or both jointly, may, within twelve months of the commencement 
of this Act, apply in the prescribed manner to the Land Commission 
to act as mediators with a view to the reinstatement of the tenant 
in the holding or with a view to the purchase of the holding by 
the tenant. 

(2.) Upon any such joint application with a view to reinstate- 
ment, the Land Commission may declare the terms and conditions 
as to rent, and the payment of arrears, or otherwise, upon which 
they consider that it would be reasonable that the former tenant 
should be reinstated in the holding, and upon the parties consenting 
within the prescribed time and in the prescribed manner, may 
make an order reinstating the tenant in his holding upon the said 
terms and conditions. 
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(3.) Upon any such joint application with a view to the sale of Sects. 47-48 
the holding, the Land Commission may declare the amount of the 
advance which they are prepared to sanction, and the conditions 
(if any) to be fulfilled previously to the making of such advance, 
and upon the parties consenting within the prescribed time and in 
the prescribed manner, may order an advance, subject to the said 
conditions, in like manner as if an agreement had been made under 
Section thirteen of the Purchase of Land (Ireland) Act, 1891, as —_— 
re-enacted by this Act. 

(4.) Upon such application, whether for reinstatement or for a 
sale being made by either the landlord or the former tenant of 
the holding, the Land Commission may, if they think fit after 
making such inquiry as they think advisable, serve im the prescribed 
manner upon the party not having made the application a notice 
calling upon him to state whether he consents to the application 
being treated as a joint application, and, if the party so served does 
not within the prescribed time after such service object, a joint 
application within the meaning of the Section shall be deemed to 
have been made for reinstatement or for a sale, as the case may 
be, and the Land Commission may thereupon proceed under this 
Section accordingly. 

(5.) Every order under this Section shall be binding upon all 
persons, and be final and conclusive. 

(6.) An order under this Section shall not be made in the case 
of a holding which, on the first day of January, one thousand eight 
hundred and ninety-six, was in the occupation of a tenant. 

(7.) For the purposes of this Section, the expression “former 
tenant” shall include the heir or personal representative, as the 
case may be, of the former tenant. 

This Section does not give the tenant a right to re-enter pending the proceedings : 

Reg (MacManus) v. Justices of Monaghan, 5.1. W. L.. R. 5. 

Rules and forms under this, and the preceding Section were issued by the Land 
Commission on the 16th March, 1897, but are now obsolete, as the time limited by 
the Sections has expired. 


PART VI. 
SUPPLEMENTAL. 

48.—(1.) In this Act, unless-the context otherwise requires— Definitions. 
-The expression “ dwelling-house ” includes any out-house, 
curtilage (a), and garden appurtenant thereto: 

The expressions “Jandlord’”’ and “ tenant’ include respec- 
tively the predecessors in title of a landlord or tenant: 


Sect. 48. 
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The expression “limited owner” means a limited owner 
within the meaning of Section twenty-six of the Landlord and 
Tenant (Ireland) Act, 1870, and includes any person having 
the powers of a tenant for life under the Settled Land Acts, 
1882 to 1890: 

The expression “ lease ’’ includes an agreement for a lease (0) : 

The expression ‘‘ Land Law Acts” (c) means the Land Law 
(Ireland) Act, 1881, except Part V. thereof, the Land Law 
(Ireland) Act, 1887, except Part II., and the Land Law (Ire- 
land) Act, 1888, and the Timber (Ireland) Act, 1888, and the 
Land Law (Ireland) Act, 1888, Amendment Act, 1889, and 
the Redemption of Rent (Ireland) Act, 1891, and does not 
include the Landlord and Tenant (Ireland) Act, 1870, except 
so far as the provisions of it are necessary for giving effect to 
the above-mentioned portion of the Land Law (Ireland) Act, 
1881: 

The expression “Land Purchase Acts” (d@) means the Pur- 
chase of Land (Ireland) Act, 1891, the Land Purchase Acts 
as therein defined, and the Redemption of Rent (Ireland) Act, 
1891: 

The expression 


( 


‘permanent building” (e) shall include per- 
manent structures and sea and river embankments having a 
permanent character: 

The expression “ judicial rent ”’ (7) means a fair rent, whether 
fixed by the Court or by agreement or arbitraticn: or by 
demand of the landlord accepted by the tenant, and any 
reference to an application to fix a fair rent shall include a 
reference to an agreement to fix a fair rent or to refer to 
arbitration the fixing of a fair rent, or to the demand of an 
increased rent. by the landlord: 

The expression “ prescribed ”’ means prescribed by rules made 
by the Land Commission, save that where the expression refers 
to financial matters it shall mean prescribed by rules made by 
the Treasury, and where the expression relates to matters 
connected with the Land Judge it shall mean prescribed by 
rules made under Part Two of this Act: 

The expression ‘“‘ Receiver Judge ” means the judge assigned 
under Section nineteen of the Purchase of Land (Ireland) Act, 
1885, for the execution of the duties in that Section mentioned. 


(2.) In the definition of “holding” contained in the Land Law 
(Ireland) Act, 1881, “parcel of land” shall be deemed to include 
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an undivided share of land (g), whether held alone, or held under ect. 48 
the same contract of tenancy with land held in severalty. 

(3.) Any jurisdiction vested by this Act in the High Court in 
relation to the purchase money under the Land Purchase Acts, or 
otherwise in relation to those Acts, shall, subject to rules of Court, 
be exercised by a Land Judge. 


(a) “ Curtilage ” has been defined as “a little garden, yard, field, or piece of void- Curtilage. 
ground lying near and belonging to the messuage” (Touch. 94). In Marsden v. 
London, Chatham and Dover Railway Company (L. R. 6 Eq. 101, 7 Eq. 546), it was 
held that a vacant piece of ground in front of a public-house, not fenced off from the 
street, which was ordinarily used as a means of approach for vehicles to the front 
door of the house, came within the definition of a “curtilage,” and was part of the 
house within the meaning of the 92nd Section of the Lands Clauses Act. See also 
Stecle v. Midland Railway Co. (lL. R. 1 Ch. App. 275), where the rule is laid down 
that by the description of a house, what is necessary for the convenient occupation 
of the house will pass (See judgment of Turner, L.J., at p. 289). 

(b) A similar definition of the term “lease” is contained in the Landlord and fease. 
Tenant Act, 1870 (Sec. 70). Under this it has always been held that a tenant 
holding under an agreement for a lease is in the same position as regards his rights 
under the Land Acts as if a lease had actually been executed. An agreement for a 
lease for ever, it has also been held, entitles the tenant to apply under the Redemp- 
tion of Rent Act: Donnelly v. Galbraith, 28 1. L. T. R. 54 (L. C.). 

(c) The definition of “Land Law Acts,” it will be observed, includes the Redemp- Land Law Acim 
tion of Rent Act, 1891, and excludes the Landlord & Tenant Act, 1870. This 
definition is, however, like all the others contained in the Section, qualified by the 
opening words, ‘“‘ unless the context otherwise requires”; and it has been held by 
the Court of Appeal that, as used in Sec. 7, Sub-sec. 3, the phrase * Land Law Acts” 
does not include the Redemption of Rent Act, 1891: Cowell v. Buchanan [1898], 2 I. ; 
R. 147. The same construction appears, also, to apply to Sec. 5, Sub-sec. 2; but it 
is doubtful how far it applies to Sub-sec. 1 of each of these Sections. See note (r) 
to Sec. 5, ante, p. 540, and note (a) to Sec. (7), ante, p. 544. 

The exclusion of the Landlord and Tenant Act, 1870, from the definition of “ Land Land Purchase 
Law Acts,” is of importance with reference to improvements. Prior to the passing Pete 
of this Act, the right of a tenant to compensation for improvements when quitting 
his holding corresponded in every respect to his right to claim exemption from rent 
upon the improvement when having a fair rent fixed. Now, for the first time, a 
difference is introduced, and tenants, in many cases, will, for the future, be entitled 
to claim exemption from rent upon their improvements under the 1st Section of this 
Act, though, upon quitting their holdings, they would not be entitled to compensa- 
tion for the same improvements. 

(d The Land Purchase Acts as here defined include the Landlord and Tenant Act, 

1870 (Parts II. and III.); the Landlord and Tenant Act, 1872; the Land Act, 1881 
(Parts V., VI., and VII.); the Tramways and Public Companies Act, 1883 (Part ETS) i 
the Land Purchase Act, 1885; the Land Act, 1887 (Parts II. and IV.); the Land 
Purchase Acts, 1888, 1889, and 1891; the Redemption of Rent Act, 1891; and the 
Land Act, 1896 (Parts II., III., and V.). (See Land Purchase Act, 1891, Sec. 42 
and Sec. 50, Sub-sec. 4 of this Act, post). The Redemption of Rent Act, 1891, had 
already been held to be one of the Land Purchase Acts within the meaning of Sec. 
92 of the Local Registration of Title (Ireland) Act, 1891. (In re Keogh, Grantor ; 
Kettle, Grantee [1896], 1 I. R. 285.) 


2.Q 


a94. Land Law (Ireland) Act, 1896. 


Sects. 48-49. (c) In the 4th Section of the Landlord and Tenant Act, 1870, where the term 

eee “permanent building ” also occurs, it has generally been construed as applying only 

building. to buildings of stone and mortar, or brick and mortar. The definition here given 
would appear to have a wider meaning. Sea and river embankments are frequently 
made of earth, and certainly, when so constructed, may have a permanent charac- 
ter; they would then be “permanent buildings” within this definition. If this be 
so, it would seem to follow that ordinary earthen fences, if well constructed, would 
also be “permanent buildings.” The importance of this extension of the term is 
that a tenant under Sec. 1, Sub-sec. 7, of this Act, can claim exemption from rent 
in respect of permanent buildings, whenever made, as well as in respect of the 
reclamation of waste land, no matter how long it has been reclaimed ; but as regards 
other improvements he is only entitled to exemption from rent in respect of these if 
they were made since 1850. 

Judicial rent, (f) Under Sec. 4 of the Land Act, 1881, if a landlord demands an increase of rent 
from the tenant of a present or a future tenancy, and the tenant agrees to pay it, a 
statutory term is thereby constituted, without any order of the Court. The rent 
payable during a statutory term created in this way is not referred to in the Act of 
1881 as a “judicial rent”; that term being confined to a rent fixed by the Court 
(Sec. 8 (2), or by agreement and declaration filed under Section 8 (6). This 
definition thus extends the term to the case of a statutory term created under Sec. 
4 or Sec. 20 (2) of the Act of 1881. 

ages share (y) This Sub-section has been passed to meet the decision of the Court of Appeal 
in Cummins v. St. Leger [1896], 2 1. R. 603; 291. L. T. R. 88, where it was held 
that the lessee of an undivided share of land was not the occupier of a holding within 
the meaning of the Redemption of Rent Act, 1891. 

Where a partition order was made pending proceedings in the Land Commission 
to have a fair rent fixed by the tenant of an undivided share of land, it was held by 
the Court of Appeal that this Section applied, and that the tenant was entitled to 
have a fair rent fixed : Kennedy v. AM ‘Loughlin [1898], 21. R. 364; 32 1.L. T. R.113. 

Compare, also, Sec. 5 (3), ante, which provides for the case of joint tenants or 
tenants in common actually occupying portions of the holding in severalty; and 
enables the Court to fix a fair rent for a portion of a holding so separately occupied. 


Saving of Ulster 49. Nothing in this Act contained shall prejudice or affect any 
énant Ti 
custom. right (a), benefit (6), or presumption (c), exercised or enjoyed under 


or by virtue of the Ulster tenant right custom, or any usage 
corresponding thereto. 


The practical matter for consideration in reference to this Section is what special 
privileges a tenant holding under the Ulster custom still possesses, as contrasted with 
other tenants throughout Ireland. These may be considered under the three heads 
of (1) rights, (2) benefits, and (3) presumptions, as mentioned in the Section. 

Right of sale (a) First, as regards rights, the essential characteristic of the Ulster custom is the 
salting right of sale. This, indeed, is held by some judges to be the only incident of the 
custom of which the Courts can take judicial notice (Per Houmes, L.J., Adams v. 
Dunseath (No. 2) [1899], 21. R., at p. 542). This right of sale is not an unrestricted 
right. It is subject to “restrictions, limitations, and conditions which vary 
infinitely ” according to the usages prevailing on particular estates (Ibid). As to the 
nature of some of these particular restrictions upon sales under the custom, which 
have been proved to exist, see note (s) to Land Act, 1881, Sec. 1, ante, p. 238. 
But the right of sale under the custom is unfettered by the right of pre-emption at 
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the “true value” conferred upon landlords by Land Act, 1881, Sec. 1, in case of 
sales of tenancies under that Section. Nor is it subject to the duty of serving the 
notices prescribed by the Act of 1881 and the rules made thereunder. This right to 
sell under the custom, as distinguished from a sale under the Act, continues to 
exist, even though the tenant acquires a statutory term at a fair rent under the 
Land Acts: Ballatine v. Gosford, 35 1. L. T. R. 189, 3 Greer 273. “The manifest 
intention of the Land Acts,” says ANDREWS, J., in that case, ” since the legalisation 
by the Act of 1870 of the usages prevalent in Ulster, and known as the Ulster tenant- 
right custom, was to guard and protect, and not to imperil it” (5 I. L. T. R., at 
p. 190). As to how a transfer of a tenancy is effected under the custom, see further, 
note (s) to Land Act, 1881, Sec. 1, ante, p. 238. 

Upon breach of a statutory condition, a tenant holding under the Ulster custom 
has also a special privilege over other tenants, for he does not thereby forfeit the 
benefit of the custom (Land Act, 1881, Sec. 20 (4), though a tenant, not so circum- 


Sect. 49. 


stanced, loses his right to compensation for disturbance, if compelled to quit his 


holding in consequence of the breach (Land Act, 1881, Sec. 13 (6)). 

(b) Secondly, as regards benefits, the chief benefit which a tenant, holding under 
the Ulster custom enjoyed during the continuance of his tenancy, even prior to the 
passing of the Act of 1881, was a right to exemption from rent upon his improve- 
ments: Carraher v. Bond, 61. L. T. R. 19; Donn 319; Bennett v. Jones, Donn 514. 
“Any landlord insisting on rent in respect of improvements made, not by himself, 
put by the tenants for the time being, whether holding under one continuous 
tenancy or under distinct successive tenancies transmitted from one tenant to 
another, has always been dealt with as infringing on the custom by thus demanding 
what was unreasonable and unfair.” (Per Law, C.. Adams v. Dunseath, 10 L. R. 
Ir., at p. 118.) By the Act of 1881 this privilege was extended to all agricultural 
tenants (Sec. 8 (9), but in the case of other tenants it was considerably restricted 
by the application of the limitations imposed by the 4th Section of the Act of 1870, 
as regards compensation for improvemenis to the fixing of a fair rent. The 4th 
Section of the Act of 1870 had, however, no application when the Ulster custom 
prevailed: 4dams v. Dunseath, 10 L. R. I. 109; 16 1. L. T. R. 59 (See judgment of 
Law, C., 10 L. R. Ir., at p. 118): Smith v. Downshire, Greer Leading Cases, App. 
88. Until the passing of the present Act, therefore, a tenant holding under the 
Ulster custom, upon having a fair rent fixed under the Land Acts, was entitled to 
‘exemption from rent in many cases where another tenant would not be so exempt. 
Sub-sec. 7 of Sec. 1 of this Act now provides that Sec. 4 of the Act of 1870 shall not 
authorise the allowance of any rent in respect of any improvements, except improve- 
ments other than permanent buildings and reclamations of waste land made before 
1850. It is only, therefore, in respect of these last improvements that the tenant 
holding under the Ulster tenant right custom has now any advantage over other 
tenants. See note (g) to Land Act, 1881, Sec. 8, ante, pp. 272-276. 

Special usages may, however, still be proved to exist under the Ulster custom as 
to improvements giving advantages to tenants under the custom not possessed by 
other tenants. Thus in Smith v. Downshire (Greer Leading Cases, App. 88) it was 
proved that according to the custom prevailing on the Downshire estate, when a rent 
was being fixed on the termination of a lease, no rent was imposed on improvements 

made by the tenant, even though they were made in pursuance of a covenant contained 
in the lease, and effect was given to this particular custom in fixing the fair rent. 
Even under the present Act, a tenant, not enjoying the benefit of the custom, would 
be liable to pay rent on such improvements. See nove (k) to Sec. 1, ante, p. 512. 
Such a custom will not, however, be presumed to exist; evidence must be given to 
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prove its existence in the particular case in which it is claimed. Per Mrreprra, J., 
Cope Estate, 32 1. L. T. R. 170. 

Subject to these qualifications, and in the absence of evidence of particular 
customs affecting the amount of rent to be fixed in case of a holding where 
improvements have been made, the methods of the Land Commission in estimating 
fair rents do not vary as between holdings subject to the custom and those not so 
subject: Upton v. Dufferin, 32 I. L. T. R. 118 (8. C.). See also judgment of 
Hoimes, L.J., in Adams v. Dunseath (No. 2) [1899], 2 I. R., at_p. 543. 

(c) Thirdly, as regards presumptions. It is here that the tenant holding under 
the Ulster ‘custom has still the greatest advantage over other tenants. The 
presumption that the improvements upon a holding were effected by the tenant is, 
in the ordinary case, governed by the 5th Section of the Act of 1870, restricted, as 
regards applications to fix fair rents by Sec. 1, Sub-sec. 10 of this Act. See note 
(m) to that Section, ante, p. 518. But the Sth Section of the Act of 1870, in express 
terms, excludes from its operation holdings subject to the Ulster custom, and in these 
cases a general unrestricted presumption that improvements of all kinds were made 
by the tenant has, as a rule, been applied by the Land Commission in fixing fair 
rents: Harper v. Dufferin, 1 Greer 253 (L. C.). “This Court for years,” says 
Mrreprru, J., in that case, “has been acting upon the view that in case of tenant- 
right estates, where it is proved or admitted that the usage under which the farms 
on the estate are held, is one of general and unrestricted tenant-right, a presump- 
tion of fact arises on which the Court, in fixing a fair rent, is at liberty to act, and 
justified in acting, unless the presumption is displaced by evidence to the contrary, 
that the existing and effective improvement works upon the holding are tenants” 
improvements” (1 Greer, at p. 272). As to the limits on this presumption, see, 
however, judgment of Bewtey, J., in M‘Giynn v. Abercorn, Greer Leading Cases, at 
pp. 594-5. 

The practice of the Assistant-Commissioners in allowing for improvements by the 
tenants when fixing rents in cases subject to the Ulster custom, is laid down as 
follows by Batter, L,A.C., in Boyle v. Richardson, 28 I. L. T. R. 153:—* The general 
rule of law in Ulster custom cases is that the tenant is entitled to credit for all 
improvements which are found to exist on the holding. In all cases the presump- 
tion is that the improvements have been made by the tenant or his predecessor in 
title, and that the onus lies on the landlord of showing the contrary. It is, however, 
one thing to presume the ownership of improvements, and another thing to show 
that they exist; consequently, in Ulster custom cases a marked distinction has to be 
lrawn between the two great classes of improvements—viz., those which add to the 
value of the holding as an equipped farm, and secondly, those which actually affect 
the productive capacity of the soil. In the first class are included buildings, fences, 
and farm roads. In the second, drains, reclamation, and tillages. The first class of 
improvements are part of the general equipment of the holding, and are evident to. 
all comers. In Ulster custom cases the presumption as to the ownership of improve- 
ments being in favour of the tenant, all improvements of this class, namely, houses, 
fences, and farm roads, which are found to exist on the holding, are, without any 
proof, presumed to be the property of the tenant, and should be exempted from rent. 
unless proved to be the property of the landlord. As regards the second class of 
improvements, although a similar presumption exists as to their ownership, in. 
practice a different procedure has to be applied. Drainage and reclamation are not 
self-evident in the majority of cases. As to whether drains exist 1m a certain field, 
or whether a particular piece of land has been reclaimed, 1s a matter of evidence; 
consequently, in this (second) class of improvements—those that affect the productive: 
capacity of the soil without being self-evident—some proof must be furnished that. 
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those improvements exist before the presumption as to ownership can be applied, Sects. 49-50 
and before credit can be given. Once, however, it is shown that they do exist, then as 
the presumption arises, and it is not necessary that the tenant should show that he 
or his predecessor in title has made them.” F 
See further as to the Ulster custom generally, and the evidence by which it may 
be proved to exist, notes to L. & T. Act, 1870, Sec. 1, ante, pp- 160-165. 


50.—(1.) Part One of this Act shall, save as is by this Act Application and 
expressly provided, apply to every proceeding pending (a) at the parts of Act. , 
commencement of this Act. 

(2.) An application to fix a fair rent for a holding shall not be 
refused on the ground of any previous decision (2) with reference 
to the holding or any part thereof, whether between the same 
parties or otherwise, if such application can be sustained under this 
Act or any of the Land Law Acts as amended by this Act, and 
where a tenant would, if this Act had been in force at the passing 
of the Land Law (Ireland) Act, 1881, be now a present tenant, 44 & 45 Vie., 
and either the landlord has not, since the passing of the said Act, aii 
or the thirty-first day of December one thousand eight hundred 
and eighty-two, as the case may be, resumed possession of the 
holding, or if he resumed the tenant has redeemed or been rein- 
stated in his former tenancy, the tenant shall be deemed a present 
tenant for the purpose of any such application (c). 

(3.) Parts One and Two of this Act shall be construed as one 
with the Land Law Acts, and together with those Acts may be 
cited as the Land Law Acts, and shall apply to all holdings to 
which the Land Law Acts or any of them, as amended by this Act, ot 
apply, and Section twenty-two of the Land Law (Ireland) Act, 1881, « 49. % 
shall apply as if the said Acts and Parts of this Act were part of 
the foregoing provisions of the said Act of 1881, within the meaning 
of the said Section. 

(4.) Parts Two, Three, and Five of this Act shall be construed as 
one with the Land Purchase Acts as herein defined, and, together 
with those Acts may be cited as the Land Purchase Acts. 

(5.) The provisions of Part III. of this Act with respect to 
superior interests and a vesting order (d) shau not, without the 
consent of the vendor and purchaser, apply to proceedings in respect 
of any agreement made before the commencement of this Act. 

(6.) Part Four of this Act shall be construed as one with the 
Congested Districts Board (Ireland) Acts, as defined in the Con- 
gested Districts Board (Ireland) Act, 1894, and together with those 
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Acts may be cited collectively as the Congested Districts. Board 
(Ireland) Acts (e). 


(a) Where a notice of appeal to the Court of Appeal in a town park case was: 
current when the Act passed, it was held that there was’ a “ proceeding pending” 
within the meaning of this Section, and that the tenant was entitled to rely upon 
Sec. 6 of this Act: Rogers v. Murphy, 30 I. L. T. R. 152 (C. A.). 

Similarly in Fou v. Gloster (30 I. L. T. RB. 169) the Land Commission held that 
Section 19 (ante), which in effect deprives the landlord of his right of pre-emption 
under Section 1 of the Land Act, 1881, in the case of a voluntary assignment of a 
tenancy, applied to a case where the deed was executed before the passing of the: 
Act, but the landlord did not move to set it aside until afterwards. 

In Cope v. Cunningham [1897], 21. R. 467; 31 I. L. T. R. 37, the Court of Appeal 
held that the provisions of Section 1, requiring a schedule to be filled up in every 
case, applied where a Sub-Commission order had been made before the passing of 
the Act, and the case came on for appeal before the Head Commissioners after the 
passing of the Act. 

(6) The effect of the opening words of Sub-sec. 2 is that if any change in the law 
applicable to a particular holding has been made by this Act, the tenant is not 
bound by any previous decision, dismissing the case, based upon the former law, 
whether he himself was a party to that decision or not. He is entitled to serve a 
new originating notice to have a fair rent fixed, and his case will be heard on its 
merits, and decided according to the law now in force. Thus where an application 
to fix a fair rent lad been dismissed on the ground that the holding was let for 
temporary convenience, there being a clause in the lease enabling the landlord to 
resume possession of part of the holding for building purposes (Butterly v. Carroll, 
26 L. R. I. 93), it was held on a second application after the passing of this Act, 
having regard to Sec. 8, ante, that a fair rent should be fixed : Butterly v. Carroll 
(No. 2), 341. L. T. R. 31, 141; 3 Greer 35 (C. A.). And where a holding, consisting 
of 113 acres and a mill, was held to be excluded from the Land Acts as being partly 
non-agricultural in 1888, a fresh originating notice having been served after the 
passing of this Act, it was held by the Court of Appeal that a separation of the 
holding could be made under Sec. 5 (2), ante, and a fair rent fixed upon the agricul- 
tural portion: Ryan v. O’Brien [1900], 2 I. R. 539; 341. L. T. R. 89; 2 Greer 251. 

But where there has been no alteration in the law affecting a particular holding, 
this Section does not allow a proceeding to be brought a second time merely for the 
purpose of having a re-trial of a question of fact - Buccleugh v. Rainey [1899], 21. R. 
569 (C, A.), reported as Rainey v. Duke of Manchester, 1 Greer 16; Cowan v. 
Alexander, Greer Leading Cases, App. 26 (L. C.); M‘Auliffe v. Hickman, 2 Greer 
22 (L. C.), whether the previous decision relates to the status of the tenant or the 
character of the holding; Beakey v. Cosgrove, 1 Greer 155 (L. C.), and even though 
new evidence may be produced: Wixon v. Greene, 1 Greer 329 (L. C.). The same 
rule applies even where the previous decision was only that of a Sub-Commission 
and the case is on the «second hearing brought before the Land Commission itself : 
Hamilton v. Nelson, 1 Greer 344, 368. See also judgment of Frrzcrszon, L.J., 
Magner v. Hawkes (No. 2) [1900], 27. R., at pp. 469-70. 

(c) Commenting on the latter clause of Sub-sec. (2), Hotmes, L.J., says: “The 
obvious meaning of the words is, that although the tenancy has been put an end to, 
still, if the tenant has been allowed to remain in possession, he shall be deemed to 
be a present tenant for the purpose of the application” : Kennedy v. M‘Loughlin 
[1898], 21. R., at p. 374. There must, however, have been a tenancy of some kind 
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in existence after the Land Act, 1881, came into force, and before 31st Dec., 1882. Sects. 50-52 

Mere occupation is not sufficient: MeWello v. Hanratty, 33 I. L. T. R. 51. ae 
Quite apart from the provisions contained in this Section, a landlord could Reinstatement 

always reinstate an evicted tenant as a present tenant, even though the period for ee pA 

redemption had expired before the reinstatement, and it was a question of fact to 

be determined upon all the evidence, whether in reinstating him he intended to set 

up the former tenancy again, or to create a new one: Thonvpson v. Templetown, 27 

I. L. T. R. 55. (See as to this point, Land Act, 1881, Sec. 20 (2), and Land Act, 

1887, Sec. 7 (3).) 

The reinstatement required by this Sub-section to entitle a tenant who has been Attornment by 
put out of possession to be deemed a present tenant is not a reinstatement in the pear ee 
holding, but in the tenancy ex'sting prior to the eviction. Where a superior landlord 
recovered possession of a holding for non-payment of rent in 1892, and on execution 
of the writ of possession, the physical occupation of certain sub-tenants was not 
disturbed, but they were allowed to attorn to the head landlord, and signed new 
agreements for tenancies under her, it was held by Brewxey, J., that the landlord 
must be treated as having resumed possession within the meaning of this Section, 
and that the sub-tenants had not been ‘“‘reinstated”’ in their tenancies, so as to 
make them now present tenants by force of this, and the 12th Section, ante: Himes 
v. Bell [1897], 2 I. R. 357; 31 I. L. T. R. 110. See, however, contra, Ferris v. 

Thompson, 30 I. L. T. R. 147 (Sub-Com.). 

(d) See Secs. 31 to 34, ante. Notwithstanding this Section, however, it was held 
by Mavpen, J., that the provisions of Sec. 34 (1), as to privileges previously enjoyed 
by permission of a landlord applied to a case where the agreement to purchase was 
made before this Act passed, but the vesting order was not issued until after it 
became law: Coote v. Phelan, 35 1. L. T. R. 196. 

(ec) All the Congested Districts Boards Acts down to that of 1901 (1 Ed. Vil., 
ce. 34), will be found in their proper chronological order in this volume. 


51. This Act may be cited as the Land Law (Ireland) Act, 1896. Short title. 


52. The Acts specified in the Second Schedule to this Act are 
hereby repealed to the extent mentioned in the third column of 
that schedule. 


Repeal. 


SCHEDULES. Schedule 1. 


FIRST SCHEDULE. ; 
Section I. (1). 
Form or ScHEDULE FoR RECORD.* 
Particulars of Holding taken into consideration in fixing the Judicial Rent. 
No. of Ordnance Sheet. 


County Tenant 
Record No. Landlord 
Date upon which holding inspected day of 189 


Who attended inspection on 
behalf of Landlord ? 
Do. on behalf of Tenant?’ 
1. Character of holding :— 
The land in a holding may be all of uniform character, or it may consist of two or 
more of the qualities of land indicated in the following Schedule, which should be 


*This form of Schedule is no longer in use. Three new forms, varying according 
to the situation of the holding, have been prescribed by Land Commission Rules of 
20th July, 1899. See post, pp» 767-789. 
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carefully filled up according to the facts. The acreage of each class of land found in 
the holding should be set out in the column given for the purpose, and this area 
should be marked off with a blue coloured line on the Ordnance Survey Map of 
the holding, and also marked with the letter or letters corresponding with same in 
the Schedule. These areas should be stated with as near an approach to accuracy 
as under the circumstances is possible. The record number of the holding should in 
each case be marked on the Map, and where more than one holding is marked on 
the Map a Schedule of holdings with the record numbers, and tenants’ names is to 
be written on the right hand margin on the map. The exterior boundaries of each 
holding must be carefully marked on the M ap with a red coloured line. 


(1) Scuepue of classes of land. 


Fair Rent per Acre (excluding 

| | Buildings), on the assumption 
—— Area in Statute Measure _ that all Improvements thereon 
| were made or acquired by the 
| Landlord 


| 


Grass Lands, ae R. P, £ S. d. 
A ist class 
B 2nd class 
C 3rd class so 
D 4th class 


E 5th class, mountain and un- 
reclaimed bog ... 


F Ist class, permanent meadow 

G 2nd class, permanent meadow 

Land in tillage or worked in 
rotation, including pasture 
or meadow of a temporary 
character : é 

H Ist class 

I 2nd class 

K 38rd class 


L 4th class, reclaimed moun- 
tain or bog 


X waste (description) 


Total area 


2. For what description of stock is the grass land best suited ? 

. Carrying power in sums or collops of grass land, stating the months during 
which the season usually continues, and how hay is provided ? 

4. How is the holding used ? 

5. The condition as to cultivation, deterioration or otherwise of the holding and 
the buildings thereon. Does the soil show traces of improvement or of deterioration, 
and to whom is the improvement or deterioration to be attributed P 

6. Does the holding or any part of it require to be drained, and, if so, how much 
of the holding? Mark part requiring drainage on map by thin parallel black lines. 

Te Improvements: Proved in Court (excluding buildings) whether made by land- 
and present capital value thereof, and the increased letting value due thereto, and 
to exist on Inspection, to be stated in detail, together with the nature, character, 
lord or tenant, which are at present a bona fide benefit to the holding and are found 
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the date so near as can be ascertained, at which the same were made, and the 
deduction from rent made. 

8. Burpines: If tenants state so, if landlords specify particulars of same, the 
date, so near as can be ascertained, at which they were made, state fair annual 
value, whether they have been kept in repair, and by whom, and any deduction 
from rent made on account thereof, and the extent (if any) to which the landlord 
has paid or compensated the tenant in respect thereof. 

Improvements under this head shall be distinguished according as— 

(a) they have been made wholly or partly by or at the cost of the tenant; and 
(b) the landlord has paid or compensated the tenant in respect thereof. 

9. Srrvation: As to markets, railways, and county roads. 

10. What per centage (if any) has been added for proximity, or what (if any) has 
been deducted in consequence of remote position ? 

11. Give particulars of any right of turbary, commonage, mountain grazing, or 
seaweed—and state whether turbary is inside or outside holding, what amount has 
been added for any of those appurtenances. 

12. Loca Rares—Average poor rate in 1i. Average county cess in IJ. 

13. Special incidents of holding, such as aspect, elevation, and water supply, and 
general observations. 

(To be signed by Lay Assistant-Commissioners.) 

14. The following improvements included in enumeration in paragraph No. 7 
were made or acquired by the tenant or his predecessors in title, and are exempted 
from rent. 

15. For what rights (if any) referred to in answers to query No. 11 has an addition 
been made to the rent? 

16. Upon what assumption with regard to the respective liabilities of landlord and 
tenant as to rates and taxes mentioned in answers to query No. 12, has the judicial 
rent been fixed P 

(Lo be signed by Legal and Lay Assistant-Commissioners. ) 

17. The annual sum which should be the fair rent of the holding on the assump- 
tion that all improvements thereon were made or acquired by the landlord. 

18. The fair rent of the holding. 

19. If tenancy has been purchased since the Land Act, 1870, give date and amount 
of purchase money on each sale. 

20. What changes of rent have been proved in evidence? 

(To be signed by Legal Assistant-Commissioner alone.) 


SECOND SCHEDULE. 
Acts REPEALED. 


Session and Chapter Short Title Extent of Repeal 


33 & 34 Vic., c. 46. | Landlord and Ten- | Section thirty-five. 
ant (Ireland) Act, 


1879 In section eight, sub section (2), from 
44 & 45 Vice., c. 49. Land Law (Ireland) ‘‘as from the period” down to 
Act, 1881 “« decision of the court,” and sub- 


section (3),from ‘‘from the rent 
day,’ down to ‘‘has been given.” 

Section twenty-four, from ‘‘as 

follows” to ‘* fair rent for the 

holding,’’ being the end of sub- 

section (1). 

Tn section twenty-six from ‘the Land 
Commission may advance” down 
to ‘‘ payable by the tenant,’’ being 
| sub section (4). 

Section twenty eight from the  be- 
ginning down to ‘‘purchaser there- 
in mentioned,” being sub-sections 
(1) and (2). 

In section thirty, sub-section (3), from 
‘on the terms’’ down to “ 1870,” 

where that figure next occurs, and 

from ‘‘and shall pay’’ down to 

‘receive the same.” 

Section thirty-three. 


Sched. 1-2 
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Schedule 2. 


Session and Chapter 


Short Title 


| 


Extent of Repeal 


44 & 45 Vic., c. 49 


48 & 49 Vic, c. 73 


50 & 51 Vic., c. 33 


51 & 52 Vic., c. 49 


54 & 55 Vic., c. 48 


Land Law (Ireland) 
Act, 1881 
Purchase of Land 
(Ireland) Act, 
1885 
Land Law (Ireland) 
Act, 1887 


Purchase of Land 
(Ireland) Amend- 
ment Act, 1888 


The Purchase of 
Land (Ireland) 
Act, 1891 


In section fifty-eight, sub-section (1) 
sub-section (2) down to “home 
farm or” and sub-sections (3) and (4) 

In section two, from “it shall not be 
lawful” to the end of the section, 
being paragraph (c). 

In section four, the words “‘ such value 
“to be calculated according to the 
“‘table in the Schedule to this Act.’’ 

Section nine, sub-sections (1) and (2). 

In section fourteen, from ‘‘the Land 

Commission shall register” down to 

“local registration.” 

section seventeen, from ‘‘the 
additional members of the Land 

Commission” down to ‘with the 

said additional Commissioners.” 

Section twenty-four. 

Section one down to ‘‘ passing of this 
Act.” 

In section four, from ‘‘a tenant may 
also”’ to ‘‘and otherwise.” 

Section five. 

Section seventeen. 

In section eighteen, fronr “section 
thirty-four” to the end of the'section, 
being sub-section (2). 

Section one, down to “‘said sub-section 
and.” 

Section three, save as regards agree- 
ments for purchase made before the 
passing of this Act. 

Section six. 

In section four, sub-section (2), from 
“in paying to the guarantee fund”’ 
to the end of the sub-section, being 
paragraph (d) 

Section seven, from ‘and an annual 
sum ”’ to end of section, 

Section eight, save as respects any 
purchaser’s insurance money paid 
before the commencement of this 
Act. 

In section twenty-nine, sub-section (1), 
from ‘provided that” to ‘Act, 
1881,’ where those words next first 
occur; and sub-section (2). 

In section forty-two, from “the ex- 
pression annual yalue’”’ to ‘so 
determined.” 


In 


CONGESTED DISTRICTS BOARD CRELAND ACT), 1899. 
(62 & 63 Vic., Cap. 18.) 


oN 


An Act to amend certain provisions of the Land Law (Ireland) 
Act, 1896, affecting the Congested Districts Board, and to make 
further provision for the expenses of that Board out of money 
provided by Parliament. 

[1st August, 1899.] 

Be it enacted, &c. 

1. Where the Congested Districts Board make an offer to the Sects. 1-2. 
Land Judge for the purchase of an estate or part of an estate Amendment of 
for the purpose of re-selling the same to the tenants thereon, the ed meth 
provisions of Section forty of the Land Law (Ireland) Act, 1896 by Congested | 
(in this Act referred to as the principal Act), shall be suspended, 
and shall not have effect in the case of that estate or part of an 
estate unless and until the offer is refused by the Land Judge, or is 
withdrawn. 


2.—(1.) Where the Land Commission have made an advance to Provision for 
emption of 


the Congested Districts Board under Sub-section (1) of Section pabarior\eseeie 
forty-three of the principal Act, and the land purchased by the ease of ld by 
Board is subject. to any superior interest as defined by Section bia oo Ve, 
thirty-one of the principal Act, or any incumbrance as defined by ¢.°6. 
Section thirty-four of the Land Law (Ireland) Act, 1887, the Land ° 38. 
Commission may on the application of the Board exercise any 
powers for the apportionment and redemption of superior interests 
conferred on them by the Land Purchase Acts, and may direct that 
a sum of guaranteed land stock equivalent at the price of the day 
to the redemption price of the superior interest, or the amount due 
in respect of such incumbrance, as the case may be, shall be 
advanced and disposed of in like manner as if the advance were 
made to a tenant for the purchase of his holding, and the amount 
of such advance shall be repaid by the Board in the manner pro- 
vided by Sub-section (3) of the said Section forty-three. 

(2.) Rules for the purposes of this Section may be made by the 
Land Commission, and shall be laid before Parliament 

Rules under this Section were issued by the Land Commission dated May 21st, 1900. 
See post, pp. 917-919. 
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Sects. 3-6. 3.—(1.) Notwithstanding anything in Sub-section (1) of Section 


forty-three of the principal Act, the Land Commission shall not 


Amendment of 
59 & 60 Vic., 
c. 47, 88.43 & 44 
with respect to 
registration of 
land and stamp 
duty. 

54 & 55 Vic., 
c. 66. 


make an advance under that Sub-section unless the ownership of 
the land is registered under the Local Registration of Title (Ire- 
land) Act, 1891. 

(2.) Where the ownership of any land has been registered under 
the said Act of 1891, after the date of an agreement for the sale 
thereof to the Congested Districts Board, no fee shall be payable 
to the Local Registration of Title Office on the transfer to the 
trustees of the Board of that land, and in no case shall any such 
fee be payable on any sale by that Board to a tenant of his holding 
upon any land the ownership of which is registered. 

(3.) So much of Sub-section (5) of Section forty-four of the prin- 
cipal Act as exempts the holdings therein mentioned from the 
provisions of the said Act of 1891 is hereby repealed. 

(4.) No stamp duty shall be payable on any purchase of land 
by the Board for the purpose of sales to tenants. 


Amendment of 4.—(1.) *2he limit provided by Sub-section (2) of Section forty- 
47, 8. 43, si : ; . 
ats hi three of the principal Act in respect of advances which may be 


limit ofadvance made by the Land Commission to the Congested Districts Board 
and repeal of 


B= (0). may, im exceptional cases, with the consent of the Treasury, be 


exceeded to such extent and for such periods as the Treasury may 
determine. 

(2.) Sub-section (6) of the said Section forty-three (which pro- 
hibits the Land Commission from making an advance in respect 
of the purchase of a small holding) is hereby repealed. 


Provision of 5. For the purposes of Sub-section (3) of Section forty of the 
oney;for Con- 


gested ‘Districts Purchase of Land (Ireland) Act, 1891, and for other purposes of the 

Da ON Congested Districts Board (Ireland) Acts, there shall be paid, as 
from the first day of October one thousand eight hundred and 
ninety-nine, to the Congested Districts Board, subject to such 
conditions as the Treasury may require, out of money provided by 
Parliament, an annual sum not exceeding twenty-five thousand 
pounds. 


eo ee 6.—(1.) This Act may be cited as the Congested Districts Board 
(Ireland) Act, 1899. 

(2.) This Act shall be construed as one with the Congested Dis- 
tricts Board (Ireland) Acts, and together with those Acts may 
be cited collectively. 

*Repealed by 1 Ed. VII., Cap. 3. See, however, Sec. 1 (2) of that Act, post, p. 605. 
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PURCHASE OF LAND IRELAND ACT, 1901. 
(1 Ep. VII., Cap. 3.) 


An Act to amend sub-Section (1) of Section nine of the Purchase 
of Land (Ireland) Act, 1891, and sub-Section (2) of Section 
forty-three of the Land Law (Ireland) Act, 1896. 


[2nd July, 1901.) 
Be it enacted, &c. 


1.—(1.) Where it appears to the Lord Lieutenant that is Sects. 1-2. 
expedient: that the limit provided by Sub-section (1) of Section Amendment of 
nine of the Purchase of Land (Ireland) Act, 1891, with respect to eds, 6.9, aid 
the advances which may be made in any county should be exceeded, c.A7, 6.43 (3) 
he may certify to that effect to the Treasury, and the Treasury limit of advance. 
may authorise advances to be made in that county, to such 
increased amount as may be determined by them, not exceeding 
fifty times the share of the county in the guarantee fund, where 
they are of opinion that such advances can be made up to that 
increased amount without risk of loss to the Exchequer. 

(2.) Bae Lord Licutenant may certify to the like effect with 
respect to the limit provided by Sub-section (2) of Section forty- JG 08. 
three of the LatLaw (Ireland) Act, 1896, and in such case the 
Treasury may authortse advances to be made under that Section 
for the benefit of the cour 
increased amount as may be 


mentioned in such certificate to such 
ermined by them, not exceeding 
fifty times the share of the countySg the interest on the church 
surplus grant, after making the deducti in the said Sub-section 
mentioned, where they are of the same opinidwas aforesaid. 

(3.) Sub-section (1) of Section four of the Comtpegted Districts 62 &'63 Vie., 
Board (Ireland) Act, 1899 (which extends the limit un 


forty-three of the Land Law (Ireland) Act, 1896), is hereby repea’ 


29. This Act may be cited as the Purchase of Land (Ireland) short tite. 
Act, 1901. 


PURCHASE OF LAND (IRELAND) (No. 2) ACT, 1901, 
Ge Mp. VIE, Cap. 30:) 
An Act TO EXTEND THE Purcuase or Lanp (IReLanp) AMEND- 


ment Act, 1889. [17th August, 1901.] 


BE it enacted, &c. 
1. The Purchase of Land (Ireland) Amendment Act, 1889, as 
amended by any enactment, shall, subject to the provision of this 


Sects. 1-8. 


Sect. 1. 


Provision for 
facilitating re- 
sales of Jand by 
Congested 


AMA § 
ool AYA 
aa 
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Act, apply with the necessary modifications in the case of a tenant 
desirous of purchasing land, notwithstanding that the sale of his 
holding is not about to be made under the Land Purchase Acts. 

Rules providing a sperial form of agreement for sales under this Act were published on 
January 20th, 1902. See post, pp. 911-912. 

2.—(1.) Where a tenant to whom an advance is made in 
pursuance of this Act is the proprietor of a holding charged with 
an annuity under the Land Purchase Act, an account shall be 
taken of the amount outstanding in respect of the original advance, 
and the original holding and any additional parcel of land purchased 
under this Act shall be deemed one holding and shall be charged 
with a new annuity for the repayment of such outstanding amount, 
together with the amount of the advance made in respect of such 
additional parcel, and shall be discharged from the annuity payable 
in respect of the original advance. 

(2.) An annuity payable in pursuance of this Section shall 
continue for such term of years as the Land Commission, on the 
application of the purchaser, may determine. ; 


3. This Act may be cited as the Purchase of Land (Ireland) 
(No. 2) Act, 1901. 


CONGESTED DISTRICTS BOARD CRELAND) ACT, 1901. 
(1 Ep. VII., Car. 34.) 


An Act to amend the Wongested Districts Board (Ireland) Acts. 
[17th August, 1901.] 
Be it enacted, &c. 
1.—(1.) Where the Congested Districts Board have, whether 
before or after the passing of this Act, purchased an estate(and 
the tenants of holdings thereon to the extent of not less than 


Districts Board. three-fourths in number and rateable value so zequsel the Board 


may serve a notice on any tenant thereon which shall have the 
effect of determining his tenancy in his holding as from the date 
mentioned in the notice, not bemg Jess than six months from the 
service thereof. 

(2.) Every such notice shall contain an undertaking by the 
Board that they will within the period mentioned in that behalf 
in the notice, or so soon thereafter as practicable, provide the 
tenant with a new holding on the same or an adjacent or neigh- 
bouring estate, subject to a remt not exceeding that payable by 
him for his original holding, and of not less value in respect of 
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the land comprised in the new holding and the buildings and 
improvements thereon than the value of the land comprised in 
the former holding, and the buildings and improvements thereon 
respectively at the date of the purchase of the estate by the Board. 

(3.) If any such tenant is dissatisfied with his new holding, or 
refuses to enter into possession thereof he may within four months 
after he has been served with a notice stating that the Board 
are prepared forthwith to put him into possession thereof, apply 
to the county court within the jurisdiction of which the estate is 
situate, and that court may, subject to rules of court, hear and 
decide upon the application. 

(4.) If where the tenant is dissatisfied with the new holding the 
Court decides that the value thereof is, in: respect of any of the 
matters aforesaid, less than the value of the former holding, the 
Court may, after taking into account in connection with such 
inferiority in value the rent payable for the new holding, and 
every circumstance which the Court considers material, order such 
compensation as it may deem fit to be paid by the Board to the 
tenant, and, in addition, or as an alternative, may order the Board 
to erect such buildings, or make such other improvements on the 
holding, as the Court may think reasonable. 

(5.) Where a tenant refuses to enter into possession of the new 
holding, the Court may order the payment to him by the Board 
of such sum as, in the opinion of the Court, is equal to the value 
of his interest in his former holding. 

(6.) The county court may, upon application, order that such 
charges, liabilities, and equities as affect the tenant’s interest in 
his former holding shall either continue to affect that holding, or 
be transferred to his uew holding. 

(7.) Any decision of the county court under this Section shall be 
final, and any notice under this Section determining a tenancy may 
be enforced by a writ of possession of the county court, but no 
such writ shall be executed in pursuance of this Section in the case 
of any tenant until the Board certify to the sheriff that they are 
prepared forthwith to put such tenant into possession of his new 
holding. 

(8.) Where a matter requiring the cognizance of the Court under 
this Section arises in respect of an estate situate within the juris- 
diction of more than one county court, the county court within the 
jurisdiction of which the greater part in rateable value of the 
estate is situate shall take cognizance of the matter. 


Sect. 1. 


Sects. 1-4. 


Extension of 

44 & 45 Vic., 

c. 49, s. 5 (5) in 
ease of land pur- 
chased by the 
Board. 


Provision for 
exercise of 
powers by 
Board in 

respect of certain 
lands. 


Short title and 
construction. 
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(9.) Every notice under this Section shall be served on the tenant 
affected thereby, either personally, or by leaving the same at his 
residence, or by transmitting the same by registered letter to his 
last known address. 

(10.) The Court may award costs to or against any party to any 
proceedings under this Section, and in addition to any other power, 
may, where of opinion that a reasonable offer for the payment of 
compensation, or the execution of any works has been made by the 
Board, order a tenant to pay any costs incurred by the Board 
after the date of the offer. Any costs ordered to be paid by a 
tenant under this Section may be deducted from any compensation 
payable to him thereunder. 

(11.) Rules of court may regulate the practice and procedure 
under this Section.* 

(12.) In this Section the expression “estate” includes part of 
an estate. 


2. The right to enter upon a holding during the continuance 
of a statutory term conferred on a landlord by Sub-section (5) of 
Section five of the Land Law (Ireland) Act, 1881, for the purposes 
therein specified, is hereby conferred on the Congested Districts 
Board and any person authorised by them in that behalf, in respect 
of any holding not subject to a statutory term which is situate 
upon land purchased by that Board; and for enforcing the right 
conferred by this Section the Board shall have the like remedies 
as in the case of a holding subject to a statutory term. 


3. Where the Congested Districts Board have, whether before or 
after the passing of this Act, purchased land elsewhere than in a con- 
gested districts county, the Lord Lieutenant may, if he thinks fit 
on the report of the Board by Order in Council, declare that for 
the purposes of this Section the land shall be treated as part of 
such congested districts county as he may determine, and the Board 
shall thereupon have, with respect to that land, all the powers 
conferred on them by the Congested Districts Board (Ireland) Acts 
as amended by this Act. 


4,.—(1.) This Act may be cited as the Congested Districts Board 
(Ireland) Act, 1901. 

(2.) Fhis Act shall be construed and may be cited with the 
Congested Districts Board (Ireland) Acts. 


* County Court Rules under this Section were issued on 24th February, 1902. 
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Paeoiel) 1 I. 
AULHS AND FORMS. 


RULES OF THE SUPREME COURT (IRELAND) ACT, 1891 
OrperR XLVII. 


Writ of Possession, kc. 
1. A judgment or order that a party do recover possession of any 
land may be enforced by writ of possession in manner before the 


commencement of the Principal Act used in actions of ejectment 
in the Superior Courts of Common Law. 


2. Where by any judgment or order any person therein named is 
directed to deliver up possession of any lands to some other person, 
the person prosecuting such judgment or order shall, without any 
order for that purpose, be entitled to sue out a writ of possession 
on filing an affidavit showing due service of such judgment or 
order, and that the same has not been obeyed. 


3. The summary of the notice mentioned in the 7th Section of 
the Land Law (Ireland) Act, 1887 (50 & 51 Vict., c. 33), shall be in 
the Form No. 6 in Appendix H., with such variations as circum- 
‘stances may require. (2) The manner of posting such summary on 
a police barrack, shall be by affixing same to the notice board on 
‘such barrack, or on some other conspicuous place on the front of 
‘such barrack. The manner of posting such summary on a court 
house, shall be by affixing same to the door of such court house, or 


‘some other conspicuous place on the front of such court house. 


(a) For Form, see post, p. 613. 


4. The time within which such summary shall be so posted, shall 
‘be fourteen days after sending the registered letter containing a 
copy of said notice to the tenant of the holding, or within such 
further or other time as the Court or a Judge shall sanction or 


‘direct. 


5. Service of the notice mentioned in the said 7th section, by 


sending a copy thereof in a registered letter addressed to the tenant, 


DR 


Rules of 
1891. 
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and by sending a copy thereof by registered letter (a) to every per- 
son served with the writ in such ejectment, who at the time of the 
service of the notice shail be in possession of the land, addressed to 
every such person upon the land, shall be good service of such 
notice on all the persons required to be served therewith under the 
provisions of said Section. 

(a) The service is complete on the day the registered letters are posted, even 
though they may not be received until a subsequent day : (per Morris, C.J.), Reg. 


v. Justices of Carlow, 24 L. R. I., at p. 494; see also Vandeleur v. M‘Grath, 20 L. 
We irs 457. 


6. If at the time of the service of the notice mentioned in the 
said 7th Section, no person who has been served with the writ of 
summons shall be in possession of the land mentioned therein, 
service of such notice may be eff.cted by posting a copy thereof in 
a manner similar to that hereinbefore provided in Rule 3, for post- 
ing the summary therein mentioned. 


7. The time within which a copy of the notice mentioned in the 
said 7th Section must be filed in Court shall be twenty-one days 
after the service thereof, (a) and such copy shall be so filed by 
delivering same to the proper officer, in the office of the Division of 
the High Court in which the judgment has been recovered. 

(a) In Bandon v. Hurley, 23 I. L. T. R. 7, the time was extended by the Court 
upon a motion ew parte by the plaintiff. And in Provost of Trinity College v. 


Lynch, 6 I. W. L. R. 188, the Court allowed a writ of habere to issue though a 
copy of the notice was not filed. 


8. The mode of proving service of all notices under the said Act, 
and the date or dates of such service, shall be by affidavit or 
affidavits, (a) to be filed with the proper officer of the Division of 
the High Court in which judgment shall have been recovered. 

(a) No time is now limited for filing this affidavit. Under the Rules of Sept., 


1887, it was necessary that it should be filed within the time limited for filing the 
copy of the notice. 


9. Service of the summons under the 86th Section of the Land- 
lord and Tenant Law Amendment Act (Ireland), 1860 (23 & 24 
Vict., c. 154), may be effected either according to the ordinary mode 
of service (a) or by posting a copy thereof on the petty sessions or 
other court house in the district, (4) by affixing same to the door of 
such court house or other conspicuous place on front of same, and 
by sending by post a copy of such summons in a registered letter 
addressed to the person to be served at his usual place of residence, 
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provided that such postings and transmission by post shall be 
effected at least seven days before the petty sessions for the district 
at’ which such person shall be required to appear. 

(a) i.e., as prescribed by L. and T. Act, 1860, Sec. 87, ante, p. 145. 


(6) As to the meaning of the word “ district,” see Bermingham v. Turner (24 L. R. 
Ir. 321; 23 1. L. T. R. 37), referred to ante, p. 409. 


10. The writ of possession, under which possession of a holding 
may be recovered after the expiration of the period of redemption 
has expired, pursuant to the provisions of the said 7th Section, 
shall be in the Form No. 7 in Appendix H. (a), with such varia- 
tions as circumstances may require. 


(a) For Form, see post, p. €14. 


11. The writ of possession, by which a judgment in an action 
for the recovery of land shall be executed after the stay upon the 
execution of such judgment has been removed in consequence of 
default made in complying with an order of the Court for the 
payment of any instalment of the arrears of rent and costs, or such 
sum in lieu thereof as in the 30th Section of the Land Law 
(Ireland) Act, 1887 (50 & 51 Vic., c. 33), is mentioned, shall be in 
the Form No. 8 in Appendix H. (a), with such variations as 
circumstances may require. 


(a) For Form, see post, p. 614. 


12. Upon any judgment or order for the recovery of any land 
and mesne profits, arrears of rent, double rent, damages, or costs, 
there may be either one writ or separate writs of execution for 
the recovery of possession and for the mesne profits, arrears of 
rent, double rent, damages or costs (a) at the election of the 
successful party. 


(a) Formerly it was held that if a writ of possession was issued before the costs 
were taxed, the plaintiff could not afterwards issue execution for the costs: Beasley 
v. Chapman, 6 L. RB. I. 393; but that case was overruled by Harold v. Daly, 24 \. 
R. Ir. 412. 


18. Upon every writ of possession in any action for the recovery 
of land for non-payment of rent, there shall be a statement of the 
amount of rent then due; and if at any time before execution 
executed the defendant shall pay to the sheriff the sum so marked 
for rent and the costs, such sheriff shall stay such execution, and 
shall indorse on such writ, as a return thereto, the receipt of such 
rent: and costs. (a) 
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(a) This Rule, though it purports to apply to every writ of possession, seems to ke 
entirely inappropriate to cases within the 7th Section of the Land Act, 1887, where 
the period for redemption must have expired before the writ of possession ‘is 
issued. The form given in the Appendix (No. 7) contains no statement as to the 
amount of rent due, corresponding to that in Form 8, under the 30th Section of the 
same Act. See post, p. 614. 


RULES OF THE SUPREME COURT UNDER SECTION 25 
OF THE PURCHASE OF LAND (IRELAND) ACT, 1891. 


The following Rules may be cited as “ The Rules of the Supreme 
Court (Ireland), June, 1892,’ and each Rule may be cited 
separately, according to the heading and number thereof, with 
reference to, and as part of, the Rules of the Supreme Court 
(Ireland), 1891. 

OrpeR* XLVII. 

14, An application by the Irish Land Commission to the High 
Court for an order to the Sheriff to put them in possession of a 
holding under the Purchase of Land (Ireland) Act, 1891 (54 & 55 
Vic., c. 48), s. 25, shall be by motion on notice. 


15. Such notice shall be served on every person in the actual 
possession of the holding or any part thereof as owner; but the 
Court or a Judge may direct the same to be served on any other 
person in lieu of or addition to such owner. 


16. Rules 4, 5, 14, 15, and 19 of Order IX., and Orders X. and 
XI., (a) shall, so far as applicable, apply to such notice as if the 
same were a writ of summons. 


(a) Order TX. deals with the service of writs of summons generally; Order X. 
with substituted service; and Order XI. with service out of the jurisdiction, 


17. Every affidavit of service of such notice shall state that the 
deponent knows not of any person other than those who have 
been served who as in the actual possession of the holding or any 
part thereof as owner. 


18. Unless the Court or a Judge give special leave to the con- 
trary, there shall be at least seven clear days between the service 
of such notice and the day on which the motion is heard. 


19. After the expiration of the time limited by such order, and 
within six months from such expiration, and upon production to 
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the proper officer of the High Court of a certificate of the Irish 
Land Commission that the amount ascertained and determined in 
such proceeding to be due to the Irish Land Commission, together 
with the costs of such proceedings, have not been paid, such officer 
shall sign an indorsement to that effect upon the said order, and 
such order shall thereupon issue. 


20. Such order and indorgement may be in the Form No. 13, in 
Appendix H., (a) with such variations as circumstances may 
require. 


(a) See post, p. 615. 


21. The delivery to the sheriff of such order bearing the indorse- 
ment mentioned in Rule 19 of this order, shall be sufficient 
authority to the sheriff to forthwith execute such order. 


22. Rules 13, 21, 22, and 23 of Order XLII., (a) shall, so far as 
applicable, apply to such order as if the same were a writ of 
possession. 


(a) The Rules referred to specify the time during which a writ of possession remains 
in force; and when, and how, it may be renewed, or re-executed. 


FORMS ATTACHED TO RULES OF SUPREME COURT. 


APPENDIX H.—Forms or Writs. 
No. 5. 


Writ oF PossEssion. 


Vicrorta, by the Grace of God, &e” To the sheriff of greeting: Whereas 
lately in our High Court of Justice in Ireland, by a judgment of the Division 
of the same Court [.4. B. recovered] or [C. D. was ordered to deliver to 4. B.] 
possession of all that with the appurtenances in your bailiwick: Therefore we 
command you that you omit not by reason of any liberty of your county, but that you 
enter the same, and without delay you cause the said 4. B. to have possession of 
the said lands and premises with the appurtenances. And in what manner, &c. 

And have you there then this writ. ss 


Witness, &c. 
No. 6. 
Summary or NoricE UNDER THE 7TH SECTION or THE Lanp Law (IRELAND) 
Act, 1887. 
Mor. -D.,. &c- 
A judgment for the recovery of the lands of for non-payment of rent has been 


recovered by the above-named 4. B. 
Any person entitled by law to redeem the said lands must do so within a period of 
six months from the service [or posting] of the said notice. Such person must pay 
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Forms under !0 4. B: [landlord’s name], at , or G. H. [agent's name], at , = lodge 
gy yor ge in the Division of the High Court, the rent, arrears, and costs within the 
= said period of six months. The particulars of the rent and costs are as follows :— 


[eet them out as in the judgment or decree].* 

On the service [or posting] of the said notice, the persons to whom the notice is 
addressed, being in possession of any part of the lands, are deemed to be in 
possession as caretakers only, and not as tenants. 

Signed by G. H. for A. B.* 

Dated, &e. 


No. 7. 
Writ oF Possession on EXPIRATION oF Pertop OF REDEMPTION UNDER THE 
Lanp Law (Irexanp) Act, 1887, Srction 7. t 


Victoria, by the Grace of God, &c. To the sheriff of greeting: Whereas 
lately in our High Court of Justice in Ireland, by a judgment of the Division 
of the same Court, the said 4. B., the plaintiff, recovered possession of all that 

with the appurtenances in your bailiwick. And whereas the period for the 
redemption of said premises has expired: Therefore we command you, that you 
omit not by reason of any liberty of your county, but that you enter the same 
and without delay you cause the said A. B. to have possession of the said lands and 
premises, with the appurtenances. And in what manner, &e. 

And have you then there this writ. 

Witness, &c. 

This writ was issued, &e. 


No. 8. 
Writ oF PossEssiON AFTER STAY OF EXECUTION REMOVED UNDER THE 
Lanp Law (Iretanp) Act, 1887, Sxcrion 30. 


Victoria, by the Grace of God, &c. To the sheriff of greeting: Whereas 
lately in our High Court of Justice in Ireland, by a judgment of the Division 
of the same Court, the said 4. B., the plaintiff, recovered possession of all that 

with the appurtenances in your bailiwick. And whereas by an Order of the 


said Division it was ordered that the sum of £ being [the sum agreed upon 
between the parties in satisfaction of] the arrears of rent due up to the day of 
Where no sum and the costs should be paid by instalments. And whereas default has been 


agreed on, strike é c 5 9 : 
cut onde in made in complying with said Order, Therefore we command you, that you omit 


brackets. not by reason of any liberty of your county, but that you enter the same and 
without delay you cause the said A, B. to have possession of the said lands and 
premises, with the appurtenances, And in what manner, &c. 
And have you then there this writ. 


Witness, &e. 

This writ was issued, &ec. 

Amount due to plaintiff £ sterling, balance of sum directed to be paid to 
plaintiff by instalments, by order of the day of 18 as verified by the 
affidavit of 


* Even though part of the rent may have been subsequently paid. See Kane v. 
Mutholland, 28 L. R. Ir. 59, and notes, ante, p. 408. 

* Personal signature by the landlord or his agent is not necessary: Browne v. 
Kinsella, 24 L. R. Ir. 99. See ante, p. 408. : 

| See as to this Form, note to Order XLVII., Rule 13, ante, p. 611 
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Amount [agreed upon in satisfaetion]* of rent to the day of 18 
and costs, - - & = 5 = = aaa : 
Amount of instalments paid - - - - - £& 
Balance due - - 2 2 - = tre 
Dated this day of 18 


Solicitor for plaintiff. 
No. 13. 


ORDER TO SHERIFF TO PUT IRISH LAND COMMISSION IN POSSESSION OF HoLDING UNDER 
“THE PurRcHASE oF Lanp (IRELAND) Act, 1891,” s. 25. + 
In the High Court of Justice in Ireland, 


Division. 
In the matter of “The Purchase of Land (Ireland) Act, 1891” (54 & 55 Vic., ce. 
48), s. 20. 
A.B. Vendor; 
Ole IDE Purchaser. 
Upon hearing and upon reading the Certificate of the Irish Land Commis- 
sion, dated the day of 18 , whereby it is stated that the following 
holding, namely, all that situate in the baronry of and county of 
is charged with the repayment to the Irish Land Commission of an advance of £ 
with interest thereon, the affidavit of filed and , and it appearing 


that the Irish Land Commission are entitled to cause such holding to be sold for the 
non-payment of the sum hereinafter mentioned, and ascertained, and determined in 
this proceeding to be due to them in respect of such advance, it is hereby declared 
that there is due to the Irish Land Commission, in respect of such advance, the sum 
of £ . And it is ordered that the sheriff of the said county do omit, not by 
reason of any liberty of his county, but that he enter the same. and without delay 
cause the said Irish Land Commission to have possession of the said lands and pre- 
mises with the appurtenances. And that in what manner he shall have executed 
this our Order he do make appear to us in our said Court immediately after the 
execution thereof. And do have there then this Order. And one calendar month 
[or such other period as may be ordered] from this date is hereby limited as the time 
within which, if the said sum of £ , together with the costs of these proceed- 
ings, shall be paid to the Irish Land Commission, this Order shall not issue or be 
executed. And it is ordered that it be referred to the proper officer to tax the 
costs of this application and the proceedings thereon. 
Dated the day of 18 
Indorsement to be made on Order before issue thereof. 

After the expiration of the time by the above Order limited for payment, a certi- 
fieate of the Irish Land Commission, that the sum of £ above mentioned, 
together with the costs of these proceedings, had not been paid, was produced to 
the proper officer of the High Court. 


Dated 
Signed, 
Issued the day of 18 
This Order was taken out by of [registered place of business], Solicitor for 


the Irish Land Commission. 
Nore.—The delivery to the Sheriff of this Order, bearing the above indorsement, 


shall be sufficient authority to the sheriff to forthwith execute this Order. 


* Where no sum agreed on, strike out words in brackets. 
+ As provided by Rules of Supreme Court, June, 1892. See ante, p. 613. 
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SUPREME COURT (IRELAND)... 


RULES 


Mave in Pursuance or Section 12 or tHe Lanp Law (IRELAND) 
Act, 1896. 


March, 1897. 

The following Rules may be cited as the “ Rutzs or THe SuPREME 
Court (IrzLanp), Marcu, 1897,” and each Rule may be cited 
separately, according to the heading and number thereof, with 
reference to, and as part of, the Rules of the Supreme Court 
(Ireland), 1891. 

Rule 23 of Order XII., and Rule 6 of Order XXI., of the Rules 
of the Supreme Court (Ireland), 1891, are hereby annulled. 


ORDER III. 


Ga. In all actions for the recovery of a holding or of lands 
including a holding agricultural or pastoral, or partly agricultural 
and party pastoral in its character for non-payment of rent, the 
writ of summons shall be specially endorsed, under Rule 6 of this 
Order, with a statement of the plaintiff's claim. Such special 
indorsement shall state that :— 

(a) There is no person in occupation as tenant otherwise than 
as immediate tenant to the plaintiff of the premises sought to be 
recovered or any part thereof, and the plaintiff claims to recover 
clear possession of the same premises, and to have the judgment in 
the action executed against all persons in occupation of the same; 
or, 

(6) There is or are a person or persons in occupation as tenant 
or tenants otherwise than as immediate tenant or tenants to the 
plaintiff of the premises sought to be recovered or some part 
thereof. 

In case the plaintiff alleges that there is any person in occupa- 
tion as tenant otherwise than as immediate tenant to the plaintiff 
of the premises sought to be recovered or any part thereof the 
special indorsement shall, so far as reasonably can be done, state 
the name of every such person, and show what portion of 
the said premises is occupied by him; and shall further state as 
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to such person whether the plaintiff admits, denies, or is ignorant 
as to his right, under Section 12 of the Land Law (Ireland) Act 
1896 (59 and 60 Vic., c. 47), notwithstanding judgment for the 
plaintiff in the action, to retain possession as immediate tenant 
to the plaintiff of the portion of the said premises so in his 
occupation, and not to have such judgment executed against him. 
In case the plaintiff denies the right under the said Section of 
any such person as aforesaid, notwithstanding judgment for the 
plaintiff in the action, to retain possession as immediate tenant to 
the plaintiff of the portion of the said premises so in his occupa- 
tion, and not to have such judgment executed against him, the 
special indorsement shall state the facts on which the plaintiff 
relies in denial of such right. Such special indorsement shall be 
in such one of the Forms Nos. 1, 2, and 3 in Appendix C., Sec- 
tion VIII., as shall be applicable to the case, with such variations 
as circumstances may require, and shall in the cases of the said 
Forms Nos. 2 and 3 have added thereto the note in the said Forms 
respectively contained. 


ORDER XII. 

22. Where any person entering an appearance in an action 
for the recovery of a holding or of lands including a holding 
agricultural or pastoral, or partly agricultural and partly pastoral 
in its character for non-payment of rent, is in occupation of such 
holding as sub-tenant thereof, and merely claims to be entitled 
under Section 12 of the Land Law (Ireland) Act, 1896 (59 & 60 
Vic., c. 47), notwithstanding judgment for the plaintiff in the 
action, to retain possession of such holding as immediate tenant 
to the plaintiff, and not to have such judgment executed against 
him, he shall be at liberty to limit his memorandum of appearance 
accordingly. The memorandum shall state whether such person 
so defends in respect of all the premises sought to be recovered or 
part only thereof, and shall in the latter case describe such part 
with reasonable certainty. It shall also state full particulars of 
his sub-tenancy, including the rent payable in respect thereof, the 
gale days, and the amount then due for arrears of such rent up to 
the last gale day, and the name of his immediate landlord. An 
appearance, where the memorandum is not limited as above men- 
tioned, or where it does not contain the statements prescribed by 
this Rule, shall be deemed to be an appearance to defend generally, 
and in respect of all the premises sought to be recovered. 
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228. Where an appearance is limited in accordance with 
Rule 22a of this Order the plaintiff shall be at liberty by notice 
to confess the right, under Section 12 of the Land Law (Ireland) 
Act, 1896, of the person so limiting his appearance, notwithstanding 
judgment for the plaintiff in the action, to retain possession as 
immediate tenant to the plaintiff of the holding described in his 
memorandum of appearance. Such notice shall be served and filed 
in the proper office of the division to which the action is assigned 
within twenty-one days after appearance. The person whose right 
is so confessed shall, where the special indorsement on the writ of 
summons does not deny such right, abide his own costs of appear- 
ance, unless the Court or a Judge shall otherwise direct. 


23. Save as in Rule 22a of this Order mentioned a defence to 
a writ of summons for the recovery of land for non-payment of 
rent shall be a defence for all the lands and premises claimed by 
the indorsement thereon; and in case a defa~dant shall desire to 
take defence for part cnly of the premises, upon the ground that 
such part is not included in the tenancy sought to be evicted, he 
shall make a special application to the court for that purpose. 
Applications under this Rule shall be made on notice grounded 
on affidavit, and may be made before appearance or within four 
days after appearance. 


ORDER XIII. 

9a. In an action for the recovery of a holding or of lands 
including a holding agricultural or pastoral, or partly agricultural 
and partly pastoral in its character for non-payment of rent, no 
judgment shall be entered under the last preceding Rule until an 
affidavit has been filed made by the landlord, his agent, receiver, 
or clerk, verifying the special indorsement on the writ of summons. 
Such affidavit may be in the Form No. 8, Appendix A, Part I. 


ORDER XXI. 

5a. A person who has appeared in an action for the recovery of 
a holding or of lands including a holding agricultural or pastoral, 
or partly agricultural and partly pastoral in its character for non- 
payment of rent, and has limited his appearance in accordance 
with Rule 22a of Order XII., shall deliver his defence Gf any) 
within thirty-one days after his appearance, unless such time is 
extended by the Court or a Judge. 
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6. In cases not within Rule 5a of this Order where a statement Rules of 
of claim is delivered to a defendant he shall deliver his defenee a sp 
within ten days from the delivery of the statement of claim, or 
from the time limited for appearance, whichever shall be last, 


unless such time is extended by the Court or a Judge. 


ORDER XXVII. 

8a. In an action for the recovery of a holding or of lands including 
a holding agricultural or pastoral, or partly agricultural and partly 
pastoral in its character for non-payment of rent, no judgment 
shall be entered under the last preceding Rule until an affidavit 
has been filed made by the landlord, his agent, receiver, or clerk, 
verifying the special indorsement on the writ of summons. Such 
affidavit may Le in the Form No. 8 in Appendix A., Part I. 


APPENDIX A. 
Part I. 
No. 8. 


AFFIDAVIT VERIFYING SpPEcIAL INDORSEMENT UNDER ORDER XIII., RuLE 9a, 
AND ORDER XXVII., Rute 8a. 


I, M.N., of - agent for the plaintiff [or as the case may be], 
make Oath and say, that I have read the special indorsement on the writ of 
summons in this action, and the same is true to the best of my knowledge, informa- 
tion, and. belief. 

Sworn, &c. 


APPENDIX C. 
Section VIII. 


Writs oF SuMMoNs—SPECIAL JNDORSEMENTS. 


Actions FoR RECOVERY OF A Howpinc, or or Lanps incLupinc A Ho pina, 
AGRICULTURAL OR PASTORAL, OR PARTLY AGRICULTURAL AND PARTLY PASTORAL, 
FoR NON-PAYMENT OF RENT. 


No. 1. 


Wo Person in occupation as tenant otherwise than as immediate tenant to plaintiff’. 
1. The lands of in the Barony of and County of ; 
containing are held from the plaintiff under a lease dated, &c. [or as the 
case may be], at the yearly rent of £ , and the sum of £ , being one 
year and upwards of such rent, due and ending the is due to the plaintiff. 
2. There is no person in occupation as tenant otherwise than as immediate tenant 
to the plaintiff of the said lands or any part thereof. 
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Rules of The plaintiff claims to recover clear possession of the said lands and to have the 
March, 1897. judgment in this action executed against all persons in occupation of the same. 
= Particulars of rent due:— 
189. . Noy. 1—Balance of half-year’s rent - - ie 
189 . Noy. 1—One year’s rent - - - - £ 


fe 
Place of Trial 


Signed, 


No. 2. 


Persons in occupation as tenants otherwise than as immediate tenants to plaintiff. 
tights under Sec. 12 of Land Law Act, 1896, admitted or denied. 


1. [4s in Form No. 1, or as the case may be. | 

2. G. H. is in oceupation of the entire of the said lands as subtenant thereof, and 
the plaintiff admits his right under Section 12 of the Land Law (Ireland) Act, 1896, 
notwithstanding judgment for the plaintiff in this action, to retain possession, as 
immediate tenant to the plaintiff, of the said lands, and not to have such judgment 
executed against him [or, G. H. is in occupation of a house and 30 acres of the said 
lands as sub-tenant thereof, and K. Z. is in occupation of a cottage and 20 acres, 
being the residue of the said lands as sub-tenant thereof. The plaintiff admits 
the right of the said @. H. under Section 12 of the Land Law (Ireland) Act, 1896, 
notwithstanding judgment for the plaintiff in this action, to retain possession, as 
immediate tenant to the plaintiff, of the said house and 30 acres, and not to have 
such judgment executed against him; but denies any such right in the said K. L. 
in respect of the said cottage and 20 acres for the reasons following :—The said 
cottage and 20 acres do not constitute a holding to which the said section applies (or 
The non-payment of the said rent was due to the non-payment of rent by the said 
K.L., or any other matters which show that the said Section does not apply to the 
case of the said K. L.)] 

The plaintiff claims judgment for possession of all the said lands as against 
[the immediate tenant to the plaintiff] [and claims to recover clear possession from 
the said K. LZ. of the said cottage and 20 acres and to have execution for the same. | 


Particulars, &¢., as in Form No. 1. 


Nore.—If any person served with the writ of summons in this action is in occupa- 
tion of the whole or any part of the said lands as sub-tenant of a holding agricul- 
tural or pastoral, or partly agricultural and partly pastoral in its character, and 
merely claims to be entitled under Section 12 of the Land Law (Ireland) Act, 1896, 
notwithstanding judgment for the plaintiff in this action, to retain possession of such 
holding as immediate’ tenant to the plaintiff and not to have such judgment 
executed against him, he may limit his memorandum of appearance accordingly. 
In such case the memorandum shall state whether he so defends in respect of all 
the said lands or part only thereof, and shall in the latter case describe such part 
with reasonable certainty. It shall also state full particulars of such sub-tenancy, 
including the rent payable in respect thereof, the gale days, and the amount then 


due for arrears of such rent up to the last gale day, and the name of such person’s 
immediate landlord. 
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No. 3. 


Rules of 


Persons in occupation as tenants otherwise than as immediate tenants to plaintiff. Maren ee 


Plaintiff ignorant as to rights under Sec. 12 of Land Law Act, 1896. 

1. [4s in Form No. 1, or as the case may be.| 

2. G. H is in occupation of a house and one field adjoining same as sub-tenant 
thereof; K.Z. is in occupation of a house and about three acres of land adjoining 
same; and the defendant, (.D., is in occupation of the residue of the said lands 
as immediate tenant to the plaintiff uuder the said lease [or as the case may be]. 
The plaintiff is ignorant as to the rights of the said G. H. and K. L., under Section 
12 of the Land Law (Ireland) Act, 1896, notwithstanding judgment for the plaintiff 
in this action, to retain possession, as immediate tenants to the plaintiff, of the 
said house and field and the said house and three acres, respectively, and not to 
have such judgment executed against them. 

The plaintiff claims judgment for possession of all the said lands as against the 
said C. D., and to recover clear possession and have execution for the same, save so 
far as the said G. H. or K. L. establish such a right as aforesaid in respect of the 
premises so in his occupation as above mentioned. 


Particulars, &c., as in Form Wo. 1. 
Note.—As in Form No. 2. 


APPENDIX F. 
No, LI. 


JUDGMENT IN AcTION FOR RECOVERY OF LAND WITHIN ORDER III., RULE 6a, WHERE 
NO PERSONS ARE ENTITLED TO RETAIN PossESssION UNDER SEcTION 12 oF THE 
Lanp Law (IRELAND) Act, 1896. 


[Heading as in Form 1.] 
The day of ig. 


No appearance, &c., as in Wo. 3 [or the action having, &c., as in Wo. 6, or as the 
ease may be.] It is adjudged that the plaintiff recover possession of the land in 
the indorsement on the writ described, and that he do have execution for the same 
{and that he do recover against £ for his costs. | 


No, 12. 


JvuDGMENT In AcTION FoR RecovERY or Lanp witHIn OrpeR III., Rute 64, WHERE 
A SUB-TENANT IS ENTITLED TO RETAIN PossESSION UNDER SEcTION 12 oF THE 
Lanp Law (IrELanp) Act, 1896. 


[Heading as in Form 1.] 
The day of BI we 


No appearance, &c., as in No. 3 [or, an appearance having been entered by G.H., 
merely claiming to be entitled, under Section 12 of the Land Law (Ireland) Act, 
1896, notwithstanding judgment for the plaintiff in the action, to retain possession of 
the land in the indorsement on the writ described (or, of the portion of the land in 
the indorsement on the writ described, consisting of the house and 30 acres of land 
in his occupation), as immediate tenant to the plaintiff, and not to have such 
judgment executed against him, and the plaintiff having confessed such right of the 
said G. H., and save as aforesaid no appearance having been entered to the writ of 
summons herein, or the action having, &c., as in Wo. 6, or as the case may be]. It 
is adjudged that the plaintiff recover as against [The plaintiff's 
immediate tenant] possession of the land in the indorsement on the writ described, 
but that no execution do issue in respect of same (or, and that he have execution 
for possession of the said land, save the said house and 30 acres, and that no 
execution do issue in respect of the said house and 30 acres) [and that he do recover 


against, &c.] 
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LAND LAW (IRELAND) ACT, 1896. 


LAND COMMISSION AND LAND JUDGE. 


REGLULADLON S 


Mave In Pursuance or Section 23, Sus-section 4, oF THE LAND 
Law (IreLvanp) Act, 1896. 


18th day of September, 1896. 


It is this day ordered, pursuant to the provisions of the 23rd 
Section of the Land Law (Ireland) Act, 1896, that the following 
Regulations shall, from and after this date and until further order, 
take effect and be in force in the Land Commission and Land 


Judge’s Court respectively. 
ORDER I. 


ConsTRUCTION OF TERMs. 

In these Regulations “ High Court.”’ shall mean the High Court 
of Justice in Ireland; ‘‘ Land Commission ”’ shal! mean the Irish 
Land Commission ; “ the Land Judge” shall mean the Land Judge 
of the Chancery Division of the High Court; “a Land Judge” 
shall include the Judicial Commissioner of the Land Commission 
when acting as a Land Judge; “ Judicial Commissioner” shall 
mean the Judicial Commissioner of the Irish Land Commission, 
or a‘ Land Judge of the Chancery Division of the High Court 
acting as an additional Judicial Commissioner; ‘‘ Examiner” shall 
include First. Assistant' Examiner and Assistant Examiner; “the 
Examiner” shall mean the Examiner to whom the proceedings in 
question are for the time being assigned; and “ Land Commission 
Rules” shall mean General Rules of the Land Commission under 
the Land Purchase Acts. 


ORDER II. 


OFFICERS. 

1. For the purpose of discharging any duties that may be 
imposed on them in pursuance of Sub-section 3 of Section 23 of 
the Land Law (Ireland) Act, 1896, the Examiners attached to 
the Chamber of the Land, Jadge shall have all the powers and 
authority vested in, or to be exercised by tke Examiners of the 
Land Commission, and the Examiners of the Land Commission 
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shall have all the powers and authority vested in, or to be exercised Regulations 
by the Examiners attached to the Chamber of the Land J udge. desk idee! 


oe Power to 
2. The Examiners shall have power to administer oaths and administeroaths 


uffrmations in all matters pending before a Land Judge. 


3. The Examiners attached to the Chamber of the Land Judge Power to send 

and of the Land Commission shall have authority to send for any 
record, or document lodged in either Court which they may require 
for the discharge of their duties, and which is usually permitted 
to be removed from its place of custody for the use of an Officer 
of the Court. The Examiners shall see that records and documents 
so sent for are not inspected or used for any unlawful or improper 
purpose while in their custody. 


4, The Accountant-General of the Supreme Court of Judicature Accountant. 
; ; eneral sha 
in Ireland shall permit Guaranteed Land Stock or money to be Seared to 

: : : ; SS ge odg 
lodged in the High Court by ihe Irish Land Commission, or by Order of Land 
, ae Commission. 

other persons, in pursuance of the order of a Land Commissioner, 
or the direction of an Examiner of the Land Commission, and 
shall, when required, issue the necessary authority to enable such 


lodgment to be made. 


ORDER III. 


PayMENT INTO THE HicH Court oF THE PROCEEDS OF SALES UNDER 
THE Lanp PurcHaAsE Acts. 


1. The purchase-money of land sold under the Land Purchase cases in which 
purchase money 


Acts, less by such portion thereof (if any) as may be retained as a Rito be paid int 
Guarantee Deposit, shall, unless the land has been sold by the Hig ies coer 
Land Commission under a power of sale statutory or otherwise, be 
paid into the High Court to be distributed by a Land Judge among 
the parties entitled thereto— 
(a.) in all cases in which such land is the subject matter of 
proceedings which originated before the Land Judge; 
(0.) im all cases in which such land is the subject matter of 
proceedings uhich originated in the Land Commission 
where the lodgment of a Final Schedule of Ineuwmbrances 
as necessary for the distribution of the purchase-money ;* 
(c.) in any other case in which a Judicial Commissioner shall 
direct. it to be so paid. 


*This rule has been amended by omitting clause }. See rule 9th January, 1901, 
post, p. 642. 
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2. Subject to any direction that may le given by a Judicial 
Commissioner, the Examiner shall certify if the lodgment of a 
Final Schedule of Incumbrances may be dispensed with.* 


o. The purchase-money of land sold by the Land Commission 
under a power of sale statutory or otherwise, shall be retained and 
distributed by the Land Commission, unless a Judicial Commis- 
sioner otherwise directs. 

4. If in making a payment of purchase money into the High 
Court, the Land Commission retain any portion thereof as a 
Guarantee Deposit, such Guarantee Deposit shall, subject to the 
rights of the Land Commission in respect thereof, abide the order 
of a Land Judge. 


5. When the purchase-money of land which is the subject 
matter of proceedings which originated in the Land Commission 
has been paid into the High Court, it shall be the duty of the 
Solicitor for the Vendor to produce a certificate of the appearances 
(if any) that have been entered in the Land Commission to the 
Registrar of the Land Judges’ Court, who shall thereupon cause 
appearances to be entered in his office for all persons named in 
such certificate as having entered general appearances, or special 
appearances requiring notice of proceedings in reference to the 
distribution of the funds; and the proper officer shall endorse a 
minute on the certificate to the effect that the appearances have 
been so entered in the Land Judges’ Court. All subsequent appear- 
ances in relation to the distribution of the funds and matters 
connected therewith shall be entered in the proper office in the 
Land Judges’ Court. 


ORDER IV. 
DisTRIBUTION oF PRoceEps or Sates UNDER THE Lanp PurcHASE 
Acts. 

1. When the purchase-money of land sold under the Land Pur- 
chase Acts has been paid into the High Court, the subsequent 
proceedings in relation to the distribution of such purchase-money 
shall be in accordance with the General Rules, Orders, and Direc- 
tions for the time being in force in relation to proceedings for the 
sale of Estates before the Land Judges with the following modifi- 
cations :— 

(a.) The Final Schedule of Incumbrances, and all statements, 
notices, orders, affidavits, consents, undertakings, - certifi- 


* This rule is now abolished. See rule of 9th January, 1901, p. 642, post. 
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cates, and other documents for the purpose of such pro- Regulations 
ceedings shall be headed, “In the High Court of Justice gept. 1896. 
in Ireland, Chancery Division, Land Judges—Land Pur- Ea 
chase Acts,” and shall bear the record number (if any), 

and be entitled in the matter in which the proceedings 


originated. 


(o.) In preparing and settling the Final Schedule of Incum- Preparation of 


(c.) 


i i : final schedules of 
brances regard shall be had to the directions in the incumbrances. 


Appendix hereto. 

The Final Notice to Claimants shall be in Form 1, in the pee aac ta 
Appendix hereto, with such variations and additions as 

the nature of the case may require. In the absence of 

any special direction to the contrary, it shall not be 
necessary to serve the Final Notice on the purchaser or 


purchasers. 


2. If the land sold be the subject matter of proceedifigs which Additional 
originated in the Land Commission, the following additional regu- whien proceed 
lations shall apply :— intaod 

Commission. 


(.) 


(0.) 


(c,) 


(d.) 


The Final Schedule of Incumbrances shall not be received poggment of 
for settlement until the certificate of the appearances teed A 
entered in the Land Commission, with the minute of their a 
entry in the Land Judges’ Court endorsed, or a certificate 

that no appearances have been entered in the Land Com- 

mission, has been produced to the Examiner. 

The Final Schedule shall be lodged in the Examiners’ Be lodges 
office in the Land Commission, but it shall not be necessary 

to lodge it in duplicate, and the original shall be open to 

public inspection. 

Office copies of Final Schedules of Incumbrances, or of Office copies of 
extracts therefrom, may be issued by the Keeper of incumbrances. 
Records of the Land Commission when the Schedule is in 

the custody of a Land Commission Examiner acting as an 

Examiner of the High Court, but such copies must be 

attested by an Examiner. 

All deeds and other documents which would in ordinary Deeds to be 
proceedings before the Land Judges be lodged with the eared of. noes 


Keeper of Deeds, shall be lodged in the Record Office of Commission. 


the Land Commission. 
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Regulations ©. When a Final Schedule of Incumbrance has already been 
Sept. 1896. lodged in the Land Judges’ Court or the Land Commission, a 
Final schedule Land J udge may adopt such Schedule for the purpose of the 


of incumbrances 


lodged in Land distribution of the proceeds of the sales under the Land Purchase 
Judge’s Court or 


Land Commis: Acts on the estate, and in such case any further Fimal Notice 
sion may be i 8 ; 
adopted. to claimants shall be dispensed with, unless the Judge shall other- 
wise direct. 
Claims under incumibrances created pending ‘the proceedings and under judgment 
mortgages registered subsequently to the sale are allowed to be put on the 
schedule in proper priorities. Finlay’s Estate, 29 Ir. L. L. R. 13. 


ORDER V. 
APPORTIONMENT AND REDEMPTION or SvPERIOR INTERESTS. 
The following regulations as to the apportionment, and redemption 
of Superior Interests as defined by Section 31 of the Land Law 
(Ireland) Act, 1896, shall apply when the land sold is the subject 
matter of proceedings which originated in the Land Judges’ 
‘Court. 
I. Apportionment. 
Apportionment 1. Applhcations for the apportionment of tithe rentcharge pay- 
ceecumniale able to the Land Commission, or of fixed annual instalments 
Commission, payable in lieu thereof, shall, unless a Land Judge otherwise 
directs, be made to the Land Commission in accordance with the 
Land Commission Rules. 


See Land Purchase Rules, March, 1897, Order XX., post, pp. 830 832. 


Ce es ride Applications for the apportionment of land improvement, 

Bip andl “dein ip drainage charges payable to the Commissioners of Public Works 

5 in Ireland, shall be made to such Commissioners, and the Examiner 

shall, if necessary, issue a requisition for that purpose. It shall be 

the duty of the solicitor having carriage of the proceedings to 

furnish such evidence and documents as may be required for the 
apportionment. 


As to the apportionment of these rentcharges, see Land Act, 1887, ‘Sec. 15, and 
notes thereto, ante, pp. 421-423. See also Sec. 72.0f L. E..C. Act, 1858, App., post, 
and Form 2, post, pp. 632-683. 

_ ‘When the apportionment is by consent a statement of facts may be dispensed 
with. See L.‘C. Rules of 17th May, 1901, Or. TI. r. 1, post, -p. BUS, 


Applications for — 3, Applications for the apportionment of impropriate tithe rent- 
apportionment 


of other superior charges, quit or crown rents rents, fe ice % 
stupa aber ges, q ; » Tees, services, rentcharges, or 


aes of annuities, shall be made by Statement of Facts verified by the 
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Solicitor having carriage of the proceedings, or by such other 
person acquainted with the facts as the Judge may direct. 


4, The Statement of Facts shall be fairly written on post paper, 
with sufficient margin, and shall be filed in the Registrar’s Office. 
If the superior interest to be apportioned be charged upon other 
lands besides the estate of the owner in the matter, and it is pro- 
posed to apportion with a view of freeing the entire of the owner’s 
land from the superior interest in question, it must be shown in 
the statement that such apportionment is expedient having regard 
to the contemplated sale of the residue of the estate or otherwise 
as the case may be. 

If the superior interest be contributed by the owners of the lands 
subject thereto in certain proportions, and it is proposed to 
apportion in like manner, the particulars of the origin of such 
contribution, whether under a partition or otherwise, should be 
set forth in the Statement. 

The Statement shall be accompanied by an Ordnance Map, 
showing the entire lands out of which the superior interest to be 
apportioned is payable, and the portions between which it is pro- 
posed to apportion the same, and a certificate of the tenement 
valuation. The Statement shall be laid before the Judge, who 
shall make such order or direct such notices to be given as he shall 


think fit. 
The map used for the purposes of the sale should be adopted 


when suitable. 


5. When a Final Order for apportionment has been made a 
sealed counterpart thereof, written or printed on stout hand-made 
paper or parchment, shall be issued at, the expense of the estate 
to the owner of the superior interest, and to the owner of any 
land upon which any portion of the superior interest which it is 
not intended to redeem has been apportioned. If four or more of 
such counterparts be required, the apportionment order shall be 
printed in such manner as the Judge may direct, and the original 
shall be filed in the Registrar’s Office. If a map be referred to 
in the order it shall be drawn thereon by the Ordnance Survey 
Department. 

6. A memorandum of the apportionment shall be endorsed by 


the Registrar upon the instrument creating the superior interest 
_apportioned if such instrument be forthcoming. 
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7. Statements of Facts for the apportionment of impropriate 
tithe rentcharge shall follow Form 2, for the apportionment of 
quit or crown rents shall follow Form 3, for the apportionment of 
rents, fees, duties, or services shall follow Form 4, and for the 
apportionment of rentcharges or annuities shall follow Form 5, 
with such variations and additions in each case as the circumstances 
may require. 

See forms 2 and 3, post, pp. 632-634. 


8. When application is made for the apportionment of an im- 
propriate tithe rentcharge, or of a quit or crown rent, the tithe 
rentcharge or quit rent certificate, as the case may be, and a copy 
of the Statement of Facts shall be lodged with the original, and 
the Registrar shall, before presenting the Statement to the Judge, 
transmit such copy to the Superintendent of the Church Property 
Department of the Land Commission, or to the Quit Rent Office, 
as the case may be, for report. 


9. When application is made for the apportionment of any 
rent, fees, duties or services, or of a rentcharge or annuity, the 
instrument creating the superior interest to be apportioned shall 
be furnished with the Statement of Facts, unless it be already 
lodged in Court. 


II. Redemption. 


10. Applications for orders for the redemption of all superior 
interests affecting the lands sold shall, if possible, be made at the 
hearing of the Final Schedule of Incumbrances, and the Judge’s 
decision shall be signified by Rulings on the Schedule. Any person 
interested may, however, require an order to be made up in accord- 
ance with any such Ruling. 


See notes to Land Act, 1896, Sec. 81, ante, pp. 569-572. 


11. When any quit or crown rent, tithe rentcharge payable to 
the Land Commission, or fixed annual instalments payable in lieu 
thereof, or land improvement or drainage charge, is being redeemed, 
the Solicitor having carriage of the proceedings shall produce to 
the Examiner at the vouching of the Final Schedule of Incum- 
brances, a receivable order from the Quit Rent Office, the Land 
Commission, or the Board of Public Works, as the case may be, 
to enable the redemption money and arrears, if any, to be lodged 
to the proper account in the Bank of Ireland. Such receivable 
order shall specify separately the amount of the redemption money 
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and of the arrears, and shall allow at least seven clear days from 
the date of vouching for lodgment. 


As to the power of the Land Commission to order the redemption of head rents 


and rentcharges, see Land Act, 1887, Secs. 15 and 16, and notes thereto, ante, 
pp. 420-428. 


12. The application for an order for the redemption of any 
other superior interest or of any apportioned part thereof shall, 
if made by the person entitled thereto, be made on notice to the 
Solicitor having carriage of the proceedings, and if made by such 
Solicitor shall be made on notice to the reputed owner of such 
superior interest. Service must also be made on such other persons 
as may have entered appearances requiring notice of such an appli- 
cation, or as would appear to be affected by such redemption. 


The application should, where possible, be made at the hearing of the Final 
Schedule of incumbrances. See Rule 10, ante, p. 628. 

In the case of redemption of tithe rent charge, where an estate is sold to tenants 
in the Land Judges Court, that Court is the proper tribunal to fix the redemption 
price: Mundy’s Estate [1899] 1 Ir. R. 191. 


13. When the redemption of any superior interest or of any 
apportioned part thereof shall have been ordered, unless the price 
be agreed upon between the parties, or the determining of it 
referred to the Judge, within fourteen days from the date of the 
Order, or within such further period as the Judge shall direct, the 
person who applied for such Order shall serve upon the other party 
a request in writing to appoint an arbitrator following Form 6. 


14. The Solicitor having carriage of the proceedings shall take 
the Judge’s directions as to the appointment of an arbitrator on 
behalf of the owner of the lands. The submission to an Arbitration 
Court and the appointment of the arbitrator or arbitrators and 
umpire shall be in Form 7, or in accordance therewith, and shall 


be fairly written upon foolscap paper, with sufficient margin, and 


be lodged in the Registrar’s Office before the first sitting of the 
Arbitration Court. It shall be the duty of the officer receiving 
such submission to arbitration to see that the signatures thereto, 
other than that of the Solicitor having carriage of the proceedings, 
are proved by affidavit. 


15. The award shall be on foolscap paper, with sufficient margin, 
and shall follow Form 8, as nearly as the circumstances of the case 
admit, and shall determine who is to bear the costs of the arbitra- 
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tion. When either party desires. the award of a Court of Arbi- 
tration to be recorded, he shall within ten days from the making 
of such award serve notice on the opposite party of his intention 
to: apply to the Court for such purpose. As soon as the Judge 
orders the award to be recorded it shall be filed in the Registrar’s 
Office together with the submission. 

16. The person entitled to the: price or compensation payable 
im respect of a superior interest shall, unless there be a. sufficient 
reason to the contrary, attend before the Examiner on the vouching 
of the final schedule of incumbrances to prove his claim, and for 
that purpose shall, unless his title has already been investigated, 
file an affidavit setting forth concisely but accurately his title, and 
the particulars of all charges or incumbranees: affecting his interest, 
and of any sum due for arrears or interest. Such affidavit. may be 
lodged with the Examiner at any time after the final schedule of 
incumbrances' has been ruled. 

See directions as to preparation of this. affidavit under the corresponding rule in 
the Land Commission Land Purchase Rules, Or. XX. r. 16, post, 834. 


17. If by reason of incumbrances affecting a superior interest 
or for any other reason the price or compensation payable in 
respect thereof cannot be distributed at the general allocation, the 
Judge may order such price or compensation to be paid into the 
Bank of Ireland to such credit as he may direct, and may make 
such order as may be just as to the mvestment thereof, and as to 
the payment of the dividends and interest thereon pending” its 
distribution. 

18. Except in the case of quit or crown rents, tithe rentcharges, 
and land improvement, or drainage charges, a memorandum of the 
redemption of a superior interest or of any apportioned part thereof 
shall be endorsed by the Examiner upon the instrument creating 
such superior interest, unless such instrument be retained in Court. 


ORDER VI. 
SALES UNDER THE Lawp PurcHase Acts oRDERED By A LAND JUDGE. 
I, When any sale under the Land Purchase Acts has been made 
by a Land Judge, the Solicitor for the purchaser, or the Solicitor 
having carriage of the proceedings, as the case may be, shall lodge 
in the Examiner's Office of the Land Commission the following 
documents:: — 
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Am attested copy of the rental (if any) upon which the estate 
or lot, as the case may be, was: sold, with sealed map or 
maps annexed thereto. 

The privity of the Accountant-General for the lodgment of 
the advance. 

The receipt for the lodgment of any portion of the purchase- 
money to be paid in cash by the purchaser. 

Aun attested copy of amy order made by a Land Judge as to 
the terms or conditions of the particular sale. 

Any other document which the Land Commission may require. 

The Land Commission shall then proceed to make the advance 
and vest and charge the holding in accordance with the Land 
Commission Rules. 


2. Where sales to a number of purchasers have been made on 
any one estate at the same time, a single certificate comprising all 
the sales: and a single privity for the lodgment of all the advances 
may be issued. 

8. If the conditions of sale or the Land Judge’s order provide 
that the sales are to be made to the tenants free of expense, the 
amount of the stamp duty payable on the vesting orders shall be 
paid by the Solicitor having carriage of the proceedings, and he 
shall be entitled to the amount so paid as a first charge on the 
purchase-money, and the same may on application be paid to him 
notwithstanding that the final schedule of incumbrances may not 
have been lodged or ruled. 


ORDER VII. 
TAXATION oF Cosrrs. 


1. The costs of all proceedings in relation to sales under the 
Land Purchase Acts, the proceeds of which are distributed by the 
High Court, shall, whether such costs were incurred in relation to 
proceedings in the High Court or in the Land Commission, be 
taxed by one of the Taxing Masters of the High Court on notice 
to such persons as the Examiner may direct. 


2. In the absence of any special Agreement between a Solicitor 
and his client, such costs shall, so far as the same were incurred in 
relation to proceedings in the High Court, be taxed according to 
the Schedule of Fees for the time being in force in relation to 
proceedings before the Land Judges, and. so far as they were 
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Regulations incurred in relation to proceedings in the Land Commission, shall 
Sept.. 1896. be taxed in accordance with the Schedule of Fees for the time 


being in force in relation to proceedings before the Land Commis- 
sion under the Land Purchase Acts. 


FORMS PRESCRIBED BY REGULATIONS OF 187TH 
SEPTEMBER, 1896. 


Form 1. 


Final Notice to Claimants and Incumbrancers. 
In the High Court of Justice in Ireland. 
Chancery Division—Land Judges. 

Land Purchase Acts. 

Title of Matter. 

Take notice that the final schedule of incumbrances affecting [Here describe the 
lands as they appear in the order for sale or originating statement, as the case may 
be, omitting the acreage in the case of entire townlands] [parts of] which have been 
sold [and the residue of which it is contemplated selling] under the above Acts in 
fee simple freed and discharged from all superior interests as defined by Section 
31 of the Land Law (Ireland) Act, 1896, and from all other charges and incum- 
brances, has been lodged in my office at (24, Upper Merrion Street, Dublin, (or) the 
Four Courts, Dublin]; and any person having any claim not therein inserted, or 
objecting thereto, either on account of the amount or of the priority of any 
charge therein reported as due to him or to any other person [Here insert any 
special matter], or for any other reason, is required to lodge an objection thereto 
stating the particulars of his demand and duly verified, with the registrar of this 
Court, on or before the day of 189 , and to appear on the following 

day, the day of 189, at o’clock, before Mr. Justice 
at his [Court (or) Chamber] at [the Four Courts, Dublin, (or) 24, Upper Merrion 
Street, Dublin], when instructions will be given for the final settlement of the 
schedule. And further take notice that any demand reported by such schedule is 
liable to be objected to within the time aforesaid. 
Dated this day of 189 


Examiner. 
Solicitor. 


Form 2. 
Statement of Facts for the Apportionment of an Impropriate Tithe Rentcharge. 


Heading and Title of Matter, 
The statement of facts of 
Showeth— 


1. That the lands described in the schedule hereto are subject to an annual 
impropriate tithe rentcharge of £ sg. d, payable to 


2. That the said has been in receipt of the said rentcharge 
for [six years and upwards] as [Here state whether as owner in fee simple, as tenant 
for life, as trustee, as lessee under a lease of the rentcharge, or how otherwise. If 
the person entitled has not been in receipt of the rentcharge for six years, 


state for 
what period it has been paid to him. | 
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3. That [parts of] the lands described in the first part of the said schedule have Regulations 
been sold under the Land Purchase Acts [and it is contemplated selling under the 
said Acts the residue of such lands, and the same are the property of the said 
owner]. 

4. That the lands described in the second part of the said schedule are the 
property of the said owner, but it is not intended selling them under the said Acts. 
Variation when all the lands are not the property of the owner. 

(4. That the lands described in the second part of the said schedule are not 
the property of the said owner, and the name and address of the reputed owner 
thereof is stated therein.] 

5. That save the proceedings herein, there is not any suit or matter pending in 
any court in relation to the said rentcharge or lands, and that no person herein- 
before referred to as an infant, idiot, lunatic, or married woman—save [Here state 
the particulars of any suit or matter, and the names of any persons under disability, 
giving the names and addresses as the case may be of the guardian of infant, 
committee of lunatic, or husband of married woman. | 

6. That it is expedient that the said rentcharge be apportioned, and the proposed 
apportionment set forth in the said schedule would be just and fair, having regard 
to the quantities and value of the lands and the rights of the persons interested. 


of 
Sept., 1896. 


Schedule referred to in the foregoing Statement. 


Area in 
Townland, Parish, Barony Statute 
and County Reference Measure Tenement Proposed Obser- 
of each Apportion- 
(Ordnance Survey Names to Map Townland Valuation ment vations 
only) or part of a 
Townland 


NCard line Steal ean 6 5 


| 
| First Parr, 


A,—Lands which have been sold. 


B.—Lands which it is contemplated selling. 


Sreconp Parr. 


| 
A.—Lands the property of the owner not intended to be sold. 


B.— Lands the property of of in the county of 
| 


I, the above-named , make oath and say that I have read the fore- 
going statement and the schedule thereto, and the same are true and accurate to 
the best of my knowledge, information, and belief. 

Sworn, &c. 
Form 3. 
Statement of Facts for the apportionment of Quit or Crown Rent. 
Heading and Title of Matter. 

The statement of facts of 
Showeth— 

1. That the lands described in the schedule here to which form [part of] the 
ancient denomination of are charged in the Crown Rental with a yearly 
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Regulations (Mz, crown, composition, or otherwise) rent of £ s. d. payable: to Her Majesty the 
of jueen under [Here specify the patent or other instrument creating the rent. I f the 
Sept., 1896 gi Nini 


application. be for the apportionment of more rents than one, and. they are charged 
upon different lands, there should be a separate schedule for each, and the statement 
should be varied. accordingly] and which is. in receipt. from [A.B., or if the rent: be 
contributed. by two or mere persons, the persons named in the said. schedule. in the ~ 
proportions, therein. specified]. 
[Here add the circumstances (whether under the provisions of aw deed or otherwise) 
im which the rent is: so contributed. | 

2. That [parts of the lands described in the first part of the said: schedule have 
been sold. under the Land Purchase Acts [and it is contemplated selling under the 
said Acts the residue of such lands, and the same are the property of the said 
owner. | 

3. That the lands described in the second part of the said schedule are not the 
property of the said owner, and the names and addresses: thereof are stated therein. 


Variation when all the lands are the property of the owner. 

[3. That the lands: described in the second part of the said schedule are the 
property of the said owner, but it is not intended selling them under the said Acts, ] 

4. That no apportionment of the said rent: has heretofore been made. 

5. That save the proceedings herein, there ig not any suit or matter pending in 
any court in relation to the said lands, or to the rents and profits thereof, and that 
no person hereinbefore referred to is an infant, idot, lunatic, or married woman— 
save [Here state the particulars of any suit or matter, and the names of any persons 
under disability, giving the names and addresses as the case may be of the guardian 
of infant, committee of lunatic, or husband of married woman]. 

6. That it is expedient that the said rent should be apportioned, and the 
proposed. apportionment. set forth in the said schedule would be just and fair, 
having regard to the quantities and value of the lands and the rights of the parties 
interested. 


Schedule referred to in the foregoing Statement. 
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A.—Lands which have been sold, 
B,—Lands which it is contemplated selling, 
SEconD Parr. 


Affidavit. as in Form 2. 
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Form 4. 
Statement of Facts for the Apportionment of Rent, Fees, Duties, or Services. 
Heading and Title of Matter with the following addition :— 
And in the matter of the apportionment of a rent of £ s. d. (or otherwise as 
the case may be) created by an indenture of [fee-farm grant or lease] dated the 
day of 18 
The Statement of facts of 
- Showeth— 


1. That by the above-mentioned indenture of fee-farm grant (or lease) which was 
made between A. B. of the one part and C.D. of the other part, the said A. B. [in 
pursuance of the provisions of the Renewable Leasehold Conversion Act, or other- 
wise as the case may be] granted (or demised) to the said C. D. the lands described 
in the schedule hereto and in the said indenture described as [Here insert the 
description of the lands as in the grant or lease] to hold to the said C. D. and his 
heirs for ever (or his executors, administrators, and assigns for the term of, &c.) 
subject to the yearly rent of £ ss. d., payable half-yearly as therein mentioned, 
and to certain conditions, covenants, and agreements on the grantee’s (or lessee’s) 
part therein contained [Here state shortly the particulars of any instrument or 
circumstances by which the lands were partitioned, or by which any special liability 
for, or indemnity against any portion of the rent was created, with such statement 
of the devolution of title as may be necessary to make the statement of facts intelligible 
to the Judge]. 


2. That E.F. of , is the owner of the said rent of £ ss. d., and has 
been in receipt thereof for years and upwards. 
3. That the said (i.e., the person making the statement of facts) has made 


inquiries to ascertain if there is any superior rent affecting the interest of the said 
BE. F., and to the best of his knowledge, information, and belief, there is no such 
superior rent (or otherwise, as the case may be). 

4. That [parts of] the lands described in the first part of the said schedule have 
been sold under the Land Purchase Acts [and it is contemplated selling under the 
said Acts the residue of such lands, and the same are the property of the said 
owner. |, 

5. That the lands described in the second part of the said schedule are not. the 
property of the said owner, and the names. and addresses of the reputed owners 
thereof ave. stated therein. 

Variation when all the lands are the property of the owner. 

[5. That the lands described in the second part of the said schedule are the 

property of the said owner, but it is not intended selling them under the said Acts.] 


6. That save the proceedings herein there is not any suit or matter pending in 
any court in relation to the said rent or lands, and that no person herein- 
before referred to is an infant, idiot, lunatic, or married woman—save [Here state 
the particulars of any suit or matter, and the names of any persons under disability, 
giving the names and. addresses as the case may be of the guardian of infant, 
committee of lunatic, or husband of married woman]. 

7, That it is expedient that the said rent should be apportioned, and the proposed 
apportionment set forth in the said schedule would be just and fair, having regard 
to: the quantities and value of the lands, and the rights of the parties interested. 
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Schedule referred to in the foregoing Statement. 
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B.—Lands which it is contemplated selling. 
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Srcono Parr. 


Affidavit as in Form 2. 


Form 5. 


Statement of Facts for the apportionment of a Rentcharge or an Annuity. 
Heading and Title of Matter, with the following addition :— 
And in the matter of the apportionment of a rentcharge (or annuity) of £ 


created by a deed dated the day of 18 
The statement of facts of 
Showeth— 
1. That by the above mentioned deed, dated the day of 
18 =, and made between [Here state the parties to the deed and its nature, whether 


&@ marriage settlement or otherwise.] A.B. being then seized in fee of the lands 
described in the schedule hereto charged the same with an annuity of £ 

in favour of C.D. [Here specify the particulars of the rentcharge or annuity, 
whether the same was perpetual, for a term of years, for a life or lives, or by way 
of jointure, and the particulars of any term of years vested in trustees for securing 
such rentcharge or annuity. Here also state shortly the particulars of any instrument 
or circumstances by which the lands were partitioned or by which any special liability 
for, or indemnity against any portion of the rentcharge or annuity was created, with 
such statement of the devolution of title as may be necrssary to make the statement of 
face's intelligible to the Judge.] [ 

2. That E.F. of is the owner of and in receipt of the said rentcharge 
(or annuity). 

3. That the [parts of] the lands described in the first part of the said schedule 
have been sold under the Land Purchase Acts, [and it is contemplated selling under 
the said Acts the residue of such lands, and the same are the property of the said 
owner. | 

4, That the lands described in the second part of the said schedule are not the 


property of the said owner, and the names and addresses of the reputed owners 
thereof are stated therein. 
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Variation when all the lands are the property of the owner. 

(4. That the lands described in the second part of the said schedule are the 
property of the said owner, but it is not intended selling them under the said Acts. ] 

5. That, save the proceedings herein, there is not any suit or matter pending in 
any court in relation to the said rentcharge (or annuity) or lands, and that no 
person hereinbefore referred to is an infant, idiot, lunatic, or married woman— 
save [Here state the particulars of any suit or matter, and the names of any persons 
under disability, giving the names and addresses as the case may be of the guardian 
of infant, committee of lunatic, or husband of married woman. 

6. That it is expedient that the said rentcharge (or annuity) should be appor- 
tioned, and the proposed apportionment set forth in the said schedule would be 
just and fair, having regard to the quantities and value of the lands, and the 
rights of the parties interested. 


Schedule referred to in the foregoing Statement. 
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First Parr. 
A.— Lands which have been sold. 


B.—Lands which it is contemplated selling. 
| 


Srconp Parr. 


| 


Affidavit as in Form 2. 


Form 6. 
Request to appoint an Arbitrator. 
Heading and Title of Matter. 

Sir,—I hereby require you to appoint an arbitrator to determine the price to be 
paid for the [Here describe the superior interest or the apportioned part thereof, as 
the case may be] which has been ordered to be redeemed by order made in this 
matter and dated the day of 189 , a copy of which is 
annexed hereto, and all other matters which it appertains to the Court of Arbitra- 
tion to determine pursuant to the Land Purchase Acts. 

And take notice that if for the space of fourteen days from the date of the 
service of this request upon you, you fail to appoint such arbitrator, I shall apply 
to the Court to determine the price, as is provided by the said Acts. 

Dated this day of 189 ~—Ci«z. 
(Signed) E.F. 

[Here follows a copy of the order for the redemption. If no formal order has 

been drawn up, a copy of an extract from the final schedule of inewmbrances showing 


the particulars of the superior interest and the Judge's ruling thercon should be 
annexed. | 
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Regulations Form 7. . 
of Submission to Arbitration and Appointment of Arbitrator and Umpire. 
signe cas Heading and Title of Matter. 
Whereas the Honourable Mr. Justice » upon the day of 
189 , made an order in the following terms, viz:— [Recite in full the order for 
redemption. | 
or; 
[Whereas the following is an extract from the final schedule of incumbrances in 
this matter which was ruled by the Honourable Mr. Justice , on the 
day of 189 :— [Here recite the particulars of the superior interest as they 


appear on the schedule, with the Judge's ruling thereon. | 

It is hereby agreed by and between A.B., the solicitor having the carriage of the 
proceedings herein, acting by direction of the Judge on behalf of the said owner, 
and C’.D., the owner (or tenant for life or otherwise, as the case may be) of the said 
[Here describe the superior interest] to refer the determining of the price of the 
said (superior interest or apportioned part) so ordered to be redeemed, to the award 
of E.F., of , and G.H. of » pursuant to the provisions of 
the Land Purchase Acts. Now the said 4.R. hereby appoints the said #.F. to be 
and act as his arbitrator herein, and the said C.D. hereby appoints the said G.H. 
to be and act as his arbitrator. 


Dated this day of 189 SC. 
(Signed) A.B. 
Signed by the said C.D. in presence of (Signed) C.D. 


The said #.F. and G.H. the arbitrators so hereby appointed, do hereby and 
before entering upon the matters herein referred to them, in accordance with the 
provisions of the Land Purchase Act, appoint Z.M/. of to be and act as 
umpire in case of differences between them. 

Dated, &e. 
Witness. (Signed) 2#.F. 
(Signed) GH. 


Form 8. 
Award. 
Heading and Title of Matter. 
Whereas the Honourable Mr. Justice , by Order, dated the 
day of 189 , ordered that [Here describe the superior interest or appor- 


tioned part thereof] should be redeemed. And whereas A.B. and C.D., being 
unable to agree upon the price to be paid for (such rent or otherwise as the case 
may be), have referred the determining of the price to be paid to H.F. and G.H. 
And by writing under their hands, dated the day of 189 , the 
said A.B. hath appointed #.F. to be and act as his arbitrator herein, and the said 
C.D. hath appointed G@.H. to be and act as his arbitrator herein* 

Now we, the said arbitrators, having taken upon ourselves the burden of this 
reference, and having duly weighed and considered the documentary and other 
evidence given before us, do hereby publish our award in writing, in manner follow- 
ing, that is to say: 

We award and adjudge that the price to be paid for the said (rent or otherwise, 
as the case may be) is to be the sum of £& 

And we do further adjudge and award (that cach party do bear his own costs of 
the arbitration, and that they do pay in equal proportions our f'ces and expenses as 
such arbitrators, or otherwise, as the case may be). 
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In witness whereof we have hereunto set our hands this day of 189. Regulations 
(Signed) Z.F. 
; : ; ‘ ept., 1896 
Signed and published in ‘the presence of (Signed) G.H. : aoa 


Umpire’s Award where Arbitrators are unable to agree. 
Proceed as before down to* 

And whereas the said arbitrators ‘so thereby appointed did, by writing under their 
hands, dated ‘the day of 189 , before entering into the matter so 
referred to tthem, appoint me, Z.¥/., to be and act as umpire in case of difference 
between them. Anil whereas the said Z.F'. and G.H. have failed to make their 
award ‘concerning the ‘said price within twenty-one days after the said 
day of 189 (or as the case may be). 

Now I, Z.M. having taken upon myself the charge of this reference, and having 
heard, examined, and considered the allegations, witnesses, and evidence of both 
parties concerning the said price, do make this my award, in writing, 
concerning the said price in manner following, that is to say :— 

I award and adjudge, &e. (as before). 


of and 


DIRECTIONS AS TO THE PREPARATION AND 
SETTLEMENT OF DRAFT FINAL SCHEDULES 
OF INCUMBRANCES. 


1. When bringing in the draft final schedules of incumbrances 
Solicitor should lodge— 
(a.) The rulings on title. 


for settlement the 


(6.) The draft requisition for searches as settled. 

(c.) The registry of deeds and judgment searches. 

(d.) Certificates from the Quit Rent Office, the Land Commission, and the Board 
of Public Works specifying respectively the Quit or Crown Rents, tithe 
rentcharges or tithe annuities, and land improvement or drainage charges 
affecting the lands. 

(e.) A certificate as to whether deeds have been lodged subject to lien. 

(f.) Office copies of any orders that may have been made for apportionment or 
redemption of superior interests as defined by Section 31 of the Land Law 


(Ireland) Act, 1896; and if the proceedings originated in the Land Judge's 
Court. 
(g.) A certificate of the claims filed, and office copies of all such claims. 


2. If the proceedings originated in the Land Commission the schedule shall, 
unless the Judge otherwise directs, be settled as regards all the lands comprised in 
the originating statement, except such as are therein stated to be excluded from 
the proceedings. 
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3. The schedule shall show all charges which, having regard to the abstract of 
title, and the result of the searches, shall appear to affect the lands, or to be a lien 
upon or payable out of the purchase-money; and the charges shall be placed in 
such order of priority as may appear to be in conformity with the primé facie 
rights of the parties; and shall also show, as nearly as can be ascertained, the sums 
due for principal, and such schedule shall also state the names of the several persons 
who may be entitled to the surplus fund after payment of charges. 

4. Charges in equal priority should receive the same number and a distinguishing 
letter, and there should be a statement at the foot that they are in equal priority. 

5. The name, description, and address of every party entitled to any charge 
should be accurately stated, and the date of registering, parties’ names, and short 
description of the instrument by which it is created; if it is founded upon a 
judgment, the sum recovered, the year, and term, and court, and the names of 
the parties to the judgment should be stated. When the claimant is not the 
original mortgagee, the devolution should be concisely but accurately stated as far 
as practicable. 

6. Superior interests affecting the lands (except rentcharges, or annuities in the 
nature of incumbrances) should usually appear in priority to all incumbrances and 
to the costs of the proceedings. 

7. Annual charges, such as quit rents, tithe rentcharges, head rents, Board of 
Works charges and annuities, should be described as such; but when an order for 
their redemption has been made, a note of it should be inserted in the column 
“Particulars of Demand”; and if the price has been fixed, it should be inserted 
in the “ Principal” column; and, unless each of such charges affects all the lands, 
the denominations which each affects should be stated. 

8. Costs awarded by order to any party against the fund, and costs of lodging 
deeds pursuant to notice or order, should appear as distinct items on the schedule: 
but costs awarded to any claimant as payable with his demand, and the costs of 
the proof of any claim on the schedule, and the arrears of any rent, rentcharge, or 
annuity should not appear as distinct items, but be inserted in the proper columns 
opposite the particulars of the demand. 

9. When the proceedings originated in the Land Commission and the vendor is 
a tenant for life, there should be set out, after the demand of the trustees of the 
settlement for the residue, any charges upon the life estate, describing them as 
such. ; 

10. If different portions of the estate are subject to different incumbrances, the 
schedule should be prepared in parts; but if there be common incumbrances as 
well, they should be set out in extenso, and vouched in one part only, and briefly 
referred to in the other parts. 

11. The Examiner shall endorse in the fold of the draft schedule any special 
directions as to the form or publication of the final notice to claimants. 
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Rules on Oct. 


LAND COMMISSON AND LAND JUDGE. — 


RULES. 
Daren Octroser 26TH, 1896, uNDER Section 23 of THE Lanp Law 
(IrELanp) Act, 1896. 


Statutory RuLes AnD OrpERS, 1896, No. 927. 


Jurisdiction of Judicial Commissioner and Land Judge. 


It is this day ordered, pursuant to the provisions of the 
23rd Section of the Land Law (Ireland) Act, 1896, that the follow- 
ing rules shall from and after this date, and until further order, 
take effect and be in force in the Land Commission and Land 
Judge's Court respectively. 


1. There shall be vested in the Land Judge of the Chancery 
Division all the jurisdiction and powers conferred on or exercisable 
by the Judicial Commissioner of the Land Commission, by or under 
any statute or any Rules for the time being in force made under 
the provisions of any statute, in respect of— 

(i.) any matter arising under the Land Purchase Acts as 

amended, by the Land Law (Ireland) Act, 1896; and 

(ii.) any appeal or re-hearing under the Land Law Acts, as 

amended by the Land Law (Ireland) Act, 1896. 


2. There shall be vested in the Judicial Commissioner of the 
Land Commission all the jurisdiction and powers existing at the 
commencement of the Land Law (Ireland) Act, 1896— 

(i.) of the High Court or any Judge thereof, either as successors 
of the Landed Estates Court and the Judges thereof, or 
under the Record of Title (Ireland) Act, 1865, or the Local 
Registration of Title (Ireland) Act, 1891; and 

(ii.) of the Land Judge of the Chancery Division and of the 
Receiver Judge under any enactment conferring any juris- 
diction upon either of such Judges as such. 


3. The jurisdiction and powers hereby conferred on the Land 
Judge and Judicial Commissioner respectively shall be exercised 
by and distributed between them in such manner as they shall 
from time to time arrange. 


yy 
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RulesofOct., The proceeds of any sale under the Land Purchase Acts paid 
mes or transferred into the High Court shall be distributed by a Land 
Judge, and for the purpose of such distribution such Land Judge 
shall have all such jurisdiction and powers as are conferred on or 
exercisable by the Land Commission in addition to any other 
jurisdiction and powers he otherwise possesses. 
5. Where a sale has been ordered by a Land Judge under the 
Land Purchase Acts, the Land Commission shall have the same 
jurisdiction and powers to carry such sale into effect and to vest 
the lands sold in the purchases as they have where a holding is 
sold by a landlord to a tenant, and it is agreed that such sale 
shall be carried out by a vesting order of the Land Commission. 
6. The Court of the Land Commission in Dublin shall, when 
hearing appeals or re-hearing cases, be held at the Four Courts, 
Dublin. 


9th day of January, 1901. 

» It is this day ordered, pursuant to the provisions of the 23rd 
Section of the Land Law (Ireland) Act, 1896, that Order III. of 
the Regulations made in pursuance of the said Section, and dated 
18th September, 1896, be amended by omitting clause (5) of Rule 1, 
and by omitting Rule 2. 

See these rules, ante, pp. 623-624. 


LAND COMMISSION AND LAND JUDGE. 
RULES. 


Daten January 23Rp, 1897, IN RELATION To PRocEEDINGS UNDER 
Section 40 or tHe Lanp Law (IrELanD) Acr, 1896. 


Foe It is this day ordered that the following Rules and Orders shall 


a from. and after this date and until further order take effect and 
be in forcé in relation to proceedings under Section 40 of the Land 
Law (Ireland) Act, 1896. 


ORDER I. 
Construction of Terms, 

Defnitfons. In these Rules and Orders “the Act” shall mean the Land 
Law (Ireland) Act, 1896; “Land Commission ” shall mean the 
Irish Land Commission; “ registrar” shall mean the registrar of 
the Land Judges’ Court; and “ examiner” shall mean the examiner 
attached to the chamber of the Land J udge, but shall not include 
the examiners of the receiver office. 


Rules under Land Act, 1896, Sec. 40. 643 
ORDER. II. 


Preparation of Returns and Proceedings towards obtaining a 
Report of the Land Commission. 

1. The estates coming within the provisions of Sub-section (1) 
of Section 40 of the Act in respect of which the Land Judge shall 
in the first instance issue a request to the Land Commission 
pursuant to the provisions of the said Section, shall, subject as 
hereinafter mentioned, be those which have been already offered 
for sale in the Land Judges’ Court, over which a receiver has been 
appointed, and the rents and profits receivable in respect of which 
appear from the last receivers’ account passed before the date 
hereof to be insufficient to discharge in full the expenses of 
management and all outgoings including the interest on incum- 
brances charged thereon. 


2. It shall be the duty of the registrar and the assistant examiner 
of the receiver office forthwith to prepare returns of the estates so 
circumstanced, stating as regards each estate the names of the 
owner and petitioner, the date of the order first appointing a 
receiver, the date or dates at which the estate has been offered 
for sale, the number of the tenants and the total amount of the 
yearly rents and profits receivable, as shown by the last receiver's 
account passed, the total amount of the annual outgoings including 
interest. on incumbrances, so far as the same are disclosed, and the 
actual sum received for rents and profits during the last year 
dealt with in such account: Provided always that estates situate 
within or partly within a congested districts county may be excluded 


from such return. 


8. The first of such returns shall include those estates over 
which a receiver was appointed in or prior to the year 1881, and 
each succeeding return shall comprise estates over which a receiver 
was appointed within a period of five years. 


4. Each return shall be laid before the Land Judge, who, subject 
as hereinafter mentioned, shall thereupon from time to time direct 
that such request as in the said Section provided shall issue to the 
Land ‘Commission in respect of each estate appearing in such return, 
either in the priority of the date of the order appointing a receiver 
over the estate or in such other priority as under the circumstances 
of the case may appear to him to be just. 


Rules of 
Jan., 1897. 


Class of estate 
in respect of 
which requests 
are to be issued 
in first instance. 


Returns to be 
prepared. 


Periods covered 
by returns. 


Request to be 
issued in respect 
of estates in 
return. 


Rules of 
Jan., 1897. 


Notice prior to 
issue of request; 


tssue of request 
on application 
by person 
interested. 


Form of 
application. 


Preparation of 
request. 


Court rental 
to accompany 
request. 
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5. The Land Judge shall from time to time select from each such 
return such number of estates as he shall consider can be con- 
veniently dealt with at one time, and to which primé face the 
provisions of Sub-section (1) of Section 40 of the Act are applicable. 
Such matters shall be entered in the Judge’s list, and for ten days 
prior to the day appointed for disposing of the same, a notice in 
Form No. 1 in the schedule to these Rules, or in such other form 
as the Judicial Commissioner and the Land Judge shall from time 
to time direct, shall be published in the Court List each day. 


6. The Land Judge may also, on the application of any person 
interested (a) in any estate coming within the provisions of Sec- 
tion 40 of the Act, or in the sale thereof, direct that such request 
shall issue, if the circumstances of the case appear to him to make 
such course desirable. 


(a) The solicitor having carriage is, however, the proper person to make the 
application. Any other party moving will not be entitled to costs unless it is shown 
that the solicitor having carriage has refused to move. Hiill’s Hst., 31. W. L. R. 71 
(Ross, J.). 


7. Such application may be made ex parte, and shall be grounded 
on an affidavit setting forth the facts which are relied upon as 
showing that the estate is one to which the provisions of the said 
Section apply; but before any direction that such request shall 
issue is given, the matter shall be entered in the Judge’s list, and 
such notice thereof shall be given as is by Rule 5 of this Order 
provided in respect of the matters therein mentioned, with any 
necessary modifications. 


8. In all cases where the Land Judge directs that such request 
shall issue, it shall be prepared by the solicitor having carriage of 
the proceedings in the matter, and shall be in Form No. 2 in the 
schedule to these Rules, or such other form as the Judicial Com- 
missioner and the Land Judge may from time to time direct, and 
when signed by the Judge it shall be lodged with the secretary of 
the Land Commission. — 


9. Whenever a rental shall have been settled in the Land 
Judges’ Court of the estate which shall be the subject of such 
request, two copies of such rental, one of which shall be attested 
and have a sealed map annexed, shall be lodged with the request. 


Rules under Land Act, 1896, Sec. 40. 645 


10. If no rental of such estate shall have been settled, then, if Rules of 
the Land Judge shall so direct, the solicitor having carriage of the aR Toa 
proceedings shall lodge with the request a rental prepared by hin caetie 
himself, setting forth as accurately as the means at his disposal ae 
will permit, the names of the lands ay given on the Ordnance 
Survey, and the county, barony, in which they are situate, the 
name of each tenant, the area in statute measure of the land 
comprised in each holding, the tenement valuation, the tenure of 
each tenant, the yearly rent and gale days, and if the rent is a 
judicial one, the date at which it was fixed, and whether by the 
Land Commission or the Civil Bill Court. Along with such rental 
shall be lodged the surveyor’s report and map, if there has been a 
survey, or if there has been no survey a map and schedule of areas 
prepared in accordance with the Land Commission Rules so far as 
they are applicable. Provided, however, that where a final notice 
to tenants has been served, but a rental has not been settled, the 
Judge may, if he thinks fit, postpone the issuing of such request 
to the Land Commission for inspection until the rental shall have 
been finally settled. 

11. In every case a copy of the last account passed by the Copy of 


Receiver’s 
receiver (where there is a receiver), and a certificate of the existing ea oadrith 
tenement valuation shall be lodged with the request. The solicitor Teavest 
having carriage of the proceedings shall also furnish to the Land 


Commission such other documents as they may require. 


12. When the returns referred to in Rule 2 of this Order have Returns of einer 
been prepared, further returns shall from time to time be prepared, ceedings therein 
in like form, and for the like periods, of all other estates, for the 
time being pending for sale in the Land Judges’ Court to which 
the provisions of Sub-section (1) of Section 40 of the Act are prima 
facie applicable, and the like proceedings shall be taken in respect 
of such returns and the estates therein respectively mentioned as 
are by the several Rules of this Order directed to be taken in 
respect of the returns mentioned in Rule 2, and the estates referred 
to in Rule 1, with such modifications, if any, as the circumstances 


may require. 


ORDER III. 
Abstract of Title and Ascertainment of Superior Interests. 
1. If the abstract of title to the estate has not. been lodged, the apa e 
solicitor having carriage of the proceedings shall prepare and lodge 


Rules of 
Jan., 1897. 


Persons having 
earriage of 
proceedings to 
ascertain 
Superior 
interests. 


Persons in 
receipt of head 
rents, &., are to 
furnish 
evidence 


Requisition by 
examiner ; 
punishment for 
disobedience. 


Report to be 
Jodged in regis- 
trar’s office for 
publicinspection 


646 Land Commission and Land Judge. 


the abstract within 21 days after the request to the Land Com- 
mission to inspect and report has been issued, or within such 
further time as the examiner shall certify to be reasonable. 


2. When an estate has been referred to the Land Commission 
for inspection and report, the solicitor having carriage of the pro- 
ceedings shall at once proceed to ascertain what superior interests, 
as defined by Section 31 of the Act (if any), affect the lands, and 
the names of the owners or reputed owners of such interests; and 
he shall obtain certificates from the Quit Rent Office, the Land 
Commission, and the Board of Public Works specifying respectively 
the quit or crown rents, tithe rentcharges, or tithe annuities, and 
land improvement or drainage charges affecting the lands. 


See Land Act, 1896, Sec. 31, and notes thereto, ante, pp. 567-572. 


3. All persons in receipt of or entitled to any rent, fees, duties, 
services, or royalties issuing out of or to be rendered in respect of 
the lands ordered to be sold, or any part thereof, shall be bound 
to furnish to the solicitor having carriage of the proceedings such 
evidence as may be necessary to enable his compliance with Rule 2 
of this Order; and such persons shall be entitled to their costs 
reasonably incurred in connection therewith, the same to be paid 
by such person or persons, or in such manner as the Judge may 
direct. 


4. The Judge may, upon the application of the solicitor having. 
the carriage of the proceedings, authorise the examiner to issue a 
requisition under his hand requiring any such person as aforesaid 
to furnish on oath such evidence as may be necessary to enable 
compliance with Rule 2 of this Order, and any person refusing 
or wilfully omitting without sufficient reason to comply with such 
requisition within the time thereby limited shall be deemed guilty 
of a contempt of Court, and may be dealt with accordingly. 


ORDER Iv. 
Report of Land Commission. 

The Report of the Commissioners when made shall be transmitted 
to the registrar and shall be laid by him before the Judge, who 
may either refer it back to the Land Commission for further report 
upon any matter, or may direct it to be lodged in the registrar’s 
office for public inspection. Any person interested may obtain 
an office copy of a report. so lodged on payment of the usual fees, 
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ORDER V. 


Notice of Intended Sales under Land Purchase Acts. 

1. When the report has been lodged in the registrar’s office, the 
solicitor having carriage of the proceedings shall attend before 
the examiner to have a day fixed for the consideration of the 
report by the Judge, and shall prepare and have settled by the 
examiner a notice of the intended sales under the Land Purchase 
Acts, which shall be in Form No. 3 in the schedule, hereto, with 
such variations as the nature of the case may require, or in such 
other form as the Judicial Commissioner and the Land Judge shall 
from time to time direct. 


2. The notice shall be served upon the owner or owners, upon all 
persons who have entered appearances, or upon their respective 
sclicitors, and upon all such other persons (including the reputed 
owners of any superior interest which it may be necessary to 
redeem, or to apportion and redeem) as the examiner shall by 
writing endorsed on such notice direct, and copies thereof shall 
be transmitted through the consolidated notice office to the several 
persons reported by the Land Commission to be in occupation of 
the lands as tenants or otherwise to the postal addresses stated in 
such report, and the notice may be published in such newspapers, 
and be posted in such manner as the Judge may direct. 


3. All services, publications, and postings shall be made not 
later than twenty-one days before the date fixed for the considera- 
tion of the report by the Judge unless he shall otherwise Kiect. 


A. Not less than one week before the date fixed for the con- 
sideration of the report, the solicitor having carriage of the pro- 
ceedings shall attend in the examiner’s office to vouch the services, 
publications, and postings of the notice of the intended sales under 
the Land Purchase Acts. 


ORDER VI. 


Offers for purenase by Persons other than the Tenants. 

1. It shall be the duty of the solicitor having carriage of the 
proceedings to submit to the Judge upon the consideration of the 
report, any offers that may have been made by any person other 
than a tenant for the purchase of the estate or any part thereof. 
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2. Such offers shall be in such form as the Judicial Commissioner 
and the Land Judge may from time to time direct, and may be made 
subject to such conditions as to the time for which they shall 
remain binding on the person making the same, or otherwise, as 
to the Land Judge may seem fit. 


ORDER VII. 


Offers by Judge to sell to Tenants. 

1. The particulars and conditions of the Judge’s offer to sell to 
the person appearing to be in occupation as tenant of each holding 
shall be written by him on the rental or taken down in writing — 
by the examiner, together with the limit of time for the acceptance 
of such offer from the date of the communication thereof, and an 
order shall be made that offers be prepared in accordance with such 
directions. 

As to the procedure where the person to whom an offer is to be made is a minor 
or of unsound mind, see Rules of July, 1898, post, pp. 650-651. 


2. A certified copy of the order shall be transmitted to the 
secretary of the Land Commission, and the orders shall thereupon 
be prepared in accordance with such directions by the Land Com- 
mission, and shall be in such form as the Judicial Commissioner 
and the Land Judge may from time to time direct, and the Land 
Commission shall communicate such offers to the persons respec- 
tively appearing to be in occupation as tenants, without delay. 


3. The Land Commission, in all cases where the offers are 
accepted and the conditions fulfilled, shall notify the fact to the 
Judge and to the solicitor having carriage of the proceedings, and 
the latter shall forthwith take the necessary proceedings and furnish 
the necessary documents to enable the Land Commission to vest 
the several holdings in the respective purchasers. 


4, If the offers or any of them be not accepted within the time 
limited, the Land Commission shall report to the Judge thereon, 
and shall notify the fact to the solicitor having 


carriage of the 
proceedings. 


5. The Judge shall not make an order under Sub-section (1) (a) 
of Section 40 of the Act that a tenant be deemed to have accepted 
the offer made to him without causing notice to be given to such 
tenant, 


Rules under Land Act, 1896, Sec. 40. 649 


6. When any such order is made, the solicitor having carriage Rules of 
of the proceedings shall forthwith lodge an office scopy thereof with pian 
the secretary of the Land Commission. tobe aged” 


with Land 
a Commission. 


ORDER VIII. 


Appeals. 

1. Any person aggrieved by any order of the Land Judge made Application for 
in proceedings under Section 40 of the Act, may within ten days to be adeos 
after the date of such order, apply to the Judge for liberty to of date of onde: 
appeal, and when such liberty is refused may apply to the Court 
of Appeal for liberty within one week after such refusal. Where 
liberty is granted the notice of appeal shall be lodged within 


fourteen days thereafter. 


2. The Court of Appeal or the Judge may require the person eet 
appealing against any such order to lodge in Court to the credit 
of the matter, within a time to be named, such sum as the Court 
or the Judge may consider proper, and if such sum is not lodged 
within the time fixed, the order giving liberty to appeal shall 
stand discharged. 


8. When the appeal has been disposed of any sum so lodged tle Le 
shall be paid to such person or persons as the Court of Appeal 
or Judge may direct. 


ORDER IX. 


Obstruction to, or Delay in conduct of Proceedings. 

1. It shall be the duty of the receiver to furnish to the person Receiver to 
having carriage of the proceedings, or to his solicitor, or to any mation. 
officer of the Court or of the Land Commission, such information, 
documents, and assistance as they or any of them may require in 


relation to the proceedings under Section 40 of the Act. 


2. Any Receiver under the Court refusing to furnish such in- Refusal to give 
formation, documents, or assistance, or in any way interfering with See ce 
or obstructing the person having carriage of the proceedings, or Srteuneene 
his solicitor, or any officer of the Court or of the Land Commission a 


in discharge of their duties under the said Section, or under these 
Rules and Orders, or dissuading or endeavouring to dissuade any 
person from accepting an offer to sell made to such person by the 
Judge, shall be reported to the Judge, who, if he considers that 
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misconduct is proved, may discharge such receiver from any receiver- 
ship which he may hold under the Court, or deal with him as guilty 
of contempt of Court. 


3. The examiner shall keep a special record of proceedings under 
Section 40 of the Act, and shall report to the Judge any delay in 
the conduct of such proceedings, and when certifying for the taxa- 
tion of costs, if there has been undue delay in the conduct. of any 
proceeding he shall so state in his certificate, and no costs shall be 
allowed in respect of any proceeding which has been unduly delayed 
without the direction of the Judge. 


ORDER X. 


Costs. 

1. In every proceeding under Section 40 of the Act, the Judge 
shall have full power and discretion as to the giving or withholding 
of costs and expenses, and as to the persons by whom and the funds 
out of which the same shall in the first instance or ultimately be 
paid, repaid, and borne, and shall and may apportion the same 
amongst such parties, and in respect of interest, rents, or income, 
and principal or corpus, as he shall think fit. 


FURTHER RULES IN RELATION TO PROCEEDINGS 
UNDER SECTION 40 OF THE LAND ACT, 1896. | 


The 2nd day of July, 1898. 


It is this day ordered that, the following rules shall, from and after 
this date and until further order, take effect and be in force in rela- 
tion to proceedings under Section 40 of the Land Law (Ireland) Act, 
1896 :— 

1. Where a person to whom it is necessary that an offer 
should be made in pursuance of the above-mentioned Section 
is a minor, or a person of unsound mind, not so found by 
inquisition, the Land Judge of the Chancery Division of the 
High Court of Justice in Ireland may appoint a guardian of 
such person for the purpose of any proceedings under the said 
Section, and may from time to time change such guardian. 


2. It shall be the duty of any person who shall under the 
foregoing rule be appointed guardian ad litem of a person of 
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unsound mind within ten days from the date of his appointment 
to lodge with the Registrar in Lunacy a copy of the order 
appointing him as such guardian, and to apply to the Lord 
Chancellor for such order (if any) as may be required. 


RULES UNDER LUNACY REGULATION ACT, 1871. 
The 2nd of July, 1898. 


I, the Right Honourable Epwarp Baron Asusourne, Lord High 
Chancellor of Ireland, in exercise and pursuance of the powers in 
this behalf vested in me by the Lunacy Regulation (Ireland) Act, 
1871, and of all other powers. me thereto enabling, do hereby order 
and direct that every notice or return given or made to the Registrar 
in Lunacy by the Guardian ad litem of a person alleged to be of 
unsound mind appointed by the Land Judge pursuant to any rule 
made under the Land Law (Ireland) Act, 1896, shall set forth the 
name, residence, and description of such Guardian; the name, last 
residence, present abode, and description of the person alleged to 
be of unsound mind; the name, residence, and description of the 
person in whose custody or care the person alleged to be of unsound 
mind is; and the age, and full particulars of the property of such 
last-mentioned person. Such return shall have annexed thereto a 
copy of the order made by the Land Judge, and a docket of the 
application (if any) intended to be made to the Lord Chancellor in 
Lunacy. And if it shall appear that such application can be made 
under the provisions of the 68th Section of the Lunacy Regulation 
(Ireland) Act, 1871, the procedure shall, notwithstanding any 
General Orders heretofore made under the said last mentioned Act, 
be as follows :— , 

1. The said Registrar shall, immediately on receipt of such 
notice or return, and on being satisfied that the application is 
within the provisions of the Section aforesaid, direct one of 
the Medical Visitors to visit the person alleged to be of unsound 
mind, and to make such report as is directed by the 11th 

- Section of the said Act, and such Medical Visitor shall inform 

the person alleged to be of unsound mind of the nature of the 
application, and that if he objects to the suggested order he is, 
within four days, to give notice in writing to the Registrar in 
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Lunacy. And the Medical Visitor shall in his report specially 
certify that he has so informed the person alleged to be of 
unsound mind, and shall further state whether such person was, 
in his opinion, capable of understanding or exercising such 
right of objection. 

2. On the expiration of the period of four days from the date 
of the visit of the Medical Visitor the said Registrar shall sub- 
mit to the Lord Chancellor the report of the Visitor, together 
with the order made by the Land Judge, and any evidence 
lodged in support of the application, and the notice of objection 
(if any) received from the person allcged to be of unsound mind, 
and the Lord Chancellor may, on consideration of the same, 
either make an order thereon without any attendance of counsel, 
solicitor, or parties, or may direct the application to be set 
down for hearing, or may refer it to the Registrar in Lunacy 
to make particular inquiry respecting any matter to which the 
application relates. 

Every notice or return given or made by such Guardian ad litem 
as aforesaid shall be deemed to be a return made under the 
provisions of the 68th Section of the Lunacy Regulation (Ireland) 
Act, 1871. 


FORMS IN PROCEEDINGS UNDER LAND ACT, 1896, 
SEC. 40. 


Form No. 1. 
Lanp Law (Iretanp) Act, 1896. Sxcrron 40. 

The following cases will appear in the list of the Honourable Mr. Justice 
on the day of next. [Here insert the names.] 

The Judge will on the above-mentioned day consider and determine whether 
the conditions mentioned in Sub-section (1) of Section 40 of the said Act apply to 
the said estates respectively, and will hear any application then made on behalf of 
any persons interested in any of such estates or in the sale thereof, founded upon 
special circumstances applicable to any of such estates, in reference to the issuing 
of a request to the Land Commission under the provisions of the said Section. 


Form No. 2. 
ReQuEst To LAND COMMISSION TO INSPECT AND REPORT. 
In the High Court of Justice in Ireland. 
Chancery Division—Land Judges. 
In the matter of the Estate of Owner ; 
La parte Petitioner. 
I request the Land Commission to cause the lands mentioned in the schedule 
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annexed hereto, being the estate (or part of the estate, directed to be sold by order Rarmainnder 
made in this matter dated day of 18 , to be inspected, Sect. 40 
and that a report shall be made by two Commissioners respecting such estate, the (t= 
circumstances thereof, and the price at and the conditions under which the sale 
of the holdings to the tenants under the Land Purchase Acts can properly be made. 

ScuEDuLE of lands above referred to. 


Form No. 3. 
Noricke OF INTENDED SALES UNDER THE LAND Purcuase Acts. 


In the High Court of Justice in Ireland. 
Chancery Division—Land Judges. 

In the matter ofthe Estate of a Owner ; 
Ex parte Petitioner. 
Whereas the Land Commission have, in pursuance of the 40th Section of the 

Land Law (Ireland) Act, 1896, caused the lands described in the schedule hereto 

which have been ordered to be sold in this matter to be inspected, and have 

reported respecting the said lands, and the circumstances thereof, and the price 
at, and the conditions under which the sale of such lands to the tenants thereof 
under the Land Purchase Acts can properly be made, let all persons take notice 
that the report of the Land Commission has been lodged with the registrar of this 
Court for public inspection, and will come before the Honourable Mr. Justice 
for his consideration on day, the day of 189 , at 
o'clock, at his Court at the Four Courts, Dublin, when all parties interested 
are at liberty to attend; and meanwhile offers for the purchase of the said lands, 
or any part thereof, may be sent to the solicitor having carriage of the proceedings, 
who will submit any such offers to the Judge on the consideration of the report. 
Dated this day of 189 
Examiner. 
Solicitor having carriage of proceedings. 


ScHEDULE. 
[Here insert the lands, using the Ordnance survey names only, and stating the 
barony and county, and, if part only of a townland is being dealt with, the area 
in statute measure of such part.| 
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Runes or 10TH Day or January, 1902. 

1. In the case of an Estate comprismg holdings which are 
agricultural or pastoral, or partly agricultural and partly pastoral, 
the Judge may dispense with the Consolidated Final Notice to 
Tenants and adjoining Owners and Occupiers, required by the 
24th General Order of 15th July, 1859, and may dispense with 
the settlement of the rental required by the 25th General Order 
of the 15th July, 1859, altogether, or to such an extent as he 
shall think right. 


2. In all such cases the Examiner shall, so far as possible, 
ascertain what are the superior interests to which the estate is 
liable, and the names of the reputed owners thereof, and what 
rights of indemnity (if any) exist as against other lands. 

8. As soon as the Examiners’ rulings have been issued, the 
Solicitor having carriage shall obtain an order for survey as here- 
tofore, and the Surveyor shall be required, if necessary, to report 
upon sub-lettings and sub-divisions, and such other matters as 
the Examiner may direct. 

4. The Solicitor having carriage of the proceedings shall then 
prepare a notice in Form X in the Schedule to these Rules 
annexed, and shall serve it, with a copy of the Ordnance Survey 
map, on the owners and occupiers of all lands adjoining the 
estate. 


5. If any objections to the above notice shall be filed they 
shall be brought before the Judge for adjudication, in the same 
manner and on notice to the same parties as the existing General 
Orders prescribe with regard to objections to the Consolidated 
Final Notice to Tenants and adjoining Owners and Occupiers. 


6. As soon as possible after receiving the Survey and Report 
thereon, the Solicitor having carriage of the sale, shall prepare and 
have settled by the Examiner a Schedule of tenancies. This 
Schedule shall contain the same particulars as are now supplied 
in a Rental, with the addition of a column showing (if possible) 
the tenement valuation of each holding. 

In case it appears from the said Report or otherwise, that 
disputes exist as between the tenants themselves, or as between 
the tenants and the estate, the Solicitor having carriage shall 
divide the Schedule into two parts—part I. for cases in which 
no disputes arise, and part II. for cases in which such disputes as 
aforesaid exist. 
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7. In case the Solicitor having carriage is unable to prepare a 
Schedule of tenancies from documents, from information supplied 
by Agents or Receivers, or otherwise, he shall prepare a notice 
in the form in the Schedule hereto annexed, marked Y, and shall 


cause such notice to be served upon or circulated among the 
tenants on the estate. 


8. On receiving the Returns to the said notice, in cases where 
such notices have been served, the Solicitor having carriage of 
the proceedings shall check the same with the Report of the 
Ordnance Survey Department, and, if there is a Receiver over 
the Estate, with the Receiver’s last account before preparing the 
Schedule of tenancies. 


9. When the Schedule of tenancies has been prepared and 
settled by the Examiner, the matter shall be brought before the 
Judge in Court on notice to the Owner, to all persons who have 
entered appearances in the matter, to all reputed owners of 
Superior Interests and to the Crown, where there is a reversion 
in the Crown; and thereupon the Judge, on hearing the parties 
and considering the evidence, may direct that negotiations shall 
be entered upon as between the parties interested and the tenants 
with a view to Sales under the Land Purchase Acts, and that 
the Solicitor having carriage of the proceedings may arrange 
with the tenants for procurement of proposals to purchase and 
applications to the Irish Land Commission for advances. Such 
proposals and applications shall be in a form to be approved of 
by the Irish Land Commission. 

10. When such proposals and applications for advances have 
been procured, they shall be lodged with the Irish Land Com- 
mission, accompanied by the order of the Judge above referred 
to, and an attested copy of the Schedule of tenancies and such 
other documents as the Land Commission shall require. 


11. When the Irish Land Commission shall have notified their 


sanction of the advances applied for, the matter shall be entered 


in the Judges’ Chamber List, on notice to the same persons as 
prescribed by Rule 9, for consideration of such proposals and for 
their acceptance, if approved of. 


12. If, on the hearing aforesaid, any person whose interest is 
affected, objects to the acceptance of such proposals, the Solicitor 
having carriage of the sale shall proceed to settle and serve the 
Consolidated Final Notice to Tenants and adjoining Owners and 
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Occupiers, and to have a Rental settled as prescribed by the 
existing General Orders. If, in consequence of an unreasonable 
objection, the Estate incurs loss, the Judge may make such order 
in respect of the costs of the parties as may seem to him to be 
just. 

13. In any case in which a Consolidated Final Notice to Tenants 
and adjoining Owners and Occupiers has been actually served before 
these Rules come into operation, the settlement of the Rental 
shall be proceeded with in the manner prescribed by the existing 
General Orders. 


SCHEDULE REFERRED TO IN THE FOREGOING RULES. 


Form X. 
Notice to Owners and Occupiers of adjoining Lands. 
In the Matter of the Estate of 
Owner ; 
Petitioner. 

Notice is hereby given, that the Lands set forth in the Schedule hereto and 
delineated on the accompanying Map, have been ordered to be sold in this 
Matter, and will be sold by the Court, subject to such rights of way and other 
rights and easements as shall at the date of such sale legally exist and affect the 
same. 

If any person alleges that the Boundaries of the said Lands are incorrectly 
shown upon the accompanying Map, he must lodge his objection, in writing, in 
the Registrar’s Office of the said Court, on or before the day of 
19 , otherwise the said Map shall be treated as conclusive and binding upon all 
persons. 

Such objection must be verified by affidavit entitled as above and sworn, if out 
of Dublin, before a Commissioner of Oaths. 

(Lo be signed by the Examiner and the Solicitor having carriage of the Sale.) 


Form Y. 
Notice to the Tenants. 
In the High Court of Justice in Ireland, Chancery Division— 


Land Judges. 
Owner ; 


Petitioner. 

The Tenants of the Owner on the lands mentioned in the Schedule hereto are 
required to take notice that a sale of the said lands has been ordered by the 
Court, and the several tenants are hereby required to furnish to me the particulars 
of their several tenancies on the accompanying form,* and to forward the same 
to me not later than 

(To be signed by the Solicitors having carriage.) 
(Schedule of Lands above referred to.) 

N.B.—Ilt is intended that the tenants shall have an opportunity to purchase 
under the Land Purchase Acts. Any omission to furnish the particulars required 
or any inaccuracy in filling up the form may deprive the tenant of the advantage 
of an early sale. 


*This form can be obtained at any law stationer’s, 


C.O,U IN TY eC. O.U BR. S.. 


RULES UNDER LANDLORD AND TENANT ACT, 1870. 
[29th October, 1870.] 


* It is this day ordered by the Court for Land Cases Reserved 
that the following shall be the Rules for proceedings under Part I. 
of the Landlord and Tenant (Ireland) Act, 1870 :— 


Proceedings in respect to Claims. 

1. All applications and disputes under the Landlord and Tenant 
(Ireland) Act, 1870, shall be heard in the division of the county 
where the land or some part thereof is situated, unless the Chair- 
man (a) shall otherwise direct, on being satisfied that the same can 
be more conveniently tried in any other division. But the Chair- 
man (a) may, at his discretion, hear any interlocutory motion 
arising in the course of any such proceeding in any division of his 
county. 

(a) Now the County Court Judge. 


2. At each of the ordinary sessions now held in each year there 
shall be for each division of the county, and in one town in such 
division, a separate part of such sessions for the disposal of business 
under this Act, to be termed the Land Session, of the commence- 
ment of which notice shall be given at the time and in the manner 
now by law directed with respect to the holding such ordinary 
sessions; but for the year 1871 such notice may be given on or 
before the 1st of January, 1871. 


3. Notices of claim under the 16th Section of said Act shall 
be in the Form No. 1, 2, 3, or 4 [as the case may be] in the Appendix 
to these Rules, or as near thereto as circumstances will admit. 


See these forms, post, pp. 671-672. 


* These Rules, though issued by a Court which has ceased to exist (see Judicature 
Act, 1877, Sec. 23 (2) and Land Act, 1881, Sec. 47, ante, p. 332), are still in force as 
regards all proceedings in the County Courts under the Land Act, 1870, being 
continued among other “existing Rules” by the preamble to the County Court 
Rules of 1890. Appeals from the County Court, under the Act of 1870, are now 
heard by the Land Commission, and are regulated by Rules issued by that body. 
See notes to Rules 38 & 39, infra, pp. 645 and 666. 
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Rules of 4. The limits of time within which Notices of Claim may be 
seals served shall be as follows :— 
Every tenant who may claim to be entitled to compensation 
under the Act may serve notice of his claim (if any) ; — 

a. As soon as he shall have been served by his landlord 
with notice to quit, or with an ejectment, or disturbed by any 
act of the landlord within the meaning of the said Statute ;— 

6. In case of a tenancy for an uncertain term, as soon as the 
term shall have expired ;— 

c. In case of a tenancy for a term certain, when the term 
shall be within six months of its expiration ;— 

d. In case of a tenant who shall give notice of surrender, 
with such notice or after its service ;— 

e. In every case the notice of claim (if any) shall be served 
before the tenant quits or is deprived of possession by his 
landlord, or at latest within one calendar month thereafter, 
subject however to the provision contained in the next Rule, 
and to the discretionary power hereinafter given to the Chair- 
man (a). 


(a) See Rule 12, and notes thereto, post, p. 640. 


5. Notices of claim may be served up to the Ist day of January, 
1871, though the time limited by these Rules for service thereof 
might otherwise have expired. 


6. A copy of every notice of claim and of every notice of dispute 
shall, within one week after its service, or within such other time 


as the Chairman shall direct, be delivered to the Clerk of the Peace, 
who shall duly record the same, with the date of delivery thereof 


to him, in a book to be kept for such purpose. 
Service of Notices of Claim. 

Bric of ite dds Ske service. af pumice claim on any landlord, or, in his 
absence, on his known agent, shall be effected in such manner 
(except as to the time of service), as now by law prescribed for 
erdinary civil bill processes, but may be effected by others than 
22 process servers of the Court, where the service is to be made 
withont the county. 


8. Where a landlord is resident out of the county, the Chairman 
may, on application to him for such purpose, direct service of the 
Notice of Claim or of any other proceeding under this part of the 
Act, to be effected within such time, and in such manner, whether 
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by registered letter or otherwise, as he may think fit; or may 


declare that any service already effected shall be good service of 
the same. 


Rules of 
5 


9. All Notices of Claim shall be served one calendar month, at 
the least, before the first day of the Land Session at which the 
claim thereunder shall be entered for hearing. 


Service of Notices of Dispute. 

10. The notice of dispute by the landlord shall be in the Service of 
Form 5 or 6 in the Appendix to these Rules (a), or as near thereto dispute. 
as circumstances will admit, and the same, together with a copy .of 
any set-off or claim relied on by him, shall be served within twenty- 
one days from the service on him of the notice of claim (subject 
to the discretionary power hereinafter given to the Chairman (0) ), 
and shall be served in the manner now by law prescribed for the 
service of ordinary civil bills; but the Court may, in its discretion, 
upon facts duly verified, allow substituted service thereof, or direct 
any other mode of service. 

(a) See these Forms, post, p. 672. 

(b) See Rule 12 and notes thereto, post, -p. 660. 


Entry om Court of Notices of Claim and Dispute. 

11. Every notice of claim or of dispute shall contain, if issued Entry coe 
by an attorney, his name and place of business, or if not issued by Leesa 
an attorney, shall contain the mame and residence of the claimant 
or person issuing the same; and service of the notice of dispute, 

' and of all subsequent proceedings in the course of such dispute, 
may be effected by service thereof at such place of business or 
residence, as the case may be; and if the tenant’s claim be conse- 
quent upon the service of an ejectment, the notice of claim may be 
served either as hereinbefore prescribed by these rules, or at the 

“residence of the attorney for the plaintiff, mentioned in such -eject- 
ment. 


12. If cither tenant or landlord shall have failed to serve, or to Extension of 
lodge, a notice of claim or of dispute, or any other notice in the of notices. 
course of the dispute, within the ‘times or in the manner herein 
limited, the Chairman may, on the application of such party, if he 
shall think sufficient excuse (a) exists, and upon such terms as to 
costs, or otherwise, as he shall think fit, declare such service as may 


have ‘been effected to be sufficient service, or enlarge the time (d) 
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for such service, or lodgment, and if he think fit adjourn the 


hearing. 

(a) The fact that negotiations for a new tenancy were pending with the landlord 
was held by Judge Waters to be a “ sufficient excuse’ for the non-service of a claim 
for improvement for a year and five months after a writ of possession had been exe- 
cuted in an ejectment for non-payment of rent, and the claim was heard and allowed. 
On appeal to the Land Commission, O’Hacay, J., refused to interfere with the dis- 
cretion of the County Court Judge: Walsh v. Fitzgerald, 21 1. L. T. R. 82. Time 
was also extended by Judge OverznpD for serving notice of claim where litigation 
had been pending between the parties as to the tenant’s right of restitution: 


Smyth v. Hogg, 271. L. T. BR. 103. 
(b) When a writ of possession was executed on November 17th, and a claim for 


improvements served on the 25th of August following, there being no excuse for the 
delay, Judge Warers refused to extend the time, and dismissed the claim with 
costs: Shanahan v. Marquis of Waterford, 221. L. T. R. 76. A claim served two 
years after possession was taken, was dismissed by Sir F. Brapy as being too late: 


Mellon v. Charlemont, Donn, 323. 


13. Where a notice of claim shall have been served, the tenant 
shall, after the service of the notice of dispute, or in case of no 
notice of dispute being served, then after the expiration of the 
time for serving notice of the same, lodge such notice of claim in 
due course, for hearing, with the Clerk of the Peace, at the next 
ensuing Land Session, giving one week’s notice to the opposite 
party; or if the next Land Session shall take place before the 
expiration of one calendar month from the original service of such 
notice of claim, then at the second next ensuing Land Session ; 
and in the event of the tenant failing to lodge his claim for hearing 
in such manner, he shall not be at liberty thereafter to do so, unless 
the Chairman shall, by reason of special circumstances, and on such 
terms as he may think fit, otherwise direct. 


14. Where a dispute shall have arisen, the parties may, at any 
time before such dispute shall have been decided by the Chairman, 
by any agreement in writing signed by them respectively, or by 
their agents duly authorized, settle such dispute; and thereupon 
the said parties shall cause a copy of such agreement, also duly 
signed by them, or by their said agents, to be delivered to the Clerk 
of the Peace, who shall duly record the same. 


15. The claimant may, at any time before setting down his claim 
for hearing, by notice in writing delivered to the Clerk of the Peace, 
require his claim to be dismissed as against all or any of the 
respondents, with costs, and the Court may pronounce a dismiss 
accordingly, and such notice shall operate as a relinquishment of 
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his claim, and the Clerk of the Peace shall forthwith file such notice, 
and enter the same in the record of notice and dispute book, herein- 
after mentioned, and, at the expense of the claimant, forward a 


copy thereof to each of the respondents. 


Registration of Improvements. 

16. The notice of intention by a landlord or tenant to register 
improvements under the sixth Section of the Act, together with a 
copy of the schedule specifying such improvements, shall be served 
on the opposite party two months, at. the least, before application 

shall be made to the Landed Estates’ Court to file the schedule of 
such improvements. 


The notice is to be served in the same manner as a notice of claim under Rule 7. 
See General Order of 15th February, 1873 (Donnell’s Land Cases, p. 429). 


17. The landlord or tenant receiving such notice and disputing 
the claims made by the schedule shall, within one month after such 
receipt, serve notice on the opposite party that he disputes such 
claim either in the whole or in part, specifying the particulars so 
disputed, and that he will apply to the Civil Bill Court to determine 
the matter, and shall also, within such period, deliver a copy of 
such notice to the Clerk of the Peace, who shall record the same. 


18. Upon the due service of such notice and copy, a dispute 
shall be deemed to have arisen in respect of such alleged improve- 
ments, and the same shall be heard within such time and in such 
manner, and subject to the same regulations as other cases under 
these rules. 


If no notice of dispute is served within the time limited by Rule 17, the person 
claiming may file the schedule of improvements, in the Court of the Land Judge, 
on production of a certificate from the Clerk of the Peace. When a notice of 
dispute is served, a certificate is issued as to the result after the case is heard. The 
schedule must be on parchment, and must be verified by affidavit. See General 


Order of 15th February, 1873. Donnell’s Land Cases, pp. 429, 430. 
As to the practice, &c., on filing the schedule in the Court of the Land Judge, see 


Madden’s L. J. Practice. 3rd. Hdit., pp. 316-318 and pp. 594-600. 


19. The discretionary powers with respect to the service and 
lodgment of notices given to the Chairman hereinbefore, shall apply 
to all notices respecting the registration of improvements under the 
sixth Section. 
2 Practice of the Court. 

_ 20. The practice, forms, and rules in force and used in the Civil 
‘Bill Courts with respect to civil bills and civil bill ejectments, 


Rules of 
1870. 


Registration of 
improvements, 


Practice of the 


Court. 


Fees for proceed - 
ee under the 
ct. 


662 . County Courts. 


including all powers of amendment, shall, subject to these rules 
and orders, and so far as the same are not inconsistent with them, 
or with any of the provisions of the Landlord and Tenant Act 
(Ireland), 1870, be adopted with reference to proceedings under the 
said Act, so far as the same are applicable, mutatis mutandis. 


21. The service of all notices relied on for any purpose shall, 
unless admitted by the opposite party, or otherwise allowed by the 
Chairman, be proved on oath at the hearing. 


29,, If at the hearing it shall appear to the Chairman that the 
case comes within the provisions of the 20th Section of the Statute, 
or that the interests of persons not represented before the Chairman 
are involved, he may adjourn such hearing and direct such notice 
to be given to said persons as to him shall seem fit. 

Where the interests of a person not represented before the County Court Judge 
appeared to be involved, Firrzemratp, B., remitted the case to the County Court to 
be reheard upon notice being given to this person: Fitzsimons v. Clive, 12 I. L. 
T. BR. 85. 


See further, notes to L. & T. Act, 1870, Sec. 20, ante, p. 185, and Walsh v. Fits- 
gerald, 21 1. L. T. R. 82. 


23. The Chairman shall be at liberty to review, rescind, or vary 
any order previously made by him at any land session during the 
continuance of the ordinary sessions, of which such land session shall 
form a part, but not afterwards, except upon the application in 
Court of both parties, or their consent. in writing. 

The Land Commission, by whom appeals under the Land Act, 1870, are now 
heard (see Sec. 47 of the Land Act, 1881, ante, p. 332), have the power of rescinding 
or varying their orders at. any time (see Land Act, 1881, Sec. 48 (5), ante p- 334), and 
as they can also extend the time for appealing under Rules of 1897, post, No. 22, 


in case of any error in a deeree, the matter may be set right by them at any time 
on an appeal. 


Fees for Proceedings under the Act. 


24. In all proceedings under this Act the fees specified in the 
Schedule (A) to these Rules annexed shall be the lawful fees and 
emoluments for the discharge of the duties therein specified by the 
persons therein named, and no other fees or emoluments shall be 
recoverable for the discharge of such duties, or be allowed in any 
bill of costs between party and party, or in any decree, dismiss, 
order, or award. 


This Schedule is now superseded by the Schedule under the County Court Rules, 
1890. See, post, pp. 716-718. 
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Taxation of Costs. 


25. The Chairman shall have power to give or withhold the Rules of 
1870. 


costs (a) in the whole, or in part, of any proceedings under this = 
> : Taxation of 

Act, and to order the same, or any portion thereof, to be paid by costs. 
the opposite party, together with the reasonable expenses of neces- 
sary witnesses, and such expenses as he may consider to have been 
properly incurred in making copies of documents, or in making 
maps or surveys for the information of the Court; to be recover- 
able in the same manner as sums awarded for compensation (0) or 
decreed under this Act. 

(a) Costs are usually allowed to the tenant, except where very unreasonable 
claims are made. Thus where a claim for £609 was reduced to £110, Morris, J., 
refused to allow the tenant any costs: Hurley v. O’Brien, 71. L. T. R. 175, Donn. 
464. On the other hand, if the claim is dismissed, the landlord is usually allowed 
the costs of the dismiss. Where the claim and set-off were both extravagant in 
amount, Frrzceratp, J., refused to allow costs to either party: Murphy v. Deane, 
10 I. L. T. R. 149. See Schedule of costs, post, pp. 716-718. 

(0) As to how “sums awarded for compensation” are recoverable, see L. & T. Act, 
1870, Sec. 23, and notes thereto, ante, p. 187. 

As to the recovery of costs, in case of an appeal to the Land Commission under 
this Act, see notes to Land Commission Rules of January, 1897, No. 97, post. 


26. The Chairman shall, in all proceedings under this Act, upon 
request of either party or his attorney, tax the costs between party 
and party (a) and include the same in his decree or dismiss, order, 
or award, when costs shall have been given against the opposite 

party ; and shall, at the like request, tax the costs between attorney 

and client (b) in such proceedings; and no costs shall be recovered 
in respect of any proceedings under this Act in the Court of the 
Chairman, or preparatory thereto, unless the same shall have been 
so taxed. 


(a) For schedule of costs, see, post, pp. 716-718. 

(6) The taxation of costs as between solicitor and client under this Rule is a 
ministerial and not a judicial Act. The County Court Judge cannot make any order 
for payment of such costs; and as the certificate determines nothing as to the 
liability of the client, it cannot be quashed by writ of certiorari: Reg. v. County 
Court Judge of Tyrone, 10 L. R. Ir. 217 (Q.. B. D.). 


Regulations as to Clerks of the Peace. 

27. The Clerks of the Peace shall keep in their offices separate Regulations as 
books in which shall be entered all notices of claim, dispute, or Peace. 
set-off, lodged with them in pursuance of the foregoing Rules, and 
all Orders, Interlocutory or Final, made in the matter of such 


disputes, to be called The Record of Claim and Dispute Books, 
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which shall be accessible to the public between the hours of twelve 
and three o’clock daily (Sundays, Christmas Day, and Good Friday 
excepted), on payment to the Clerks of the Peace of the fee of 
One Shilling for each search to be made. 


28. The Clerks of the Peace shall also keep Court Books, and 
shall enter therein the names of the witnesses examined at any 
hearing, with the date and description of any document used upon 
such hearing, and the orders of the Chairman, and shall sign the 
same, to be countersigned by the Chairman. 


29. The decree, dismiss, or order of the Chairman shall be in the 
Form No. 7, 8, 9, or 10 in the Appendix to these Rules annexed, or 
as near thereto as may be, according to the circumstances of the 
case. 


See these forms, post, pp. 673-671. 


80. The Clerk of the Peace shall, before each sitting, make out a 
list for the Chairman, of all cases for hearing under this Act, and 
deliver or transmit the same to the Chairman. 


31. All notices or documents relating to any matter under this 
Act may be delivered to the Clerk of the Peace either by giving 
the same to him personally at his office, or to any Clerk or Assistant 
in charge of such office, there and not elsewhere, or by sending the 
same through the General Post Office in a prepaid letter duly 
registered, and addressed to the Clerk of the Peace at his office in 
the town where the same shall be kept, posted in such time as to 
admit of its delivery in the ordinary course within the periods 
herein required for the delivery of such notices. 


32. Where a Search shall be required from the Clerk of the Peace 
for any matter recorded in his Office under these Rules, a requisition 
in writing for such purpose shall be delivered to him specifying the 
particulars required, and he shall thereupon file such requisition, 
and deliver with all reasonable expedition to the person demanding 


the same, a certificate signed by him setting forth the particulars so 
required. 


33. The Clerks of the Peace shall be entitled to receive for the 
filing such requisition, making such search, and delivering such 
certificate, the fee of Two Shillings. 


oO 
Or 
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Deposits by Landlords of Compensation Money. 

34. Deposits by landlords of compensation money, under the 
21st Section of the Act, (a) shall be made in the Branch Banks of 
the Bank of Ireland in the respective counties, or, if no such branch 
exists in a county then in such other Bank or Branch Bank within 
the same as the Chairman shall direct. 


(a) See that Section and notes thereto, ante, p. 186. 


35. To effect such deposit the landlord shall obtain a docket, 
signed by the Clerk of the Peace, authorizing the lodgment of the 
sum in the bank, in the name of the Clerk of the Peace, to the credit 
-of the claim. 


36. No deposit so made shall be drawn out without an order of 
the Chairman, made on notice to the landlord, or on consent in 


writing of the parties. 


37. Where any deposit shall have been so made the sum deposited 
shall be paid out only on the cheque of the Clerk of the Peace, 
countersigned by the Chairman of the County, which cheque, so 
countersigned, shall be a sufficient warrant to the bank for such 
payment. 

Appeals. 


838. Any person dissatisfied with any Order of the Chairman 
under this Act may appeal therefrom within one week (a) from the 
last day of the ordinary Sessions in the town in which such Order 
shall be made, on giving notice of appeal in writing to the opposite 
party or to his attorney, and on lodging a copy of such notice with 
the Clerk of the Peace, within said period of a week. 

Appeals are now heard by the Land Commission instead of by the Judge of 


Assize: Land Act, 1881, Sec. 47 (ante, p. 332). They are regulated, accordingly, by 
Rules issued by the Land Commission. See Rules of January, 1897, Nos. 60, 61, 


81, post, pp. 731 and 736. 
(a) Notice of appeal may now be served at any time within éwo months from the 
last day of the Land Sessions at which the decision has been given: Land Com- 


mission Rules of January, 1897, No. 81, post, p. 736. 


39. When such order shall have been made in the county or the 
county of the city of Dublin, then (except as hereinafter mentioned), 
such appeal shall be taken to the next ensuing sitting of the judges 
to be selected by the Court for land cases reserved; and when such 
order shall have been made elsewhere then to the Judge or Judges 
of assize at the next ensuing assizes; (a) but if the same shall be 
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held within ten days from the termination of the ordinary sessions 
in the town in which such order was made, then to the second next 
sittings or assizes thereafter. 


Appeals are now to the Land Commission in all cases. See notes to Rule 38, ante. 

Where a claim was dismissed by the chairman in consequence of there being no 
appearance for the claimant, Lawson, J., refused to hear it on appeal, on the 
ground that by so doing he would be constituting the Assize Court an original 
tribunal for the hearing of land claims: Burnside v. Mercer’s Co., 11 I. L. T. R. 60. 
The Land Commission have, similarly, held, since the passing of the Land Act, 1881, 
that they have no original jurisdiction under the Land Act, 1870: O’Connor v. 
Perry, 30 L. R. Tr. 388; 26 1. L. T. R. 48; Knipe v. Armstrong, 15 I. L. T. R. 64. 

(a) As to the effect of these words, see Burns v. Collum, 4 L. R. Ir. 493; 14 1. L. 
Reels E 


40. The Clerk of the Peace shall enter in the record of claim 
and dispute book the order of the Judge or Judges to be made on 
such appeal, and any directions given by them or him thereon, and 
shall also enter therein any order or directions made by the Court 
for Land Cases Reserved, (a) when such order or directions shall be 
transmitted to him. 


(a) The jurisdiction of the Court for Land Cases Reserved has been transferred to 
the Court of Appeal by Judicature Act, 1877, See. 23, Sub-sec. 2. 


Arbitration. 

41. The reference of any dispute under said Act to an Arbitra- 
tion Court, and the appointment of the arbitrator or the arbitrators 
and umpire, and be in the Form numbered (11) in the Appendix to 
these Rules, or in accordance therewith, and be signed by both 
parties; and such reference, with the nomination of the arbitrator 
or arbitrators and umpire, as the case may be, shall be lodged with 
the Clerk of the Peace before the first sitting of the Arbitration 
Court thereunder. 

See as to arbitrations generally, Schedule to Land Act, 1810, ante, p. 209, and 


Form No. 11, post, p. 674. And see note to Rule 154 of Rules of January, 1897, 
post, p. 756. 


42. The Clerk of the Peace shall forthwith, on receipt of such 
reference and nominations, and on being satisfied by affidavit or 
statutory declaration as to the signatures thereto, enter the same 
in the Record of Claim and Dispute Book; and thereupon any 
application or report in the matter of such arbitration may be 
entertained by the Civil Bill Court, and such order may be made 
thereon under the 25th Section of said Act, as the Chairman may 
think right. 
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43. Where either party desires the award of a Court of Arbitra- Rules of 
tion to be recorded, he shall, ten days before the first day of the =" 
Land Session next ensuing the making of such award (if sufficient 
interval shall exist, and if not, then before the next following 
Session), serve notice on the opposite party of his intention to apply 
to the Chairman for such purpose, which application shall be heard, 
in regular course, according to the practice of the Court. 


44. On the hearing of such application, the Court may, if it 
shall think fit, and if such award substantially decides the dispute 
referred, order the same to be recorded; and the award shall 
thereupon be duly recorded by the Clerk of the Peace in the 
Record of Claim and Dispute Book. 


45. Reference of a dispute to an Arbitration Court may be made 
at any time before the first day of the Land Session at which such 
dispute may be entered for hearing; or afterwards with the consent 
of the Chairman. 


Limited Owners. 

46. The application for an order to charge a holding with, al Limited owners, 
annuity in respect of any compensation agreed on and paid to a 
tenant under the 27th Section, shall be in the Form (A) in the 
Appendix to these Rules, or as near thereto as the case will admit, 
and shall be accompanied by a map or plan of the holding proposed 
to be charged, showing the contents thereof in acres, and the 
bounds (with the names of the adjoining occupiers) enlarged from 
the Ordnance Survey to the scale of 25344 inches to a statute 
mile. The application shall be verified by the affidavit of the 
limited owner (or of some other person allowed by the Chairman) 
in the Form (B) in the Appendix to these Rules, and shall, with 
a copy thereof, be lodged with the statement and map, in the custody 
of the Clerk of the Peace amongst the records of the office, two 
months before the commencement of the Land Sessions at which 
the application is to be made. 

See Domville’s Estate, 71. L. T. R. 55; Donn. 394; and notes to Landlord and 
Tenant Act, 1870, Sec. 42, ante, p. 195. 


47. The Clerk of the Peace shall, on receipt of such application, 
and om payment to him of the necessary postal fee for transmission 
of the same as a registered letter, forward the copy by post, so - 
registered, to the Chairman for perusal. — 
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48. The Chairman may, on perusal thereof, require such searches, 
information, or copies of documents as he may consider necessary, 
and may also direct such advertisements to be published, and such 
notices to be given, as he may think proper. 


49, The limited owner shall after lodging his application, and 
twenty-one days before the commencement of the Land Session at 
which is to be heard, serve a notice in the Form (C) in the 
Appendix to these Rules, on the person named in such application, 
as entitled to the first estate of inheritance expectant upon the © 
determination of the estate of the limited owner ; or if such person 
shall be a married woman, on her husband, and if an infant, idiot, 
or lunatic, on his or her guardian, or committee, as the case may 
be, and on such other person or persons as the Chairman may direct. 


50. The limited owner shall, at the hearing, give evidence of the 
settlement under which he claims, and of all such other documents 
as shall, in the opinion of the Chairman, be necessary. 


51. The Chairman may, at the hearing of such application, 
adjourn the same, and direct such further inquiries to be made, 
or further notices to be served, as he shall deem expedient. 


52. If the residence of the person entitled to the first estate of 
inheritance be not known, or if he be absent from the United 
Kingdom, or if any difficulty exist either in determining the person 
answering such description, or by reason of the idiocy, infancy, or 
lunacy, or coverture of any person, such facts should be specially 
stated in the application, and the directions of the Chairman be, 
in the first instance, taken thereon. 


53. The charging order shall be in the Form (D) in the Appendix 
to these Rules, and shall be entered by the Clerk of the Peace in a 
book to be kept for that purpose, and shall be signed therein by the 
Chairman—and a copy of any order so made, attested and signed 
by the Clerk of the Peace, shall, on application, be furnished to 
any person requiring the same, on payment to him for such copy of 
the sum of threepence per folio, or part of a folio. 


54. Applications by landlords or tenants to the Civil Bill Court 
for the confirmation of any agricultural lease granted, or proposed 
to be granted, under the 28th Section of the Act, shall be in the 
Form (E or F), as the case may be, in the Appendix to these Rules, 
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or as near thereto as circumstances will admit, and be verified by 
affidavit, and be lodged with the Clerk of the Peace two months 
before the commencement of the Land Session at which the appli- 
cation is to be heard. 


55. The limited owner or tenant, as the case may be, shall, after 
lodging his application, and fourteen days before the commencement 
of the Land Session at which it is to be heard, serve notice on the 
tenant or limited owner, as the case may be, of his intention to 
apply for the confirmation of such lease, or proposed lease. 


56. At the hearing of such application the Chairman may direct 
further inquiries to be made, or further notices to be served, or 
advertisements to be published, if he shall deem it from special 
circumstances, expedient to do so. 


57. The order confirming any lease, whether with or without 
modifications, shall be entered by the Clerk of the Peace in a 
separate book to be kept for that purpose, and shall be signed 
therein by the Chairman, and shall be certified by the Clerk of the 
Peace on the original lease and counterpart, or either of them, 
when such lease and counterpart shall have been duly signed by the 
parties respectively, and when the same, or either of them, shall be 
presented to him for such purpose; and such certificate shall be 
also countersigned by the Chairman, and a copy of any order so 
made, attested and signed by the Clerk of the Peace, shall, on 
application, be furnished to any person requiring the same, on 
payment to him of threepence per folio, or part of a folio. 


58. All notices or other documents to be served on any person 
under the portion of the Act relating to limited owners may be 
served on him personally, or on any inmate of his house above 
sixteen years of age, at his usual place of abode; or where such 
person resides out of the county, and within the United Kingdom, 
by sending the same through the post, in a prepaid registered 
letter, addressed to him at his usual or last. known place of abode, 
or may be served in such other manner as to the Court shall seem 
expedient. Any document to be served by post shall be posted 
in such time as to admit of its being delivered, in due course of 
delivery, within the period prescribed for the service thereof; and, 
in proving service of such document, it shall be sufficient to prove 
that such document was properly directed, and that it was put, as 
a prepaid registered letter, into the Post Office. 


Rules of 
1 


Rules of 
1870. 


Definitions. 


670 County Courts. 


Definitions. 

In the construction of these Rules the word order shall include 
any decree, award, or ruling. 

The word settlement shall include any Act of Parliament, will, 
deed, or other assurance constituting the title of the limited owner, 
or the person having the first estate of inheritance. 

The expression Clerk of the Peace shall] include the Deputy Clerk 
of the Peace. 

In the computation of time for the purposes of these Rules, 
month shall mean calendar month; and when the computation 
shall be by days, Sunday shall be excluded, and the days shall be 
exclusive of the first, and inclusive of the last. 


ADDITIONAL RULES UNDER LAND ACT, 1870. 


Saturday, June 1, 1872. 
It is this day ordered by the Court for Land Cases Reserved that 
the following Rules shall be added to the Rules of the 24th of 
October, 1870, for proceedings under Part I. of the Landlord and 
Tenant (Ireland) Act, 1870— 


1. That no case pending in the Chairman’s Court, Court of 
Assize, or Court for Land Cases Reserved, shall abate or be sus- 
pended by the death of any of the parties thereto. 


2. That in case of the death of any such party, the Court in 
which such cause is or shall be pending may direct such notice to 
be given to such person or persons, or deem aay notice or notices 
that may have been given to any persons to be sufficient, and may 
make such order for the further proceedigs in the cause as to 
such Court shall seem fit; and such Court shall be at liberty to 
proceed with and hear and determine the cause as 1f no such death 
had ‘taken place (a), and may, if necessary, hear and determine the 
cause ex parte. 

(a) Where claimant died after a decree for compensation had been made by 
the County Court Judge, Patzzs, C.B., alluwed his son to appear on appeal without 
making an order appointing him a limited:administrator, and directed that the com- 


pensation, if any, should be paid to the personal representative of deceased : Powell 
vy. Rotten, 9 I. L. T. R. 96; Donn. 497. 


(Rules 3.& 4 provide a schedule of costs and fees, which vs snow 
superseded by that under the County Court Rules, 1890, post, 
pp. 716-718. 
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APPENDIX TO THE (RULES OF 187°. 


FORMS FOR USE IN ORDINARY LAND CASES. 
No. 1. 


Form oF A Notice oF CLAIM FoR DisTURBANCE. 
Landlord and Tenant (Ireland) Act, 1870. 
County ot Limerick. 
Division of Newcastle. 


A. B., Tenant of the lands of Mount Hawk, The said A. B., asserting that he is 
in the barony of and parish of disturbed in the occupation of such lands 
Claimant ; by the act of his landlord [here state 
Ee D.. of Landlord.e® nature of the alleged disturbaice,, claims 
a Tenant, in respect of compensation for the loss sustained by 
c ; him in quitting his holding as follows :— 
the said lands, 
Respondent. 
£s. d 
years’ rent thereof (the holding being valued at per annum), 


| 
"4 


3 


wet 


Pay Set 


and the annual rent being - - - . z ‘ 
The said A.B. also claims compensation for improvements mae on said 
lands by himself, and by , his predecessor in title [¢f such is the 
case], viz.:—|Here state nature of improvements if claimed for, such 
as permanent improvements, reclamation of waste lands, ordinary 
improvements, &e., as the case may be. | 
(Signed) Are. 
Dated 1st August, 1870. 


[Every item of demand must be specified with as much particularity as practicable ; 
including dates, amounts, and the nature and description of the claim.] 


No. 2. 


Form oF A Notice OF CLAIM FOR IMPROVEMENTS WHERE THE TENANT CLAIMS FOR 
IMPROVEMENTS ONLY. 


[Heading and particulars as in Form Wo. 1.] 


The said 4. B. claims compensation for improvements made on the said lands by 
the said 4. B. [or by H. F., his predecessor in title, or by both, as the case may be], 
as follows :—[enwmerate and describe the alleged improvements as in the preceding 
form. |] 
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1870. No. 3. 


Form or A Notice of Cram By AN ULSTER TENANT IN OASE OF DISTURBANCE, NOT 
CLAIMING UNDER ANY ULsTER TENANT-RIGHT CUSTOM. 
(Heading and particulars as in Form No. a 


The said A. B., asserting that he is disturbed in the occupation of the said lands 
now held by him by the act of his landlord [Here state nature of alleged disturbance], 
and not claiming the benefit of any Ulster Tenant-right Custom, claims compensa- 
tion for the loss sustained by him in quitting his holding [here adapt the preceding 
forms to the statement of the present claim]. 


No.4. 
Form or A Notice oF CLAIM IN RESPECT OF AN ULSTER TENANT-RIGHT Custom. 
[Heading and particulars as in Form No. 1.] 


The said A. B. claims to be entitled to the benefit of the following Tenant-right 
Custom, viz. [here set out the right claimed] or claims the following sum as due to 
him by way of compensation under a tenant-right custom, &c. Las before]. 


No. 7d: 


Form or A LANpLOoRD’s Notice oF Dispute oF THE WHOLE CLAIM. 
[Heading and particulars as in Form No. ail 

Take notice, that I, the said C. D., landlord of the said 4. B., dispute the claim, 
and every part thereof, made by him for compensation in respect of the lands of 
Tubber, and that in the event of the claim of the said A. B., or any portion thereof, 
being allowed, I will rely upon the following items of set-off in satisfaction or 
reduction of said claim. 

[Here enumerate and describe the items of the alleged set-off with as much particu- 
larity as possible, including dates, amount, and the nature and description thereof .] 


(Signed) Cp! 


No. 6. 


Form or a LANDLORD’s Notice oF DisPUTE OF A PORTION OF A CLAIM. 
(Heading and particulars as in Form No. ales 


Take Notice, that I, the said C. D., landlord of 4. B., dispute the following 
items of the claim made by him for compensation in respect of the lands of 


Tubber :— 
£ 8: 7de 
Wo. 1. The item for the erection of buildings - - - - 2 020 
No. 2. The item for unexhausted tillages and manures - - - 50 0 0 
But I admit and am willing to allow the item, No. 3, for gates and 
fences - - - - - - - =" 10: (0789 


And I hereby give notice that I will rely upon the following items of set-off, 
namely :— 
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No. 7. 
Form or DEcREE. 
[Heading and particulars as in Form No. tt 


By the Chairman of Quarter Sessions for the county of [Wicklow]. 
The Court haying heard and investigated a claim, duly made and prosecuted 
under the said Act, in which the claimant sought™ compensation in respect of 
[disturbance in his holding of the said lands to the amount of £ 


Jj and for 
[improvements affected therein to the amount of £ ] and for [ J, and in 


which the said C.D., admitted or disputed such claim, and relied on a claim for 
[set-off, &c.] (as the case may be); or, if no appearance by the Respondent) [and 
it appearing to the Court that notice of said claim was duly served upon the said 
C. D.J* and it appearing to the Court that the said A. B. has established his 
claim for [here state particulars of loss sustained by the tenant in quitting his holding 
which have been] and for [here state the particulars of improvements and payments 
to predecessors allowed] making together the sum of £ , and it further appear- 
ing that the said @. D. has established [here state particulars of any set-off, 
objection, default, or conduct of the tenant, allowed or taken into account| making 
together the sum of £ , Lor has failed to establish his said claim]. It is adjudged 
that after deducting the said sum of £ from the said sum of £ 
due by the said C. D. to the said 4. B. the sum of £ in respect of the said 


claim, which said sum of £ the said C. D. is hereby ordered to pay to the said 
A. B., together with the sum of £ for costs and £ 


, there is 


for expenses of witnesses. 
And the several Sheriffs of the respective counties of Ireland are hereby com- 


manded, notwithstanding any liberty, within their bailiwicks, to enter the same, 


and take in execution the [body or goods, as the case may be] of the respondent(s) 
to satisfy the said sum of £ and costs. 


Dated this day of in the year one thousand 
Sum recovered - - 
Costs - - - 
Witnesses’ expenses 
Warrant = = 


eight hundred and seventy. 


“f 

£5 
- vs 

£ 
KE. F.—Chairman of Quarter Sessions for said County. 
G. H.—Clerk of the Peace for the said County. 


I. K.—Attorney for the claimant(s). 
[Norn.—If any default or unreasonable conduct of either party under the 18th 
Section has been relied on at the hearing, the decree should notice the fact, and specif'y 


the allowance or disallowance of the claim and the sum (if any) aw 


arded in respect 
of such item. ] 


No. 8. 
wv 
Form or Dismiss. 
[Heading and particulars as in Form No. Lal 
By the Chairman, &c. [Proceed as in last form to*.] 
And it appearing to the Court that the said 4. B. has failed to establish his said 


[several claims] or his said claim in respect of [see preceding form], but has 
established his said claim in respect of to the amount of £ - And it 


further appearing that the said C. D. has established his claim for [see preceding 


form] to an amount equalling [or exceeding] the said sum of £ It is therefore 


Da Sie 
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ordered that the claimant’s said claim be, and the same is hereby dismissed, and 
that the respondent(s) do recover against the claimant(s) the sum of £ cost 
of this dismiss, together with for witnesses’ expenses. And the several sheriffs 
in Ireland are hereby commanded, notwithstanding any liberty within their 
respective bailiwicks, to enter the same, and take in execution the claimant’s [body 
or goods, as the case may be] to satisfy and pay the respondent(s) the said cost of 


obtaining this dismiss. 


Dated at , this day of one thousand eight hundred and seventy. 
Cost of dismiss - - - - ~ £ 
Witnesses’ expenses - - - - - £ 


E. F.—Chairman of Quarter Sessions for said County. 
G. H.—Clerk of the Peace of said County. 
\. K.—Attorney for the respondent(s). 


No. 9. 


Form oF DECREE ON A CLAIM UNDER AN ULsterR TENANT-RIGHT CUSTOM. 
[Heading and particulars as in Form Wo. 1.] 


By the Chairman, &c. 

The Court having heard and investigated a claim duly made and prosecuted 
under the said Act, in which the Claimant made a claim in respect of a certain 
Ulster Tenant-right custom, that is to say [here set out the right claimed],* [here 
adapt Form No. 7 to the circumstances of this case]. 


No. 10. 


Form or Dismiss oF A CLAIM UNDER AN ULsYeR TENANT-RIGHT CUSTOM. 
[Heading and particulars as in Form No. 1.] 


By the Chairman of Quarter Sessions for said County. [Proceed as in last form 
to* and then adapt Form No. 8 to meet the circumstances of the case.| 


No. 11. 


Form or SUBMISSION TO ARBITRATION AND APPOINTMENT OF ARBITRATORS 
AND UMPIRE. 


[Heading and particulars as in Form No. 1.] 


Wuerras John Smith has claimed for compensation under this Act, in respect of 
the lands in the title hereof, the sum of £ , by reason of disturbance in his 
occupation, by the act of the said Patrick Power [as the case may be]; and the 
sum of £ , for improvements effected thereon, as appears by the notice of 
claim bearing date the . lodged on the day of , in the office 
of the Clerk of the Peace. And whereas the said Patrick Power disputes the said 
claim, and relies, moreover, in satisfaction or reduction of same, upon a set-off 
amounting to £ tor > or £ , damages for [as the case 
may be], as appears by the notice of dispute, bearing date the day of é 
lodged in the office of the Clerk of the Peace. 

It is hereby agreed by and between the said parties, to refer such dispute to the 
order, award, and final determination of A. B., of » and C. D., of . 
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pursuant to the provisions of the said Landlord and Tenant (Ireland) Act, 1870, in 
that behalf provided. .Accordingly the said John Smith hereby appoints 4. B., of 

» to be and act as his arbitrator herein, and the said Patrick Power hereby 
appoints C. D., of , to be and act as his arbitrator in accordance with the 
provisions of the said Landlord and Tenant (freland) Act, 1870. 

Dated this day of 
(Signed) Joun Smira. 
Witness— 
Patrick Power. 

Witness— 

The said 4. B. and @. D., the arbitrators so hereby appointed, do hereby, and 
before entering upon the matters herein referred to them, in accordance with the 
said Act appoint #. F., of , to be, and act as Umpire, in case of difference 
between them. 

Dated this 


(Signed) 


day of 
(Signed) a B: 


Witness—- 


FORMS FOR USE IN CASES OF LIMITED OWNERS. 
A. 


Form or APpricaTion By A LimiTED OWNER TO THE CHAIRMAN OF QUARTER SESSIONS 
FoR A CHARGING ORDER, IN RESPECT OF COMPENSATION AGREED ON, AND PAIp. 


Landlord and Tenant (Ireland) Act, 1870. 


To the Chairman of Quarter Sessions of County of 5 
The Applicant showeth as follows :— 
County of 1. That under a deed dated the day 
Division of of , 18 , and made between, &c. [or, 
In the case of the Estate of A. B., a limited under the last will of , dated the 
owner of land, aad C. D., the person day of , and duly executed], the 


entitled to the first subsequent estate of 
inheritaace therein. 


Applicant is entitled to an estate for the 
term of his life, and for his own benefit, in 


the lands of P 

2. That the estate in the lands subject to the trusts of such deed [or, will], as in 
estate in fee-simple (or, an estate for lives, or years renewable for ever, or us the 
case may be]. ; 

3. That the said C. D., of (the post town of 
, in the county of ), is the person now entitled to the first 
estate of inheritance in said lands, expectant on the determination of the Applicant’s 
estate therein. 

4. That the said C. D. is of full age, and not under any disability [if an infant, 
lunatic, &c., state the fact, and the name and residenve of the guardian, com- 
mittee, &e.]. 

5. That the Applicant has been in receipt of the rents and profits of said lands 
sinee the day of fy abs} 


» how residing at 
which is 
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6. That the Applicant on the day of , agreed with ZH. F., of ; 
then being a tenant [from year to year, or as the case may be], of a portion of said 
lands, called , specified in the map hereto annexed, containing acres, 
or thereabouts, to pay to him the sum of £ , as the amount of compensation 
payable to him for [disturbance, improvements, &c., as the case may be], under the 
27th Section of said Act. 

7. That such agreement was a fair and equitable one, as between him and such 
ienant, having regard to the said Act, and that he has paid the said sum of £ F 
Sy the said #. F. 

8. That the Applicant now seeks for an order to charge the said holding of 


in respect of such payment, with an annuity of £ , to be limited in favour of the 
Applicant 4A. B., his executors, administrators, and assigns, to be payable for a 
term of thirty-five years, from the day of [the date of the payment of the 
principal sum]. A. B. 


[Signature of Applicant and Residence]. 
[Map of Holding, with the bounds and names of adjoining 
occupiers, to be annexed, enlarged from the Ordnance 
Survey to the scale of 25.344 inches to a statute mile.] 


B. 


Form or AFFIDAVIT VERIFYING THE APPLICATION BY A LIMITED OWNER FOR A 
CHARGING ORDER IN RESPECT OF COMPENSATION Par. 
[Heading and particulars as in Form A.] 

A. B., of » in the county of s maketh oath and saith, that he has 
read the accompanying application for a Charging Order, signed by him, or by 
[as the case may be], and that the contents thereof are true, to the best of his 
knowledge, information, and belief. 


[Signature of deponent.] 
C. 


Form or Notice TO BE SERVED ON THE PERSON HAVING THE FIRST ESTATE OF 
INHERITANCE IN THE LANDS, By A Limitep OWNER WHO HAS LODGED HIS 
APPLICATION FOR A CHARGING ORDER IN RESPECT OF COMPENSATION AGREED ON, 


AND PAID. 
Sir,—Take notice than an application has been lodged by me with the Clerk of 
the Peace for the county of , claiming to be the limited owner of the lands of 
, in the county of » praying that the Chairman of the said county may 
order the holding of , late in the occupation of #. F., as my tenant, to be 
charged in my favour with an annuity of £ for the term of thirty-five years, 
in respect of the sum of £ paid by me to the said #. F. by agreement, as 


compensation to him for [disturbance, improvements, &e., as the case may be] under 
the 27th Section of the Land Improvement (Ireland) Act, 1870, as mentioned in such 
application; and I hereby give you notice, that you are stated therein to be the 
person having the first estate of inheritance in said lands, within the meaning of 
the said Act; and that such application will be heard at the Land Session to be 
held at on the day of next, at which if you object to such applica- 


tion, you are hereby required to attend; or in default the Chairman will proceed as 
he may deem right. 


A. B. [Limited Owner]. 
To C. D. [the person having the first vstate of 


inheritance in the lands] to be addressed 
to his residence and post town. 
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D. 


Form or A CHARGING ORDER FOR AN ANNUITY IN RESPECT OF COMPENSATION AGREED 
ON AND PAID BY A LIMITED OWNER. 


[Heading and particulars as in Form A.] 
By the Chairman of the Quarter Sessions of the County of 
It appearing to the Court that the said [A. B.] being a limited owner of the 
lands of , in the said county, on the day of 18 agreed with 
[#. F.], then being tenant to him [state tenant’s interest] of a portion of the said 
lands called » containing acres, or thereabouts, to pay to the said 
[Z. F.] the sum of £ , as the amount of compensation payable for disturbance, 
improvements, &c. [as the case may be] under the 27th Section of said Act, and that 
the said [.4. B.] had paid to the said [#. ¥.] the amount of said compensation. 
And it appearing that the said [.4. B.] duly caused to be served personally [or, if 
otherwise, state mode of service] on [C. D.], the person entitled to the first estate 
of inheritance in said lands, a notice signed by the said [A. B.] stating the fact 
of such agreement and payment, and his intention to apply for an order to charge 
such holding with an annuity of £ in his favour for the term of thirty-five 
years, and the said [C. D.] having appeared before the Court, was duly heard 
[or in case of no appearance, say, And whereas proof was given to the Court that 
twenty-one days’ previous notice of the intention of the said [A. B.] to make such 
application had been duly served on the said [C. D.], or his agent, &e.] And it 
having been proved to the satisfaction of the Court that the said sum of £ was 
paid by the said [A. B.] to said [H. F.] Now, it is hereby ordered that the lands 
of , containing acres, in the barony of , and county of 7 as 
specified in the map lodged in this case in the Office of the Clerk of the Peace for 
the said county, be charged with an annuity of £ in favour of the said [A. B.], 
his executors, administrators, and assigns, for the term of thirty-five years, payable 
on the day of in each year, commencing from the day of 
18 
[Follow the words of the Orders made by the Chairman.| 


E. 
Form or APPLICATION BY A Limrrep OWNER TO THE CHAIRMAN OF QUARTER SEssIONS 
FOR AN ORDER OF CONFIRMATION OF A LEASE, oR PRoposeD LEASE. 
To the Chairman of Quarter Sessions of the County of 
\ The Applicant showeth as follows :— 
1. That he is entitled to an Estate for 


County of his life, and for his own benefit, in the 

Division of lands of , in the barony of 

In the case of 4. B. (a Limited Owner) and county of , under a deed dated 

seeking for an Order of Confirmation of a the day of , made between, &c- 

Lease, [or proposal for a Lease.] [or under the last will, or &c., of A 
dated the day of ,and duly 
executed. ] 


__ Sso2?”, That he is in receipt of the rents of said lands 

3. That he has granted [or has proposed to grant] to [C. D.] an agricultural 
lease of the lands of » containing acres, or thereabouts, part of 
said estate, the date of such lease or agreement being the dav of 
os 
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Rules7of 4. That such lease Lor proposed lease] is for the term of years [as the case may 
1870. be}, at the yearly rent of £ which is a fair yearly rent for the same, the 
a general tenement valuation thereof being £ ; and that the applicant has not 
received, or contracted for, nor will he receive or contract for any consideration in 

the nature of a fine, premium, or foregift for said lease [or proposed lease]. 
5. That the holding thus leased [or proposed to be leased] does not include any 

mausion-house or demesne lands. a 

The applicant, therefore, applies that such lease [or proposed lease] may be 


confirmed by the Court. 
+ ? [Signature of applicant. | 


Verification. 
Ae Bis, 08: , in the county of , maketh oath and saith, that he has 
read the accompanying application for an Order of Confirmation of a Lease, signed 
by him, or by [as the case may be], and that the contents thereof are true, 


to the best of his knowledge, information, and belief. 
[Signature of deponent.] 
Form oF APPLICATION BY A TENANT [or PROPOSED TENANT] TO THE CHAIRMAN OF 
QuaRTER SESSIONS FOR AN ORDER OF CONFIRMATION OF 4 LEASE, OR PROPOSED 
LEASE. 


To the Chairman of Quarter Sessions of the County of 
The Applicant showeth as follows :— 


I. That [4. B.] of in the county 
of , and now residing at , is, 
as limited owner, eatitled to an estate for 

County of his life, and for his own beuefit, in the lands 
Division of of , in the barony of > and 
Tn the case of Z. F., a tenant for proposed county of 5 
tenant] seeking for an Order of Confirma- 2. That the said [A. B.] is in receipt of 
tion of a lease [or proposed lease.] the rents of said lands, and has by lease 
bearing date the day of 
granted the lands of » containing 


acres, or thereabouts, part of 
: ——— on said estate to applicadt, as tenant for the 
term of years [as the case may be], and that he is now in possession thereof. 
(77 a proposal for a lease alter the preceding paragraph accordingly.] 

3. That the yearly rent reserved on said lease [or proposed to be reserved] is 
& , and is a fair yearly rent for the same, the general tenement valuation 
thereof being £ ; and that the applicant has not given, or contracted for, nor 
will he give, or contract for any consideration in the nature of a fine, premium, or 
foregift for said lease [or proposed tease]. 

4. Thai. the holding thus leased Jor proposed to be leased] does not include any 
mansion-louse or demesne lands 

‘The applicant, therefore, applies that such lease [or proposed lease] may be con- 
firmed by the Court. 


[Signature of applicant. 


Verification. 
A, Bi; of , in the county of maketh oath and saith, that he has 
read the accompanying ayplieation for an Order for Confirmation of a Lease, signed 
by him, or by (1s the case may be], and that the contents thereof are true, 


to the best of his knowledge, information, and belief. 
(Signature of deponent.] 
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COUNTY COURT RULES, 1890. 


ORDER VI. 

7, Where the defendant in any action brought under the pro- 
visions of the 30th, 31st, 32nd, or 33rd Sections of the “ Landlord 
and Tenant Law Amendment Act (Ireland), 1860,” or under the 
45th, 46th, or 82nd Sections of the same Act, shall not have a 
residence in the county in which the civil bill is returnable, and 
brought under Sec. 1 of the 37 & 38 Vic., c. 66, or any Act extend- 
ing or amending the same, the civil bill shall be served om the 
defendant therein fifteen clear days before the return day. 


8. Where the defendant in any action brought under the pro- 
visions of the 30th, 31st, 32nd, 33rd, 45th, 46th, or 82nd Sections 
of the “Landlord and Tenant Law Amendment Act (Ireland), 
1860,” has not a residence in the county in which the civil bill in 
such action is returnable for hearing, service of the said civil bill 
may be made by amy person, and such service out of the county 
may be proved orally or by affidavit. Such affidavit to be lodged 
and filed with the clerk of the peace. But where the defendant 
in such civil bill has a residence in the county in which such civil 
bill is returnable for hearing, the same shall be served by one of 
the process officers of the court. 


10. In all actions brought under the provisions of the 32nd and 
33rd, 45th, 46th, or 82nd Sections of the “Tandlord and Tenant 
Law Amendment Act (Ireland), 1860,” the civil bills shall be 
returnable for hearing, in the division of the county where the 
lands, or any part of them, lie, in respect of which the plaintiff in 
such civil bill brings his suit, unless the defendant has a residence 
in the county and then in the division where the defendant resides. 


11. In all actions brought under the provisions of the 30th or 
31st Sections of “The Landlord and Tenant Law Amendment Act 
(Ireland), 1860,” (a) when brought by the Landlord in the county 
where the lands lie, the civil bill shall be returnable for hearing in 
the division of the county where the lands, or any part of them, 
lie, in respect of which the plaintiff brings his suit; and when 
brought in the county where the defendant has a residence, in the 
division of the county in which such residence is. 


(a) See notes to these Sections, ante, pp. 61-62. 
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ORDER XXIII. 


Ejectment for Non-payment of Rent—Decree—Restitution. 

1, At the hearing of every ejectment for non-payment of rent 
the clerk of the peace shall enter in the ejectment book the sum 
of money ascertained to be due and owing for rent, and the time 
up to which the same is due, and the clerk of the peace shall com- 
pare with such entry the statement in the decree in such ejectment 
of the amount of rent so ascertained to be due before he signs his 
name to such decree; and the clerk of the peace shall certify on 
such decree the amount of rent so ascertained, and the date up to 
which the same is due. 


2. In ejectments for non-payment of rent, when the plaintiff 
obtains a decree for possession, he shall annex to the decree, for the 
signature of the Judge, the bill of costs claimed against the 
so doing no execution for costs shall be awarded by such decree. 


3. Where the defendant in a civil bill ejectment for non-payment 
of rent, or any other person entitled to redeem the lands evicted 
by a decree for possession had in such ejectment proceedings, is 
desirous to obtain a writ of restitution to be restored to the posses- 
sion of the land after such decree has been executed, such person 
shall serve a notice upon the plaintiff in said civil bill ejectment, 
in the form in the schedule to these rules annexed, (a) fifteen clear 
days before the first day of the sessions to which the application 
for such writ of restitution is intended to be made. 


(a) See, post, p. 707. 


4. The application for a writ or order of restitution to restore a 
party to the possession of lands under the 70th Section of the 
“Landlord and Tenant Law Amendment Act (Ireland), 1860,” (a) 
shall be made in the division of the county in which the ejectment 
decree has been obtained. 


(a) See as to restitution generally notes to L. & T. Act, 1860, Sec. 71, ante, pp. 123 
to 128. 


5. The writ of restitution, ordering a defendant to be restored 
to the possession of lands from which he had been evicted in a 
decree in an ejectment for non-payment of rent, shall be in the 
form in the schedule hereto annexed, 


See, post, p. 708, 
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6. When notice of an application for a writ of restitution has 
been served pursuant to the 70th Section of the “ Landlord and 
Tenant Law Amendment Act (Ireland), 1860,’ the plaintiff in the 
civil bill ejectment decree, if he intends claiming any rent not 
included in the civil bill ejectment, or which may have become 
due since the signing of the decree, shall give two clear days’ notice 
of such his intention to the party so applying for such writ of 
restitution. 


7. Where a decree for possession in an ejectment for non-pay- 
ment of rent has been executed, and the landlord has been put into 
possession, and before the period of six months has expired for the 
redemption of the lands so evicted, any further rent has become 
due in respect of said lands, the party applying to the court for a 
writ of restitution to be restored to the possession of the said lands 
mentioned in said decree for possession, shall, before such writ 
of restitution issues, pay over or lodge in court such further rent as 
may be awarded by the court, in addition to the sum ascertained 
to be due for rent and costs by said decree. 


8. Where the landlord has been put into possession of lands 
under a decree for possession in an ejectment for non-payment of 
rent, and the tenant or party entitled to apply for a writ of 
restitution shall require such landlord to account for the profits 
of the lands received by him whilst he was so in possession, such 
tenant or party so applying for a writ of restitution shall, in the 
notice that such application will be made, inform the landlord 
that he will be called on to account, at the hearing of the appl- 
cation for such writ of restitution, for such profits. 


9. Where there are several defendants in an ejectment for non- 
payment of rent, and a decree shall be made ordering the costs to be 
paid by some or one of the defendants to the exclusion of the 
others, should the parties or party who are so exonerated from the 
payment of costs by such decree apply for a writ of restitution to 
be restored to the possession of the premises after such decree has 
been executed, they must, in addition to the rent and arrear of rent 
due out of said premises, lodge in Court the costs payable to the 
plaintiff in the suit, if not previously paid. 
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ORDER XXIIIa.* 


1. In all civil bill ejectments for non-payment of rent for the 
recovery of a holding or of lands including a holding agricultural 
or pastoral, or partly agricultural and partly pastoral in its 
character, the civil bill shall state specifically that :— 

(a.) There is no person in occupation as tenant otherwise than 
as immediate tenant to the plaintiff of the premises sought to be 
recovered or any part thereof, and the plaintiff claims to recover 
clear possession of the same premises, and to have the decree in the 
action executed against all persons in occupation of the same; or 

(5.) There is or are a person or persons in occupation as tenant 
or tenants otherwise than as immediate tenant or tenants to the 
plaintiff of the premises sought to be recovered or some part 
thereof. 

In case the plaintiff alleges that there is any person in occupation 
as tenant otherwise than as immediate tenant to the plaintiff of 
the premises sought to be recovered or any part thereof the civil 
bill ejectment shall, so far as reasonably can be done, state the 
name of every such person, and show what portion of the said 
premises is occupied by him; and shall further state as to such 
person whether the plaintiff admits, denies, or is ignorant as to 
his right, under Section 12 of the Land Law (Ireland) Act, 1896 
(59 & 60 Vic., c. 47), notwithstanding a decree for the plaintiff in 
the ejectment, to retain possession as immediate tenant to the 
plaintiff of the portion of the said premises so in his occupation, 
and not to have such decree executed against him. In case the 
plaintiff denies the right under the said Section of any such person 
as aforesaid, notwithstanding a decree for the plaintiff in the 
ejectment, to retain possession as immediate tenant to the plaintiff 
of the portion of the said premises so in his occupation, and not 
to have such decree executed against him, the civil bill ejectment 
shall state the facts on which the plaintiff relies in denial of such 
right. The civil bill ejectment shall be in such one of the Forms 
Nos. 3, 38, and 30, in the Appendix, as shall be applicable to the 
case, with such variations as circumstances may require, and shall 
in the cases of the said Forms Nos. 38 and 3c have added thereto 
the note in the said Forms respectively contained, 


* Made in pursuance of Section 12 of the Land Law (Ireland) Act, 1896, 13th 
March, 1897. 


t See these forms, post, pp. 691-695. 
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2. Where a civil bill ejectment for non-payment of rent for the 
recovery of a holding or of lands including a holding agricultural 
or pastoral, or partly agricultural and partly pastoral in its 
character, has been served on any person in occupation of such 
holding as sub-tenant thereof, and such person merely claims to 
be entitled under Section 12 of the Land Law (Ireland) Act, 1896 
(59 & 60 Vic., c. 47), notwithstanding a decree for the plaintiff in 
the action, to retain possession of such holding as immediate tenant 
to the plaintiff, and not to have such decree executed against him, 
he shall serve notice accordingly. The notice shall state whether 
such person intends to defend in respect of all the premises sought 
to be recovered or part only thereof, and shall in the latter case 
describe such part with reasonable certainty. It shall also state 
full particulars of his sub-tenancy, including the rent payable in 
respect thereof, the gale days, and the amount then due for arrears 
of such rent up to the last gale day, and the name of his immediate 
landlord. Such notice shall be served five clear days before the 
return day on the plaintiff or his solicitor, and a copy thereof shall 
be lodged by the person serving same with the Clerk of the Peace 
on the entry day. 


8. In the case of every ejectment for non-payment of rent to 
which Section 12 of the Land Law (Ireland) Act, 1896, applies, it 
shall be the duty of the Clerk of the Peace to enter in the Ejectment 
Book full particulars of the special statements required by Rule 1 
of this Order, and of every notice served under Rule 2 of this 
Order; and at the hearing of such ejectment to enter in the Hject- 
ment Book every order or ruling of the Court in respect of such 
matters, and to compare with such entry the statements in the 
decree in such ejectment as to any of the said matters before he 
signs his name to such decree. 


4.. The decree for possession in an ejectment for non-payment of 
rent to which Section 12 of the Land Law (Ireland) Act, 1896, 
applies, shall be in such one of the Forms Nos. 19s and. 19c in the 
Appendix hereto, as shall be applicable to the case, with such 
variations as circumstances may require. 


See these forms, post, pp. 700-702. 


Rules of 
March, 1897. 
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Rules of 
aeee ORDER XXIV.* 
Land Law (Ireland) Act, 1887. 
1. When an ejectment is brought in any Civil Bill Court for the 


non-payment of the rent of a holding for which a judicial rent has 
not been fixed, the defendant having a right to apply to have a 
fair rent of such holding fixed, if he intends to apply to such Court 
to fix a fair rent for the holding, shall within six days after the 
service of the ejectment upon him serve a notice upon the plaintiff 
in such ejectment of such his intention. Such notice shall be in 


the form in the schedule hereto. 
See Form 119, post, p. 710. 


2. Service of the notice mentioned in the preceding rule upon 
the solicitor for the plaintiff at the address given by him on such 
ejectment, shall be the proper mode of serving such plaintiff, and 
such notice may be served either by being delivered to such solicitor 
at such address or else to some person there who shall be in his 
employment, or by being transmitted to such address by a regis- 
tered letter. The time of service of such notice in the last-men- 
tioned case shall be deemed to be the time when such notice should 
by ordinary course of post reach such address. 


8. Two copies of the notice to fix a fair rent shall be delivered to 
the Clerk of the Peace of the county in which the holding is situate, 
four days at least before the holding of the Civil Bill Court at 
which such notice is to be disposed of. 


4, It shall be the duty of the Clerk of the Peace to enter such 
notice in the ejectment book along with the ejectment, and to record 
in such ejectment book any order made by the Judge with reference 
to the rent of the holding. In all other respects such application 
and the proceedings thereon shall be dealt with and treated as if the 
notice were an originating notice to fix a fair rent under the pro- 
visions of the Land Law (Ireland) Act, 1881, and the rules made 
thereunder, 

(By order of 21st February, 1891, tt is provided that Rules 5, 6, 
and 14 of Order XXIV. of the County Courts (Ireland) Orders, 
1890, shall be annulled, and the following Rules substituted therefor, 
which shall be read as Rules 5, 6, and 14 of the said Order XXIV.) 

* As amended by Order of 21st February, 1891. 
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5, The summary of the notice mentioned in the 7th Section of 
the Land Law (Ireland) Act, 1887, shall be in the form in the 
schedule hereto, with such variations as circumstances may require.* 
The manner of posting such summary on a police barrack shall be 
by affixing same to the notice board on such barrack, or on some 
other conspicuous place on the front of such barrack. The manner 
of posting such summary on a courthouse, shall be by affixing 
same to the door of such courthouse, or some other conspicuous 
place on the front of such courthouse. The time within which such 
summary shall be so posted shall be within fourteen days after 
sending the registered letter containing a copy of the said notice 
to the tenant of the holding, or within such further time as the 
Judge shall sanction or direct. 


6. Service of the notice mentioned in the 7th Section of the 
Land Law (Ireland) Act, 1887, by sending a copy thereof in a 
registered letter (a) addressed to the tenant,* and by sending a copy 
thereof, by registered letter, to every person served with the process 
in such ejectment, who at the time of the service of the notice shall be 
in possession of the land, addressed to every such person wpon the 
land, shall be good service of such notice on all the persons 
required to be served therewith under the provisions of said Section. 


(a) The service is complete on the day the registered letters are posted, even 
though they may not be received until a subsequent day (per Morris, C.J.) : Reg. v. 
Justices of Carlow, 24 L. R. Ir., at p. 494; see also Vandeleur v. M‘Grath, 20 L. R. 
Ir. 437. 


7, If at the time of the service of the notice mentioned in the 
7th Section of the Land Law (Ireland) Act, 1887, no person who 
has been served with the process of ejectment for non-payment of 
rent shall be in possession of the land mentioned in such ejectment, 
service of such notice may be effected by posting a copy thereof in 
a manner similar to that hereinbefore in Rule No. 5 provided for 
posting the laste therein mentioned. 


8. The time within which a copy of the Hetice mentioned in the 
said 7th Section of the Land Law (Ireland) Act, 1887, must be 
filed in Court shall be twenty-one days after the service thereof. 
Such copy shall be so filed by delivering same to the Clerk of the 
Peace, who shall thereupon duly file same in his office. 


9. The mode of proving service of all notices under the Land 
Law (Ireland) Act of 1887, and of the date or dates of such service, 


* The words in italics were added by Order of 21st Feb., 1891, to the Original Rule, 


ene of 


Rules of 
1890. 


This to be filled 
up if a sum is 
agreed upon. 
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shall be by affidavit or affidavits, to be filed in the office of the 
Clerk of the Peace. 


In a case of Whitney v. Wall (unreported) the Land Commission accepted as 
proof of service of notice of execution under this Rule, a certified copy of the 
affidavit of service filed with the Clerk of the Peace; and as proof of the filing 
of the affidavit the oral evidence of the person who posted a letter containing the 
original affidavit and copy addressed to the Clerk of the Peace, and the receipt of 


the copy in return in course of post. 

10. If at any time it shall appear to the Judge or Clerk of the 
Peace that the affidavit or affidavits already filed under the pre- 
ceding Rule is or are defective, the Judge or Clerk of the Peace 
may permit the filing of a supplementary affidavit supplying the 
defects of the affidavit or affidavits so filed; such permission in the 
case of a Clerk of the Peace to be testified by endorsement on the 
supplementary affidavit filed. 

11. Expressions in the foregoing Rules of this order referring to 
the service of a notice upon persons in possession of land shall 
include the posting of a notice where no person is in possession. 


12. (By Rules of March, 1897, Rule 12 was annulled, and Rule 2 
of Order XXIVAa. substituted therefor. See p. 687, post.) 

13. The decree for possession by which a judgment in ejectment 
shall be executed after the stay upon the execution of such 
judgment has been removed in consequence of default made in 
complying with an order of the Court for the payment of any 
instalment of the arrears of rent and costs for such sum in lieu 
thereof as may be agreed upon as in the 30th Section of the Land 
Law (Ireland) Act, 1887, is provided] shall be in the form of an 
ordinary decree for possession in an ejectment for non-payment of 
rent, with the following memorandum, or to the like effect thereon, 
that is to say :— 

“A stay is hereby put upon the execution of the within 


decree, so long as the said shall pay the within 
sum of £ , being the amount of arrears of rent 
due to the day of , and for costs (or the 
sum of £ , being the sum agreed between the parties 
in satisfaction thereof) by the following instalments— 

day of £ 

day of £ 


“If default be made in payment of any of the foregoing 
instalments the stay upon this decree shall thereupon stand 
removed, and same may be thereupon executed.” 
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14. Service of the summons under the 86th Section of the Land- 
lord and Tenant Law Amendment Act (Ireland), 1860, may be 
effected either according to the ordinary mode of service, (a) or by 
posting a copy thereof on the Petty Sessions or other courthouse 
in the district, (b) by affixing same to the door of such courthouse 
or other conspicuous place on front of same, and by sending by 
post a copy of such summons in a registered letter addressed to the 
person to be served, (c) at his usual place of residence, provided 
that such posting and transmission by post shall be effected at 
least seven days before the Petty Sessions for the district at which 
such person shall be required to appear. 

(a) i.e., as prescribed by L. & T. Act, 1860, Sec. 87, ante, p. 145. 

(b) As to the meaning of the word “district,” see Bermingham v. Turner (24 L. R. 
Ir. 321, 23 I. L. T. R. 37) referred to, ante, p. 409. 


(c) The words “the person to be served” were substituted for the words “such 
person” by the Order of 21st. Feb., 1891, mentioned at p. 684. 


ORDER XXIVa. 
Ruies or Marcu, 1897. 


1. Rule 12 of Order XXIV. of the existing County Court Rules 
is hereby annulled, and instead thereof the following rule shall 


apply— 


2. The decree for possession under which possession of a holding 
may be recovered after the period for redemption has expired 
pursuant to the provisions of Section 7 of the Land Law (Ireland) 
Act, 1887, shall be in the Form 19a in the Appendix hereto. And 
there shall also be endersed on every such decree for possession the 
following certificate or to the like effect, that is to say :— 

I certify that the notice mentioned in Section 7, Sub-section 1, 
of the Land Law (Iveland) Act, 1887, was duly served on the 

day of as appears by the affidavit 
filed in this office, that the period of six calendar months from the 
date of such service has expired, and that the sum of £ 
(aggregate of rent not exceeding two years thereof and costs) within 
mentioned has not been deposited or lodged with me within such 
period of six months. 

Dated this day of 

Clerk of the Crown and Peace. 
Which certificate it shall be the duty of the Clerk of the Peace 
after the expiration of the period of redemption, but not sooner 


moter of 
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(if it appear from the affidavit or affidavits filed that the requisite 
notice was duly served), to fill up and sign when required so to 
do, and thereupon, and not before, the said decree for possession if 
otherwise in force may be executed. 

The Clerk of the Peace should not part with the possession of the decree until he 


is satisfied that the notice has been served, and that the prescribed period has. 
elapsed: Reg. v. M’Grath, 24 L. R. I. 391 (Exch. D.). 


ORDER XXV. 
Applications to fix Fair Rents under the Provisions of the Land Law 
(Ireland) Acts, 1881 and 1887. 
Directions to the Court Valuers. 


1. On the delivery of the originating notice to the court valuer 
he shall ascertain the Ordnance Sheet or Map which contains the 
lands proposed to be valued, and shall thereupon forward to the 
Clerk of the Peace a requisition for such Ordnance Sheet or Map, 
in the form in the Schedule to these Rules, addressed to the Land 
Commission, and the Clerk of the Peace shall countersign the same 
and transmit it to the Land Commission at least seven days before 
the date on which such Ordnance Sheet or Map shall be required. 


2. When making his report, the Court Valuer shall prepare the 
said Ordnance Sheet or Map in accordance with the directions 
contained in the form in the Schedule to these Rules, and shall fill 
up and sign the said form, and transmit the same and the said 
Ordnance Sheet or Map so prepared, together with his report, tc 
the Clerk of the Peace. 


It is not necessary, now, for the party applying to lodge a map. See Rules 134 
and 136 of the Land Commission Rules, January, 1897, post, pp- +5)-751. 


ORDER XXVI. 
Applications under Section 37 of the “ Landlord and Tenant Lau 
Amendment Act (Ireland), 1860.” 

1. Notices of application to annul or vary any precept or any 
order or conviction, under the 37th Section of the “ Landlord and 
Tenant Law Amendment Act (Ireland), 1860,” shall be in the form 
in the schedule hereunto annexed, (a) or as near thereto as the 
circumstances of the case will permit, and such notices shall be 
served two clear days before the first day of the sessions next 
following the service of such precept, the date of such order, or 
the conviction, in case there shall be two clear days intervening 
between such service, date, or conviction and the first day of the 
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sessions; and if not, then such application shall be made at the 
sessions next following. 


(a) See, post, p. 709; and see notes to the Sectiom referred to, ante, pp. T72: 


2. Where any party shall claim compensation for any loss or 
damage caused by the procuring of any precept or order mentioned 
in the 35th Section of the ‘‘ Landlord and Tenant Law Amendment 
Act (Ireland), 1860,” he shall serve a notice upon the opposite party 
from whom he claims such compensation, and such notice shall be 
in the form in the schedule hereunto annexed, and the same shall be 
served fifteen clear days before the first day of the sessions at which 
such claim is to be made. 


8. Applications under the 37th Section of the ‘ Landlord and 
Tenant Law Amendment Act (Ireland), 1860,” to annul or vary 
precepts, orders, or convictions, or for compensation for any loss or 
damage caused by procuring such precept or order, shall be made 
in the division of the county where the premises, or some portion 
of them, lie, in respect of which such precept, order, or conviction 
has been issued or made, unless the opposite party resides in the 
county, and out of such division, and then in the division of the 
county where such opposite party resides. 


4. Notices under the 37th Section of the “ Landlord and Tenant 
Law Amendment Act (Ireland), 1860,” to annul or vary any pre- 
cept, order, or conviction, or notice claiming compensation for loss 
and damage caused by such precept or order, shall, where the 
opposite party has a residence in the county, be served by the 
process officer of the Court in the manner in which ordinary civil 
bills are directed to be served, but where such opposite party has 
not a residence in the county, the same may be served by any person. 


5. Notices to annul or vary any precept or order, or claiming 
compensation for loss or damage caused by the procuring of the 
same, or to annul any conviction made at petty sessions, shall 
contain the addition and residence of the party who shall cause 
the same to be served and of the opposite party; and service of 
the same on the opposite party therein named shall be effected by 
serving the parties as prescribed for the service of ordinary civil 
bills. 

For Fees and Costs in such cases see County Courts Schedule of Fees, Part VI., 
post, p. 715. 
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' FORMS PRESCRIBED BY THE COUNTY COURTS 
(IRELAND) ORDERS, 1890.* 


No. 2. 
Cwil Bill Ejectment against a Permissive Occupant. 
County of 


Division of Whereas the Piaintiff, on the 

NTRS day of , in the year one 
in the County of thousaad eight hundred and 

[Residence and addition of Plaintiff}, aelieeree to the defendant [the ; lands 
Plaintif’; of ] to be by him the 
€. Di of Defendant occupied or taken care of as- 
in the said Couhty ot servant (or caretaker, or herdsman, or per- 
and Division of missive occupant, or strictly at the will of the 
[Residence and addition of’ each Plaintiff. or ut sufferance, as the case may 
Defendant}, Daten dante be) for the Plaintiff. at [state wages if any.] 
And Whereas the Plaintiff on the day of » required the 


Defendant to deliver up the same to the Plaintiff, but the Defendant refused or 
omitted so to do, and has since the said day kept the possession of said premises 
from the Plaintiff. The Defendant, therefore, is hereby required personally to 


appear at the County Court, to be held at , in the division and county 
aforesaid, on the day of next, to answer the Plaintiff’s bill for 
the withholding of the possession of the premises in manner aforesaid. 

Dated this day of 18 


Signed on behalf of the Plaintiff. 
Solicitor. 
Residence of Solicitor. 


No. 3.t 


Cwwil Bill Ejectment for Non-payment of Rent where One Year's Rent due. 
County of ¢ 


Division of Whereas the Defendant 
ALB ef Ait wat , ae! of bos Detvaannts) holds [part of 
in the County of en ‘ sg : —— Be 

r é 
[Residence and addition of Plaintiff}, Ma : aes fat si oben! u 
Plai dish and in the Division of and 
RUA i]; 

Chl @ By aud a K,, of d county of aforesaid, as tenant 
to the Plaintiff under a lease 


in the said County of 
(or contract. of tenancy) for a term un- 


expired (or as a tenant from year to: 


and Division of 
[ Residence and addition of each 


Defendant), year, as the case may be), at the yearly 
; = ___ Defendants. 
rent of - And whereas the sum of of the said rent, being one 
full year’s rent due and ending on the day of 


* Such only of the forms as have reference to cases where the relation of Land- 
lord and Tenant exists, are included, 

T This form is for use in the case of all holdings not within Land Act, 1896, Sec. 
12. For forms in cases coming within that Secbion, see three following forms. 


Se we ae 
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last, became and still is due to the Plaintiff in respect of the said premises. 
[And whereas the Defendants, G. H. and J. K., respectively are in actual possession 
of the premises, as under-tenants thereof], and no other persons are in such 
possession, 

The Defendants therefore and all persons having or claiming any interest in the 
premises are hereby required personally to appear at the County Court, to be 
held at in the division and county aforesaid, on the day of 
next, to answer the Plaintiff’s bill for recovery of the possession of the premises, 
by reason of the matters aforesaid. 

Dated this day of 
Signed on behalf of the Plaintiff. 
Solicitor. 
Residence of Solicitor. 
(To be Indorsed.) 

The Plaintiff(s) claim(s) after all just and fair allowances up to the time of 
bringing this ejectment £ , being for years’ rent up to the 
day of ; the times at which the same accrued due being as follows :— 

Rent due and ending the day of £ 

Rent due and ending the day of £ 
And if the amount thereof be paid to the Plaintiff or solicitor, or known 
agent, or receiver, together with the sum of ten shillings in full of all costs of such 
ejectment proceedings within ten days from the service hereof, all further pro- 
ceedings will be stayed. 


py itsh 


Solicitor. 
Residence. 


INOW OA 
[For use in the case of Agricultural Holdings, within Land Act, 1896, Sec. 12.] 
Lanp: Law Acrs. 
Civil Bill Ejectment for Non-payment of Rent where One Year’s Rent is Due, and 
where no part of the premises is in Occupation of a Sub-tenant. 
[Heading, and names of parties, as in Form No. 3.] 
Whereas the Defendant [or one of the Defendants] hold part of the lands of 


situated in the Parish of and Barony of and in the 
Division of and County of aforesaid, as tenant to the Plaintiff 
[under a Lease or contract of tenancy for a term unexpired or as a tenant from year 

to year as the case may be] at the Yearly Rent of 
And Whereas the sum of Pounds Shillings and Pence of 
the said Rent, being One full Year’s Rent [and arrears] due and ending on the 
day of last (being the gale day next before the date of this 


Ejectment), became, and still is, due to the plaintiff in respect of the said Premises. 
And Whereas there is no person in occupation as tenant otherwise than as 
immediate tenant to the Plaintiff of the Premises; or any part thereof. 
And Whereas the Defendant is in actual possession of the said 
Premises and no other person is in such possession. 

The Defendant therefore and all persons having or claiming any interest 
in the Premises are hereby required personally to appear in the County Court, to 
be held at in the Division and County aforesaid, on the day 


-of next, to answer the Plaintiff's Bill to recover the clear possession of 


*Forms 3a, 3B, and 3c, and also Forms 19a, 198, and 19c, are prescribed by County 
Court Rules, Order 23a, ante, p. 682, made pursuant to 12th Section Land Law Act, 
1896, dated 13th March, 1897. . 
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the whole of the Premises and to have the Decree executed against all persons in 
occupation of the same. 
[To be dated and signed as in Form No. 3.] 
The Plaintiff claim after all just and fair allowance up to the time of bringing 


of this Ejectment £ being for Year’s rent [and arrears] up to the day 
of 189 , the time at which the same accrued due being as follows :— 

Rent due and ending the day of 189 

Rent due and ending the day of 189 

Rent due and ending the day of 189 

Rent due and ending the day of 189 

Rent due and ending the day of 189 

Rent due and ending the day of 189 


And if the amount thereof, or in cases within Section 16 of the Land Law (Ireland) 
Act, 1896, the sum of two years’ rent, should so much be due, be paid to the 
Plaintiff , or Solicitor or known Agent or Receiver, together with the 
Sum of Ten Shillings, in full of all Costs of such Ejectment proceedings, within 
Ten days from the service hereof, all further proceedings in this action will be 
ctayed. 


No. 33.* 
(For use in the case of Agricultural Holdings, within Land Act, 1896, Sec. 123) 
Lanp Law Acts. 
Civil Bill Ejectment for Non-payment of Rent where One Year’s Rent is Due, and 
where the Entire of the Premises is in the occupation of Sub-tenants. 
[Heading, and names of parties, as in Form No. 3-4 


Whereas [or one of the Defendants] held part of the Lands of 
situated in the Parish of and Barony of and in 
the Division of and County of aforesaid, as Tenant to the 


Plaintiff [under a Lease or a contract of tenancy for a term unexpired or as tenant 
from year to year, as the case may be] at the Yearly Rent of 

And Whereas the sum of of the said Rent, being One full Year’s Rent 
Land arrears] due, and ending on the day of last, being the gale day 
next before the date of this Ejectment, became, and still is, due to the Plaintiff 
in respect of the said Premises. 


And Whereas the Defendant is in occupation of [state part] 

as sub-tenant thereof. 

And the Defendant is in occupation of | state part] as 
sub-tenant thereof, and the Defendant is in occupation of [state part] 


as sub-tenant thereof. 

And Whereas no other person is in occupation of any other part of the said 
Premises. 

And Whereas the Plaintiff admits the right of the Defendant under 
Section 12 of the Land Law (Ireland) Act, 1896, notwithstanding a Decree for 
possession for the Plaintiff to retain possession as immediate tenant to the Plaintiff 
of said part of said premises, so as aforesaid in his occupation, and not to have 
such Decree executed as against the said 


And Whereas the Plaintiff denies any such right in the said for the 
reasons following : 


[Here state reasons, ¢.g.: The said part of said premises do not constitute a 


* See nole to Form 3a, ante, p. 691. 
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holding to which the Section applies: or, the non-payment of the said rent was due 


to the non-payment of rent by the said 3 or any other matters which 
show that the said Section docs not apply to the case of the said J 
And Whereas the Plaintiff is ignorant as to such right of the said under 


the said 12th Section. 

The Defendants therefore, and all persons having or claiming any interest in the 
Premises, are hereby required personally to appear at the County Court, to be 
held at in the Division and County aforesaid, on the day of 

next, to answer the Plaintiff’s Bill to recover the possession of all the 
said Premises, as against [the emmediate tenant], and to recover clear possession 
from the said [the Defendant whose rights are denied], and to have execution for 
the same, and to recover clear possession from the said [the Defendant of whose 
rights the Plaintiff is ignorant] save so far as the said establishes such 
right as aforesaid in respect of the Premises in his occupation as above mentioned, 
and to have execution for the same. 

[Zo be dated and signed as in Form No. 3.] 

The Plaintiff claim after all just and fair allowances up to the time of the 
bringing of this Ejectment £ being for year’s rent [and arrears] 
up to the day of 189 the times at which the same accrued due 
being as follows: 


Rent due and ending the day of 189 
Rent due and ending the day of 189 
Rent due and ending the day of 189 
Rent due and ending the day of 189 
Rent due and ending the day of 189 
Rent due and ending the day of 189 


And if the amount thereof, or in cases within Section 16 of the Land Law (Ireland) 
Act, 1896, the sum of two years’ rent (if so much be due) be paid to the Plaintiff , 
or Solicitor, or known Agent or Receiver, together with the Sum of 
Ten Shillings, in full of all Costs of such Ejectment proceedings, within Zen days 
from the service hereof, all further proceedings in this action will he stayed. 
Solicitor. 
Residence. 


Norr.—If any person served with this Civil Bill is in occupation of the whole or 
any part of the said lands as sub-tenant of a holding agricultural or pastoral, or 


partly agricultural and partly pastoral in its character, and merely claims to be. 


entitled under Section 12 of the Land Law (Ireland) Act, 1896, notwithstanding a 
Decree for possession for the Plaintiff in this action to retain possession of such 
holding as immediate tenant to the Plaintiff, and not to have such Decree executed 
against him, he shall serve his notice accordingly. The notice shall state whether 
he so defends in respect of all the said lands or part only thereof, and shall in the 
latter case describe such part with reasonable certainty. The notice shal! alse 
state full particulars of such sub-tenancy, including the rent payable in respect 
thereof, the gale days, and the amount then due for arrears of such rent up to the 
last gale day, and the name of such person’s immediate landlord. The notice shall 
be served five clear days before the return day on the Plaintiff or his solicitor, 
and a copy thereof shali be lodged by the person serving same with the Clerk of 
the Peace on the entry day. 
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No. <3c:* 
[For use in the case of Agricultural H oldings, within Land Act, 1896, Sec. 12.] 
Lanp Law Acts. 

Civil Bill Ejectment for Non-payment of Rent where One Year’s Rent is Due, and 

where Part only of the Premises is in the Occupation of Sub-tenants. 
[Headiny, and names of parties, as in Form No. 5] 
Whereas the Defendant [or one of the Defendants] hold part of the Lands of 
situated in the Parish of and Barony of 
and in the Division of and County of aforesaid, as Tenant to the 
Plaintiff [wnder a Lease or contract of tenancy for a term unexpired or as tenant 
from ycar to year, as the case may be] at the Yearly Rent of 
And Whereas the sum of of the said Rent, being One full Year’s 
Rent [and arrears] due and ending on the day of last, being the gale 
day next before the date of this Ejectment, became, and still is, due to the 
Plaintiff in respect of the said Premises. 
And Whereas the Defendant is in occupation of [state part] 
as sub-tenant thereof. And Whereas is in occupation of [state part| 
as sub-tenant thereof. And Whereas is in the occu- 

pation of [state part] as sub-tenant thereof, and the Defendant is 
in occupation of the residue of the said premises as immediate tenant to ‘the 
Plaintiff under the said [Zease, &c.] And Whereas no other person 
is in occupation of any part of the said Premises. And Whereas the Plaintiff 
admits the right of the said under Section 12 of the Land Law (Ireland) 
Act, 1896, notwithstanding a Decree for possession for the Plaintiff in this action 
to retain possession as immediate tenant to the Plaintiff of the said 
so as aforesaid in his occupation, and not to have such Decree executed against 
him, but denies such right in the said for the reasons following : 

[Here state the reasons, e.g.: The said part of the premises do not constitute a 
holding to which the Section applies: or, the non-payment of the said rent was due 


to the non-payment of rent by the said ; or any other matters which 
show that the said Section docs not apply to the case of the said si 

And Whereas the Plaintiff is ignorant as to such right of the said under 
Section 12. 


The Defendants therefore, and all persons having or claiming any interest in 
the Premises are hereby required personally to appear at the County Court, to be 


held at in the Division and County aforesaid, on the day of 
next, to answer the Plaintiff's Bill to recover the possession of all the 
said Premises, as against the said [the immediate tenant] and to recover 


clear possession, and have execution for the same, of the part of the said Premises 
in the occupation of [here state the name of the immediate tenant and of the under- 
tenant whose right is denied], and to recover clear possession, and to have execution 
for the same, of the said part of the said premises in the occupation of the said 
[here state name of under-tenant of whose right the Plaintiff is ignorant], save so far 
as the said ‘establish such right as aforesaid in respect of the premises 
so in his occupation as above mentioned. 
[To be dated and signed as in Form No. il 

The Plaintiff claim after all just and fair allowances up to the time of the 

bringing of this Ejectment £ being for year’s rent [and arrears] 


up to the day of 189 the times at which the same accrued due 
being as follows: 


* See note to Form 8a, ante, p. 691. 
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Rent due and ending the day of 189 
Rent due and ending the day of “189 
Rent due and ending the day of 189 
Rent due and ending the day of 189 
Rent due and ending the day of 189 
Rent due and ending the day of 189 


And if the amount thereof, or in cases within Section 16 of the Land Law (Ireland) 
Act, 1896, the sum of two years of such rent (if so much be due) be paid to the 
Plaintiff ,or Solicitor, or known Agent or Receiver, together with the Sum of 
Ten Shillings, in full of all costs of such Ejectment proceedings, within Z’en days 
from the service hereof, all further proceedings in this action will be stayed. 

Norr.—If any person served with this Civil Bill is in occupation of the whole or 
any part of the said lands as sub-tenant of a holding agricultural or pastoral, or 
partly agricultural and partly pastoral in its character, and merely claims to be 
entitled under Section 12 of the Land Law (Ireland) Act, 1896, notwithstanding a 
Decree for possession for the Plaintiff in this action to retain possession of such 
holding as immediate tenant to the Plaintiff, and not to have such Decree executed 
against him, he shall serve a notice accordingly. The notice shall state wehther 
he so defends in respect of all the said lands or part only thereof, and shall in the 
latter case describe such part with reasonable certainty. The notice shall also 
state full particulars of such sub-tenancy, including the rent payable in respect 
thereof, the gale days, and the amount then due for arrears of such rent up to the 
last gale day, and the name of such person’s immediate landlord. The notice shall 
be served five clear days before the return day on the Plaintiff or his solicitor, 
and a copy thereof shall be lodged by the person serving same with the Clerk of 
the Peace on the entry day. 


No. ‘6. 
Civil Bill Ejectment for Overholding. 
[Heading, and names of parties, as in Form No. 3.) ® 
Whereas C.D., one of the Defendants, lately held part of the lands of 
in the parish of and barony of 
and in the division and county aforesaid, as tenant to the Plaintiff under a lease 
(or contract of tenancy) for the term of (or from year to year), at the 
yearly rent of £ , which tenancy determined on the day of 
last : 
And whereas the several Defendants are in the actual possession of the 
premises, and no other person is in possession of any part thereof, as tenant 
or under-tenant. 
The Defendants, therefore, and all persons claiming to have any interest in 
the premises are hereby required personally to appear at the County Court, to 


be held at in the division and county aforesaid, on the 
day of next, to answer the Plaintiff’s 
bill for recovery of the possession of the premises, by reason of the matters 
aforesaid. 
[To be dated and signed as in Form No. 3.] 
INO. 7: 
Civil Bill Ejectment for deserted Tenements. 
[Heading, and names of parties, as in Form No. 3.] 
Whereas the Defendant holds part of the lands of in the parish 
of and barony of and in the division of 


696 County Courts. 


aforesaid, as tenant to the Plaintiff under a lease (or contract 
of tenancy) thereof for a term still subsisting (or from year to year), at the yearly 


rent of £ , and whereas the sum of £ of the rent afore- 
said, ending on the day of last, became and still is due to the 
Plaintiff, after all just and fair allowances. 

And whereas the Defendant on the day of 18 , deserted 


and abandoned the premises, leaving them unoccupied (or leaving the lands or 
the greater portion of them to remain uncultivated or unemployed, contrary to 
the course of husbandry and without sufficient distress to be found thereon, or 
carrying away the stock or crop thereof). 

The Defendant is, therefore, hereby required personally to appear at the County 
Court to be held at in the division and county aforesaid, 
on the day of next, to answer the Plaintifi’s 
bill for the recovery of possession of the premises by reason of the matters 
aforesaid. 

[Dated and signed as in Form No. 3.] 


No. 8. 
Civil Bill for Arrears of Rent under 45th Section of the Landlord and Tenant 
Law Amendment Act (Ireland), 1860. 
(Heading, and names of parties, as in Form No. 3.] 

The Defendant is hereby required personally to appear at the County Court, 
to be held at » in the Division and County aforesaid, on the 
day of next, to answer the Plaintiff’s bill for that the Defendant 

is indebted to the Plaintiff [here state how the Plaintiff is entitled, whether in his 
own right or how otherwise] in the sum of £ , being an arrear of rent 
due by the Defendant [or, if the Defendant is sued in his representative capacity, 
state by whom due, and whether Defendant is executor or administrator] to the 
Plaintiff in respect of rent in arrear payable by the said Defendant [if executor or 
admuustrator, say, as such executor or administrator as aforesaid] to the Plaintiff 


out of the lands of ,» up to and for the day of 
» which lands (or a part of which) are situate in the said 
county of , and Division of , and are held under 


a certain [here state lease or other contract of tenancy, and the date and parties 


thereto]. 


[Dated and signed as in Form No. 3.] 


No. 9. 

Civil Bill for Use and Occupation of Lands or Premises under the 46th Section 
of the Landlord and Tenant Law Amendment Act (Ireland), 1860. 
Heading, and names of parties, as in Form No. 3] 

The Defendant is hereby required personally to appear at the County Court, 


to be held at : , in the Division and County aforesaid, on the 
day of next, to answer the Plaintiff’s bill, for that 

the Defendant is indebted to the Plaintiff [here state how the Plaintiff is entitled, 
whether in his own right or how otherwise] in the sum of £ , being a reasonable 
satisfaction for the use and occupation of the lands of lor premises consisting of] 
, for ending the day of » which 

lands [or part of which lands] of are situate in the county of 


, and division of » and have been held and 
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occupied by the Defendant [or if the defendant is sued in his representative 
capacity, state by whom, and whether the defendant is executor or administrator], 
from the day of to the day of 

[Dated and signed as in Form No. 3.] 


No. 10. 
Civil Bill for the Recovery of Lands held under an Acknowledgment. 
23 & 24 Vict., c. 154, s. 80. 


(Heading, and names of partics, as in Form No. 3.] 

Whereas the Plaintiff lately obtained a Civil Bill Decree in Bjectment for 
the possession of (amongst others) the premises hereinafter mentioned, then in 
the occupation of the Defendant, and lately held at the yearly rent of £ 
and by an agreement made between the Plaintiff and the Defendant after such 
decree, and upon the execution thereof the said Defendant on the day 
of in the year signed an acknowledgment pursuant to the 
statute that he held and occupied the lands and tenements then in his occupation 
as hereunder specified, being all that [describe the lands as in the acknowledgment] 
situate in the parish of (or barony of ) and 
division and county aforesaid, by the leave and license, and for and on behalf 
of, and at the will of the Plaintiff, and promised that he would when required 
by the Plaintiff or his authorized agent or receiver, deliver up to the Plaintiff 
or such agent or receiver the possession of the said premises in his occupation. 
And whereas the Defendant, though required by the Plaintiff (or his agent), on 
the day of , to deliver up to the Plaintiff (or his agent), 
the possession of the said premises, has refused to do so, and has withheld the 
possession thereof from the Plaintiff, the Defendant therefore and all persons 
haying or claiming any interest in the premises in question are hereby required 
personally to be and appear at the County Court, to be held at 
in the division and county aforesaid, on the day of, 
next, to answer the Plaintiff’s bill brought by him for recovery of the possession 
of the premises by reason of the matters aforesaid. 

[Dated and signed as in Form No. 3.] 


No. 19.* 


Decrie in Ejectment for Non-payment of Lent. 
(Heading, and names of parties, as in Form Wiow 5s) 

It appearing to the Court that the Plaintiff caused a Civil Bill to be brought 
at this present sittings against the Defendant for recovery of [describe the premises 
as in the Civil Bill] held by Defendant, as tenant thereof to the 
Plaintiff at the yearly rent of , which Civil Bill was 
brought on the ground that one year’s rent of said premises 
was in arrear and unpaid. And it appearing to the Court that the said Civil 
Bill was duly served upon requiring the Defendant and all persons 
claiming any interest in the said premises to appear at the said sittings to 
answer the said Bill, and that no other person was in the actual possession of 
the said premises, as tenant or under-tenant. And it appearing to the Court that 
the said premises were held by the said Defendant as tenant 
thereof to the Plaintiff at the yearly rent of and that 


*For use now only in cases of holdings not within Land Act. 1887, Sec. 7, or 
Land Act, 1896, Sec. 12. See three following forms, prescribed by Rules of 


March, 1897, for cases within either of these Sections. 


ba of 
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the sum of being the amount of one year’s rent and 
arrear of rent up to the day of was due and owing to the 
said Plaintiff by the said Defendant in respect of the said tenancy 
at the time of service of the said Civil Bill, after all just and fair allowances. 
It is therefore ordered and decreed by the Court that the Plaintiff be put 
into the possession of the said premises; and the Sheriff of the said county 
is hereby commanded to put the Plaintiff into the possession of the said premises. 
And it is further ordered and decreed by the Court that the Plaintiff do recover 
from the Defendant costs, and the several Sheriffs of Ireland are 
also hereby commanded to take in execution the goods of the said Defendant 
to satisfy the said costs. 
Dated at this day of 
County Court Judge for the said county. 
Clerk of the Crown and peace for the said county. 
The Plaintiff, or 
Solicitor for the Plaintiff. 
Certificate of Rent Due. 
I certify that the sum of - pounds, shillings, and 
pence, being years’ rent and arrears, was ascertained to be due and 
owing in the above Decree by the County Court Judge for rent up to the 
day of 18 


Signed, 


Clerk of the Crown and Peace. 
(Sheriff's warrant to be added.) 


Form 19a.* 
Lanp Law (IrEvanp) Aor, 1887. 
Decree in Hjectment for Non-payment of Rent of Holding. 
[Heading, and names of parties, as in Form No. Sai] 

It appearing to the Court that the Plaintiff caused a Civil Bill to be brought 
at this present Sittings against the Defendant for recovery of At THAT AND 
THOsE [describe the premises as in the Civil Bill] situate and being in the Parish 
of , Barony of , Division of » and 
County aforesaid, and which said Premises were held by [the Plaintiffs immediate 
tenant] the Defendant as Tenant thereof to the Plaintiff [or one of them] at the 
Yearly Rent of [under a Lease or Contract of Tenancy bearing date 
the day of 18 for a term still unexpired, or as Tenant 
from year to year, as the case may be] which Civil Bill was brought on the ground 
that One Year’s Rent [and upwards] of said Premises was in arrear and unpaid. 
And it appearing to the Court that said Civil Bill was duly served upon 

requiring the Defendant and all persons claiming any 
interest in the said Premises to appear at the said Sittings, to answer the said 
Bill, and that no other person was in the actual possession of the said Premises 
as Tenant or Under-Tenant. And it appearing to the Court that the said Premises 
were held by the said Defendant [the Plaintif’s immediate tenant] as Tenant 
thereof to the Plaintiff [under a Lease, &c., as case may be] at the Yearly Rent 
of - And the Court having determined that the said premises 
are a holding to which the 7th Section of the Land Law (Ireland) Act, 1887, 
applies, and that the same are not nor is any part thereof in the occupation of 
a Tenant , Within the 12th Section of the Land Law (Ireland) Act, 1896, and 


* Prescribed by Rules of March, 1897 (made in pursuance of Land Act, 1896, 


Sec. 12) where there are no sub-tenants on the holding. 


i—_— “. 
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that the Defendant [the Plaintiff’s immediate tenant] is not an “immediate land- 
lord” of the said holding, within the meaning of the same Section, and having 


ascertained that the sum of £ was at the commencement of this Action 
and still is due to the Plaintiff on foot of the said Rent, up to and including 
the gale thereof which accrued due on the day of 18 ; 


(being the gale day next before this Action), after all just and fair allowances. 
It is ordered and decreed that the Plaintiff do recover the possession of the said 
Premises, and do also recover from the Defendant the sum of 
Pounds, Shillings, and Pence, as and for 

costs. And it is Further Ordered that the Clerk of the Crown and Peace do 
upon Affidavit or Affidavits to be filed in his office, ascertain the date of the 
service of the notice mentioned in sub-section 1 of the said 7th Section of the 
said Act of 1887, and further that in the event of the Defendants or some or 
one of them, or some other person having a specific interest in the tenancy, not 
lodging with him the sum of £ [amount of rent due, if at does not exceed 
two years’ rent, otherwise amount of two years’ rent] as and for [two years of; 
or the sum so due for] the said rent and the further sum of £ for costs, 
the said two sums making together the sum of £ within six calendar 
months from the said date, the said Clerk of the Crown and Peace do when 
so required abt or after the expiration of the said period of six months fill up 
the Certificate hereon endorsed by inserting the said date, and do sign the said 
Certificate. And it is further ordered that when the said Certificate shall have 
been so signed, but not sooner, the Sheriff of the said County do, and he is 
hereby commanded to put the Plaintiff into possession of the said lands. And 
the several Sheriffs in Ireland are hereby commanded to take in execution the 
goods of the said Defendant to satisfy the said costs. 
Dated at in the said County this day of 189 
Costs and Expenses of Witnesses £ 

County Court Judge for said County. 

Clerk of Crown and Peace for said County. 

Solicitor for the Plaintiff. 


Certificate to be signed by the Clerk of the Crown and Peace not earlier than six 
calendar months after the service of the notice under s. 7, s-s. 1, of the Land Law 
(Ireland) Act, 1887, but before the caecution of the within decree. I certify that 
the Notice mentioned in Section 7, Sub-section 1, of the Land Law (Ireland) 


Act, 1887, was duly served on the day of 18 , aS appears 
by the Affidavit filed in my office, that the period of six calendar months 
from the date of such service has expired, and that the sum £ [aggregate 


of rent not exceeding two years and costs] within mentioned has not been deposited 
or lodged with me within such period of six months. 


Dated this day of 189 . 
Clerk of the Crown and Peace. 


Certificate to be signed by the Plaintiff's Solicitor before the Huecution 
of this Decree. 


I certify that the above-mentioned sum of £ is still due and unpaid. 
Dated this day of 189 
Plaintiff’s Solicitor. 
County of to wit. 
I authorise and empower of and 


Rules of 
1890. 
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of Bailiffs, or either of them and their Assistants to execute 
the within Decree. 
Given under my Hand and Seal this day of 18 
The sum to be levied under the within Decree for Costs is £ 


Sheriff of the said County. 


Form 1938.* 
Lanp Law Acts. 


Decree in Ejectment for Non-payment of Rent where the Entire Holding is in 
the Occupation of Sub-tenants who are entitled to retain Possession under 
Section 12 of Land Law (Ireland) Act, 1896. 


[Heading, and names of parties, as in Form No. 3.] 


It appearing to the Court that the Plaintiff caused a Civil Bill to be brought 
at this present Sittings against the Defendant for recovery of AtL THAT AND 
THOSE [describe the premises as in the Civil Bill] situate and being in the Parish 
ot Barony of Division of 
and County aforesaid, and which said Premises were held by [the immediate 
Tenant of the Plaintiff], the Defendant as Tenant thereof to the Plaintiff [under 


a Lease (or Contract of Tenancy) bearing date the day of : 
and made between, &c., for a term still unexpired (or as tenant from year to year) 
as the case may be], at the Yearly Rent of which Civil Bill was 


brought on the ground that One Year’s Rent [and upwards] of said Premises 
was in arrear and unpaid. And it appearing to the Court that said Civil Bill 
was duly served upon [ J] requiring the Defendants, and all persons 
claiming any interest in the said Premises to appear at the said sittings, 
to answer the said Bill, and that no other person was in the actual 
possession of the said Premises as Tenant or Under-Tenant. And it appear- 
ing to the Court that the said Premises were held by the said Defendant 
[the immediate Tenant of the Plaintiff] as Tenant thereof to the Plaintiff, 
as aforesaid, at the Yearly Rent of 
And the Court having determined that the said Premises consist entirely of 
holding which in the occupation 
of as Tenant within the 12th Section of the Land Law 
(Ireland) Act, 1896, and that the said Defendant [the immediate Tenant of the 
Plaintiff! [is or are] “immediate Landlord” of the said Premises within the 
same Section, and having ascertained that the sum of £ : was at 
the commencement of this Action, and still is, due to the Plaintiff on foot of 
the said Rent, up to and including the gale thereof which accrued due on the 
day of 18 (being the gale day next before this 
Action) after all just and fair allowances. Ir 1s ORDERED snp DxrcrEep that 
the Plaintiff do recover against the Defendant [the immediate Tenant of the 
Plaintif'] THE POSSESSION OF THE SAID Premises, and do also recover from the 
Defendant [the immediate Tenant of Plaintiff] the sum of Pounds 
Shillings and Pence, as and for costs. And the several 
Sheriffs in Ireland are hereby commanded to take in execution the goods of 


See note to Form 3a, ante, p. 691, 
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the said Defendant [the immediate Tenant of the Plaintiff] to satisfy the said 
costs. 
Dated at in the said County this day of 189 
County Court Judge for the said County. 
Clerk of the Crown and Peace for the said County. 
Solicitor for the Plaintiff. 
Costs and Expenses of Witnesses, £ 


Total, £ 
County of to wit. 
I authorise and empower of and 
of Bailiffs, or either of them and their assistants to levy under 
_ the within Decree the sum of Pounds Shillings and 


Pence, for costs. 
Given under my Hand and Seal this day of 18 


Sheriff of the said County. 


Form 19c.* 
Lanp Law Acts. 
Decree in Ejectment for Non-payment of Rent of a Holding where part only is 

“in Occupation of Sub-tenants, who are entitled to retain Possession under Sec- 

tion 12 of Land Law (Ireland) Act, 1896. 

[Heading, and names of parties, as in Form No. 3.] 

It appearing to the Court that the Plaintiff caused a Civil Bill to be brought 
at this present Sittings against the Defendant for recovery of Attu THAT Aanp 
THosEe [describe premises as in Civil Bill] situate and being in the Parish of 

Barony of Division of and County 
aforesaid, and which said Premises were held by [the immediate Tenant or Tenants 
of Plaintiff] the Defendant as Tenant thereof to the Plaintiff [under a Lease or 
Contract of Tenaney bearing date and made between 
for a term still unexpired or as Tenant from year to year, as the case may be] 


ab the Yearly Rent of which Civil Bill was brought on the 


ground that One Year’s Rent [and upwards] of said Premises was in arrear and 
unpaid. And it appearing to the Court that said Civil Bill was duly served 
upon requiring the Defendants, and all 
persons claiming any interest in the said Premises, to appear at the said Sittings, 
to answer the said Bill, and that no other person was in the actual possession of 
the said Premises as Tenant or Under-tenant. And is appearing to the Court 
that the said Premises were held by the said Defendant [the immediate Tenant of 
the Plaintiff] as Tenant thereof to the Plaintiff [wnder a Lease, &e., as case may 
be] at the Yearly Rent of - And the Court having determined that 
the said Premises include holding in the occupation of 

as tenant, within the 12th Section of the Land Law (Ireland) 
Act, 1896, and that the Defendant [the immediate Tenant of the Plaintiff] 
“immediate landlord” of the said holding, within the meaning of the same 
Section, and [is or are] in occupation of the remainder of the said 
premises, and having ascertained that the sum of £ : : was at the 


commencement of this Action, and still is, due to the Plaintiff on foot of the 


4 


said Rent, up to and including the gale thereof which accrued due on the 


*Sce note to Form 3a, ante, p. 691. 
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day of 18. (being the gale day next before this 
Action), after all just and fair allowances. Ir 1s ORDERED AND DecreEED that the 
Plaintiff do recover against the Defendant [the immediate Tenant of the Plaintiff] 
the possession of the said Premises, and do also recover from the Defendant 

the sum of Pounds Shillings and 

Pence, as and for costs. And it is Further Ordered that in the event of the 
Defendants or some or one of them or some other person haying a specific interest 
in the tenancy not lodging with the Clerk of the Crown and Peace the sum of 


£ as and for [two years or the sum so due for] the said Rent, and 
the further sum of £ for Costs, the said two sums making together 
the sum of £ within six calendar months from the date hereof the 


said Clerk of the Crown and Peace do sign the Certificate endorsed hereon. And 
it is Further Ordered that when the said Certificate shall have been so signed, 
but not sooner, the Sheriff of the said County do, and he is hereby commanded 
to put the Plaintiff into possession of the said Premises, save the Holding so 
as aforesaid in the occupation of the Defendants [here name Defendants entitled 
to retain possession] and the several Sheriffs in Ireland are hereby commanded 
to take in execution the goods of the said Defendant [the immediate Tenant 
of the Plaintiff] to satisfy the said costs. 
Dated at in the said County this day of 


189 
County Court Judge for said County. 


Clerk of Crown and Peace of said County. 
Solicitor for the Plaintiff. 
Costs and Expenses of Witnesses, £ 


Total, £ 


Certificate to be signed by the Clerk of the Crown and Peace before the 
Execution of this Decree. 

I certify that the sum of £ Laggregate of Rent not cxceeding two years 
and costs| has not been lodged with me within six calendar months from the 
date of this Decree. 

Dated this day of 
Clerk of Crown and Peace. 


Certificate to be signed by the Plaintif’’s Solicitor before the Execution of 
this Decree. 
I certify that the above-mentioned sum of £ and costs is still due 
and unpaid. 
Plaintiff's Solicitor. 


County of to wit. 

I authorise and empower of and 
of Bailiffs, or either of them, and their Assistants, to execute 
the within Decree, by putting the Plaintiff into possession of the, within-men- 
tioned premises, save the Holding at the date of said Decree in 
the occupation of [here state name of Defendant. entitled to retain possession], and 
by levying under the said Decree the sum of o for Costs. 

Given under my Hand and Seal this day of 


The sum to be levied under the within Decree for Costs is £ 
Sheriff of said County. 
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No. 20. 
Decree where the Civil Bill is grounded on the Overholding of the Tenant. 
(Heading, and names of parties, as in Form No. 3.] 
It appearing to the Court that the Plaintiff caused a civil bill to be brought 
against the Defendant at this present sittings praying to be put into the possession 


of all that and those situate, lying, and being in the parish of 
barony of county of and division aforesaid, containing 
or thereabouts, in the possession of the Defendant which 


civil bill was brought on the ground that the tenant overheld the said premises ; 
and it appearing to the Court that the said civil bill was duly served, requiring 
the Defendant and all persons claiming any interest in the said premises, to 
appear at the said sittings, to answer said bill; and it appearing that said 


premises were held by the Defendant from the Plaintiff at the yearly 
rent of and that Defendant’s interest determined on the 
day of last by [set forth the mode of determination]. 


It is therefore ordered and decreed by the court, that the Plaintiff be put 
into the possession of the said premises, and the Sheriff of the said county is 
hereby commanded to put the Plaintiff into the possession of the said premises. 

And it is further ordered and decreed by the court, that the Plaintiff do 
recover from the said Defendant [insert amount] costs. And the several 


‘Sheriffs of Ireland are hereby commanded to take in execution the goods of the 


Defendant to satisfy the said costs. 
[Dated and signed as in Form No. 19.] 
(Sheriff’s warrant to be added.) 


No. 21. 
Decree where the Civil Bill is grounded on the Desertion of the Premises. 
[Heading, and names of parties, as in Form No. 3.] 
It appearing to the Court that the Plaintiff caused a civil bill to be brought 
against the Defendant at the present sittings, praying to be put into possession 


of situate in the parish of and in the barony 
of county of and division aforesaid, containing 

or thereabouts, in the possession of the Defendant » which 
civil bill was brought on the ground that the tenant had deserted the said 
premises; and it appearing by the certificate of and 


Esquires, two of Her Majesty’s Justices of the Peace for the said county, that 
they had together gone to and viewed the said premises, and that the same were 
desérted and left unoccupied by the Defendant, - and that there was not 
any distress thereon sufficient to countervail the arrear of rent then due thereout ; 
upon due proof thereof, and that the said civil bill, and also a copy of the said 
certificate, were duly served on the Defendant, requiring him to appear at the 


said sittings to answer the said bill; and it appearing that being 


year’s rent of said premises, was justly due and owing by the Defendant 
to the Plaintiff, after all fair and just allowances, and that the said premises 
were deserted and left unoccupied by the Defendant , and that there was 
not any distress on the same to satisfy the said rent: 

Tt is therefore ordered and decreed by the Court that the Plaintiff be put 
into the possession of said premises, and the Sheriff of the said county is hereby 
commanded to put the Plaintiff into possession thereof. And it is further ordered 
and decreed by the Court that the Plaintiff do recover from the Defendant 

costs; and the several Sheriffs of Ireland are hereby commanded 
to take in execution the goods of the Defendant to satisfy the said costs. 
[Dated and signed as in Form No. 19.) 
(Sheriff's warrant to be added.) 


Rules of 
1890. 
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No. 22. 
Decree against a Permissive Occupant. 
(Heading, and names of parties, as in Form No. 3.] 

It appearing to the Court that the Plaintiff caused a civil bill to be brought 
at this present sittings against the Defendant, praying to be put into possession 
of (premises) situate in the parish of , barony of : 
and county of , and division aforesaid, which were occupied by 
the said Defendant, by permission of the Plaintiff (as caretaker, herdsman, or 
servant to the Plaintiff, o7 as permissive occupant, or strictly at the will of the 
Plaintiff, or at sufferance, as the case may be), who continued to withhold the 
possession thereof from the said Plaintiff, though duly required to give up the 
same; and it appearing to the Court that the said Defendant was so appointed 
caretaker (or herdsman, o7 servant, or permissive occupant, &c., as before), as 
aforesaid, and that he was duly required by the Plaintiff, on the day 
of to deliver up the same to the Plaintiff, but that he has refused 
s» to do, and continues to withhold possession of the said premises from the 
Plaintiff: it is therefore ordered and decreed by the Court that the Plaintiff be 
put into possession of the said premises, and the Sheriff of the said county is 
hereby commanded to put the Plaintiff into the possession thereof; and it is 
further ordered and decreed by the Court that the Plaintiff do recover from 
the said Defendant costs, and the several Sheriffs of Ireland are 
hereby commanded to take in execution the goods of the Defendant to satisfy 


the said costs. 
[Dated and signed as in Form No. 19.] 


(Sheriff's warrant to be added.) 


No. 23. 
Deerce for the balance of Rent and Costs under the 61st Section of the “ Landlord 
and Tenant Law Amendment Act (Ireland), 1860.” 
(Heading, and names of partics, as in Form No. 3.] 

It appearing to the Court that the Plaintiff duly caused a civil bill to be brought 
at this present sittings against the Defendant, praying to be put into possession 
of , situate in the parish of , and barony otf : 
in the division aforesaid [describing the premises as in the civil bill], which civil 
bill was brought on the ground that years’ rent of the said premises was 
in arrear and unpaid; and the Plaintiff claimed by the said civil bill the sum 
of £ as and for rent due and owing to him at the time of service thereof. 
And whereas the Defendant disputed that the said sum of £ was due 
for rent at the time of the service of the said civil bill, and did, in pursuance of 
the statute deposit with the Clerk of the Peace for the said county the sum 
of £ for rent, and the sum mentioned in the civil bill process for costs, 
and did obtain a certificate of such lodgment. 

And it appearing to the Court upon the hearing of the said civil bill that the 
sum of £ was actually due to the Plaintiff for rent of the said premises 
in the said civil bill mentioned at the time of the service thereof, and that the 
sum so deposited by the Defendant was not sufficient to pay the same. 

And the Plaintiff having in open Court elected to take the sum of money 
so deposited with the Clerk of the Peace in lieu of the possession of the said 
premises. It is hereby ordered and decreed that the said sum of money so 
deposited by the said Defendant be paid over to the Plaintiff. And it further 
appearing to the Court that the sum of £ over and above the said sum 
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of £ so deposited in Court is due and owing to the Plaintiff as the balance 
of rent of said premises, due at the time of service of the said civil bill, it is 
therefore ordered and decreed by the Court that the Plaintiff do recover from 
the said Defendant the said sum of £ , balance of rent, together with the 
sum of £ costs. 

And the several Sheriffs of Ireland are hereby commanded to take in execution 
the goods of the Defendant to satisfy the said debt and costs. 

[Dated and signed as in Form No. 19.] 
(Sheriff's warrant to be added.) 


No. 46. 


Form of Magistrates’ Certificate of Desertion. 
23 & 24 Vic., c. 154, ss. 78, 79. 


County of 
We and two of Her Majesty’s Justices of the 
Peace for the said county of , having been called upon by 
, and at his request having together gone to and viewed that 
part of the lands of » Situate in the parish of Z 
and barony of , and county of , late in the possession of 
as tenant thereof, containing acres, roods, and 
perches or thereabouts, on the day of between the 


hours of ten o’clock in the forenoon and four o’clock in the afternoon of the 

said day, do certify that the premises aforesaid then appeared to us to be 

deserted and abandoned by the said the said lands or 

the greater portion of them being left uncultivated or unemployed, contrary to the 

course of good husbandry, and without sufficient distress to be found therein.* 
Given under our hands and seals, 


this day of day of welt 
the year 18 
To the County Court Judge for the 
county of (Seal.) 
Witness present (Seal.) 
No. 47. 


Certificate of the Clerk of the Crown and Peace as to the Lodgment of Money by a 
Defendant for Rent and Costs in a Civil Bill Hjectment Case. 


County of } 


Division of 


I hereby certify that of 
, Defendant in this action, 
Titie of Actlon. has this day deposited with me the sum 
of for Rent and 
: for Costs. 
Given under my hand this day of in the year 18 


Clerk of the Crown and Peace for 
the county of 
% if the case be so, the stock and crop thereof having been carried off, or in 
eee ee consist chiefly of a dwelling-house, say, the dwelling-house being 
left unoccupied. 
eT, 
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No. 48. 

Attornment by Under-tenants or Occupiers of Lands recovered in ejectment wpon 
the execution of a Civil Bill Decree for delivering possession where the Under- 
tenants attorn as tenants to the Plaintiff. 

Whereas A.B. of hath lately obtained a Civil Bill Decree for the 
lands and tenements in the tenancy or occupation of the persons undernamed 
respectively. Now we whose names are hereunder subscribed upon the execution 
of the decree in the said action according to the statute in that behalf, with the 
assent to the said A.B. (or C.D., the solicitor for the plaintlff) in the said action, 
testified by the said [A.B. or C.D.] signing these presents, do hereby severally 
and respectively attorn and become tenants to the said A.B. of the several premises 
situate at the several places, and for the terms and commencing at the times 
mentioned, and set opposite to our ‘respective names in the schedule hereunder 
written, and do hereby severally agree to pay such respective rents for the same, 
and from such several periods or times as in the schedule expressed, and we 
have severally given unto the said A.B. or his agent, the sum of one penny in 
the name of attornment and in part of the said rents. (* Provided always that 
if the said tenements shall in the due course of law be redeemed, in pursuance 
of the statutes in such cases made and provided, these presents ‘shall thenceforth 


be void.) 
As witness our hands this day of 18 
Tenants Yearly pent Term of the Commence- 
Name Tenement (or as the case When due Holding (asthe | ment of the 
may be) case may be) Term 
é s6 p.. “él. 
Cc. B., a | May 1 and | One year 1 November 
Nov. 1 or 29 Sept. 
(or such day 
195 1 Sex Mar. 25 and as may be 
| Sept. 29 | agreed on) 
| | | : 
CBs May 1 and 
| Nov. 1 
Solicitor for the Plaintiff. 
Sheriff, 
or 
: Sheriff's Officer. 
Witness. 


No. 49. 

Acknowledgment by Occupiers of Lands recovered in Ejectment upon Execution of 
a Civil Bill Decree for Delivery of Possession where the Parties do not agree 
to an Attornment as Tenants. 

We whose names are hereunder subscribed upon the execution of the decree 
in this action, with the assent of the said A.B. (or ©.D., the solicitor for the 
Plaintiff) in the said action, testified by the said solicitor signing these presents, 
hereby acknowledge that we respectively occupy the tenements mentioned at 
foot hereof by the license, and at the will of the said A-B., and that we will 
severally and respectively, when required by the said A.B., or his authorized 
agent or receiver, deliver up to the said A.B., or his authorized agent or receiver, 


* This proviso to be iadded where the Civil Bill ejectment shall ‘have ‘been for 
non-payment of rent, 
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the possession of the said premises in our respective occupation as set opposite 
to our respective names in the schedule hereunder written. 

(* Provided always that if the said premises shall in due course of law be 
redeemed in pursuance of the statutes in such case made and provided, these 
presents shall thenceforth be void.) 


As witness our hands this day of 
Occupiers’ Names Tenements 
cD: % Bs a 
GH, 
Solicitor for the Plaintiff. 
Sheriff, 
or 
Sheriff’s Officer. 
Witness. 
No. 50. 


Noricr oF APPLICATION FoR A Writ oF Festrrution to RESTORE A Party TO 
THE PossESsION OF LANDS EVICTED FoR NoNn-PAYMENT oF RENT. 


[Litle as in Decree.] 


Whereas the Plaintiff in this action, on the day of , did 
prefer a civil bill before the County Court Judge of the said county of 
at , against the Defendant [state several Defendants, if more than one}, 


to obtain the possession of [describe the lands sought to be restored accurately), 
situate [describe locality], which said premises were held by the Defendant (or by 
X.Y., naming him) as tenant thereof to the Plaintiff, under a demise thereof 
made the day of , for a term of from the 

day of (or lives, as the case may be, and if for lives, state if wt be 
a fact that they are still in being, or as tenant from year to your), ab the yearly 
rent of £ 


And whereas by the decree of the said County Court held at in.and for 
the said county, on the day of , it was decreed that the said Plaintiff 
should be put into possession of the said premises. And by the said decree the 
sum of £ was ascertained to be due and owing for rent of the said premises, 
and the sum of £ for costs, and such sum of £ was endorsed on 
said decree as due for rent. 

And whereas the said Plaintiff did, on the day of duly 


obtain the possession of the said premises under said decree, and is now in the 
possession of the same under and by virtue thereof: And whereas I am one 
of the Defendants in said decree (or, and whereas I am interested in the lease 
or other contract of tenancy of the lands in said ejectment decree mentioned 
in manner following, stating how): 

*This proviso to be added where the Civil Bill ejectment shall have been for 
‘non-payment of rent. 


" 
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And whereas the rent and arrears of rent and full costs so ascertained by said 
decree have been and now are lodged with the clerk of the peace for said county 


of : take notice that you are hereby required personally to appear 
at the County Court to be held at , in the division and county afore- 
said, on the day of » when and where I shall apply that a 


writ of restitution shall issue, to restore me to the possession of the said lands 
and premises in said decree mentioned, and of which you have taken possession 
under and by virtue of the same. 

And you are hereby required to show cause, if you can, why such writ of 
restitution should not issue, and why I should not be restored to the possession 
of the said premises. 


Ne. 51. 


Writ orf RESTITUTION RESTORING A PARTY TO THE POSSESSION OF LANDS EVICTED 
FoR NON-PAYMENT OF RENT. 


[Title as in Decree.] 
By the County Court Judge. 


Whereas the plaintiff in this action on the day of did prefer 
his civil bill against the defendant in this action to obtain the possession of 
[describe the lands accurately] and situate and which said premises 
were held by as tenant to the plaintiff under a demise thereof 
[state the nature of the demise as set out in the civil bill and decree] at the yearly 
rent of £ . And whereas the said plaintiff on the of 
in the year did obtain a decree for possession of the said premises, and 
by the said decree the sum of £ was ascertained to be due and owing 
for rent, and £ for costs. 

And whereas on the day of the said plaintiff duly executed 


‘ 
the said decree and entered into possession of the premises in the said decree 


mentioned. 

And whereas the defendant (or E.F., who has satisfactorily shown to the 
Court that he has an interest in the said lands or premises [state how] has, 
within six months after the execution of the said decree, duly lodged all rent 
and arrears of rent, and full costs with the clerk of the peace for the said county 
of ; and it further appearing to the Court that the defendant (or 
E.F., as the case may be) duly caused notice to be served on the said plaintiff 
that he the defendant (or E.F.) would apply to the Court to be restored to 
the possession of said premises in said decree mentioned. 

Whereupon and upon due proof of such lodgment, and that such notice was 
duly given, and it appearing to the Court that the said defendant (or E.F.) is 
entitled to be restored to the possession of the said premises, it is hereby ordered 
by the Court that such decree for possession, bearing date the day of 

is hereby vacated. And it is further ordered and decreed that the 
said defendant (o7 E.F.) and all other parties interested in the said premises be 
restored to his or their former interest therein, and that the said defendant 
(or E.F., as the case may be) be put in possession of the same. 

And the sheriff of the county of is hereby commanded to put the 
sail defendant (or E.I.) into possession of the said premises. 
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No. 52. 
Notice FoR ANNULLING OR VARYING A PRECEPT SERVED ON A PARTY UNDER 
23 & 24 Vic., c. 154, s. 35. 


Sir, 

Whereas , one of Her Majesty’s Justices of the Peace for the county 
of , by precept under his hand and seal, bearing date the day 
of [here set out the subject-matter of such precept]. And whereas such 
precept has been obtained by you upon the affidavit of , and the 


same has been duly served upon me, and I feel aggrieved by such precept [state 
how]. Now I hereby give you notice that I shall apply to the County Court 
Judge for the county of , on the day of next, at 

, that such precept shall be annulled or varied (stating how and in 
what respect to be varied): and take further notice that I shall apply for the 
costs of annulling (or varying) said precept. 


No. 53. 

Notice ror ANNULLING AN ORDER OF THE CourR1 of PETTY SESSIONS MADE UPON 
THE HEARING OF THE APPLICATION OF A PARTY SERVED WITH A PRECEPT UNDER 
THE 23 & 24 Vic., Cap. 154, Sec. 35. 

Str, 

Whereas , one of Her Majesty’s Justices of the Peace for the county 
of , issued his precept under his hand and seal bearing date the 
day of whereby [set out precept], and whereas I am interested 
in the services and in the work which said precept commanded me to desist from 
doing [state how], and whereas after the service of said precept, the subject matter 
of such precept was brought before the Petty Sessions Court, for the purpose of 
having the same precept rescinded [or varied, stating in what manner], and whereas 
the said Petty Sessions Court declined and refused [as the case may be, stating 
the order]. Now, take notice, that I shall apply to the County Court Judge 
for the county of , on the day of > at 

that such order may be annulled [or varied, and how], and I shall apply for the 

costs of such application. 


No. 54. 
Norrce ror ANNULLING OR VARYING A PRECEPT OR ORDER OF THE CouRT oF PETTY 
SESSIONS. AND CLAIMING COMPENSATION FOR Loss AND DAMAGE By REASON OF THE 
PrRocurING OF suCH PRECEPT OR ORDER. 


Sir, 

Whereas you caused to be issued and to be served upon me a certain precept 
under the hand and seal of one of Her Majesty’s Justices of the 
Peace for the county of and bearing date the day of 


commanding [set out the precept accurately] or obtained at the Court of Petty 
Sessions an order [stating it],.and whereas by reason of the issuing of such 
precept [or by the making of such order] I have sustained loss and damage 
[state how]. Now, take notice that I shall apply to the County Court Judge 


for the county of on the day of , at 
that such precept [or order] may be annulled [or varied], and I shall seek to 
obtain from such County Court Judge £ being reasonable compensation 


for loss and damage caused by the procuring such precept to be issued [or causing 
such order to be made] [or preventing the same from being varied] and I shall 
apply for the costs of annulling or varying such. precept 
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No. 119. 
Notice OF APPLICATION BY A TENANT UNDER THE Lanp Law (Iretanp) Act, 
1887, ro Tue Civm Bax Court To rrx Farr RENT (a). 
Lanp Law (Iretanp) Acts, 1881, 1887. 
County of 
Division of 


A.B, 
of 
in the County of 
Plaintiff ; 
C.D., 
of 
in the County of 
and Division aforesaid, 
Defendant. 


Notice oF AppLication by a Tenant under the Land Law (Ireland) Act, 1887, 
to the Civil Bill Court, to fix Fair Rent. 

WHEREAS the above-named Plaintiff, has brought a Civil Bill Hject- 
ment for non-payment of the rent of the above holding, which is held from 
year to year [or under a lease dated the day of , and made 
between for the term of as the case may be] at the 
yearly rent of £ and in respect of which an originating notice of an 
application to fix a fair rent has [or has not] been lodged in the Civil Bill Court 
of the County, I, €.D., the above-named Defendant, intend to apply to the 
Court for an Order fixing the Fair Rent to be paid for the above holding. 


Dated this day of 188 
Signed, 
Residence | 
Post. Town 
To (the Plaintiff in ejectment). 


Zihus Schedule to be filled wp by the Tenant when the Poor Law Valuation of the 
Holdiny is £10 or over £10 a@ year 


ScHEDULE oF IMPROVEMENTS 
In respect of which evidence is intended to be produced, or which are intended 
to be relied on by the Tenant as having been made by him or his predecessors 
in title, with the dates at which the same were made, according to the best of 
the Tenant’s knowledge and belief. 
Mode of service of notice 


served on this day of 


No. 120. 
Summary or Norice Tro BE SERVED AFTER JUDGMENT IN EsEctMENT FoR Non- 


PayMENnT OF RENT, UNDER THE 77H SECTION OF THE Lanp. Law (Irenanp) Act, 
1887. 


In tHe Crviz Bier Courr. 
County of 
Division of 
Between 4.R., 


Plaintiff ; 
and 
C.D. and £E.F., 


Defendants. 
(a) See Sec. 6 of that Act, ante, p. 403, 
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To C.K. and £.F., &c. 

A Decree for the recovery of the lands of for non-payment of rent 
has been recovered by the above-named A.B. 

Any person entitled by law to redeem the said lands must do so within a 
period of six months from the service [or posting] of the notice. Such person 
must pay to 4.B. [landlord’s name], at , or G.H. [agent’s name] at 

, or lodge with the Clerk of the Crown and Peace the rent, arrears, 
and costs within the said period of six months. The particulars of the rent and 
costs are as follows:—[set them out as in the Judgment or Decree.*] 

On service [or posting] of the notice, the persons to whom the notice is addressed, 
being in possession of any part of the lands, are deemed to be in possession as 
caretakers only, and not as tenants. 

Dated the day of 188 

Signed, t 


SCHEDULE OF FEES IN COUNTY COURTS UNDER 
RULES OF 1890. 


PART V. 


EJECTMENTS ON THE TITLE, FOR OVERHOLDING, FOR RECOVERY OF POSSESSION OF 
LAND, AND FoR Non-PAYMENT OF RENT: 


A Scatz or Fees, Costs, and Cyarczs to be paid to CounseL and Soxicirors in 
cases of Crvm Bict Evecrmenr—(a) on the Title, under the 14 & 15 Vic., 
cap. 57, sec. 79, and 37 & 38 Vic., cap. 66, as amended by the 40 & 41 Vic., 
cap. 56, sec. 54-for Overholding—for Recovery of Possession of Land held 
under acknowledgment made on the execution: of a writ of habere—or under 
the 14 & 15 Vic:, cap. 57, sec. 82; and (6) for non-payment: of Rent, as well 
between party and party as between Solicitor and Client. 


(a) ON tH. Trrtp, &c. 


Counseu’s  Frss. £ si d. 
To Plaintiff's counsel - < : - 2 ee 1 +O 
To Defendant’s counsel - - 3 : = >| Aes lea) 


To plaintiff's or defendant's counsel, when, in the opinion of the 
Judge, questions of importance are involved, a fee not 
exceeding : - - - - - S| 7 PAU 


To plaintiff’s and defendant’s counsel, on appeals, not exceeding | 2 2 0 


*Bven though part of the rent may have been subsequently paid. See 


ante, p: 447.. : 
+ Personal signature by the landlord or his agent is not necessary: Browne v. 


Kinsella, 24 L. R. Ir. 99. See ante, p. 408. 


Altered, see 
Order, 9th Sept,, 
1887, p. 518. 
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Soxicrrors’ Costs AND CHARGES, 
To Plaintiff’s Solicitor. 
4 | For attending, taking instructions, reading over leases, deeds, 
wills, or other documents - - - - - 010 O 
5 | For drawing the civil bill and all notices or summonses Sei Mee ARS 
6 | For every copy actually served or posted, for the first copy -| 0 2 6 
For each additional copy - - - - - =) (OL. aeO 
7 | For advising the proofs, entering for, and attending hearing, 
and all other charges” - - - - - a Mie eo 
To be increased to a sum not exceeding £2 2s. when the 
Judge shall, having regard to the circumstances of the case, 
so order at the hearing. 
8 | For drawing decree, and all duties in relation thereto, drawing 
costs and attending taxation - - : - = |-0 5 
For preparing instructions for counsel and copy, when counsel 
is allowed - - - - - - -| 010 0 
| 
To the Defendant’s Solicitor. 
10 | For taking instructions, advising the proofs, drawing all notices 
or summonses, and attending the hearing - - oni eel gel RS 
To be increased to a sum not exceeding £2 2s. when the 
Judge shall, having regard to the importance or difficulty of 
the case, so order at the hearing. 
11 | For drawing any dismiss, drawing costs between party and 
party, and attending to get same compared, signed and taxed | 0 5 0 
12 | For preparing instructions for counsel and copy, when counsel 
is allowed - - . - - - =| O° 10750 
In proceedings for Recovery of Possession of dserted Premises. 
13 | For attending, drawing, and obtaining the Magistrate’s certificate) 010 0 
The above scale of fees to apply also to cases in which the 
Judge shall consider the title to any corporeal or incorporeal 
hereditaments to have been chiefly in question (under the 
37 & 88 Vic., c. 66, as amended by the 40 & 41 Vic., c. 56, 
sec, 54). 
APPEALS. 
To the solicitors for the parties respectively the same costs and 
charges on appeals as on the hearing in the Court below. 
(0) NoN-PAYMENT OF RENT. 
= — On Appeals 
CounsEL’s Frrs, 28. Gd. |e ede 
To Plaintiff’s Counsel = is J x abn } meer: 
To Defendant’s Counsel —- : os he | 0} ai ceca 
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——— — On Appeals 
Soraicrrors’ Costs AND CHARGES. 
To Plaintiff’s Solicitor. 
1 | For attending, taking instructions, reading over 
leases and wills or other documents - ey OetOr 40 _ 
2 | For drawing the civil bill, with indorsement of the 
amount of rent due, and all notices or summonses | 0 2 6 — 
3 | For every copy thereof actually served or posted, 
for the first copy - - - - ale O> 2-86 = 
4 | For every additional copy - - - =i ume lan 0) -- 
5 | For advising the proofs, drawing affidavit (when 
required), to verify ejectment, entering the cause, 
and attending the hearing - - ei |, al -~ 
6 | For preparing instructions and copy for counsel if 
counsel allowed - - - - Be Os acest 00 — 
7 | For drawing decree and statement on warrant of 
amount of rent then due, attending the Judge, to 
sign and signing, drawing the costs, and attending 
taxation thereof - : - - SHO. Br 4 _ 
To Defendants Solicitor. 
8 | For taking instructions, advising the proofs, drawing 
all notices and summonses, and attending the 
hearing - - - - - SP dha _ 
9g | For drawing any dismiss, drawing costs, and 
attending taxation thereof - : - Ome: is 
10 | For preparing instructions and copy for, counsel, 
when counsel allowed - - - = tee Olmone — 
N.B.—The costs of 
APPEALS. nae aro nce regulated 
11 | To solicitors for the parties respectively the same | Py Orders © Supreme 
fees on appeals as on the hearing in the Court ee Picea ete 
below. 1885. 


*SoaLE oF Fess, Costs, 
Exsectments For Non-PAYMENT OF RENT, 


RULES OF THE 9rx DAY OF SEPTEMBER, 1887. 


and Cxuarcges to be paid to CounsEL and Soricrror in 
as between Party and Party. 


CounsEL’s FEES. ek, (i ‘nal 
To Plaintiff’s Counsel in each case 
Where the Annual Rent does not exceed £10 - - a EOE OU 
Where the Anuual Rent exceeds £10 and does not exceed £20 - cee een 
Where the Annual Rent exceeds £20 - = c aoa =) 
Like Fees to Defendant’s Counsel. 


¥ This Scale of Fees was published, in pursuance of the directions contained in 
Sec. 33, Sub-sec. 2, of the Land Act, 1887 (ante p. 444). It has been held only 
to apply to holdings which are within the Land Acts of 1881 and 1887: Rosse_v. 
Sylvester, 27 I. L. T. R. 109 (Pattes, C.B.). Anon., 24 1. L. T. & S. J. 373 
(Murpuy, J.). The old scale is still in force as regards non-agricultural holdings. 


See ante, p. 711. 


Rules of 
1890, 
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The Costs and Cuarezs to be paid to Soxicrrors, under the provisions of this 
Bale of SCHEDULE, are to be paid in all cases exclusive of Outlay properly and neces- 
—- sarily incurred. 


Soricrror’s Costs AnD CHarGes In EsEcTMENTS FoR Non-PAyMENT oF Rent. 


Where Where Where 
Annual Rent|/402ual Rent|Annual Rent 
ist) does not eer ar rege oe £20, 
6 does no does: 
meee AAG, exceed £20 exceed £100 
To the Plaintiff’s: Solicitor. Ss. d. & d& | £ sg. d. 
1 For drawing and signing the Civil Bill 
and all notices and summonses and 
copy - - - - - 2 0 2 6 0 3 0 
2 For each additional copy - - 0 6 0. 016 
3 Instructions for hearing, advising, and 
drawing affidavit to verify, and pre- 
paring proofs - - - - 3 0 010 @ 
4 Entering the Civil Bill, attending and 
conducting the case at hearing, and 
for all other charges incident: to the 
hearing, when counsel. not allowed : 6 0 iL OF @ 
5 Entering the Civil Bill and attending 
the hearing with counsel, and all other 
charges incident to the hearing, when 
counsel allowed - : - - 6 0 12 0 k O80 
6 For drawing decree and all duties in 
relation thereto - - - 2) 1G a 0 3 0 
7 In all the foregoing cases where counsel -| 
is allowed, there shall be allowed to 
the plaintiff’s solicitor for preparing 
instructions and brief to counsel - 2 & 5 0 0 7G 
To Defendant's Solicitor. 
1 For instructions and preparing proofs, 
drawing all notices and summonses - 2 0 2 6 0) San 
2 For attending and conducting the case 
at hearing, and forall other charges in- 
cident thereto, when counsel not allowed 6 0 12 90 L? OR 
3 For preparing the proofs and any 
Summons or notice for any purpose, 
attending the hearing with counsel, 
and for all other charges incident 
thereto, when counsel allowed - - 6 0 L290 Int 10 
4 For drawing any dismiss, drawing costs, 
and attending taxation - - 2 0 2 6 0 3 0 
5 In all the foregoing cases where counsel 
is allowed there shall be allowed to 
the defendant’s solicitor for preparing 
instructions and brief te counsel - 2 6 5 0 ® 7 & 
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PART, ¥E 


Procerpincs To ANNUL Precept, ORDER, OR CONVICTION.* 
A Scare cf Fres, Costs, and Cuarezs, to be paid to CounsEL and SoLicrtors in 
Cases in relation to annulling a Precept, Order, or Conviction, as well between 
party and party as between Solicitor and Client. 


CounsEL’s FEES. farsa Oc 
To counsel for the applicant, - - - - =i} Oh ae 
To counsel for the opposite party, - ; S| he at ty 
Sontcrror’s Costs’ AND CHARGES. 
To the Solicitor for the Applicant. 
1 | For drawing notice to annul, or vary precept, order, or con- 
viction, or notice for compensation and copy, - - S41 (00 al Gs 
2 | For each additional copy actually served, - - -| 0 0 6 
3 | For attending, taking instcuctions for hearing on notice to annul 
or vary precept or on claim for compensation as aforesaid, 
drawing the necessary proofs, entering notice, and attending 
hearing, and for all charges exclusive of instructions to 
counsel when counsel allowed, not exceeding, - -| 010 0 
4 | For drawing order of the Judge, - - - : -| 0 2 6 
5 | For drawing instructions and copy for counsel when allowed, -| 0 5 0 
To the solicitor for the opposite party the like fees as to the 
solicitor for the Applicant, items, 3, 4, and 5. 


* Under L. and T. Act, 1860, Sec. 37. See ante, p. 71. 


PART VII. 


RESTITUTION OF POSSESSION. 

A Scate of Frrs, Costs, and Cuarces, to be paid to Counset and Soxicrrors, in 
case of RestrruTion of Possrsston, within the 23rd & 24th Vic., Cap. 154, 
Sec. 71, as well between party and party as between Solicitor and Client. 
Where the application for Restitution shall be opposed, and shall be refused, 

the following Costs shall be paid and payable by the Applicant to the Landlord 

or other person claiming under the Decree in Ejectment, who shall appear to 
oppose such application. 


se — | On Appeals 
CounsEL’s. FEEs, Yeaee Gian | eat sa 
To counsel, for the landlord or other person claiming Not exceeding 
under the decree in ejectment, - = er palveetes Cuma 2 


Sonrcrtor’s Costs anD CHARGES. 
1 | For taking instructions, preparing and entering = 
notice of application, attending hearing, and all 
charges (save instructions for counsel when 
counsel allowed) - - ~ - Boe eto OF | 
To be increased to a sum not exceeding £2 2s. 
when the Judge shall, having regard to the cir- 
cumstances of the case, so order at the hearing. 


2 | For preparing instructions for counsel whenallowed |0 5 0 == 


APPEALS. 
3. The same fees on appeals as on the hearing in the Court below. 
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ScHEDULE oF CosTs AND FEES SETTLED UNDER THE 31st SECTION OF THE ABOVE 
Act, AND THE 40 & 41 Vic., Cap. 56, Szction 83. 
Costs and Fees of Proceedings in respect of Claims and Disputes under Sections 16 
to 24 (inclusive) of the “Landlord and Tenant (Ireland) Act, 1870.” 


CLAIMAN?’s Costs. Sars cds 
Fees to be allowed for counsel not to exceed the following scale ; 
To counsel where sum decreed shall not exceed £50 - - hy 1a 


To counsel where sum decreed shall exceed £50 and not exceed 


£100 - - i _ - : = : 26 De 
To counsel where sum decreed ghall exceed £100 and not £300 3 3: 0 
In all cases where sum decreed shall exceed £300 - - 56 5 0 
Refresher fee for the second and each following day the case 

shall be at hearing - - - - - 1 ba 

ReEsPoNDENT’s Costs. 

To counsel where sum claimed shall not exceed £100 - - bee bee 
Where same shall exceed £100 and not exceed £ 200 - 2 2 0 
Where same shall exceed £200 and not exceed £400 - - Soon 0 
Where same shall exceed £400 - - = - - oo 10 
Refresher fee for the second and each following day the case 

shall be at hearing - - - - - - 1a 

The same fees on appeals. 

Fees to counsel in costs between solicitor and client to be 
regulated by the sum claimed according to the scale for 
Respondent's costs, 
To the Claimant's solicitor attending, taking instructions in all 

land cases, reading over deeds, leases, wills, or other docu- 

ments where the sum decreed shall not exceed £50 - - 06 8 
When the sum decreed shall exceed £50 and not exceed £100 - 013 4 
When the sum decreed shall exceed £100 - - - F 0io0 
Drafting and engrossing notice of claim or dispute, and 

schedules thereto when sum decreed does not exceed £50 - 0 38 4 
When the sum decreed shall exceed £50 and not exceed £100 - OG gas 
When the sum decreed shall exceed £100 - - - 01 
For the first copy thereof : - - - - 0) 2.56 
For every other copy lodged, served, or posted - - : O~ 1° 0 
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ReEsPonpENt’s Costs—con. Eo ES GP 
Advising the proofs, examining witnesses, noting evidence, 
extracting and noting deeds, wills, leases, or other necessary 
documents, and preparing for the penning; when the sum 
decreed shall not exceed £50 - : - 06 8 
When the sum decreed shall exceed £50, but shall not fiat sche | 
£100 - - - - - - - 013 4 
When the sum decreed shall exceed £100 - - - i O50 
Attending the hearing and conducting the case when the sum 
decreed shall not exceed £100 - - - - - me O10 
When the sum decreed shall exceed £100 - - - 3.0 0 
Attending to obtain consent to act as guardian ad litem, and 
drawing consent therefor : - - - - 0 6 8 
Drafting and engrossing any decree, dismiss, order, or award, 
with necessary recitals, and attending the Judge for peek ane 
and for his signature - . - - - 0 6 8 
Brief instructions for counsel, and attending him when the 
sum decreed does not exceed £50 - - - - 076 8 
When sum decreed exceeds £50 but not £100 - - - 013 4 
When sum decreed exceeds £100 - - - 100 
Briefs for counsel of necessary documents, 1s. per sheet of six 
folios, but in no case to exceed twelve sheets. 
Attendance to lodge notice of claim or dispute with the Clerk 
of the Peace - : - - - - - 03 4 
Attendance to lodge claim with the Clerk of the Shred ae 
entering cause for hearing - - - 03 4 
Notice for hearing and copy for service - - = : Oo BG 
Instructions to prepare agreement settling dispute, drawing 
and engrossing same, attending parties, witnessing execution ost 
Duplicate copy agreement for lodgment - - z = 02 6 
Attending the Clerk of the Peace to record same - - OSs a4. 
Notice of withdrawal of claim, copy for lodgment with the 
Clerk of the Peace, and copies for service : - : 0 2 6 
Attendance on Clerk of the Peace to record notice - : eae is 
Attendance on Clerk of the Peace for docket of deposit of com- 
pensation money, and afterwards at bank lodging same - OpeCaS 
Notice of appeal and copy 3 - - = = Ore 6 
Copy for Clerk of the Peace - : = - - Ost 30 
Attending to lodge - = A $ : if 03 4 
Submissicn to arbitration and attending execution by parties - U=6 Ss 
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RESPONDENT’s Costs—con. 


Affidavit verifying signatures and attendance to file - mal 


For all proceedings in Arbitration Court, like charges, as in 
cases before the Judge. 


Notice of application to record award - - - - 
Attendance to enter with Clerk of the Peace : = Fs 
Fees on heaing, as in cases of disputed claims. 


Drawing costs between party and party and attending the Judge 
for taxation - - - - = A 2 


Postal fees as paid. 
Costs AND Frrs on APPEALS. 


Costs and fees to be allowed on the same scale, so far as the 
same may be applicable, and to be taxed by the Clerk of the 
Peace under the direction of the Appellate Judge. 


RESPONDENT'S Costs. 


To respondent’s solicitor like fees and costs in all cases, with 
this distinction, that his fees and costs are to be regulated by 
the sum claimed, and not by the amount decreed. 


Frrs anp Costs or RuGISTRATION OF IMPROVEMENTS UNDER 
Section 6. 


Notice of intention to register, with schedule of improvements, 
copies thereof, services, and attendances to lodge with Clerk of 
the Peace, same fees as in cases of claims for compensation, 


Requisition for search, attendance on Clerk of the Peace to 
' lodge requisition for search and for certificate of search - 


In case a dispute arises on a claim to register improvements, 
then the costs of the proceedings in‘the Civil Bill Court to be in 
the discretion of the Judge, who:shall be at liberty to award to 
either party a sum for costs to be paid by his opponent, but 
not exceeding - : - - - - - 


and 
In case of appeals from orders made under Section 6 of the Act, 
the costs of the appeals to be in like manner in the discretion 
of the appellate Judge, and subject to a like limit of - 
Lim1rep OwNeERs. 


In the case of an application for an order to charge a holding 
under Section 27 of the Act, the costs shall be in the discre- 


tion of the Court, and (if allowed) they shall be on the scale 


of costs as in the case of disputed claims. 


Tn all proceedings for confirmation of agricultural leases under 
the 28th Section, the costs of resisting the confirmation to be 


in the discretion of the Court, and if allowed, not to exceed -, 
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LAND COMMISSION. 


RULES UNDER THE LAND LAW ACTS. 


RvuLes oF 2nD Day oF January, 1897. 


It is this day ordered that the following General Rules shall from 
and after this date until further order take effect, and be in force 
in the Land Commission in relation to all proceedings under and in 
pursuance of the Land Law Acts, and that all previous Rules shall 
cease to be in force as regards all proceedings commenced or con- 
tinued after the said date. It is likewise ordered that such of the 
Rules as are expressly or by manifest implication applicable to 
proceedings in the Civil Bill Court, under the said Acts, shall, from 
and after this date, take effect. and be in force in the several Civil 
Bill Courts in Ireland. 


1. All rules and regulations of the late Commissioners of Church 
Temporalities in Ireland in force prior to the 13th day of Septem- 
ber, 1881, pursuant to the 8th Section of the Irish Church Act, 
1869, shall remain and continue in force and be applicable to all 
proceedings which shali be necessary in relation to the administra- 
tion of Church Temporalities in Ireland until further order, as 
fully as if the Church Temporalities Commission were in existence. 


The property and powers of the Church Temporalities Commissioners were trans- 


ferred to the Land Commission by 44 & 45 Vict., cap 71. 


2. All rules heretofore in existence in the Civil Bill Court, 
inconsistent with the following General Rules, so far as proceedings 
under the Land Law Acts are concerned, are hereby annulled, as 
regards all proceedings commenced or continued after this date. 


DEFINITIONS. 
38. In the construction of these Rules the word “Court” shall 
mean the Court having jurisdiction in the case, i.e, either the 
Civil Bill Court or the Land Commission, as the case may be. 


4. The word “order” shall include decree, award, ruling, and 
adjudication of the Court in any case. 
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5. The word “county” shall include county of a city, and 
county of a town, and a riding of a county, where such county of 
a city, county of a town, or riding, is appointed for Civil Bill 
purposes. 

6. The expression “Clerk of the Peace” shall include the Clerk 
of the Crown and Peace. 

7, The expression “appeal” shall include a re-hearing before 
the Commissioners. 


Under this Rule, every notice requiring a re-hearing of a case already heard 
by a Sub-Commission must bear an impressed stamp as a “notice of appeal.” 
See Rules 88 and 89, post, pp. 737-788. It was decided under Rules in force previously 
to 1883 that a notice of re-hearing did not require a stamp: Kieran v. Caruth, 
19M. ioe Reels 


8. The expressions “Secretary of the Land Commission,” 
“ Accountant of the Land Commission,” and “ Registrar of the 
Land Commission ” shall include every person who for the time 
being shall respectively discharge the duties of the Secretary, 
Accountant, or Registrar of the Irish Land Commission. 


9. In the computation of time for the purpose of these Rules, 
the word “month” shall mean calendar month, and the period of 
a month shall not be extended by reason of any intervening holiday, 
but when the time limited is a fortnight or any less period, the 
time so limited shall be extended by any intervening holiday or 
holidays except Sundays. 


10. Whenever the time limited expires on a Sunday or other 
holiday it shall be extended to the next open day. 


11. “ Holiday” shall, as regards the Land Commission, mean 
any day on which the offices of the Land Commission shall be 
closed, pursuant to the Rules. 


12. The Offices of the Land Commission shall be open on every 
day in the year except Sundays, Good Friday, the Saturday before 
Haster, the Monday and Tuesday in Easter week, Whit Monday, 
Christmas Day, and the three following days, and any other day 
as regards which the Land Commission shall notify that the Offices 
shall be closed. 


18. The Offices of the Land Commission shall be open daily from 
ten o'clock, a.m., until four o’clock, p.m., except on Saturdays, 
when they shall close at one o’clock, p.m. 
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14. The Court of the Land Commission shall sit in such places 
and for such districts as they shall from time to time notify, for 
the purpose of hearing appeals from the Civil Bill Courts, and of 
re-hearing cases heard by Sub-Commissions; and all sittings in 
Dublin for the purpose of hearing appeals or re-hearing cases shall 
be held at the Four Courts, Dublin. 


The provision as to sitting at the Four Courts is new. 


ASSISTANT COMMISSIONERS. 


Sub-Commissions. 
15. (Rescinded by Rule of 13th March, 1899, post.) 


16. The existing Assistant Commissioners, except such as are 
Permanent Civil Servants of the Crown within the meaning of 
Section 17 of the Superannuation Act, 1859, shall hold office for 
the periods for which they were respectively appointed, and every 
Assistant Commissioner, except as aforesaid, appointed after the 
11th day of September, 1896, and before the 31st day of December, 
1897, shall hold office until the 31st day of December, 1897, and 
every Assistant Commissioner, except as aforesaid, subsequently 
appointed shall hold office for such period as shall be specified by 
order of the Land Commission, subject in all cases to the provisions 
of the Land Law (Ireland) Act, 1881. 


As to the tenure of Assistant Commissioners, see Land Purchase Act, 1891, 
Sec. 28 (7) p. 482, ante. 


17. Sub-Comimissions shall consist of such number of Assistant 
Commissioners as the Land Commission may from time to time 
direct. 


The corresponding rule of 1883 (No. 17) provided that Sub-Commissions should 
ordinarily consist of three Assistant Commissioners, but might consist of a 
greater or less number. 


18. Each Sub-Commission shall act by virtue of an instrument 
of delegation under the Seal of the Land Commission, and shall 
possess the powers therein specified, subject to the right of the 
Land Commission to revoke, alter, or modify all powers so dele- 
gated; but the Land Commission reserves to itself the power of 
making orders in any case so delegated. 


19. The Sub-Commission shall hold its sittings in the court- 
houses of Quarter Sessions or Petty Sessions, or, failing these, in 
such places as the Sub-Commission shall find most suitable, having 


a AY 
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the convenience of the parties. 


20. It shall be the duty of the Sub-Commission or of one or 
more of its members to visit in person the holding in every case 
in which a fair rent is fixed, or it appears that such visit may 
conduce to a just decision. 


The former rule only required a holding to be visited where the Sub-Commission 
deemed that such visit might conduce to a just decision. 


PROCEDURE. 


21. Procedure under the Land Law Acts shall be by notices, 
as hereinafter directed. All notices and affidavits shall be on paper 
of foolscap size, with proper margin. 

Power to amend notices, &c., was given by the rule corresponding to this, in 
the Rules of 1881. The court appears to have inherent power to amend undcr 


Sec. 48 of the Act of 1881 See notes to that Section, ante p. 336, as to what 
amendments will and will not be allowed. 


22. The Court shall have power to enlarge or abridge the time 
appointed by the Rules, or fixed by any order, for doing any act 
or taking any proceedings, upon such terms, if any, as the case may 
require, and any such enlargement may be applied for and ordered 
after the expiration of the time appointed or allowed. 

The time for the service of Notice of Appeal was extended: In re Parnell’s Estate, 
32 Ir. L. T. R. 162; AWitehell v. Daly, 1 Greer 153, and Meade’s Estate, 4 Greer 49. 
Extension of time was refused: Crampton v. Bruce, 33 Ir. L. T. R. 100, sub non, 
Bruce v. Compton, 1 Greer 94; Farnham v. Tierney, 34Ir. L. T. R. 13, 2 Greer 97, 
and Joyce v. Gleeson, 35 I. L. T. R. i117; Joly v. Byrne, 26 1. L. 1. R. 146: Brazier 
v. Lane 26 I. L. T. and S. J. 420. 

The Land Commission has no jurisdiction to extend the time for appealing from 


a decision of the Civil Bill Court prescribed by Rule 81, post: Green v. Burrowes, 
$5 I. L. T. R. 86; 1 N. I. J. R. 119, 3 Greer, 247. 


23. The first notice of application to the Court seeking its 
decision upon any question which the Court has jurisdiction to 
decide under the Land Law Acts, shall be termed an originating 
notice [and the original of each such notice shall bear an impressed 
stamp of the value of one shilling]. 

The words in brackets were not in the Rules of 1883. 


Service of een 5 5 7 
originating 24, Every originating notice shall designate the Court selected, 


=< either the Civil Bill Court or the Land Commission. It. shall be 
first served on the opposite party, that is to say, on the landlord 
or tenant, or other person or persons sought to be bound by the 
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decision of the Court, and forthwith after such service, or the last 
of such services, if more than one, two copies thereof shall be 
served on the Clerk of the Peace, or one copy on the Land Com- 
mission, according to the Court selected. 

As to transfer of proceedings from the Civil Bill Court to the Land Commission, 
see Rules 72, 77, post pp. 733-735. 

The landlord must be named and described in the originating notice. Such a 
descriptive phrase as “the representatives of A.B. deceased” is insufficient : 
Howard v. Conway, R. & D. 19; 15 1. L. T. R. 101; MacD. 363. But, where a 
landlord’s estate nad become vested in assignees in bankruptcy, the Court amended 
the originating notice by describing the landlord as “assignees of ——:” Hannen 
v. Domville, R. & D. 33. 

As to service of originating notices, see notes to rule 30, post, p. 724. 

The application to fix a fair rent must be accompanied by the extract from the 
Valuation Books prescribed by Rule 2 of Rules of 20 July, 1899, post, p. 764. 


25. Whenever a notice or other document is by these Rules 
required to be served on the Clerk of the Peace, two copies thereof 
shall, except where otherwise provided, be so served, in order to 
enable the duplicate to be transmitted as hereinafter directed. 


26. The original of every originating or other notice shall bear 
an endorsement stating the time and mode of service on the party 
or parties served [and such endorsement shall be signed by the 


party effecting the service]. 
The words in brackets are new. 


27. In the case of an originating or other notice, which by 
these Rules should be served on the Clerk of the Peace, or on the 
Land Commission, as the case may be, as well as upon the opposite 
party, the opposite party shall be first served, and the copy or 
copies served on the Clerk of the Peace or the Land Commission 
shall bear a copy of the endorsement on the original as to the time 
and mode of service on the party or parties served. 


98. As soon as an originating notice has been served upon the 
Clerk of the Peace or the Land Commission, as the case may be, 
as well as upon the party or parties, the matter shall be deemed 


to be in Court as a case to be decided. 
Until this is done the case is not in Court: Moore v. Thompson, 28 Ir. L. T. R. 


68. 

29. Service of any originating or other notice shall except as 
hereinafter provided be effected either by personal service of a copy 
thereof or by leaving a copy thereof at the house or place of 
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residence of the person intended to be served or at his office, ware- 
house, counting-house, shop, factory, or place of business with the 
wife, child, father, mother, brother, sister, or any relative of the 
person intended to be served or with any relative of his wife or 
with any servant or clerk of the person intended to be served, the 
person with whom such copy shall be left being of the age of 
sixteen years and upwards, or it may be effected by registered letter 
in. the cases hereinafter mentioned.. The original notice shall except 
as hereinafter provided be retained by the party upon whose behalf 
it has been served. 


30. Service upon a landlord may also be effected by serving, in 
any of the modes prescribed by the foregoing Rules, his land-agent 
to whom the tenant’s rent has been usually paid. A Company 
may be served by leaving a copy at the office or place of business 
of such company with any clerk or servant of the company of the 
age above-mentioned. Service upon a Corporation aggregate (not 
being a company) may be effected by delivering a copy to the Town 
Clerk, Clerk, Secretary, or Treasurer, of such Corporation, or to the 
person in whose name the Corporation may lawfully sue or be sued, 
or by leaving the same at the office of such person, with his clerk 
or servant of the age above-mentioned. 


Where there are two or more landlords, all must be served; service on one part- 
owner not being good as against the others: M'‘Closkey v. Cook, 15 1. L. T. R. 
82; R. & D. 20; MacD. 364. 

Where a landlord dies after having been served with an originating notice, it 
is necessary to serve his representative: Inre Vandeleur, R. & D. 28. And where 
an order is made continuing the proceedings against his successor, that also must 
be served: Woods v. Lord Lurgan, -MacD. 351. 

See further, as to procedure in case of the death of either landlord or tenant, 
Land Act, 1881, Sec. 14, ante, and Land Act, 1870, Sec. 59, ante (incorporated by 
Sec. 38 of the Act of 1881). 

Where the landlord is a minor, he must be served by his guardian: Marsh v. 
Moreland, R. & D. 18; In re Mauleverers, minors, R. & D. 19; Bethel v. Waddell, 
ISM D&S gi. 4.0: 

If there is no guardian the Court has power to appoint one under Sec. 61 of the 
Land Act, 1870 (incorporated by Sec. 38 of the Act of 1881); and the appointment 
may be made before the proceedings are commenced: Carr v. Gray, 23 I. L. T. 
R. 89 (County Court). 

Service on the clerk of a landlord’s agent in his office is good service. Personal 
Service is not necessary in such a case: Falconer v. Cramsie, R. & D. 63; 161. L. 
T. R. 47; MacD. 363. 

Where a receiver has been appointed over the landlord’s estate service upon him, 
of an originating notice is sufficient: Hannen v. Domville, R. & D. 33; MacD, 364. 

Proceedings will not be set aside on the ground that a party has not been per- 
sonally served unless it is distinctly shown that the notice has not come to his 
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hands: Falconer v. Cramsic, R. & D. 63; 161. L. T, R. 47; MacD. 363. See also 
Emerson v. Brown, 8 Scott’s N. R. 219. 


As to substitution of service, see Rule 34, post, and notes thereto. 

31. Whenever in any notice served on behalf of a landlord the 
address in the United Kingdom of such landlord or of his agent 
is stated pursuant to the forms in the Schedule to these Rules, 
service of any future notice on such landlord in the same proceeding 
may be effected by registered letter directed to such address of the 
landlord or agent until a change of such address has been notified 
to the Court and the opposite party. 

Service by post is not complete until the notice reaches the person in due course 
of post: Re Parnell’s Estate, 32 Ir. L. T. R. 162; 1 Greer 135. 

But if delayed in the post, a notice will be deemed to have been served on the date on 
which it ought to have been delivered: Sheridan v. Mayo, 2 N. I. J. R. 206. 

32. Whenever in any notice served by or on behalf of a tenant 
{or person other than a landlord] the Post Office from which such 
tenant or person receives his letters is stated pursuant to the forms 
[in the Schedule to these Rules], service of any future notice on such 
tenant or person in the same proceeding may be effected by regis- 
tered letter directed to such tenant or person at such Post Office. 
For the purpose of this and the foregoing Rule as regards the 
address of either landlord or tenant, the word “notice” shall 
include an originating agreement and an originating agreement and 
declaration. 

The words in brackets were not in the Rule of 1883. 


33. The receipt of the Post Office for a registered letter proved 
to have been duly directed to the party intended to be served, and 
proved to have contained a true copy of the notice required to be 
served, shall be sufficient primd facie proof of due service on the 
party to whom it is directed. A letter shall be deemed to have 
been duly directed to the party intended to be served when it 
has been directed to him at the address stated by him to be his 
address in a notice, or, if more than one, the last notice served by 
him on the party sending the letter. The statement by a tenant 
or person other than a landlord in a notice of the Post Office from 
which he receives his letters shall, for the purpose of this Rule, be 
deemed a statement of his address until he notifies to the Court 
and to the opposite party a change of address. The address of 
either landlord or tenant stated in an originating agreement or an 
originating agreement and declaration shall be deemed to be the true 
address until some other address is notified. 

See note to Rule 31, supra. 
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34. The Court shall have power to direct such substituted or 
other service, or the substitution of notice for service, or such 
service out of the jurisdiction as it shall under the circumstances 


deem just. 


Where both landlord and agent resided out of the jurisdiction, the court permit- 
ted substitution of service of originating notice by sending a registered letter 
addressed to the agent at the address to which the rent was always sent: Brady 
v. Vernes, 15 1. L. T. R. 81; MacD. 364. But service of an originating notice by 
registered letter is insufficient, unless by order of the court: Worsythe v. Shaw, 
15 1. L. T. R. 94. Substitution of service upon the solicitors for the landlord was 
allowed where the landlord was a minor and his guardian resided in England: 
Newell’s Estate, MacD. 364. Substitution of service on the ground of disturbance 
in a district will only be granted upon its being shown that such disturbance is. 
actually existing at the time, and that personal service would be dangerous: 
Meagher v. Fitzgibbon, Doherty v- Hazlett, 15 I. L. T. R. 93. See also Taylor v- 
Simpson, 15 I. L. T. R. 102. 

In granting applications for orders substituting service the court will not give 


costs: Baldwin v. Heas, R. & D. 7; MacD. 348. 


35. Notices may be served upon the Land Commission and the 
Clerk of the Peace respectively through the post, directed, in the 
former case, to the Secretary of the Irish Land Commission, Dublin, 
and, in the latter, to the Clerk of the Peace at his office in the 
county town. Documents [other than notices] required to be 
transmitted to the Land Commission or the Clerk of the Peace 
may be sent and directed in hike manner. 


The words in brackets were not in the Rule of 1883. 


36. An originating notice may be signed by, or in the name and 
by the authority of a landlord or tenant or other party making an 
application to the Court without a solicitor, or it may be signed by 
or in the name and by the authority of a solicitor for a landlord or 
tenant or such other party as aforesaid. 

The omission of the signature to an originating notice is a material omission, 


but the court may amend the notice by inserting it: Hempenstall’s Estate, 26 I. 
UR. 80; 


37. Every notice signed by a solicitor shall state the address of 
the office at which notices on him are to be served. In every case 
in which a party is represented by a solicitor, service upon such 
solicitor at the address so given shall be the proper mode of serving 
such party, and notices may either be served by being left at such 
address or else transmitted to such address by registered letter. 


This rule must be strictly complied with. Service by ordinary letter was held 
bad by Mrrepirn, J.: In O'Sullivan v. Warden (AN. 1. J. R. 248) it was held 
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that personal service upon a solicitor in Tralee, his office being in Killarney, was 
bad; but see contra: Fitzpatrick v. Murphy, 61. W. L. R. 88. 


88. Where a landlord or tenant served with an originating or 
other notice desires to be represented by a solicitor, all notices 
served on behalf of such landlord or tenant after the appointment 
of such solicitor, shall be signed by or in the name and by the 
authority of such solicitor. 


39. In no case shall the name of a solicitor be appended to a 
notice without his authority. Any notice served in violation of 
this Rule may be treated by the Court as a nullity. 


40. When at any stage a party not previously represented by 
a solictor desires to be so, his solicitor shall serve upon the opposite 
party notice of his appointment, and shall transmit a copy or copies 
(according to the Court selected) thereof to the Clerk of the Peace 
or the Land Commission, as the case may be. 


41. Any party shall be at liberty at any time to change his 
solicitor by notice served by the new solicitor on the former solicitor, 
and also on the opposite party, and the Clerk of the Peace or Land 
Commission, as the case may be. The Court shall have power, on 
the application of the former solicitor, to stay the proceedings until 
his costs are paid, or to make an order directing the client to pay 
such costs, or such other order in relation to the costs as the Court 


shall deem just. 


42. Any affidavit, affirmation, or declaration to be used in the 
Civil Bill Court under the Land Law Acts may be sworn or taken 
before any Clerk of the Peace, or any Justice of the Peace for the 
County or Borough in which such affidavit, affirmation, or declara- 
tion is sworn or made, or any person who for the time being under 
any statute, or the Rules made in pursuance of the provisions of 
any statute, may be authorised to take affidavits, affirmations, and 
declarations in causes or matters depending in the High Court of 
Justice in Ireland, and shall, before being used, be lodged with the 
Clerk of the Peace of the county in which such Civil Bill Court 
shall be held. 


The court, as a rule, requires viva voce evidence upon all questions of fact, and 
affidavits will not be received; as, for instance, when a question is raised whether 
lands are townparks or not: Lawler v. Moore, R. & D.17; 151. L. T. R. 65; Walsh 
vy. Fletcher, 4 Greer 29; or whether the lands are occupied under an agistment 
contract or not: Wade v. Handy, 1 Greer 149; or where there is a question as to 
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the existence of a lease: Wicoll v. Bourke, R. & D. 21. But when a clear question 
of law only is involved the court will hear and decide it upon affidavit: Farrelly v. 
Doughty, 15 I. L. T. R. 100; MacD. 400. 


43. Any affidavit, affirmation, or declaration to be used before 
the Land Commission may be sworn or taken before any Justice of 
the Peace for the County or Borough in which such affidavit, affir- 
mation, or declaration is sworn or made, or any person who for the 
time being under any statute, or the Rules made in pursuance of the 
provisions of any statute, may be authorised to take affidavits, 
affirmations and declarations in causes or matters depending in the 
High Court of Justice in Ireland, and shall, before being used, 
be lodged with the Land Commission, or with the Sub-Commission, 
if the case has been remitted to and is pending before a Sub- 
Commission, and is sworn for the purpose of being used before such 
Sub-Commission. 


44, Whenever any affidavit or document purports to be signed 
by a marksman, his signature shall be witnessed by a Commissioner 
for taking Affidavits, a Justice of the Peace, a Solicitor, a Clergy- 
man, or a Poor Law Guardian, and such person shall certify by 
writing under his hand that the document was duly read over and 
explained to such marksman, and that he appeared to fully under- 
stand the same. 


45. All affidavits, affirmations, or declarations shall be expressed 
in the first person of the deponent, and drawn up in numbered 
paragraphs. 


46. All affidavits, affirmations, or declarations, except where 
otherwise provided, shall state the deponent’s occupation, quality, 
and place of residence, and also in the usual form his age, and also 
what facts or circumstances deposed to are within deponent’s own 
knowledge, and his means of knowledge, and what facts or circum- 
stances deposed to are known to or believed by him by reason of 
information derived from other sources than his own knowledge, 
and what such sources are. 


47. All persons authorised to take affidavits to be used in the 
Civil Bill Court or before the Land Commission, shall certify in the 
jurat of every affidavit taken by them the place of taking such 
affidavit and that they know either the deponent himself or some 


person named in the jurat who certifies his knowledge of the 
deponent. 
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AS. No affidavit, affirmation, or declaration having in the jurat 
or body thereof any interlineation, alteration, or erasure shall 
without leave of the Court, or, in the case of the Land Commission, 
of a Commissioner, be filed, read, or made use of in any matter 
depending in Court, unless the interlineation or alteration (other 
than by erasure) is authenticated by the initials of the person 
taking the affidavit, affirmation, or declaration, nor in the case of 
an erasure, unless the words or figures appearing at the time of 
taking the affidavit, affirmation, or declaration to be written on the 
erasure are re-written and signed or initialled in the margin of the 
affidavit, affirmation, or declaration by the person taking it. 


49. A certified copy of any order, whether made by a Sub- 
Commission or the Land Commission or a Commissioner, or a 
certificate of the filing by the Land Commission of an originating 
agreement or of an originating agreement and declaration, may be 
had on application to the Land Commission and payment of a fee 
of one shilling, and where an order has been made, or an originating 
agreement and declaration has been filed by the Civil Bill Court, a 
copy of such order or a certificate of such filing may be had on 
application to the Clerk of the Peace and payment of a like fee. 


50. Certified copies of documents including affidavits shall, if 
obtained from the Clerk of the Peace, be certified by him. 


51. Certified copies of documents including affidavits required 
from the Land Commission shall be certified by an officer of the 
proper department, and in cases before the Land Commission copies 
of affidavits, affirmations, or declarations made by or on behalf of 
the parties shall, if transmitted with the originals, be compared and 
certified free of charge. 

52. Certified copies of documents or certificates shall (save where 
otherwise provided) be charged for at the rate of three half-pence 
per folio of seventy-two words; provided that the minimum charge 
shall be 3d. All payments for copies of documents or certificates 
shall be threeepence. All payments for copies of documents or 
certificates shall be denoted by County Court or Land Commission 
stamps, according as the same have been obtained from the Clerk 
of the Peace or the Land Commission. 

53. A fee of threepence shall be chargeable for any Search in 
the Books of the Land Commission to ascertain whether in any 
particular case a Judicial Rent has been fixed on a holding. 
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54. Summonses for the attendance of witnesses and production 
of documents before the Land Commission or any Sub-Commission. 
may be in Form No. 65, and shall be signed by the Registrar or 
Assistant Registrar of the Land Commission, or where proceedings 
are pending before a Sub-Commission may be signed by any member 
of such Sub-Commission; and in all proceedings in the Civil Bill 
Court under the Land Law Acts such summonses may also be in 
Form No. 65, and shall be signed by the Clerk of the Peace. 

In McDonnell v. Gosford (35 I. L. T. R. 117), the court refused to allow a 


subpoena to issue for the attendance of court valuers at the hearing of a fair rent 
appeal. 


55. Where the same question is substantially raised in two or 
more cases for hearing before the same Court, or where it shall for 
any reason seem expedient to the Court it shall be lawful for the 
Court by order to direct that such cases shall be heard together, 
or that the proceedings in any one or more of such cases may be 
stayed; and the Court shall have the same power of consolidating 
proceedings as the High Court of Justice has with respect to 
actions. 


56. The Court, on the application of any person claiming to have 
an interest, may make an order giving him liberty to intervene, 
and thereupon he shall be deemed to be a party and shall have the: 
same rights as regards the proceedings, and shall be bound thereby 
in like manner as if he had been an original party sought to be 
bound by the decision of the Court. 


Application for liberty to intervene should, as a rule, be made on notice; but 
in some cases a conditional order will be made on an ex parte application: Jordan 
Vv. Gabbe, 25 Ir. L. T. R. 27 (Bewzry, J.). The Rule does not apply to a proceeding 
that is over: Per Fitzgibbon, L. J. in Evans v. Peyton, 1895, 2 Ir. R. at p 133. 
The Land Commission has no jurisdiction to make an order under this Rule in. 
a Country Court case, unless an appeal has been taken: Magourisk vy. Macan,. 
Ask Wee big Hoh ote culls 

Mortgagees will, as a general rule, be allowed to intervene under this Rule. In: 
Bradshaw v. Bradshaw, MacD. 560, a fair rent had been fixed on consent, the: 
tenant being the landlord’s son. A mortgagee was, however, allowed to intervene: 
and serve notice of appeal; and on the appeal the originating notice was dismissed, 
and the whole proceedings set aside as collusive. (Unreported on appeal.) 

For decisions prior to the passing of the Land Act, 1896, as to how far an order 
fixing a fair rent as against a mortgagor, was binding on mortgagees: See Clarke 
v. Hall, 24 L. R. Ir. 316, 22 L. R. Ir. 588; O’Rourke Estate, 23 L. R. Ir. 497, 
and notes to Land Act, 1881, Sec. 5, ante pp. 252-253. 

See now Sec. 10, ss. 1, Land Act, 1896: Rowlston v. Caldwell, 11895] 2 Ir. R. 136 


57. The Court shall have power, in any proceedings pending 
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before it, to direct any person appearing to have an interest, to be 
served with notice of the proceedings, and such person shall there- 
upon have the same rights as regards the proceedings as if he had 
‘been an original party sought to be bound by the decision of the 
Court, and shall, if the Court so order, be bound by the proceed- 
ings. A person so directed to be served shall be served with a 


‘notice, which may be in Form No. 66. 


| 


| 58. Whenever the Civil Bill Court has cognizance of any case 
“under the Land Law Acts the case shall not be listed for hearing 
until the lapse of a month after due service of the originating 
“notice, unless by consent or on application the Court direct it to be 


heard sooner. 


59. It shall be the duty of the Clerk of the Peace to cause every 
originating notice to be entered in a book, to be called the ‘“ Land 
Law Acts Case Book,” in consecutive numbers, and also to forth- 
with transmit the duplicate notice received by him to the Secretary 
of the Land Commission; and every notice or other document 
served on the Clerk of the Peace subsequently in the same case, 
shall be likewise noted in the said book under the same number, 
and the duplicate thereof shall be forthwith transmitted to the 
Secretary of the Land Commission. 


60. It shall be the duty of the Clerk of the Peace to forthwith 
transmit to the Secretary of the Land Commission certified copies 
of all orders made by the Judge of the Civil Bill Court under the 
Land Law Acts or the Landlord and Tenant (Ireland) Act, 1870. 


61. The Clerk of the Peace shall within one month after re- 
ceiving the same forward to the Land Commission a certified copy 
of every award recorded under Section 25 of the ‘‘ Landlord and 
Tenant (Ireland) Act, 1870,” or Section 40 of the “ Land Law 


(Ireland) Act, 1881.” 


62. The Registrar of the Land Commission shall cause an 
abstract of every originating notice received by the Secretary of 
the Land Commission from any Clerk of the Peace to be entered 
in a book to be called the “ Land Law Acts Case Book,” according 
to counties and in consecutive numbers, and shall cause every 
subsequent notice and order in the same case, received from the 
; Clerk of the Peace, to be entered in such book under the same 
- number. 


i 
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638. The Registrar of the Land Commission shall cause an 
abstract of every originating notice served on the Land Commission 
to be entered in books kept according to counties, and shall cause 
every subsequent notice and order in the same case to be entered 
in the proper book under the same number. When the case is 
ready to be heard by any Sub-Commission, the notices served in each 
such case shall be transmitted to the Sub-Commission, and shall be 
returned with the order of the Sub-Commission to the Land Com- 
mission. 


64. The process servers of any county or riding, or the summons 
servers of any Petty Sessions district, may be employed, within their 
respective districts, to serve notices under the Land Law Acts 
whether originating or otherwise, and each of them so employed 
shall be entitled to charge one shilling as a fee for the service or 
services of each notice, whether originating or otherwise, for which 
fee he shall be bound to serve a copy on the party or parties, and 
transmit by post one copy to the Land Commission, at its Office 
in Dublin, or two copies to the Clerk of the Peace, as the case may 
be, the party employing him paying the postage, if any, and he 
shall be further bound to endorse on the copy sent to the Land 
Commission, or on both of the copies sent to the Clerk of the Peace, 
the time and mode of service on the party or parties served, and he 
shall be further bound to endorse on the original the time and 
mode of service as well on the parties as on the Clerk of the Peace 
or Land Commission [and to sign all such endorsements]. 


The words in brackets were not in the previous Rules. 


65. It shall be also the duty of process servers and summons 
servers, when required, to attend in Court and prove the service 
and posting of notices. Where such attendance is before the Land 
Commission or any Sub-Commission, the process servers or summons 
servers may be allowed for their expenses in so attending, such 


sum, to be paid by such party as the Land Commission or Sub- 
Commission may direct. 


66. In every case in which a question arises with respect to 
rights to money which the Court has power to decide, any party 
may pay money into Court in the manner by these Rules provided, 
to be dealt with according to the rights of the parties. 


67. Whenever money is to be paid into Court, pursuant to the 


Rules under Land Law Acts, 1881 to 1896. 733 


Land Law Acts or these Rules, such payment shall be made into the 
branch bank of the Bank of Ireland in the respective counties, or, 
if no such branch exists in the county, then into such other bank or 
branch bank, for transmission to the Bank of Ireland, as the Judge 
of the Civil Bill Court or the Land Commission shall direct. 


68. To effect such payment into Court, where the Court having 
jurisdiction shall be the Civil Bill Court, the person paying shall 
obtain a docket, signed by the Clerk of the Peace, which may be in 
Form No. 67, authorizing the lodgment of the sum in the bank 
in the name of the Clerk of the Peace, to the credit of the matter 

‘specified by number and county, and, on making such lodgment, 
the person making such lodgment shall deliver or transmit by 
registered letter to the Clerk of the Peace the bank receipt for 
such lodgment. 


69. No money so lodged shall be drawn out without an order 
of the Judge of the Civil Bill Court, made on consent in writing 
of the parties, or, upon application by any of the parties and on 
notice to the others. 


70. Where any lodgment shall have been so made, the amount 
lodged shall be paid out only on a cheque, signed by the Clerk of 
the Peace, and countersigned by the Judge of the Civil Bill Court. 


71. To effect such payment into Court, where the Court having 
jurisdiction shall be the Land Commission, the person paying shall 
obtain a docket, signed by the Accountant of the Land Commission, 
which may be in Form No. 68, authorizing the lodgment of the 
sum in the bank in the name of the Irish Land Commission, and 
no money so lodged shall be drawn out without an order of the 
Land Commission or of a Commissioner. [Upon any application 
to pay out money so lodged, a certificate of funds, signed by the 
Accountant, must be produced.] 


The words in brackets were not in the previous Rules. 


72. When proceedings shall be commenced in the Civil Bill 
Court any application to the Land Commission to transfer such 
proceedings from the Civil Bill Court to the Land Commission 
shall be made within one fortnight after the date on which the 
originating notice shall have been served (a) on the party making 
the application, unless on special grounds the Court shall otherwise 
direct. Every application made for the purpose of transferring 
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Rulesof proceedings from the Civil Bill Court to the Court of the Land. 
Jan, 1897 Commission shall be supported by an affidavit that such application 
is not made for the purpose of delay, and the Court may in the 
order made upon such application impose such terms upon either 

party as to the Court may appear just or reasonable. 


When proceedings are commenced in the Civil Bill Court, either party has a 
right to transfer the case into the Land Commission Court, unless good cause can 
be shown against the transfer. Such an application is not in the nature of an appli- 
cation to change the venue in a personal action: Shiel v. Borrows, R. & D. 35; 
15 I. L. T. R. 112. Claims for compensation under the Land Act, 1870, cannot 
be so transferred; as the Land Commission Court is invested with no original 
jurisdiction to try such cases: Knipe v. Armstrong, 15 I. L. T. R. 64; MacD. 
413; though it is now the tribunal to try appeals in claims under that Act (see 
Land Act, 1881, Sec. 47, and notes thereto, ante, p. 332). 

(a) Where service is accepted, the time runs from the date of acceptance: Ganley 
v. Dartrey, 30 Ir. L. T. R. 158. 


73. Notice of such application to transfer shall be given to the 
‘Clerk of the Peace, and-to the opposite party, and also to the Land 
‘Commission. The notice to-transfer served on the Land Commis- 
sion shall bear an endorsement stating the date and mode of service 
on the opposite party and on the Clerk of the Peace, and it may be 
in Form No. 69. There shall be sent therewith to the Land Com- 
mission a copy of the originating notice which shall have endorsed 
thereon a statement of the date of service of the originating notice 


-on the applicant. 


74. Cause against making such transfer, specifying grounds by 
reason of which such transfer would be unjust or unreasonable, 
may be shown within one fortnight after service of the notice of 
-application to transfer on the person so showing cause, and may he 
in Form. No. 70, and such notice of cause shall be served within the 
‘time limited upon the opposite party, and also upon the Land 
Commission in the usual way. The notice of cause served on the 
Land Commission shall bear an endorsement stating the date and 
‘mode of service on the opposite party. 


75. If no notice of cause is served within the time limited an 
-order of transfer will be made as of course, and a certified copy 
-of such order shall be transmitted by the Land Commission to the 
‘Clerk of the Peace. 

76. When cause is shown, the party applying for the transfer 
may, within one fortnight from the date of service of the notice 
-of cause upon the Land’ Commission, serve notice of motion upon 


Rules under Land Law Acts, 1881 te 1896. 735 


the opposite party and upon the Land Commission applying’ to 
disallow the cause shown, and the Land Commission shall hear and 
determine such application, and may impose such terms upon either 
party as may appear just or reasonable. When cause is shown and 
no such notice of motion is served within the time aforesaid an order 
refusing to transfer the case will be made as of course by the Land 
Commission, and in either of the foregoing cases a certified copy of 
the order shall be transmitted by the Land Commission to the Clerk 
of the Peace. 


It is not the practice to give the costs of this motion: Moore v. M’Donnell, 31 Iv. 
rel. 163, 3. Ir. W. Ee R. 232. 


77. After notice of an application to transfer proceedings shall 
have been served on the Clerk of the Peace, the case shall not be 
proceeded with in the Civil Bill Court until the Clerk of the Peace 
shall have received from the Registrar of the Land Commission a 
certified copy of the order made upon the application to transfer 
the proceedings. 


78. Every order of the Land Commission or of any Commissioner 
shall bear the signature of the Registrar or Assistant Registrar of 
the Land Commission. Every order of a Sub-Commission shall, 
unless the Land Commission otherwise directs, be signed by the 
members of the Sub-Commission by whom such order was made, or 
in the case of any member or members dying or ceasing to hold 
the office of Assistant Commissioner, then by the member or 
members surviving or continuing in such office, and such Signature 
shall be valid notwithstanding that at the time of actual signature 
the person or persons so signing may no longer be a member, or 
members of such Sub-Commission. Where all the members of the 
Sub-Commission have died or ceased to hold the office of Assistant 
Commissioner such order may by direction of the Land Commission 
be signed by the Registrar or Assistant Registrar of the Land 
Commission. These provisions shall apply to orders pronounced 
as well before, as after the coming into force of these Rules. Every 
order of the Land Commission or of any Commissioner or of any 
Sub-Commission shall bear date as of the day on which such order 
was actually pronounced. 


79. Any person (a) aggrieved by any order of one Commissioner, 
or by any order of a Sub-Commission, and who desires to have the 
case re-heard, shall, within two months after the date of such order, 
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serve on the opposite party a notice of appeal which may be in 
Form No. 71, and thereupon shall, within ten days from the date 
of such service, transmit to the Land Commission the original notice 
of appeal duly stamped, (4) which shall be endorsed with the time 
and mode of servise on the opposite party [and such endorsement 
shall be signed by the person who effected such service]. (¢) 


Under the rules in force before 12th December, 1883, notices of re-hearing did 


not require a stamp. See Kieran v. Caruth, 19 TR gett ata, 
See, further, as to appeals from Sub-Commissions, Land Act, 1881, Sec. 44, and 


notes thereto, ante, p. 330. : 
(a) i.e., the landlord or tenant. An agent is not a person aggrieved within 


this rule. 
(b) See Rules 88 and 89, post, and Joyce v. Gleeson, 35 Ir: Re lle 


Ir. Jur. 142. 
(c) The words in brackets were not contained in the previous rules. 


80. (Repealed by Stat. R. & O. 568 of 20th July, 1899, Rule 5, 
post.) 


81. Any person aggrieved by the decision of any Civil Bill Court 
as to any matter (a) with respect to which an appeal lies to the 
Land Commission, and who desires to appeal therefrom, shall, 
within two months (0) from the last day of the Land Sessions at 
which guch decision shall have been made, serve notice of appeal 
on the opposite party, which may be in Form No. 72, and thereupon 
shall, within ten days from the date of such service, lodge with the j 
Clerk of the Peace the original notice of appeal duty stamped, 
together with a copy thereof, and both the original and the copy 
so lodged shall be endorsed with the time and mode of service on 
the opposite party, and such endorsement shall be signed by the 
person who effected such service. 


(a) This apparently includes Appeals under the Land Act of 1870. 

(b) The Land Commission cannot extend the time for appealing prescribed by this 
Rule, as it has no jurisdiction in the matter until an appeal has been taken from the 
County Court Judge: Green v. Burrowes, 35 1. L. T. R. 86; 1 N. I. J. R. 119. 


82. The Clerk of the Peace shall forthwith transmit the original 
stamped notice so endorsed to the Land Commission, certifying 
thereon the date of the last day of the Land Sessions at which the 
decision appealed from was made. 


88. In every case of appeal to the Land Commission from a 
Civil Bill Court the notice of appeal when lodged with the Clerk 
of the Peace shall be accompanied by the certified extract from the 
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Valuation Books mentioned in Rule 80 ; * and it shall be the duty 
of the Clerk of the Peace forthwith to transmit to the Land Com- 
mission such extract, with the original notice of appeal and also, 
where a fair rent has been fixed, a certified copy of the Schedule 
under Section 1 of the Land Taw (Ireland) Act, 1896. A notice 
of appeal from a Civil Bill Court which shall not be so accompanied 
will not be received by the Land Commission. 


84. In every case of appeal to the Land Commission from a 
Civil Bill Court where an inspection of the holding has not been 
directed by the Court, the notice of appeal lodged with the Clerk 
of the Peace shall be accompanied by the proper sheet of the 
Ordnance Survey Map, showing the boundary of the holding marked 
by a coloured line, and the certified extract from the Valuation Books 
mentioned in Rule 80;* and it shall be the duty of the Clerk of 
the Peace forthwith to transmit to the Land Commission such Map 
and extract,* with the original notice of appeal. A notice of appeal 
from. a Civil Bill Court which shall not be so accompanied will not 
be received by the Land Commission. 


85. Every notice of appeal shall specify definitely the grounds 
upon which the appeal is intended to be prosecuted, as indicated 
in Forms No. 71 and No. 72. 


This Rule has been made in compliance with Land Act, 1896, Sec. 22. See notes 
to that section, ante vp. 561. 


86. Where on the hearing of an application before a Commis- 
sioner, a Sub-Commission, or a Civil Bill Court a party is repre- 
sented by a solicitor, service of notice of appeal from the order 
made on such application on such party may be effected by serving 
such solicitor. 

Even though such solicitor may not be instructed to act in the appeal. 


87. An appeal to the Land Commission may be withdrawn by 
the appellant at any time before the appeal is opened in Court, 
upon the terms of paying the costs, necessarily and properly, 
incurred, of the opposite party up to notice of withdrawal. Where 
an appeal is withdrawn otherwise than in Court, the appellant shall 
forthwith serve notice of withdrawal on the opposite party. 


88. Every original notice of appeal, (a) in cases where the annual 
rent issuing out of the holding prior to the date of the order 
* The words italicised in Rules 83 and 84 have been repealed by Rules of 20th 
July, 1899, No. 5, post, p. 765. 
| 3B 
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appealed from exceeds the sum of £10, shall bear an impressed 
stamp or stamps of the value of ten shillings. 


(a) This apparently includes appeals under the Land Act, 1870. 


89. In cases where the annual rent issuing out of the holding 
prior to the date of the order appealed from is £10 or less than £10, 
the original notice of appeal shall bear an impressed stamp or 
stamps of the value of one shilling. 


90. An application for leave to appeal to Her Majesty’s Court 
of Appeal in Ireland, or a requisition to have a case stated for Her 
Majesty’s Court of Appeal in Ireland, shall be made within one 
fortnight after the decision complained of. 


As to the procedure when an order is made under this Rule, see Rule 93, post. 


91. The statement of a case in respect of any question of law 
proposed to be submitted by way of appeal to Her Majesty's Court 
of Appeal in Ireland, shall, if mae on the application of any party, 
be prepared by the party making such application, and, after 
having been submitted to the opposite party, who shall be at 
liberty to make such observations and alterations thereon as he 
shall think fit, shall be lodged with the Registrar of the Land 
Commission, and settled by the Judicial Commissioner. 


92. After the Draft Case has been settled by the Judicial Com- 
missioner, and has been transmittel to the party having the 
Carriage of the Proceedings in order to have the same engrossed, 
the engrossment and Draft Case shall be returned to, and lodged 
with, the Registrar of the Land Commission within ten days after 
the date of its transmission as aforesaid, and in default thereof the 
order giving liberty to state a case shall stand discharged, unless 
the Court shall by special order otherwise direct, and the costs shall 
abide such order as the Court shall deem just. After the engross- 
ment has been lodged with the Registrar of the Land Commission, 
it shall, when perfected, be transmitted by him to the proper 
officer of Her Majesty’s Court of Appeal in Ireland. 


The case should be engrossed on judicature paper, and on one side of each 
sheet only. 


98. An order giving liberty to appeal or to have a case stated 
shall be prosecuted by the lodgment of the appeal in the office of 
Her Majesty's Court of Appeal in Ireland, or of the draft case, 
pursuant to Rule 91, with the Registrar of the Land Commission 
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within one month from the date of the order going leave to appeal, Rules of 
or to have such case stated as aforesaid; and if not so prosecuted sce hie 
within the period aforesaid, the order giving such liberty shall at 
the expiration of the said period of one month stand discharged, 


unless the Court shall by special order otherwise direct. 


94. Consents on the part of the Land Commission shall be Consents. 
signified under its seal, and consents of any corporation shall be 
signified under the seal of such corporation, (a) and consents by 
individuals shall be signified in writing under their hands, or those 
of their agents, duly authorized in that behalf. Nothing in this 
Rule shall, however, prevent the Court from acting, if it deem fit, 

“upon a consent given in open Court, according to the usual practice 
of Courts of Justice. [Where a consent or undertaking given in 
Court by or on behalf of one of the parties, forms the basis of, or 
a material element in, the order of the Court, the giving of such 
consent or undertaking and the ternis of, it shall be fully set out in 
such order. | 

(a) An agent who has power under seal so to do may sign on behalf of a 


corporation. 
The words in brackets were not in the former Rules. 


95. In all cases in which a tenant is a party to any agreement 
under the Land Law Acts, or to any consent in writing in any 
matter under the said Acts, his signature thereto shall be witnessed 
by a Commissioner for taking Affidavits, a Justice of the Peace, 
a Solicitor, a Clergyman, or a Poor Law Guardian, (a) but the 
witness must not in any case be a person in the employment of 
the landlord, (>) and, where the tenant is a marksman, the witness 
‘shall certify under his hand that such agreement or consent was 
read and explained to the tenant, and that he appeared to fully 
understand the same. 

The provisions of the Rule as to the witnessing of the tenant’s signature must 
be strictly carried out and will not be relaxed, except when there is extreme 
difficulty in obtaining one of the persons specified to be a witness to the instru- 
ment: Sweeney v. Carter, R. & D. 30; Ex parte Tilson, 15 I. L. T. BR. 102; 
ifacD. 375. 

(a) Or by an Urban or Rural District Councillor. See Rules of 20th July, 1899, 
No. 3 post. 

(b) A bank manager is a competent witness to an agreement, though the land- 
lord keeps an account at his bank: Good v. Levis, 30 Ir. L. 'T. R. We be Vie aby 


te) 52. 
96. Where a party desires to issue a writ of fier? facias for the Recovery of 


recovery of costs awarded to him, his solicitor shall serve on the ay 
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party against whom the order has been made, a demand, which 
may be in Form No. 73. Such service may be effected personally 
or by registered letter. If such costs shall not have been paid within 
21 days from the date of such personal service, or of the posting of 
such registered letter, a writ of fiert facias shall be issued on appli- 
cation at the Registrar’s Office, and on production to the proper 
officer of the following documents:—(a) A certificate of non-pay- 
ment which may be in Form No. 74, signed by the solicitor applying 
for such writ; (b) the certificate of taxation where the costs have not 
been measured; (c) the Post Office receipt for the posting of the 
registered letter containing the notice of demand, or where personal 
service has been effected, an affidavit proving such service. 


97, In every case in which the Land Commission shall award the 
payment of costs amounting to one pound sterling at the least, and 
in which a writ of fieri facias shall be issued to enforce payment 
thereof, it shall be lawful for the party taking out such writ to add 
to such costs the sum of five shillings as and for the costs of and 
incident to the taking out of such writ, and to include the same in 
the amount to be levied thereunder. 


The Court allowed a writ of fieri facias to issue under Rule 78 of 1883, which 
was in identical terms with this Rule, to enforce payment of the costs of an appeal 
from a decree for compensation for improvements under the Land Act, 1870: 
O’Brien v. Leader, 30 L. R. Ir. 531. 

See generally as to costs, Rules as to Solicitor’s fees, post pp. 765-768. 
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98. A tenant intending to sell his tenancy shall give notice to — 


his landlord, which may be in Form No. 1. 


As to sale of tenancies generally, see Land Act, 1881, Sec. 1, and Land Act, 
1896, Sec. 19, and notes thereto, ante, pp. 230-240 and 560. 

The notice may be served a considerable time before the sale takes place: 
McFarlane v. Cinnamond, 25 Ir. L. T. R. 45. (BEw Ey, J.) 

It seems that this and the following Rules apply only to cases where an actual 
transfer of the tenancy is proposed to be made by way of sale or mortgage. 
See definition of “sale,’ Land Act, 1881, Sec. 57, and notes thereto, ante, p. 352. 
The Act does not avoid or prohibit equitable charges, as it does not prohibit and 
provide for the avoidance of unauthorised assignments of the tenancy: (per PALuss, 
C. B.) Farrelly v. Waller, 28 L. R. Ir., ab p. 150. A tenant who creates such 
charges need not serve notice on his landlord, or otherwise comply with the 
following Rules; but on the other hand the landlord’s rights are not in any way 
interfered with by the creation of such equitable charges: Farrelly v. Waller, 28 
Le Reet Lee C ea) 


99. If the landlord desires to purchase the tenancy and has 


a a , - o 
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disagreed with the tenant in respect of such purchase, he shall 
within one fortnight from the date of service on him of the tenant’s 
notice in Form No. 1 serve upon the tenant, and also upon the Clerk 
of the Peace or the Land Commission, as the case may be, an 
originating notice to ascertain the true value of the tenancy, which 
may be in Form No. 2, and shall therewith transmit to the Clerk of 
the Peace or the Land Commission a copy or copies (according to the 
Court selected) of the tenant’s notice in Form No. 1. 

The effect of the service of the notice prescribed by this rule, within the proper 
time, is, at once to make the landlord the purchaser of the holding under the statute, 
at a price to be ascertained by the Court: Burns v. Graham, MacD. 361. The 
tenant cannot afterwards withdraw his notice: Farrelly v. Waller, 28 L. R. Ir. 

"122. (C. A.) See notes to Land Act, 1881, Sec. 1, ante, p. 232. Notice served on 
30th Dec., 1889, to sell on 16th January, 1890, was held sufficient, though the 
sale did not take place until 31st October, 1890. 

When service is accepted time would appear to run from the date of acceptance: 
Ganley v. Dartrey, 30 Ir. L. T. R. 158, Fitz. 298. 

Though the service may be late, the Court may at any time declare it valid: 
Burns v. Graham (ubi supra). 

Non-acceptance by the tenant of the landlord’s offer constitutes a disagreement : 
Clark v. Taylor [1898], 2 Ir. R. 586; 32 Ir. L. T. R. 86; 4 1. W. L. R. 115; 1 
Greer, 30, 90 (C. A.). See notes to Land Act, 1881, Sec. 1 (3), ante, p. 233. 

As to setting aside an originating notice to fix true value, see Ballantine v. 
Gosford, 1 N. I. J. R. 231. 


100. In default of a landlord either agreeing with a tenant, or 
such other person as may have given notice of intention to sell the 
tenancy, to purchase, or applying to the Court to ascertain the true 
value of the tenancy within one fortnight after service of notice of 
intention to sell, the tenant, or such other person as aforesaid, may, 
at the expiration of the said period of one fortnight, or with the 
written consent of the landlord, before such expiration, sell the 
tenancy pursuant to the Land Law (Ireland) Act, 1881, and shall 
thereupon give notice to the landlord of the name of the purchaser, 
and of the consideration agreed to be given for the tenancy. Such 
notice may be in Form, No. 3, with any necessary changes. 


101. An application by a landlord to the Court to declare a sale 
to be void under Section 1, Sub-section 5 of the Land Law (Ireland) 
Act, 1881, shall be made to the Court within one fortnight after the 
gale shall have come to the landlord’s knowledge, and such applica- 
tion shall be by originating notice which may be in Form No. 4. 

~ See notes to the Sub-section referred to, ante, pp. 235-236. 


As to when time begins to run, see Kelch v. Gormanstown, 30 Ir. L. T. R. 103. 
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102. Where a tenant has sold his tenancy and the landlord 
refuses to accept the purchaser as tenant on alleged reasonable 
grounds he shall within one fortnight after receiving the notice of 
the name of the purchaser [or after the sale shall have come to his 
knowledge] serve upon the tenant notice of his refusal, which may 
be in Form No. 8. 


The words in brackets were not contained in the former Rule. 


108. If the tenant disputes the reasonableness of the landlord’s 
refusal, he shall, within one fortnight after receiving the landlord’s 
notice in Form No. 5, serve upon the landlord, and also upon the 
Clerk of the Peace of the county, or the Land Commission, as the 
case may be, an originating notice, which may be in Form No. 6, and 
shall therewith transmit to the Clerk of the Peace, or the Land 
Commission, a copy or copies (according to the Court selected) of the 
landlord’s notice in Form No. 5, and also of the tenant’s notice in 


Form No. 3, if the same has been served. 


104. Where the landlord objects to the purchaser of a tenancy, 
and asserts that his objection is conclusive, by reason of such per- 
manent improvements as are mentioned in Section 1, Sub-section 6, 
of the said Act, having been made and substantially maintained by 
him or his predecessors in title, and not by the tenant or his pre- 
decessors in title, he shall within one fortnight after having received 
notice of the name of the purchaser, or after the sale shall have 
come to his knowledge, give notice to the tenant, which may be in 
Form No. 7. 


105. If the tenant disputes the fact of such improvements having 
been made and substantially maintained by the landlord and his 
predecessors in title, he shall, within one fortnight after having 
received the notice in Form No 7, serve upon the landlord and on 
the Clerk of the Peace of the county, or the Land Commission, as 
the case may be, an originating notice, which may be in Form No. 8, 
and he shall therewith transmit to the Clerk of the Peace or the 
Land Commission a copy or copies (according to the Court selected) 
of the landlord’s notice in Form No. 7. 


106. Where a sale of a tenancy has taken place at the instance of 
a person other than the tenant, and the landlord refuses to accept 
the purchaser of the tenancy as a tenant on alleged reasonable 
grounds, he shall within one fortnight after receiving the notice of 
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the name of the purchaser, or after the sale shall have come to his 
knowledge, serve upon the person or persons who sold the tenancy, 
and upon the tenant, if alive, notice of his refusal, which may be in 
Form No. 5 or No. 7, as the case may be, with the necessary 
changes; and if the reasonableness of the landlord’s refusal is dis- 
puted, the person disputing the grounds of refusal shall within one 
fortnight after receiving the notice either in Form No. 5 or No. 7, 
serve upon the landlord and the Clerk of the Peace or the Land 
Commission, as the case may be, an originating notice which may be 
in Form No. 6 or No. 8, as the case may require, with the necessary 
changes, and he shall transmit to the Clerk of the Peace or the Land 
Commission a copy or copies (according to the Court selected) of the 
landlord’s notice in Form No. 5 or No. 7. 


107. Where a landlord, on the application of a tenant, consents 
that his property in improvements shall be sold along with the 
tenancy, pursuant to Section 1, Sub-section 8, of the said Act, such 
consent may be in Form No. 9. 


108. Where the landlord’s property in improvements is so sold 
accordingly, the landlord and tenant jointly, or either separately, 
may, within three weeks after the sale, serve an originating notice 
on the Clerk of the Peace of the county, or the Land Commission, as 
the case may be, which may be in Form No. 10. If the application 
be not made jointly the party applying shall within one fortnight 
after the sale also serve the originating notice on the opposite party. 

The landlord’s improvements can only be sold with the tenancy, under Sec. 1 (8), 
“on the application of the tenant.” Where the tenant does not so apply, the Court 
has no jurisdiction to grant an application by the landlord to have the purchase 
money of the tenancy and such improvements apportioned: Meade v. Taylor, 17 
I. L. T. R. 116; MacD. 329. 

109. A landlord making a claim in respect of arrears of rent or 
other breaches of the contract 01 conditions of tenancy, shall give 
notice to the outgoing tenant and to the purchaser, or, if a sale of 
the tenancy has taken place at the instance of a person other than 
the tenant, then also to such person. Such notice, which may be in 
Form No. 11, with any necessary changes, shall be given within one 
fortnight after the landlord receives notice of the name of the pur- 
chaser, if the landlord does not object to the purchaser ; or, in case 
the landlord does object to the purchaser, then within one fort- 
night after such objection shall have been adjudicated upon or 


withdrawn. 
See Land Act, 1881, Sec. 1 (9), and notes thereto; ante p. 238. 
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110. If the outgoing tenant, or such other person mentioned in 
Rule 109, does not, within one fortnight after receiving notice in 
Form No. 11, give notice, in Form No. 12, to the purchaser that he 
disputes the landlord’s claim, cr any part thereof, the purchaser 
shall, on the expiration of such period of one fortnight, pay to the 
landlord, out of the purchase-money, the amount of such claim. 


111. If the outgoing tenant, or such other person mentioned in 
Rule 109, disputes such claim, or any part thereof, he shall, within 
one fortnight after receiving notice in Form No. 11, give notice to 
the landlord and to the purchaser, which may be in Form No. 12 
with any necessary changes, specifying the amount which he admits 
and the amount which he disputes, and the purchaser shall there- 
upon forthwith pay to the landlord the amount admitted, if any, and 
shall pay the residue into Court in the manner by these Rules pro- 
vided, to be dealt with as provided by Section 1, Sub-section 10, of 
the said Act. 


112. Where a sale of a tenancy is about to take place under a 
writ of execution by any execution creditor other than the landlord, 
such execution creditor shall, at least one fortnight before the day 
of sale, give notice to the landlord of his intention to sell, and such 
notice may be in Form No. 13. 


See Land Act, 1881, Sec. 1 (14), and notes thereto, ane, pp. 239-240. 

Notice of sale by an execution creditor need now only be served on the land- 
lord; and if the landlord is himself the execution creditor no notice is necessary, 
unless “he is desirous to purchase the tenancy otherwise than at the sheriff’s 
sale,” as to which case see Rule 113, post. 

Under the rule in force before 1883 (Rules of 1881, No. 82), it was necessary to 
serve notice upon the tenant also, whether the landlord or a third party was the 
execution creditor. Under the corresponding rule of 1883 it was held, however, 
that, in an ejectment by the assignee of the sheriff, it was unnecessary for the 
plaintiff to give evidence of the service of the notices, that the onus of proving 
their non-service lay upon the defendant, and that the Court would presume, in 
the absence of evidence to the contrary, that all notices requisite to the regularity 
of the sale had been given: Goddard v. Ryan, 10 L. R. Ir. 309; MacD. 324. 

In that case it was also strongly argued on behalf of the plaintiff (1) that this 
rule was altogether ultra vires, and (2) that the non-observance of it did not 
render the assignment void, These questions are still open, as the Court did not 


find it necessary to decide them: See also Kilgate v. Callan; 15 I. L.-T. & S, 
J. 617. 


113. If the landlord desires to purchase the tenancy he shall, 
within one fortnight after receiving notice in Form No. 13, serve 
upon the tenant, the sheriff of the county, the execution creditor, 
and also upon the Clerk of the Peace, or the Land Commission, as 
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the case may be, an originating notice, to ascertain the true value 
of the tenancy, which may be in Form No. 14, and he shall there- 
with transmit to the Clerk of the Peace, or the Land Commission, 
a copy or copies (according to the Court selected) of the execution 
ereditor’s notice in Form No. 13. Pending the decision of the 
Court on this originating notice the sale by the sheriff shall be 
suspended. 


Before a landlord serves upon a tenant an originating notice to fix the “true 
value” of the tenancy, there must have been an offer to purchase, and a disagree- 
ment as to price: Clark v. Z'aylor, [1898] 2 I. R. 586; Mullan v. Traill, [1898] 
21. R. 378. But where a landlord, inadvertently, served a notice to ascertain 
true value before having made an offer to purchase, the Court, though it treated 
the notice as void, extended the time for service of a fresh notice after such offer 
and disagreement (if any): Quinn v. Waterford, 35 I. L. T. R. 85; Nailer Oay tes 
120. See further on this subject, notes to Land Act, 1881, Sec. 1, ante, p 233. 


114. Where the landlord is himself the execution creditor, and is 
desirous to purchase the tenancy, otherwise than at the sheriff's 
sale, he shall, within one fortnight after the lodgment of the writ 
with the sheriff of the county, serve on the tenant, on the sheriff, 
and on the Clerk of the Peace, or the Land Commission, as the case 
may be, an originating notice, to ascertain the true value of the 
tenancy, and such notice may be in Form No. 15. Pending the 
decision of the Court on this originating notice the sale by the 
sheriff shall be suspended. 


115. In case the landlord does not serve the notice prescribed by 
either of the preceding Rules within the time aforesaid, the sheriff 
may proceed to sell according to the exigency of the writ lodged with 


him. 


116. The amount of the true value when declared by the Court, 
less by any sum ordered to be paid thereout for costs, or otherwise, 
shall be paid by the landlord to the sheriff as purchase-money, to be 
dealt with by him as if the same were obtained at public sale, pro- 
vided that if the landlord would have been entitled in that capacity 
to receive all or portion of the purchase-money if the sale had been 
made by the sheriff in the ordinary way, he shall be entitled 
to.retain the whole or portion of the value ascertained by the Court 
as the case may be; and in case of dispute the amount so to be re- 
tained shall be settled by the Court. 


117. Where the sale takes place by the personal representative of 
a deceased tenant, he shall give notice to the landlord of the inten- 
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tion to sell, which notice may be in Form No. 16, stating therein 
that he gives the notice in his capacity of personal representative ; 
and if the landlord desires to purchase the tenancy, and has dis- 
agreed with the personal representative in respect of such purchase, 
he shall, within one fortnight after receipt of such notice, serve upon 
the personal representative and upon the Clerk of the Peace or the 
Land Commission, as the case may be, an originating notice to ascer- 
tain the true value of the tenancy, and such notice may be in Form 
No. 2, with the necessary changes, and he shall therewith transmit 
to the Clerk of the Peace or the Land Commission a copy or copies 
(according to the Court selected) of the notice in Form No. 16, and 
the future proceedings shall be carried out in the same manner as in 
the case of a tenant himself selling. 


118. Where the sale takes place by the assignees in bankruptcy 
of the tenant, or by a person having carriage of sale of the tenancy 
under the order of any Court, the assignees, or the person having 
carriage of the sale, shall give notice to the landlord and to the 
tenant of the intended sale, which notice may be in Form No. 17. 
And if the landlord desires to purchase the tenancy, and has 
disagreed with such persons or person in respect of such purchase, 
he shall, within one fortnight after receipt of such notice, serve upon 
the tenant, the person selling, and the Clerk of the Peace or the 
Land Commission, as the case may be, an originating notice to 
ascertain the true value of the tenancy, and such notice may be in 
Form No. 14, with the necessary changes, and he shall therewith 
transmit toethe Clerk of the Peace or the Land Commission a 
copy or copies (according to the Court selected) of the notice in 
Form No. 17, and the future proceedings shall be carried out in the 
same manner as in the case of a tenant himself selling. 


119. Notice pursuant to Section 1, Sub-section 16, of the said 
Act, of the sum claimed to be due to the landlord for arrears of 
rent, or on account of breaches of the contract or conditions of 
tenancy, may be given in Form No. 18 by the landlord to the tenant 
within one fortnight after receiving notice from the tenant of the 
intended sale of the tenancy, and if the tenant disputes the amount 
so claimed, and determines to proceed with the sale, he shall serve 
an originating notice of application to the Court, which may be in 
Form No. 19; and if no purchaser is found within three months 
after the service of the landlord’s notice in Form No. 18, to give the 


Rules under Land Law Acts, 1881 to 1896. 747 


same or a greater sum, the landlord shall serve an originating notice Rules of 
applying to the Court to be adjudged the purchaser of the tenancy dag rc 


at the sum so claimed by him, which may be in Form No. 20. 


120. Notice served on the landlord nominating a person to suc- 
ceed to the tenancy, pursuant to Section 3 of the Land Law 
(Ireland) Act, 1881, may be in Rorm No. 21. Notice of the bequest 
of a tenancy to one person only and of the assent of the personal 
representative to such bequest may be in Form No. 22. If the land- 
lord in either case objects to accept such person as tenant on such 
grounds as would have entitled him to object in the case of a sale 
of the tenancy, he shall give to the personal representative of the 
deceased tenant or to the legatee, as the case may be, a notice, which 
may be in Form No. 23, or in Form No. 24, as the case may require. 
If the landlord’s grounds of refusal are disputed, the personal repre- 
sentative may serve an originating notice seeking the decision of the 
Court, which may be in to Form No. 6 or No. 8, as the case may be, 


with the necessary changes. 


121. If the landlord requires a sale to be made under Section 3 
of the said Act, he shall give to the personal representative of the 
deceased tenant notice, which may be in Form No. 25, and if the 
personal representative fails to sell the same pursuant to the statute, 
the landlord may serve an originating notice which may be in Form 
No. 26, and thereupon the Court may direct the landlord to proceed 
to sell the tenancy by auction, in such manner and with such con- 
ditions as it may think fit, and may direct all proper persons to 
concur in the assignment to the purchaser, and the purchase-money 
shall be paid into Court in the manner by these Rules provided to 
abide such order as the Court shall think fit to make regarding it. 


122. It shall be lawful for the Court, on application (if it deems 
that justice so requires), to name a person by and on whom, in 
place of the tenant or landlord, notices may be served respecting the 


sale of a tenancy. 


ReEsuMPTION OF HoLDING UNDER SEcTIONS 5 oR 8 oF THE LAND 


Act or 1881. 
1238. An application by the landlord to the Court for resumption ree ot 


of the holding, or part thereof, pursuant to Section 5, or to Section Sections Bore 


8, Sub-section 3, of the Land Law (Ireland) Act, 1881, shall be by Act, 1881. 
originating notice, which may be in Form No. 27. 
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124. An application to the Court by a Lessee to fix a fair rent 
shall be made by originating notice, which may be in Form No. 28. 


125. An application to the Court by a person other than a 
Lessee to fix a fair rent shall be made by originating notice, which, 
if the application is to fix the fair rent for a holding payable during 
the first statutory term, may be in Form No. 29 or No. 30, as the 
case may be, or if the application is to fix the fair rent payable 
during the second statutory term may be in Form No. 31 or No. 32, 
as the case may be; and unless such application is made by the land- 
lord and tenant jointly a copy shall be served upon the opposite 
party. 

The landlord must be named and described in the originating notice. “The 
Representatives of ———, deceased,” is not sufficient: Howard v. Conway, R. 
& D. 19; 15 Ti Le & R: 101; MacD. 363. (See Rule 24, ante, and notes thereto.) 

As to service of an originating notice, see Rules 29 and 30, and notes thereto; 
and as to substitution of service, see Rule 34, and notes thereto. 

In Morrisey v. Humble and Waters v. Crosthwatte, 18 I. L. T. R. 18, 19, it was 
held that a tenant might serve a second originating notice, notwithstanding the 


dismissal of a prior one, on the ground of sub-letting. Similarly in a leasehold 
case: Butler v. Hutchinson, 28 Ir. L. T. R. 22 (L. C.). 


As to fixing fair rents generally, see Land Act, 1881, See. 8, and Land Act, 
1887, Sec. 1. 


Where there are several distinct holdings, even under the same landlord, there 


should be separate originating notices for each: Dereham v. Hamilton, R. & D. 
103; MaeD. 373. 


126. An application to the Court by a lessee who desires to be 
deemed and declared a tenant of a present tenancy, but who does 
not at the same time require a fair rent to be fixed for the holding, 
shall be made by originating notice, which may be in Form No. 33. 
The landlord, within one month from the date of the service of such 
notice upon him, may, if he thinks fit, serve a notice on the lessee, 
which may be in Form No. 34, disputing the right of the lessee to be 
deemed a tenant of a present tenancy. A copy or copies (according 
to the Court selected) of such notice shall also be served on the 


Clerk of the Peace or the Land Commission, as the case may be, 
within the time aforesaid. 


127. If no such notice is served by the landlord within the time 
aforesaid, or such time as may on special application to the Court 
be allowed, then an order may be made declaring that the Lessee is 
to be deemed a tenant of a present tenancy. If notice is served by 
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the landlord disputing the right claimed by the Lessee, the appli- 
cation shall be listed for hearing and determined by the Court. 


128. An application to the Court by a joint tenant or tenant in 
common under Section 5, Sub-section (3), of the Land Law (Ireland) 
Act, 1896, to fix a fair rent upon portion of a holding separately 
worked and occupied by him, shall be made by originating notice, 
which may be in Form No. 35, and such originating notice shall be 
served on each of the other joint tenants or tenants in common of 
the holding, as well as on the landlord. 


129. An originating notice shall not be withdrawn save by leave 
of the Court, given on consent, which may be in Form No. 36, or 
on due notice to the opposite party. 

A landlord is not entitled as of right to have a fair rent fixed on an application 
by the tenant: Reg (Gosford) v. Irish Land Commission, 34 1. L. T. R. 219. 

Leave to withdraw an originating notice by a tenant to have a fair rent fixed was 
refused: Connolly v. Stewart, 2 N. I. J. R. 160; 4 Greer 195 (L. C.). 

130. Where an originating notice to fix a fair rent is served by a 
tenant in the case of a holding of which the Tenement Valuation 
shall not be under £10, such originating notice shall state, in a 
schedule endorsed, the particulars of any improvements in respect of 
which evidence is intended to be produced or which are intended to 
be relied on by the tenant, as having been made by him or his pre- 
decessors in title, with the dates at which the same were made 
according to the best of the tenant’s knowledge or belief; [and 
where an originating notice to fix a fair rent is served by a landlord 
in the case of such a holding as aforesaid, the tenant shall, within a 
fortnight from the service on him of such notice, serve on the land- 
lord similar particulars in writing of any improvements in respect 
of which evidence is intended to be produced or which are intended 
to be relied on by the tenant as having been made by him or his 
predecessors in title, and shall within the like period transmit 
a copy or copies (according to the Court selected) of such particulars 
to the Clerk of the Peace or the Land Commission as the case may 
be.] The Court may, on special grounds, make an order that par- 
ticulars shall be given where the tenement valuation is under £10, 
or shall be given by either landlord or tenant in any other case not 
provided for by any rule of Court. 


The words in brackets were not contained in the former rule. (No. 108 of Rules 
of 1883.) 
Supplemental Rules, issued the 13th March, 1899, (see p. 763. post) now require 


particulars as to drains claimed, in cases where the tenement valuation is under 


£10. The same Rules require a landlord to serve similar particulars of claims by 
him for improvements, or contributions to improvements. 
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131. When the landlord intends to submit to the Court that the 
tenant's application to fix a fair rent should be disallowed on the 
grounds mentioned in Section 8, Sub-section 4, of the Land Law 
(Ireland) Act, 1881, he may serve notice in Form No. 37. 


132. An application to the Court by a person who claims. to be 
entitled to surrender his estate in a holding, part whereof only is 
sublet, to ascertain and determine what should be the fair rent of 
the part not sublet, shall be by originating notice, which may be in 
Form No. 38. 


133. Where the Court fix a fair rent for a holding, the Schedule 
under Section 1 of the Land Law (Ireland) Act, 1896, shall be in 
Form No. 39.* Where a fair rent is fixed by a Sub-Commission 
such Schedule shall, unless the Land Commission shall otherwise 
direct, be signed by all the Assistant Commissioners by whom the 
case has been heard, and where it is fixed by the Civil Bill Court 
such Schedule shall be authenticated in such manner as the 
County Court Judge may direct. 


* Forms 39, 394, and 398 have been substituted by Rules 20 July, 1899, Stat. R. 
& O. 568, post p. 76t 


134. In all cases in which a rent is fixed by a Sub-Commission, 
and in cases referred by a County Court Judge to a valuer for report, 
in which a rent is fixed by a Civil Bill Court, the exterior 
boundaries of the holding shall be carefully marked on the Ordnance 
Survey map of the holding with a red-coloured line by one of the 
Assistant Commissioners or the County Court Valuer, as the case 
may be, and each class of land shall be marked by him on the map 
with a distinctive letter corresponding with the letter used in the 
said Schedule to designate such class. Such map shall bear a certi- 
ficate by the Assistant Commissioners or County Court Valuer by 
whom the holding has been inspected, as the case may be, certifying 
that the boundaries so marked correspond with those pointed out 
on inspection, and in cases heard by a Sub-Commission shall be 
transmitted by the Deputy-Registrar of the Sub-Commission to the 
Land Commission with the order and other documents in the case, 
and in cases heard by a Civil Bill Court shall be sent by the County 
Court Valuer to the Clerk of the Peace. Where an order fixing a 
fair rent is made in such case by a Civil Bill Court, the map fur- 
nished by the County Court Valuer shall be transmitted by the 
Clerk of the Peace to the Secretary of the Land Commission along 
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with the certified copy of such order, or where in such case no 
inspection of the holding has been directed by the Court a certificate 
to that effect shall be transmitted by the Clerk of the Peace along 
with such certified copy of the order. 


185. Any party requiring a ceitified copy of the Schedule men- 
tioned in Rule 133 to be sent to him by post, shall forward a 
requisition in Form No. 40, to the Clerk of the Peace or the Land 
Commission, as the case may be, and such requisition shall bear a 
County Court or Land Commission stamp or stamps of the value of 
one shilling. Where the certified copy is furnished before the time 
for appealing, or serving notice for a re-hearing has expired, it shall 
bear an endorsement stating that fact. 


186. Any party requiring a certified copy of the map of the 
holding referred to in the said Schedule in any case heard by a Sub- 
Commission or in any case heard by a Civil Bill Court, in which a 
map furnished by a County Court Valuer has been transmitted to 
the Land Commission, shall forward a requisition in Form No. 41 
to the Secretary of the Land Commission, and such requisition shall 
bear a Land Commission stamp or stamps of the value of three 
shillings. 


187. If a specified value for a tenancy has been fixed, and the 
landlord, having received notice of the tenant’s intention to sell, 
claims to purchase the tenancy, but there is a disagreement between 
the landlord and the tenant as to the amount to be paid for such 
tenancy having regard to the provisions of Section 8, Sub-section 5, 
of the Land Law (Ireland) Act, 1881, cither party may make appli- 
cation to the Court to ascertain the amount of the purchase-money 
under the said Sub-section, and such application shall be made by 
criginating notice, which may be in Form No. 42, or Form No. 43, 
as the case may be. 


Specified value cannot be fixed since the passing of the Land Act, 1896. See 
Section 20 of that Act, and notes thereto, ante, p. 560. 


188. Either party may demand from the other, before the hear- 
ing of such application as mentioned in the last foregoing Rule, and, 
if necessary, may apply to the Court for, particulars of the case 
intended to be made either as to increase of value by means of im- 
provements or diminution of value by dilapidations of buildings or 
deterioration of soil. 
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139. Where a landlord and a tenant of a present tenancy agree 
what is the then fair rent of the holding, pursuant to Section 8, 
Sub-section 6, of the Land Law (Ireland) Act, 1881, they may enter 
into an originating agreement and declaration which may be in 
Form No. 44 or No. 45, according as the rent is fixed for the first or 


the second statutory term. 


As to how an agreement should be witnessed, see Rule 95, ante, p. 109. 

As to fixing fair rents by consent in general, see Gray v. Gosford, MacD. 372, 
and Kepple v. Rathdonnell, MacD. 370, and see Rule 144, gost. 

The statutory term runs from the rent day next, succeeding the making of the 
agreement: Dunne v. Nettles, 30 Ir. L. T. BR..143; sub nom Dunne v. Knolles, 
[1896] 2 Ir. R. 671; [1898] 2 Ir. R. 308, C. A. reversing the decision of the Land 
Commission Court. 

But if the agreement provides that the judicial rent shall begin on a particular 
date, it will be carried into effect: Fulton v. Templetown, [1898] 2 Ir. R. 321, C. A.; 
32 Tr. L. T. R. 125. 

See Section 17, ss. (1) f. and ss. (2) of the Land Act, 1896, ante, pp. 556-557. 

“No stamp duty shall be deemed to have been or to be chargeable upon an 
agreement entered into between a landlord and tenant pursuant to Sub-section 6 
of Section 8, or Sub-section 2 of Section 20 of the Land Law (Ireland) Act, 1881.” 
(45 and 46 Vict., ce. 72, s. 10.) 

Unless the agreement be duly signed and filed in accordance with Rule 140, 
the landlord is not bound thereby, and may recover rent at the former rate: 
Givan v. Moffitt, 14 L. R. Ir. 252. This does not apply to agreements under Sec. 
20, ss. 2, ante, p. 295, which are binding, though not made according to this Rule: 
McCarthy v. Warmington, 29 Ir. L. T. R 149. 

The ‘signature of the agent of the landlord is sufficient: Mercer's Company, 32 
Ir. L. T. R. 47, over-ruling Jones v. Haire, MacD. 375, and Maher v. Carew, 
MacD. 375. 

Specific performance of a contract to sign an agreement and declaration fixing a 
fair rent can be enforced. See judgment of Lawson, J., Givan v. Moffitt, 14 L. 
R. Ir., at p. 257; and Beauclerk v. Hanna, 23 L. R. I. 144, 23 I. L. T. R. 26 (V.C.). 

As to setting aside an agreement fixing a fair rent, see Driscoll v. Riordan, 24 
I. L. T. R. 93. Notes to Land Act, 1881, See. 8, ante, p. 272, and notes to Rule 
143, post. 


140. The agreement and declaration aforesaid shall, within one 
month after the date thereof, be lodged with the Clerk of the Peace 
of the county, or with the Land Commission, as the case may be, 
and the Clerk of the Peace or Land Commission shall file the same 
at the expiration of three months from the lodgment thereof, if no 
notice of objection to the filing thereof shall have been in the mean- 
time received; or it may be filed at such other time as the Court 
shall direct: and on the same being filed the Civil Bill Court or the 
Land Commission shall give to the landlord and tenant respectively, 
a certificate in Form No. 46, on payment of the prescribed fee. 
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Agreements improperly filed may be taken off the file on the application of 
any person interested: McGlovern v. Peyton, 27 Ir. L. T. R. 138; but not after 
a change of parties: Hvans v. Peyton, [1895] 2 Ir. R. 127 (C. A.), reversing the 
decision of the L. C., 28 Ir. L. T. R. 81. If the agreements are in all respects 
regular there is no jurisdiction to take them off the file even on consent: Murray 
v. Scottish Provident Institution, [1894] 2 Ir. R. 44. 

In Beauclerk v. Hanna (23 L. R. Ir. 144; 23 Ir. L. T. R. 26), after a decree for 
specific performance by Chatterton, V. C., an agreement signed on December 12th, 
1888, which provided that the judicial rent should commence from 1st November, 
1884, was received and filed by the Land Commission. (See 23 L: R. Ir., p. 151, 


note.) 


141. Where the agreement and declaration is lodged with the 
Clerk of the Peace a copy thereof shall be also lodged with him, 
which it shall be his duty to forthwith transmit to the Land Com- 


mission. 


142. The Land Commission may direct periodical notices of the 
lodgment of all originating agreements and declarations, whether 
with the Clerk of the Peace or with the Land Commission, to be 
published in such newspapers as it shall think fit. 


148. It shall be lawful for either landlord or tenant, or any 
incumbrancer or other person hav.ng an interest in a holding the 
subject of an originating agreement and declaration, within three 
months (a) from the lodgment of any such agreement and declaration, 
to serve notice on the Clerk of the Peace or the Land Commission, 
as the case may be, and also on the parties or opposite party of an 
application that the said agreement and declaration be not filed on 
the ground of fraud or surprise, or some other sufficient ground 
stated in such notice, and supported by affidavit, and thereupon the 
said agreement and declaration shall not be filed without the order 
of the Court, and either party may apply by motion on notice for 


such order. 


(a) As to setting aside agreements after this period has elapsed, see Driscoll 
v. Riordan, 24 Ir. L. T. R. 93 (L. C.); McGovern v. Peyton, 27 Ir. L. T. R. 138; 
Evans v. Peyton, 28 Ir. L. T. R. 81; Kelly v. Shelton, [1899] 2 Ir. R. 557; 5 Ir. 
W.L. R. 16; 1 Greer, 160; and Dobbyn v. M‘Naughten, 2 Greer, 35, where an agree- 
ment was set aside on the application of the mortgagee of the tenant’s interest. 
A similar application, made after the lapse of two years, was refused: 
Kennedy v. Bruce, 6 Ir. W. L. R. 41; 34 Ir. L. T. R. 80; 2 Greer, 129; and see Unusey 
v. Maunsell, 33 Iv. L. T. R. 162, where an application by a tenant to have an agree- 
ment fixing a fair rent set aside more than a year after it was filed, was refused. 

The Court will not, on the application of a landlord, set aside an agreement 
fixing a fair rent entered into between a tenant and a sub-tenant, as such agree- 
ment does not bind the landlord unless the parties were legally authorised to make 
ib: McConnell v. Brown, 35 1.L. T. R. 245, 4 Greer 25; Clifford v. Clifford, 1N.1.J.R. 


200, 35 I. L. T. R. 108. 
BLK 
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144. Where a landlord and a tenant of a present tenancy desire 
to enter into a consent as to the fair rent to be paid for a holding 
in respect of which an originating notice in Form No. 29, 30, 31, or 
39 has been served, such consent may, if the parties desire an order 
to be made on the originating notice, be in Form No. 47. 


145. Where a landlord and a tenant of a present tenancy in a 
holding in respect of which an originating notice in Form No. 29, 
30, 31, or 32 has been served, have entered into an agreement and 
declaration in Form No. 44 or 45, the originating notice must be 
withdrawn in the manner prescribed by Rule 129 before the agree- 
ment and declaration can be lodged with the Clerk of the Peace or 
the Land Commission. 


146. Where a landlord and a lessee have agreed as to the fair 
rent to be paid for a holding in respect of which an originating 
notice in Form No. 28 has been served, the consent may be in Form 
No. 48. 


147. Where a lessee has served an originating notice in Form No. 
33, and has been declared a present tenant by order of the Court 
either by default of cause shown or after hearing, the landlord and 
the tenant may proceed to have a judicial rent fixed according to any 
of the modes of procedure by which a fair rent can be fixed in 
respect of a present tenancy. 


148. When the first statutory term has arisen under Section 4 
of the Land Law (Ireland) Act, 1881, on the demand by a landlord 
of an increase of rent from. a tenant of a present tenancy, and the 
acceptance of such increase by the tenant, Forms Nos. 31, 32, 45, and 
50 may be modified by stating the names of the landlord and 
tenant respectively at the date of such demand of increase of rent, 
and the date at which such increase was made, instead of the names 
of the landlord and tenant in the order or agreement fixing the fair 


rent, and the Record Number of the case as stated in such order or 
agreement. 


Fixing Farr Rent spy VaLuERSs APPOINTED BY THE LAND 
Commission. 


149. A landlord and a tenant desirous of having the fair rent of a. 
holding determined by the Land Commission in accordance with a 
report to be made by a valuer or valuers, to be named by the Land 
Commission, shall serve upon the Land Commission an originating 
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notice, which may be in Form No. 49 or No. 50 (according as the 
rent is to be fixed for the first or the second statutory term), apply- 
ing to have a fair rent fixed and consenting that such fair rent shall 
be determined pursuant to the report of the valuer or valuers 
appointed by the Land Commission. The Land Commission may 
thereupon appoint a valuer or valuers, and may make a conditional 
order fixing the fair rent pursuant to such report. When fixing 
such a fair rent, the Land Commission shall ascertain and record 
(unless both landlord and tenant shall otherwise request) in the form 
of a Schedule the several matters prescribed by Section 1 of the 
Land Law (Ireland) Act, 1896, and such Schedule may be in Form 
No. -39, and shall be authenticated by the signature of a Com- 
missioner. 

See Rules 9th November, 1898 (post, p. 761), as to fixing rent without a hearing 
in Court on reference to Court Valuers, provided an originating notice has been 
served. 

The decision of the valuers under this and the preceding Rule is tantamount 
to an award of arbitrators, and will not be set aside, except on substantial 


grounds: Moloney v. Gore, MacD. 372; Fitzell v. Sands, MacD. 373. See also 
Gray v. Gosford, MacD. 372. 


150. The substance of the conditional order shall be notified by 
the Land Commission to both parties. Cause against the condi- 
tional order being made absolute shall be shown by notice of motion, 
which shall be served on the opposite party and on the Land Com- 
mission, not later than ten days after the notification by the Com- 
mission of the substance of the conditional order. Such notice, 
showing cause, shall be supported by affidavits, and it shall specify 
—lst, The grounds on which the conditional order should not be 
made absolute; and 2nd, The order which the party showing cause 
asks the Court to make. The Court on hearing such motion, may, if 
it be of opinion that the conditional order should not be made 
absolute, remit the case to the same valuer or valuers, or send it 
to be reported on by other valuers, or may send the case down to 


. be heard before a Sub-Commission in the usual course, or may 


make such other order as, under the circumstances, it may deem 
right. If no notice of cause is served within the time limited an 
order will be made as of course making the conditional order 
absolute. 


151. In cases where an originating noticeSsy a landlord or tenant 
to fix a fair rent has already beem served, it shall be competent for 
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the landlord and tenant, by consent, which may be in Form No. 51, 
to agree that instead of the case being heard in the ordinary way 
the fair rent may be determined by the Land Commission in accor- 
dance with a report to be made by a valuer or valuers in the same 
manner, and with the same right of showing cause as in the pre- 
ceding Rules provided. 

The uniform practice under this and the preceding Rule has been that no cause 
should be allowed against the conditional order unless there has been some mistake 
of law or fact on the part of the valuers. The Court will not disturb the order made 
merely upon evidence of value: Rice v. Byrne; 2 Greer, 20; 5 1. W. L. R. 29 
(MrrepitTH, J.). 


See now, also, Rules of 9th November, 1898, as to fixing rent by Court Valuers 
without a hearing in Court. (post, p. 761.) 


ARBITRATION.* 


152. The reference of any dispute under “The Land Law 
(Ireland) Act, 1881,” to an Arbitration Court, and the appointment 
of the arbitrator or the arbitrators and umpire may be in the Form 
No. 52, and be signed by both parties; and such reference, with the 
nomination of the arbitrator or arbitrators and umpire, shall be 
lodged with the Clerk of the Peace or with the Land Commission, 
as the case may be, before the first sitting of the Arbitration Court 
thereunder, but the Court may, on special grounds, dispense with 
this requirement. 

See also Sec. 40 of the Land Act, 1881, ante, p. 328; and Woodside v. Massey, 28 
L. R. Ir. 604; 25 Ir. L. T. R. 69. (C. A.) Where the reference to arbitration 
has not been lodged with the Court in compliance with this Rule, neither party 


can be compelled to produce the reference, and the award cannot be recorded: 
Lee v. Dysert, R. & D. 243. 


153. The Clerk of the Peace or the Registrar of the Land Com- 
mission shall forthwith, on receipt of such reference and nomina- 
tions, and on being satisfied by affidavit or statutory declaration as | 
to the signatures of the landlord and tenant thereto, enter the same, 
the former in the Land Law Acts Case Book, and the latter in a 
book to be kept. by him for the purpose ; and thereupon any applica- 
tion or report in the matter of such arbitration may be entertained 


by the Court, and such order may be made thereon as the Court may 
think right. 


154. Where either party desires the award of the Court of 


* The attention of parties is called to the 25th section of the Landlord and 
Tenant (Ireland Act, 1870, And to the Schedule of Rules in respect of ATBIERALOn 
annexed to that Act, which are in force, and must be observed as regards pro- 


ceedings under the Land Law (Ireland) Act, 1881. ote a ded 
Land Commission ; see ante, pp. 188 and 210.] LN Pee 


—-* eet 
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Arbitration to be recorded in the Civil Bill Court, he shall, ten days 
before the first day of the Land Sessions next ensuing the making of 
such award (if sufficient interval shall exist, and if not, then before 
the next following sessions), serve notice on the opposite party and 
on the Clerk of the Peace of his intention to apply to the Court for 
such purpose, which application shall be heard, in regular course, 
according to the practice of the Court ; and when he desires it to be 
recorded by the Land Commission he shall, within one month after 
the making of such award, serve notice for that purpose on the 
opposite party and the Land Commission. 


155. On the hearing of such application, the Court may, if it 
shall think fit, and if such award substantially decides the dispute 
referred, order the same to be recorded; and the award shall there- 
upon be duly recorded by the Clerk of the Peace in the Land Law 
Acts Case Book, or by the Registrar of the Land Commission. 


JupicIAL LEASES. 


156. Where a landlord and a tenant agree to a judicial lease 
pursuant to Section 10 of the Land Law (Ireland) Act, 1881, the 
landlord shall cause a draft of such lease to be prepared, containing 
such provisions as may have been agreed on between the parties. 
Such draft shall be transmitted either to the Clerk of the Peace, or 
to the Secretary of the Land Commission, according to the Court 
selected, together with an originating notice of application, which 
may be in Form No. 53, containing the particulars therein men- 
tioned. Notice of such application, which may be in Form No. 54, 
shall be served upon the tenant, and also upon the mortgagees of the 
interests of the landlord and tenant respectively, and on such other 
incumbrancers, and such trustees, persons in remainder, and other 
persons as the landlord shall deem expedient having regard to the 
state of his title, and the Court may at any time direct such verifica- 
tion of the particulars, and such further inquiries to be made, 
notices to be served, documents to be furnished, and advertisements 
to be published, as it shall deem fit. 


157. Where the draft lease is approved of by the Court, such 
approval shall be signified by an endorsement on the draft signed by 
the County Court Judge, or a Commissioner, as the case may be, and 
the lease shall be engrossed in duplicate from such draft, and when 
executed by the parties shall also be signed by the County Court 
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Judge or sealed with the seal of the Land Commission, as the case 
may be. 


A form of Judicial Lease has been issued by the Land Commission, but its use 
is not compulsory. See post, p. 808. 


Fixep TENANCIES. 


158. Where a landlord and a tenant agree that a tenancy shall 
become a fixed tenancy, such agreement shall be embodied in writ- 
ing, which may be in Form No. 55, and attested as to the tenant’s | 
signature in manner prescribed by Rule No. 95, and the same shall 
be transmitted to the Clerk of the Peace or the Land Commission, 
according to the Court selected, together with an originating notice 
of application which shall contain a copy of the agreement, and may 
be in Form No. 56, and shall also contain the particulars therein 
mentioned. Notice of such application, which may be in form No. 
54, with the necessary changes shall be given, and the further pro- 
ceedings therein shall be as in the case of proceedings upon applica- 
tions to the Court to sanction judicial leases. Where the agreement 
is sanctioned by the Court, such sanction shall be signified by an 
endorsement on the originating notice signed by the County Court 
Judge or a Commissioner, as the case may be, and the original 
agreement, if sanctioned, shall be signed by the County Court 
Judge or sealed with the seal of the Land Commission, as the case 
may be, and a certified copy shall be issued on application to either 
party on payment of the fee of one shilling. 

See as to fixed tenancies Sec. 12 of Land Act, 1881, and notes thereto, ante, p. 280. 


RULES RELATING TO Part IV. or THe Lanv Law (IRELAND) Act, 
1881. 


159. An application to the Land Commission’ under Section 13, 
Sub-section 4, of the Land Law (Ireland) Act, 1881, shall be made 
by originating’ notice, which may be in Form No, 57, and shall be 
supported by the affidavit of the tenant setting forth the grounds of 


such application, and notice of the application shall be served upon 
the landlord and on the Land Commission. 


160. If a tenant is desirous of letting portion of his holding for 
the use of a labourer or labourers bona fide employed and required 
for the cultivation of the holding, he shall serve upon the landlord 
and upon the Clerk of the Peace or the Land Commission as the 
case may be, an originating notice, which may be in Form No. 58. 
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161. If a landlord is desirious of resuming a holding pursuant to Rules of 
Section 21 of the Land Law (Ireland) Act, 1881, he shall either se sii ep 


within the last three months of the term granted by the lease or Shy nee: 

other contract of tenancy, or within three months after the termina- Section 21, el 
tion of such lease or contract of tenancy, serve upon the tenant and (ah: 
upon the Clerk of the Peace or the Land Commission, as the case 


may be, an originating notice, which may be in Form No. 59. 


RULES RELATING TO PROCEEDINGS UNDER Sections 10, 13, anv 17, 
oF THE Lanp Law (IrELanp) Act, 1896. 


162. An application under Section 10, Sub-section 2, of the Land Application by 


successor in 


Law (Ireland) Act, 1896, shall be made to the Court within six pe erie 
months after the person entitled to receive the rent of a holding on 

the cesser of the interest or possession of a limited owner, 

mortgagor or mortgagee has become so entitled, and such applica- 

tion shall be by originating notice, which may be in Form No. 60 or 

No. 61, according to the nature of the relief sought. 


163. Where the estate of the immediate landlord for the time Application for 
apportionment 


being is determined during the continuance of a tenancy from year of rent on 
severance 


to year, and two or more persons are entitled in severalty as superior aera 
landlords, an application under Section 13 of the Land Law (Ire- 
land) Act, 1896, to apportion the rent previously paid by the tenant 
shall be by originating notice, which may be in Form No. 75, and 
shall be served ‘on the tenant and on all persons who by virtue of 
the said Section are to be deemed landlords to the tenant of the 


tenancy. 


164. An agreement entered into between a landlord and tenant Agreements 
under section 
under the provisions of Section 17 of the Land Law (Ireland) <Act, 17. 
1896, may be in Form No. 62. 


An agreement under the provisions of Section 17 seems to require a stamp, such an 
agreement not being expressly exempted by 45 and 46 Vict., c. 72, 8.10. See notes to 
Rule 139, ante, p. 752; and to Land Act, 1896, Sec. 17, ante, p. 557. 

The agreement may be signed by an agent acting under power of attorney : 
Wilson v. Mercers Co., 21 January, 1898. 


165. Such agreement shall within one month after the date 
thereof be lodged with the Land Commission, and shall be filed by 
the Land Commission at the expiration of three months from the 
lodgment thereof, or from the service of such notice or notices as in 
Rule 167 mentioned, if no notice of objection to the filing thereof 
shall have been in the meantime received, or may be filed at such 
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other time as the Land Commission may direct; and on the same 
being filed the Land Commission shall give to the landlord and 
tenant respectively a certificate in Form No. 63, on payment of the 
prescribed fee. 


166. There shall be lodged in the Land Commission along with 
the said agreement, unless the Land Commission otherwise directs, a 
statutory declaration by the landlord, stating whether he is or is 
not a limited owner or a mortgagor or mortgagee in possession, or 
is or is not both a limited owner and a mortgagor or mortgagee in 
possession, and, in the case of his being such, stating who is or are 
the person or persons entitled presumptively on the cesser of his 
interest or possession, or his interest and possession, to receive the 
rent of the lands mentioned in the agreement, and the residence or 
residences of such person or persons; and the Land Commission 
may require the correctness of such statements to be vouched by the 
production of such evidence, documentary or otherwise, as may 
appear necessary. Such statutory declaration may be in Form No. 
64, with such modifications as the circumstances may require. 


167. Where the landlord is a limited owner or a mortgagor or 
mortgagee in possession, or is both a limited owner and a mortgagor 
or mortgagee in possession, he shall as soon as practicable after the 
lodgment of the said agreement in the Land Commission, cause a 
notice of the application to file such agreement to be served on the 
person or persons so presumptively entitled as aforesaid, or in the 
event of any such person being under disability, then upon such 
other person or persons as the Land Commission shall by order 
direct ; and before such agreement is filed affidavits of service of the 
said notice shall be lodged in the Land Commission. Provided 
always that, if the Land Commission thinks fit, the service of such 
notice may be dispensed with, where the Land Commission is satis- 
fied that, in the case of a limited owner, the person entitled to the 
first vested estate in remainder expectant on the determination of 
the estate of such limited owner, and, in the case of a mortgagor in 


possession, the first mortgagee, consents to the lodgment of such 
agreement. 


168. It shall be a condition for the validity of any such agree- 
ment that where the landlord is a limited owner or a mortgagor or 
mortgagee in possession, he shall not have received or thereafter 
receive any fine or premium or personal benefit or advantage of any 
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kind as a consideration for entering into such agreement. An agree- 
ment violating such condition shall be void. 


169. It shall be lawful for any person having an interest in the 
lands mentioned in any such agreement within three months after 
the lodgment thereof, or the service of such notice or notices as 
aforesaid, whichever shall last happen, to serve notice on the Land 
Commission, and also on the parties thereto, of an application that 
the said agreement be not filed, on the ground of fraud or collusion, 
or the payment or promise of a fine or premium, or some other suff- 
cient ground stated in such notice, and supported by affidavit, and 
thereupon the said agreement shall not be filed without an order of 
the Court, and either party may apply by motion on notice for such 
order. 


170. The Land Commission may direct periodical notices of the 
lodgment of all originating agreements with the Land Commission 
to be published in such newspapers as it shall think fit. 


Ruues oF 9TH oF NovemBeER, 1898. 


It is this day ordered that the following general Rules shall, from 
and after this date until further order take effect, and be in force in 
the Land Commission in relation to proceedings under the Land 
Law Acts, and shall be read in conjunction with the Rules under 
these Acts, dated the 2nd day of January, 1897, so far as same are 
applicable. 

1.—In cases where an Originating Notice of application by 
Landlord or Tenant to fix Fair Rent has been served, the Land- 
lord and Tenant may agree that the application shall, in the 
first instance, be referred to two Court Valuers tc be named by 
the Land Commission, and directed by them to report to the 
Court—pursuant to the provisions of the Land Law (Ireland) 
Act, 1881—as to the Fair Rent. A consent for the purpose 
may be in Form No. ‘76. 

2.—The Valuers shall visit the lands, after due notice to the 
parties; and having inspected and examined the holding, shall 
forward their Report to the Court, and shall state in the Report 
all such facts and circumstances as may be required for the 
purpose of enabling the Court to form a judgment as to the 
subject-matter of the Report. 


See Forms 76 and 77, post, pp. 805-806. 
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3.—The amount of the Fair Rent, as estimated by the 
Valuers, shall be notified to the parties, who may obtain copies 
of the Report; and the Commissioners will make an order 
fixing the Fair Rent in accordance with the Valuers’ Report, 
unless either party, within one month from the date of the 
above notification serves a Notice (which may be in the Form 
No. 77) requiring the case to be heard; in which event the 
application shall be listed for hearing before the Commissioners 
themselves, when the Court will decide the case, having regard 
to the Report of the Valuers and the evidence offered by the 
parties: or the Commissioners may delegate the matter to a 
Sub-Commission if they think such a course advisable. 


See Supplemental Rule, 17th April, 1899, post, p. 764, which provides for cases 
where an criginating notice has not yet been served. 

These Rules are_only intended to apply to cases where there is no dispute save 
as to rent. In the case of a future tenancy a consent in Form 76 was held not to 
be be an estoppel, and the originating notice was dismissed on the ground that 
the Court had no jurisdiction to fix a fair rent: Fingall vy. Everard, 35 Ir. L. T. 
R. 134 (Merepita, J.). 


Rvutzs as to Assistant CoMMISSIONERS. 
(13th of March, 1899.) 


It is hereby ordered that Number 15 of the General Rules dated 
the 2nd day of January, 1897, shall as from this date be rescinded, 
and that the following Rules shall have effect : — 

Assistant Commissioners at present in office shall be eligible for 
re-appointment on the expiration of their present term of office. 

The following persons shall be competent to be appointed for the 
first time to the office of Assistant Commissioner :— 

Practising barristers and solicitors of not less than six years’ 
standing. 

Persons possessing the following qualifications :— 

(a.) A practical acquaintance with the value of land in 
Treland, and knowledge of the methods of land 
valuation ; 

(o.) Knowledge of the principles of land surveying and 
mapping, including skill in computing areas from 
maps and plans. 

(c.) General educational fitness; and 

(d.) Physical health, and capacity for active outdoor work 
in connection with land valuation. 
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And it is further ordered that temporary Assistant Commissioners 
appointed by His Excellency the Lord Lieutenant after the date 
hereof and before the 31st day of March, 1902, shall hold office sub- 
ject to the provisions of the “ Land Law (Ireland) Act, 1881,” up to 
and including the 31st day of March, 1902, save that where any such 
temporary Assistant Commissioner has attained the age of sixty- 
five he shall not be appointed or re-appointed for a continuous 
period greater than one year. 


Rues Supprementat To No. 130 or THe Ruxes or 2ND JANUARY, 
1897. 
(13th of March, 1899.) 


It is hereby Ordered that the following Rules shall come into 
operation and effect on the Ist day of April, 1899, and shall apply 
to Originating Notices served on or after that day. 


1.—Where an Originating Notice to fix a Fair Rent is served 
by a Tenant in the case of a holding, the Tenement Valuation 
of which is under £10, such Originating Notice shall state in a 
Schedule endorsed thereon, the amount, if any, claimed by the 
Tenant for drains in respect of which evidence is intended to be 
produced. 

2.—Where an Originating Notice to fix a Fair Rent is served 
by a Landlord, such Originating Notice shall state in a Schedule 
endorsed thereon, the particulars of any improvements or con- 
tributions to improvements in respect of which evidence is in- 
tended to be produced, or which are intended to be relied on by 
the Landlord as having been made by him or his predecessors 
in title, with the dates at which the same were made according 
to the best of his knowledge and belief. 

3.—Where an Originating Notice to Fix a Fair Rent is served 
by a Tenant, the Landlord shall within one month from the 
service on him of such notice, serve on the Tenant similar 
particulars in writing of such improvements or contributions as 
aforesaid, and shall within the like period transmit a copy or 
copies (according to the Court selected) of such particulars to 
the Land Commission, or the Clerk of the Peace, as the case 
may be. 


As to the practice of the Land Commission in ordering particulars, either of improvements 
by the tenant, or of contributions by the landlord, before these rules came into operation, 
see M¢‘Cullagh v. Massereene, MacD. 356, and Darnley’s Est., MacD. 358. 
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Rules of Rute or 17TH oF Aprit, 1899. 
20th July, 
1899. SUPPLEMENTAL TO THE RuueEs oF 9TH NovemsBeER, 1898. 


In cases where an Originating Notice has not yet been served, and 
the Landlord and Tenant are desirous of having the Fair Rent of a 
holding fixed by the Land Commission, and have agreed that the 
matter shall, in the first instance, be referred to two Court Valuers 
to be named by the Land Commission, and directed by them to 
report. to the Court in accordance with the above Rules, the Land- 
lord and Tenant may serve upon the Land Commission an 
Originating Notice in Form No. 78 or No. 79, appended hereto, 
according as the Fair Rent is to be fixed for a First or Second 
Statutory Term. 


See notes to Rules of 9th November, 1898, ante, p. 762, and Forms Nos. 78 and 79, 
post, pp. 806-7. 


Russ or Juty 207TH, 1899. 


It is hereby ordered that the following Rules shall from and 
after this date, and until further Order, take effect and be in force 
in relation to all proceedings under the Land Law Acts. 

1.—Where in connection with any proceedings under and in 
pursuance of the Land Law Acts, the parties are by the General 
Rules of the Irish Land Commission, dated the 2nd day of 
January, 1897, and the Forms thereunder, as well as by any 
Rules incorporated therewith, required, in setting forth the 
particulars of a holding, to state the name of the Poor Law 
Union within which such holding is situate, they shall hence- 
forth, in lieu thereof, specify the name of the Rural, or Urban, 
or partly Rural and partly Urban District, within the meaning 
of the Local Government (Ireland) Act, 1898, within which the 
holding which is the subject of the proceedings is situate, and 
all Forms issued under the Rules in question shall from this 
date be deemed to stand amended accordingly, and after the 
date hereof no notice shall be received (except by leave of the 
Court) unless the particulars now required to be furnished are 
supplied. 

2.—Where an application is made to the Court to fix a Fair 
Rent of a holding, such application shall be accompanied (a) by 
an Extract from the Valuation Books, showing for the year 
referred to in the Local Government (Ireland) Act, 1898, as the 
Standard Financial Year, the valuation of the agricultural land, 
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and other hereditaments comprised in the holding (such extract 
to be certified by the proper officer of the Valuation Office in 
Dublin), or (4) by the prescribed certificate issued by the Secre- 
tary of the County Council, including the Town Clerk of a 
County Borough, in accordance with the provisions of Section 
54 (10) of the Local Government (Ireland) Act, 1898. 

3.—Urban and Rural District Councillors shall be qualified 
to witness the signature of a tenant, as well as the other persons 
referred to in No. 95 of the General Rules of the 2nd January, 
1897. 

4.—Where a Fair Rent is fixed by the Court after the day 
upon which the Local Government (Ireland) Act, 1898, comes 
into operation, and which is referred to in that Act as the 
Appointed Day, the Schedule under Section 1 of the Land Law 
(Ireland) Act, 1896, shall be in Form No. 39, 39a, or 39s, 
appended hereto, according as the holding is situate in a Rural 
District, or partly in a Rural and partly in an Urban District, 
or in an Urban District, within the meaning of the Local 
Government (Ireland) Act, 1898, respectively, and the Form 
No. 39 prescribed by No. 133 of the General Rules of the 2nd 
January, 1897, shall cease to be applicable from that day. 

5.—Number 80 of the Rules of the 2nd January, 1897, and 
so much of Numbers 83 and 84 of these Rules as refer to the 
certified extract from the Valuation Books, are hereby 
rescinded, save in cases where the Order appealed against bears 
date on or before the day referred to in the foregoing Rule as 
the Appointed Day. 


RULES AS To Souicrror’s Frrs anp Costs. 
(2np January, 1897.) 


1. In all proceedings under the Land Law Acts the fees specified 
in the schedule to these Rules annexed, shall be the lawful fees and 
emoluments for the discharge of the duties therein specified by 
solicitors, and, subject to the powers by the said Acts, or hereinafter 
given to the Court, no other fees or emoluments shall be recoverable 
for the discharge of such duties, or be allowed in any bill of costs, 
between party and party, or (in the absence of special agreemeat) 
(a) between solicitor and client. They shall be taxable (6) in the 
Court of the Land Commission by the Registrar, or other officer of 
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Rulesas the Commission, to whom the duty may be assigned, and in the Civil 
Jane 1807. Bill Court by the Clerk of the Peace, his Deputy, or principal 
i Assistant. 

As to the recovery of costs ordered to be paid under this and the following Rules, 
see Rule 97, ante, p. 740. Where a writ of fieri facias is issued the party taking it 
out is entitled under that Rule to a fee of five shillings. 

(a) A “special agreement,” to override the schedule of costs, must be an agree- 
ment in writing, as contemplated by the Solicitors Act, 1870: Manley v. Massereene, 
MacD. 346. 

(b) As a general rule, the Court will not refer for taxation costs which had been a 
long time furnished; but under special circumstances this may be done: Mahony 
v. Given, MacD. 347. 

Excessive charges form such special circumstances, on account of which costs 
may be referred for taxation more than a year after they have been furnished: 
Mahony v. Given (ubi supra). 


2. The fees specified shall include all outlay except postage, 
Court fees, fees for service, fees to counsel, and expenses of process 
servers and witnesses. 


8. The Court in all cases shall have power, when a solicitor is 
specially employed outside the district where he usually practises, or 
under other special circumstances, to increase the fees allowed to the 
solicitor for any party beyond the amount specified in the schedule, 
and this either as between party and party, or as between solicitor 
and client, or both. 

As to the nature of the “special circumstances” under which the Court will 
increase the fees payable to solicitors; and as to the costs which will be allowed in 
such cases, see Manley v. Massercene, MacD. 346, and Connolly v. Stewart, 4 Greer 
134. 

4. Where two or more cases, involving similar questions, and 
arising with respect to holdings held under the same landlord, are 
heard at the same place and sittings, the Court shall have power to 
award to the solicitor conducting the same a bulk sum for his costs 
im respect of all the cases in which he so appears, and, if necessary, 
to settle the proportions in which the same shall be borne and 
received respectively, 


5. The Court shall have power to give or withhold the costs either 
in the whole or in part of any proceedings under the said Acts, and 
to direct the same or any portion thereof, to be paid by either party, 
and generally to make such orders with reference to the payment of 


costs as having regard to the circumstances of any case it shall deem 
meet. 
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As a general rule no costs are awarded to either party on the hearing of an 
application to fix a fair rent; but if the conduct of either party be such as to 
deserve reprobation, such cases may be treated as exceptions (per O’Hacan, diss 
Adams v. Dunseath, MacD., at p. 17). And where there is a direct contradiction 
between the parties on a question of importance, such as the existence of the 
Ulster tenant-right, the successful party may be awarded costs: Philips v. 
Westenra, MacD. 343. 

Where an originating notice is dismissed on the ground that the holding is not 
within the Acts, costs are in general awarded to the landlord. As to the mode of 
recovering such costs, see Rules 96 & 97, ante, pp. 739-740. 

Costs may, however, be refused to a successful party on sufficient grounds, such 
as his having recklessly made charges against the good faith of his opponent: 
M*Keague v. Hutchinson, MacD. 516. 

Where cases have been adjourned upon the terms of one party paying the costs 
of the day, the payment of such costs is a condition precedent to the case being 
called on again: O’Hara v. M‘Geough, 161. L. T. R. 36; MacD. 348. For scale of 
costs of the day, see post, p. 772. 

Under “ special circumstances ” costs may be increased; as to which see Manley 
v. Massereene, MacD. 346, and Clause 3, ante. 

Where a case is struck out -owing to the non-appearance of the tenant, even 
though he is in no default, the landlord is entitled to costs: Murphy v. Caldwell, 
MacD. 345. 

In granting motions for the substitution of service the Court will not give costs . 
Baldwin v. Heas, R. and D. 7; MacD. 348. 

Where a landlord persisted in a motion for particulars after intimation from the 
tenant’s solicitor that he would give every information in his power, the landlord 
was ordered to pay the costs: M‘Can v. Parnell, MacD. 349. 

As to issuing execution for costs, see Rules of January, 1897, Nos. 96 & 97, ante, 
pp. 739-740. 

As to the effect of the Land Act, 1881, upon costs in the High Court in actions 
for rent not exceeding £20 and in ejectments, see Land Act, 1881, Sec. 51, and 
notes thereto, ante, pp. 339-340. 


6. The schedule of fees hereby settled is intended to be the 
remuneration for all business done as well before as after the case is 
opened in Court. If the case be not opened in Court one-half only 
of the specified fees shall be allowed. 


See Smith v. Duffy, 32 Ir. L. T. R..112. 


7. The costs on appeal before the Land Commission shall follow 
the same scale, but subject to be increased by the Court where the 
appeal is not heard in the same county in which the case was heard 
below. 

The rule of the Court as to costs of appeals. and re-hearings was laid down by 
O’Hacan, J., in Smith v. Smith, MacD. 343, as follows:—If the decision of the 
Court Plow is sustained the appellant, whether landlord or tenant, pays the costs. 


If the landlord be the appellant he is entitled to costs against the tenant only 
in case the old rent is restored. If the rent be fixed higher than the decision of 
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Rules as _— “he Sub-Commission, but lower than the old rent, each party bears his own costs, 


ae me unless there are exceptional circumstances in the case. 
oe ; General Rules as to costs upon appeals have now been issued. See page 769, 


post. 
If the appeal be withdrawn the respondent is entitled to such costs as were 


properly and necessarily incurred up to the date of withdrawal. See Colquhoun’s 


Estate, MacD. 343. 
Where the appeal is on a question of law, the successful party is, as a rule, 


entitled to costs. See Shinnick v. Beresford, MacD. 516. 

The Court has power under this Rule to increase the scale costs where the 
appeal is not heard in the same County in which the case was heard below; but 
this power is only exercised in special cases, and under exceptional circumstances . 
Newton v. Kavanagh, 321. L. T. R. 52. (Merepira, J.) 


8. Where an appeal is withdrawn before being listed (a) for 
hearing no costs shall be allowed, unless it is shown that the same 
were properly incurred. 

(a) i.e., in the revised list. The amount usually allowed is five shillings over 
and above outlay properly and necessarily incurred. 


9. Where an appeal is withdrawn after being listed for hearing, 
such costs shall be allowed as have been properly incurred up to 
receipt of notice of withdrawal, but in such case the solicitor’s fee 
shall not exceed one-half of the fee specified in the Schedule hereto. 


An appeal may be withdrawn when called on for hearing in Court. 
This Rule applies even when no notice of withdrawal has been given to the 
solicitor for the opposite party: Wise Lowe v. Ahern, 29 1. L. T. R. 56. 


10. Where costs have been incurred by Receivers, Executors, 
and others in proceedings in the Land Commission Court, directed 
or sanctioned by an Order of the High Court or Court of 
Bankruptcy, and such Court has ordered the costs so incurred to be 
taxed as between solicitor and client, such costs may be taxed by the 
proper officer of the Land Commission Court, and in the absence of 
any such direction as hereinafter mentioned, shall be taxed accord- 
ing to the ordinary scale of costs of proceedings in the Land Com- 
mission Court. Special expenses and fees shall be allowed if the 
Order of the High Court or Court of Bankruptcy directs that the 
costs shall be taxed as if upon a special agreement for allowing such 
expenses and fees, and every such taxation by the proper officer of 
the Land Commission Court shall be without prejudice to further 
allowance by the High Court or Court of Bankruptcy if it should so 
think fit. 
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GENERAL RULES AS TO COSTS UPON RE-HEARINGS IN 
FAIR RENT CASES, SUBJECT TO ANY SPECIAL 
ORDER THE COURT MAY MAKE IN PARTICULAR 


CASES. 
When the Landlord Appeals. 
If the Judicial rent be affirmed . Tenant entitled to costs. 
If the Judicial rent be reduced Ditto. 


If the Judicial rent be increased, 


ar ozinby rene nol restored : Each party abides his own costs. 


If the former rent be restored . Tenant pays costs. 


When the Tenant Appeals. 


If the Judicial rent be affirmed . Landlord entitled to costs. 
If the Judicial rent be increased . Ditto. 
If the Judicial rent be reduced . Each party abides his own cosis. 


When Landlord and Tenant both Appeal. 
Save in Special Cases, each party abides his own costs. 


When an Appeal is withdrawn, prior to the opening of the case 
in Court, the Respondent is entitled to claim any costs that have 
been necessarily and properly incurred by him up to the date of the 
withdrawal of Notice of Re-hearing given to the other party. 


SCHEDULE OF FEES. 


Sate or TENANCIES. 


For all proceedings consequent on a tenant’s notice oie 
of his intention to sell his tenancy where an crigin- 
ating notice is served, from the first originating 
notice up to and including the payment and dis- 
tribution of the purchase-money. 
Where the rent of the holding mentioned in the tenant’s notice of 
intention to sell does not exceed £5, 10 
Where such rent exceeds £5 and does not exceed £15, een: 
Where such rent exceeds £15, and is under £50, 300 
Where rent exceeds £50, S00 


The above scale shall likewise apply: 
1. In case of sale by an execution creditor, assignee in bankruptcy, personal 
Tepresentative, or other person selling the tenancy : 


3D 
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2. Where the landlord makes application to the Court to sell the tenancy by 


reason of the default of the personal representative to nominate a successor to 


the tenancy or sell. 
Farr Renvr. 


Where application is made to fix a fair rent. 
For all proceedings from the originating notice to the final order of the 


Court 


Where the rent stated in the originating notice does not exceed £5, 010 0 
Where it exceeds £5, but does not exceed £15, ZT 058 
Where it exceeds £15, but does not exceed #50, . : : : A ee li) 
Whiere it exceeds £50, but does not exceed £100, a .0F0) 
Where it exceeds £100, : ; ; 4 0. 0 
Where the application to fix a fait® rent is =e by a lessee or grantee 

the above fees shall be increased one half. 

Where Counsel is employed. 

Instructions for counsel’s brief, and attending counsel, where rent is over 

£5, and under £50, _ . : : ; : 5 ‘ A ‘ 5 ~ _ OF 638) 
When £530, or over, é 2 : i > P = » ~ GIS 
Brief of documents for each eee of six folloes : Z = «OS Lae: 
In cases of agreements fixing the fair rent of Roane 

and agreements under Section 17 of the Land Law 

(Ireland) Act, 1896. 
For all proceedings from the preparation of the agreement to the obtain- 

ing the certificate of the filing thereof. 
If the rent stated in the agreement do not exceed £5, _ . - : « HONORED, 
Tf it exczed £5, but do not exceed £15, . A : : : « CLO 
If it exceed £15, but do not exceed £50, . : : ‘ : d ~) Petes) 
If it exceed £50, 3 ; ; ‘ ; : ‘ : : P : » 2 @.0 

JupiciAL Leases AND FrxEp TENANCIES. 

To the solicitor preparing a judicial lease, for preparing and furnishing 

the draft lease, obtaining the approbation thereof by the Court, 

engrossing the lease and counterpart, and obtaining the execution 

of the same by all necessary parties, and the signing by the County 

Court Judge (or the sealing by the Land Commission, and all things 

incidental to the above matters (except the stamp duty on the lease 

and counterpart, Court fees, fees to counsel, and postage) : 
Tf the rent, subject to which the lease is made, do not exceed £5, OMe 
If it exceed £5, and do not exceed £30, 2 Po 
If it exceed £30, 5 0 0 


Tf a solic:'tor be employed by the opposite otal such solicitor for 
approving of draft lease and attending in Court to consent whenever 
necessary, half the foregoing fees. 

For preparing the agreement to create a fixed tenancy 
(where the approval of the Court is required) and 
all subsequent proceedings, up to and including the 
exccution and approval of the grant. 

The same fees as in the case of a judicial lease. 
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MISCELLANEOUS. 


The following shall be the scale of fees where the rent 
stated in Notice’ of Application exceeds £5, and 
does not exceed £50:—Where the rent does not ex- 
ceed £5 the fees shall be one-half, and where the 
rent exceeds £50 the fees shall be double of the 
following :— 

In case of application by a tenant to restrain proceedings under a notice 
to quit. 

To the tenant’s solicitor for preparing the affidavit in support of the 
application, settling the originating notice, and also for the proceedings 
down to the final order of the Court, 

To landlord’s solicitor if the application be resisted, fs 

In case of application by tenant to let portion of a holding for the use 
of labourers. 

For all proceedings from the originating notice to the final order of 
the Court. 

To the tenant’s solicitor, 

To the landlord’s solicitor if the Pa ra be siaiated. c 

In case of an application by the landlord for the eiieap Ged of a holding 
under Section 5, Section 8, or Section 21 of the Land Law (Ireland) 
Act, 1881. 

For all proceedings from the originating notice to the final order of 
the Court. 

To the solicitors of the landlord and tenant respectively, . 

In case of application under Section 10 of the Land Law aera os 
1896. 

For all proceedings from the originating notice to the final order of 
of the Court. 

To the applicant’s solicitor, : : ; 

To the tenant’s solicitor, if the application is resisted, 

In case of application for apportionment of rent under Section 13 of 
Land Law (Ireland) Act, 1896. 

For all proceedings from the originating notice to the final order of 
the Court. 

To the applicant’s solicitor, 

To the solicitor of the opposite party whore tne Sr itcabiori is yesatea: 

In case of applications under Section 17 of the Land Law (Ireland) Act, 
1881, and Section 9 of the Land Law (Ireland) Act, 1896. 

To the solicitor of the applicant for preparing the affidavit in support of 
the application, settling the notice of motion, and for the proceedings 
down to the final order of the Court, 

To the solicitor of the tenant, if the application is eiatad 


CounsEL’s FEEs. 
Where rent of holding is under £30, 


Where rent is £30 or over, E 
- Where the rent exceeds £100, the alee fees may, if eed shat a 


inereased at the discretion of the Taxing Officer. 
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quia, Land Commission. 
TAXATION OF Costs. 
To solicitor attending taxation, 


Freres FoR PROFESSIONAL VALUERS. 


Where rent of holding is under £30, 

Where rent is £30 and under £50, 

Where rent is £50 and under £100, : 

Where the rent exceeds £100, the above fees may, if docked one be 
increased at the discretion of the Taxing Officer. 


Costs or Motion (WHEN ALLOWED). 


Where rent as stated in originating notice is under £10, 

Where rent as so stated is £10 and under £30, 

Where rent as so stated is £30 and under £100, 

Where rent as so stated is £100 and over, : . : 
The above scale may be varied by the Court in any particular case. 


Costs oF THE Day. 


Where rent as stated in originating notice is under £10, 
Where rent as so stated is £10 and under £30, 

Where rent as so stated is £30 and under £100, 
Where rent as so stated is £100 and over, 
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| SCHEDULE OF FORMS. 


Form No. 1 (Rule 98). 
County 


Record No. 
LAND LAW ACTS. 


| Parricutars—[The following particulars must be accurately filled up]. 
|Name of TLandlord, and Residence eos ~ : z 


| 


of Landlord if known, - - | PSE 2 a - 
|Name and Residence of Landlord’s ( Sa ; 
Agent, ifany  - - ee 2 ne Be 
| eee 
|Name and Residence of Tenant - 
/Post Office from which Tenant re- = 
ceives his Letters - - 
|) HOLDING— 
2. 
County | * Poor | aw Union Electoral Division 


| 


,t Name by which Lands are ey 
on Ordnance Survey Map, 


Area in Statute Measure Rent of Holding Tenement Valuation 


a) Eo 


P € 
| a De ee ee en 


Ss. Bi | d. 


A. | R. 


NovicE OF INTENTION TO SELL TENANCY. 
Take notice, that it is my intention to sell my Tenancy in the above holding. 
[To be dated and signed by the Tenant.] 


} 
i 


| To———__ 
The Landlord of the above holding. 


Form No. 2 (Rules 99 and 117). 
t{Heading same as in Form No. 1 with the addition of the words “The Proceed- 
‘ings under this Notice are intended to be carried on before the ” 
[State either “ Civil Bill Court of the County,” or “ Land Commission,’ 
of Party.] 
*Now Rural or Urban District. See rules of 20th July, 1899, p. 764, ante. 
+ his can be ascertained by reference to the Poor Rate Receipts, or from the 


Clerk of the Union. ; ‘ ; ; 
_ tIf the personal representative of a deceased tenant gave notice of intention to 


sell, the heading should be the same as Form No. 16. 


’ 


at choice 
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Rules of 
Jan., 1897. 


oe, 


4 


Ce Land Commission. 


OricinaTine Notice or APPLICATION BY LANDLORD TO ASCERTAIN TRUE VALUE OF 
TENANCY WITH A VIEW TO PURCHASE. 

Having received notice from you of your intention to sell the tenancy in the 
above holding, and having disagreed with you as to the terms of the purchase 
thereof by me, I, electing to purchase the same under Section 1 of the Land Law 
(Ireland) Act, 1881, apply to the Court to ascertain the true value thereof. 


[Z'o be dated and signed by the Landlord or his Solicitor.] 
To ———— 
The Tenant of the above holding, 


or the personal representative of a deceased tenant. 


Form No. 3 (Rule 100). 
*[Heading same as Form Wo. 1.] 


Noricr By TENANT OF THE NAME OF PURCHASER (OTHER THAN LANDLORD), AND OF THE 
CONSIDERATION AGREED TO BE GIVEN. 
I have agreed to sell the tenancy in the above holding. The name of the 


Purchaser is of and the consideration agreed to be given by him for 
the purchase is £ 


[To be dated and signed by the person who sold the tenancy.] 


* Tf the sale was made by an Execution Creditor the heading should be the same 
as Form No. 13; if by the personal representative of a deceased tenant the heading 
should be the same as Form No. 16; or if by the Assignees in Bankruptcy, or a 
person having carriage of the sale under the order of any Court, the heading should 
be the same as Form No. 17. 


Form No. 4 (Rule 101). 
*[Heading same as Form No. 2.] 


OrIGINATING Notice or APPLICATION BY LANDLORD TO DECLARE SALE oF TENANCY Vorb. 


I apply to the Court to declare void the sale made or agreed to be made by you 
of the tenancy in the above holding to 


this application because you have failed to 
[State either “ Give me notice of your intention to sell the tenancy; ” or, “ Give me 


notice of the name of the purchaser; ” or, “ Give me notice of the consideration agreed’ 
to be given for the tenancy.’ 


and I make 


[To be dated and signed as in Form No. : Fal 
To 


The Tenant of the akove holding, 
And the person by whom sale was made. 


*Tf the sale was made by an Execution Creditor the heading should be the same 
as Form No. 13; if by the personal representative of a deceased tenant the heading 
should be the same as Form No. 16: or if by_the Assignees in Bankruptcy, or a 


person having carriage of the sale under the ord f ' i 
fo the-some stein: ae. er order of any Court, the heading should 
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Form No. 5 (Rules 102 and 106). 
*(Heading same as Form No. 1.] 


Notice oF REFUSAL BY LANDLORD TO ACCEPT PuRCHASER AS TENANT ON REASONABLE 


GROUNDS. 
I refuse to accept of the purchaser named in your notice of 
the day of 18 , as my Tenant on the following reasonable 


grounds :— 
[State specifically the grounds on which the Purchaser is objected to.] 


[To be dated and signed by the Landlord, or by his Agent on his behalf .] 


* If the sale was made by an Execution Creditor the heading should be the same 
as Form No. 13; if by the personal representative of a deceased tenant the heading 
should be the same as Form No. 16; or if by the Assignees in Bankruptcy, or a 
person having carriage of the sale under the order of any Court, the heading should 
be the same as Form No. 17. 


Form No. 6 (Rules 103, 106, and 120). 
*(Heading same as Form No. 2.] 


OricinatinG Notice or APPLICATION BY TENANT TO DECLARE LANDLORD'S GROUNDS OF 
REFUSAL OF PURCHASER NOT REASONABLE. 
I dispute your grounds of refusal to accept as your Tenant of “ 
the purchaser of the tenancy in the above holding, and I apply to the Court to 
declare your grounds of ‘refusal not reasonable. 


[Zo be dated and signed by the person disputing the grounds of ‘refusal or his 
Solicitor.] 

* Tf the sale was made by an Execution Creditor the heading should be the same 
as Form No. 13, if the sale was made by the personal representative of a deceased 
tenant, or where a person has been nominated to succeed to the tenancy, or where 
notice of the bequest of a tenancy has been served, the heading should be the same 
as Form No. 16, or if the sale was made by the Assignees in Bankruptcy, or a person 
having carriage of the sale under the order of any Court, the heading should be 
the same as Form No. 17. 


Form No. 7 (Rules 104 and 106). 
*(Heading same as Form No. be] 


Notice By LANDLORD OF OBJECTION TO PURCHASER WHEN IMPROVEMENTS HAVE BEEN 
MADE AND SUBSTANTIALLY MAINTAINED BY LANDLORD OR HIS PREDECESSORS. 

I assert that the permanent improvements on the above holding, in respect of 
which, if made by you or your predecessors in title, you would have been entitled to 
compensation under the provisions of the Landlord and Tenant (Ireland) Act, 1870, 
as amended by the Land Law (Ireland) Act, 1881, have been made and substantially 
maintained by me or my predecessors in title, and not by you or your predecessors 


in title. 
And I refuse to accept of the purchaser named in your notice 
of the day of 18 as my tenant. 


[To be dated and signed by the Landlord, or by his Agent on his behalf.] 


*Tf the sale was made by an Execution Creditor the heading should be the same 
as Form No. 13, if by the personal representative of a deceased tenant the heading 
should be the same as Form No. 16, or if by the Assignees in Bankruptcy, or a 
person having carriage of the sale under the order of any Court, the heading should 
be the same as Form No. 17. 


Rules of 
Jan., 1897. 
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Rules of Form No. 8 (Rutes 105, 106, and 120). 
Janey: *[Heading same as Form No. 2.] 


‘Oreqanarine Notice of APPLICATION BY TENANT DISPUTING THE FACT OF IMPROVEMENTS 
HAVING BEEN MADE AND SUBS®ANTIALLY MAINTAINED By LANDLORD OR HIS PREDE- 
CESSORS. 

I dispute your assertion that the improvements mentioned in your Notice of the 
day of 18 have been made and substantially maintained by you 
or your predecessors in title, and I consequently dispute the validity of your 

objection to of as the purchaser of the tenancy, and I 


apply to the Court for its decision. 
[Zo be dated and signed by the person disputing the landlord’s objection to purchaser, 
or his Solicitor. ] 
* If the sale was made by an Execution Creditor the heading should be the same 
as Form No. 13, if by the personal representative of a deceased tenant the heading 
should be the same as Form No. 16, or if by the Assignees in Bankruptcy, or a 


person having carriage of the sale under the order of any Court, the heading should 
be the same as Form No. 17 


Form No. 9 (Rule 107). 
[Heading same as Form No. 1.] 


Norick oF consENT BY LANDLORD THAT IMPROVEMENTS MADE OR PAID FOR BY HIM OR 
HIS PREDECESSORS SHALL BE SOLD ALONG WITH THE TENANCY. 

I consent that the permanent improvements on the above holding which have 
been [made or paid for] by [me or my predecessors in title, solely or jointly with 
you, or jointly with your predecessors in title] shall be sold along with your tenancy 
in the above holding. 


[Lo be dated and signed by the Landlord, or by his Agent on his behalf.] 


Form No. 10 (Rule 108). 
[Heading same as Form No. te] 


OricInaTING Novice or APPLICATION TO HAVE PurciAsE Monry oF TENANCY AND 
LanpDiorp’s IMPROVEMENTS APPORTIONED. 


The tenancy in, and the Landlord’s improvements upon, the above holding having 
been sold together, and having produced the sum of £ » LI or we] apply 
to the Court to apportion the said sum of £ » as between the respective 
values of the said tenancy and the said improvements. 


[Lo be dated and signed by the Landlord and Tenant, or their Solicitor, if applica- 
tion be by both; by the one making the application if made by one only, or by 
his Solicitor. ] 

To —_—_ 

(The Landlord of the above holding, or the Tenant of the above holding, if made 

by one only; if made by both to be omitted.] 
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Form No. 11 (Rule 109). 
*|Heading same as Form No. 1.] 
Notice oF Crarm By LANDLORD AGAINST OUTGOING TENANT FoR ARREARS OF RENT, OR 
OTHER BREACHES OF THE CONTRACT OR CONDITIONS OF TENANCY. 

Take notice, that I claim the sum of £ , of which the following are the 
particulars : 

[State here particulars in respect of which the sum is claimed, as for instance— 
Arrears of Rent, £ , stating gales; Breach of a contract to repair, £ 
Total, £ a 


[Zo be dated and signed by the Landlord, or by his Agent on his behalf. |] 


e) 


To 
The outgoing Tenant of the above holding and the Purchaser. 


*If the sale was made by an Execution Creditor the heading should be the same 
as Form No. 13; if by the personal representative of a deceased tenant, the heading 
should be the same as Form No. 16, or if by the Assignees in Bankruptcy, or a 
person having carriage of the sale under the order of any Court, the heading 
should be the same as Form No. 17. 


Form No. 12 (Rule 111). 
*[Heading same as Form No. 1.] 
NoticE BY OUTGOING TENANT ADMITTING OR DENYING THAT THE SUMS CLAIMED BY 
LANDLORD ARE DUE. 
[<I admit that the sum of £ claimed by the notice of the day of 


18 ;° or “T deny that the sum of £ claimed by the notice of the 
day of 18 or any sum in respect of the matter stated in the said 
notice; ” or “I admit that the sum of £ in respect of (as mentioned in 


the notice of the day of , 18 ), is due by me; but I deny that any 
further sum in respect of the matter mentioned in the said notice”] is due 
by me. 


[Zo be dated and signed by the person or persons giving the notice.] 
To ———— 
The Landlord of the above holding and the Purchaser. 


*If the sale was made by an Execution Creditor the heading should be the 
same as Form No. 13, if by the personal representative of a deceased tenant, the 
heading should be the same as Form No. 16, or if by the Assignees in Bankruptcy, 
or a person having carriage of the sale under the order of any Court, the heading 
should be the same as Form No. 17 


Form No. 13 (Rule 112). 
Particulars :— 


Name of Landlord, and Residence of ( 


Landlord, if known = ath 
Name and Residence of Landlord’s ii 

Agent, if any - am SD 
Name and Residence of Tenant 


Name and Residence of oa 
Creditor - - - “) aaa 


Post Office from which Execution / 
Creditor receives his Letters -4 


[Particulars of area as in Form No. ea | 


Rules of 
Jan., 1897 


Rules of 
Jan., 1897. 


778 Land Commission. 


NoricE OF INTENTION To SeLL Hoping By ExEcuTION CREDITOR. 
Take notice that it is my intention, as an Execution Creditor of the above 
Tenant, under a judgment for £ dated , to sell the tenancy in 
the above holding by Sheriff’s sale on the day of next. 


[Zo be dated and signed by Execution Creditor, or his Solicitor on his behalf] 


To 
The Landlord of the above holding. 


Form No. 14 (Rules 113 and 118). 


[Heading same as Form No. 13 or 17, as the case may be] 
with the addition of the words 
“The Proceedings under this Notice are intended to be carried on before the* 
Court 
*[State cither “ Civil Bill Court of the County,’ or “Land Commission,” at choice 
of Party. ] 
OrrervaTine Notice or APPLICATION By LANDLORD TO ASCERTAIN TRUE VALUE OF 
TENANCY WITH A VIEW TO PURCHASE, WHEN SALE IS MADE UNDER A JUDGMENT, 
OR OTHER PROCESS OF LAW, AGAINST THE TENANT, OR FOR THE PAYMENT OF THE 
DEBTS OF A DECEASED TENANT. 

Having received notice from you as of the above Tenant of your 
intention to sell the tenancy in the above holding, I elect to purchase the same 
under Section 1 of the Land Law (Ireland) Act, 1881, and I apply to the Court 
to ascertain the true value thereof. 

[To be dated and signed by the Landlord or his Solicitor. | 
To the person serving notice of intention to sell, and to the Tenant, and, if sale 
under execution, to the Sheriff of the county. 


Form No. 15 (Rule 114). 
[Heading same as Form No. 2. 


OrIGiNATING Notice oF APPLICATION BY LANDLORD, BEING ALSO EXECUTION CREDITOR, 
TO ASCERTAIN TRUE VALUE OF TENANCY WITH A VIEW TO PURCHASE. 


Take notice that I, the above-named Landlord, being also an Execution Creditor 
of the above-named Tenant, under a writ of for £ 


elect to purchase the tenancy in the above holding, under Section 1 of the Land 
Law (Ireland) Act, 1881, and I apply to the Court to ascertain the true value 
thereof. 
(Zo be dated and signed by the Landlord or his Solicitor] 

To 

The Sheriff of the County of 
And to 

The Tenant of the above holding. 


cae 
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Form No. 16 (Rule 117) ae Rulée 8F 
Ss 


Name of Landlord, and Residence of (~~ = ee 1is9 
Landlord, if known - (ee ok es a 


Name and Residence «f Landicrd's(7 : aa 
Agent, if any : - - | 


Name and Residence of Tece: nas 
Tenant = - - cs a 


Name and Residence of Personal ( 
Representative - - = 


Post Office from which Personal Re-) _ 
presentative receives his Letters f 


[Particulars of area, &c., as in Form No. aly 


Notice oF Intention To Seri TENANCY BY PERSONAL REPRESENTATIVE OF DECEASED 
TENANT. 
Take notice that it is [my or our] intention as (Executor, or Executors, or 
Administrator] of the said Tenant to sell the tenancy in the above holding. 


[Zo be dated and signed by the Personal Representative. | 


To ————_ 
The Landlord of the holding. 


Form No. 17 (Rule 118). 

(Heading same as Form No. 16, substituting names and residence of assignees in 
bankruptcy, or person having carriage of sale, for those of personal 
representatives. | 

Novice oF INTENTION To SELL HoupINc, IF GIVEN BY ASSIGNEES, IN BANKRUPTCY OR 

PERSON HAVING CARRIAGE OF SALE UNDER THE ORDER OF ANY COURT. 

Take notice that it is [my or our] intention as [Assignees in Bankruptcy of the 
above Tenant, or having carriage of the sale of the tenancy, under an order of the 
[set out name of Court] dated the day of 18 ,{ to sell the tenancy 
in the above holding. 


[Zo be dated and signed by the person or persons giving the notice.] 
To 
The Landlord of the above holding. 


The Tenant of the above holding. 


To 


Form No, 18 (Rule 119). 
[Heading same as Form No. 1.] 

Norice py LANDLORD OF INTENTION TO PURCHASE TENANCY AS A MEANS OF SECURING 
THE SUM DUE TO HIM FOR ARREARS OF RENT AND BREACHES OF CONTRACT OF 
TENANCY. 

Take notice that I claim that the sum of £ is due to me by you, of 
which the following are the particulars :— 

[State particulars briefly here, as for instanec—Arrears of Rent (specifying gales), 

£ ; Breach of contract to repair, £ ; Total, £ ] 


Rules of 
Jan., 1897. 


780 Land Commission. 


and that I am not desirous of purchasing your tenancy in the above holding 
otherwise than as a means of securing the payment of the said sum of £ : 
but that I claim to be declared the purchaser of the said tenancy at that sum 
if you determine to proceed with the sale, and if no purchaser can be found 
within three months after the service of this Notice who will give the said 
sam of £ or a greater sum. 


[Zo be dated and signed by the Landlord, or his Agent on his behalf.] 
To ————,, the Tenant of the above holding. 


Form No. 19 (Rule 119). 


[Heading same as Form No. 2.] 
OricInaTING NoTICE oF APPLICATION BY TENANT DISPUTING SUMS CLAIMED TO BE DUE 
By LANDLORD. 
I dispute that the sum of £ claimed by your Notice of the day of 
18 is due by me to you; and I apply to the Court to have it deter- 
mined whether any, and, if any, what sum is due by me to you in respect of 
the matters mentioned in your said Notice. 


[Yo be dated and signed by the Tenant or his Solicitor.] 
To ————,, the Landlord of the above holding. 


Form No. 20 (Rule 119). 


[Heading same as Form No. 2.] 
OrternaTING Notice oF APPLICATION BY LANDLORD TO BE ADJUDGED THE PURCHASER 
OF A HOLDING AT THE SUM CLAIMED FOR ARREARS OF RENT AND BREACH OF 


CONTRACT. 
I apply to the Court to be adjudged the purchaser of your holding at the 
sum of £ stated as due by you to me in my notice of the [state date of 


notice of intention to purchase as means of securing arrears of rent, and breach of 
contract] of 
[Zo be dated and signed by the Landlord or his Solicitor.] 


Form No. 21 (Rule 120). 


(Heading as in Form No. 16.] 
Notice By PErRsonaL REPRESENTATIVE OF TENANT NOMINATING PERSON TO SUCCEED 


to TENANCY. 
[I (name), the Executor, or we, the Executors named in the will, dated day 
of 18, or I, the Administrator of the personal estate] of the above- 


named Tenant, hereby nominate [name and address of person nominated] being a 
(Legatee named in the said will, or a person entitled to a share of the personal 
estate of the said Tenant under the Statute of Distributions] to succeed to the 
Tenancy of the above-named Tenant in the above holding. 


[Zo be signed by the Executor or Executors, Administrator or Administrators. | 
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Form No. 22 (Rule 120). 
Rules of 
[Heading as in Form No. 16.] Jan., 1897. 
Notice py LEGATEE OR PERSONAL REPRESENTATIVE OF BEQUEST OF A TENANT'S 7 
HoLpING TO ONE PERSON ONLY. 
Take notice that the above holding was bequeathed by the will of the said 
[Tenant] , deceased, to of . And that the personal represen- 
tative of the said deceased Tenant has assented to the said bequest. 


(Dated and signed as in Form No. 1.) 


Form No. 23 (Rule 120). 


[Heading as in Form Wo. 16.] 
Novice OF REFUSAL BY LANDLORD TO ACCEPT LEGATEE OR NEXT OF KIN AS TENANT 
ON REASONABLE GROUNDS. 

I refuse to accept [insert name of Legatee or next of kin] ot the person 
named in your Notice of the day of 18 , on the following reason- 
able grounds: [State specifically the grounds on which the Legatee or next of kin 
is objected to.| [To be signed by the Landlord, or his Agent on his behalf]. 


To ————, the Executor or Executors, or the Administrator or Administrators or 
the Legatee of the Tenant. 


Form No. 24 (Rule 120). 
[Heading as in Form No. 16.] 

Notice By LANDLORD OF REFUSAL TO ACCEPT LEGATEE OR NEXT OF KIN AS TENANT 
WHERE IMPROVEMENTS HAVE BEEN MAD AND SUBSTANTIALLY MAINTAINED BY THE 
LANDLORD OR HIS PREDECESSORS. 

I assert that the improvements on the above holding, in respect of which, if 
made by the Tenant or his predecessors in title, he would have been entitled to 
compensation under the provisions of the Landlord and Tenant (Ireland) Act, 
1870, as amended by the Land Law (Ireland) Act, 1881, have been made and 
substantially maintained by me or my predecessors in title, and not by the 
above-named Tenant or his predecessors in title; and I refuse to accept 
of the person named in your notice of the day of 18 - 
as my Tenant. 


[Zo be signed by the Landlord, o7 by his Agent on his behalf] 
To ———, [the personal Representative of the deceased Tenant]. 


Form No. 25 (Rule 121). 
[Heading as in Form No. 16.] 
Notice py LANDLORD REQUIRING PERSONAL REPRESENTATIVE TO SELL. 

Take notice that as you, being the personal Representative of the above-named 
Tenant, have not nominated [insert “ One of the Legatees under his will,” or “One 
of the persons entitled in distribution to his personal estate] to succeed to his 
tenancy in the above holding, I hereby require you to sell the said tenancy. 


[Zo be signed by the Landlord, or his Agent on his behalf. | 


Rules of 
-Jan.. 1897. 
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Form No. 26 (Rule 121). 
[Heading as in Form No. 16.] 
with the addition of the words 
“The proceedings under this Notice are intended to be carried on before the 
[state either ‘‘ Civil Bill Court of the County,” or “Land Commission at choice 
of Party]. 
OrnicinaTinGc Noric—E or APPLICATION By LaNpDLoRD To Sera TENANCY BY REASON 
OF DEFAULT OF PERSONAL REPRESENTATIVE TO NOMINATE SUCCESSOR OR TO SELL. 
As you, being the personal Representative of the above-named Tenant, have 
not nominated one of the [““Legatees under his will,” or ‘Persons entitled in 
distribution to his personal estate’’] to succeed to his tenancy in the above 
holding, and have failed to sell the said tenancy, although required by me, by 
notice dated the day of 18  , to sell the same, I apply to the 
Court to direct a sale of the said tenancy. 


[Dated and signed as in Form No. 24.] 


Form No. 27 (Rule 123). 
[Heading same as Form No. 2.] 
ORIGINATING Novice oF APPLICATION BY LANDLORD FOR RESUMPTION OF WHOLE OR 
PART OF A HOLDING. 

I apply to the Court for an order authorizing the resumption of the part 
of the above holding, containing [if entire holding is sought to be resumed, strike 
out the words, “the part of,’ and the subsequent description] or thereabouts, 
described in the map or tracing accompanying this. Notice, for a reasonable and 
sufficient purpose, having relation to the good of the [holding or estate] namely 
{state specifically the purpose]. 


[T'o be signed by the Landlord or his Solicitor.) 


Form No. 28 (Rule 124). 
ParticuLars—(4As in Form No. 1, substituting word “lessee” for “tenant,” and 
naming Court selected, as in Form No. 2). 
Horprne. 
OrtcinatTine Notice or Apprication By Lessee To FIx Farr Rent. 

Ve the Lessee, being in bona fide occupation of the above holding, apply 
to the Court for an Order fixing the fair rent to be hereafter paid for the above 
holding, which is held under a {Lease bearing date the day of made 
by to for the Term of at the yearly rent of £ 
" [Zo be dated and signed by the Lessee or his Solicitor. ] 

) 

The Landlord of the above holding. 
{ The term Lease includes an Agreement for a Lease. 
(This Schedule is to be filled wp by the Lessee when the Tenement Valuation of the 
holding is £10 or over £10 a year.) 


ScHEDULE oF IMPROVEMENTS 
In respect of which evidence is intended to be produced, or which are intended 
to be relied on by the Lessee as having been made by him or his predecessors in 
title, with the dates at which the same were made according to the best of the 
Lessee’s knowledge and belief. 
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Form No. 29 (Rule 125). 
[Heading same as Form No. 2.] 
Orremnatinec Notice oF APPLICATION BY TENANT, OR LANDLORD AND TENANT 
JOINTLY, TO FIX Farr Rent. 

I [or we], the [Tenant, or Landlord and Tenant, as the case may be}, apply 
to the Court for an order fixing the Fair Rent to be hereafter paid for the above 
holding. 

[To be dated and signed by the party or parties making the application, or by 
his or their Solicitor. | 
To ———— - 

The Landlord of the above holding, if application be not made jointly. 


ScurepuLe oF IMPROVEMENTS CLAIMED. 


Form No. 30 (Rule 125). 
[Heading same as Form No. 2.] 
OrIGINATING NOTICE OF APPLICATION By LANDLORD TO FIX Farr Rent. 

1 , the Landlord of the above holding, having demanded that the Rent 
of the above holding should be increased to £ a year, which the Tenant 
has declined to accept [or having failed to come to an agreement with the Tenant 
as to the Rent, viz. (state specific nature of disagreement)], apply to the Court 
for an Order fixing the fair rent to be hereafter paid for the above holding. 

[To be dated and signed by the Landlord or his Solicitor.] 


Form No. 31 (Rule 125). 
Srconp Statutory TERM. 
Particutars—[_As in Form No. 1.] 
Hoxpine. 


County * Poor Law Union Electoral Division 


| 


Name by which Lands are known on Ordnance Survey Map. [This can be ascer- 
tained by reference to the Poor Rate Receipts or from the Clerk of the Union. ] 


{ | 
Area in Statute Measure | Rent of Holding and Gale Days Tenement Valuation 


= 7 ai P. £ s. d. £ | da 
| | 
| Gale Days, 
| 
f 4 

ee | | Z 
Name of Landlord in Name of Tenant in | Record No. of Case as 
Order or Agreement fixing , Order or Agreement fixing stated in Ordor or Agreemen 
Fair Rent | Fair Rent fixing Fair Rent 


ON ow Raral or Urban District ; see Rules 20th July, 1899, ante, p. 764. 


Rules 
Jan., 1897. 


Rules of 
Jan., 1897. 


7184: Land Commission. 


The proceedings under this Notice are intended to be carried on before the 
[state either “Civil Bill Court of the County,” or “Land Commission” at choice 
of party]. 


OricinaTiInG Notice oF APPLICATION BY TENANT, OR LANDLORD AND TENANT 
JOINTLY, TO FIX Farr RENT. 

I [or we] the [Zenant, or Landlord and Tenant, as the case may be], apply to the 
Court for an Order fixing the Fair Rent to he hereafter paid for the above hold- 
ing upon which a Fair Rent has already been fixed by [Here state whether by 
order or by agreement. Date of the order or of the filing of the agreement to be 
given as accurately as possible], dated (or filed) the day of lite 

[To be dated and signed by the party or parties making the application, or his or 
their Solicitor.] < 

To—The Landlord, if application be not made jointly]. 


SCHEDULE OF IMPROVEMENTS CLAIMED. 


» 
Form No. 32 (Rule 125). 
Seconp SratuTory TERM. 
(Particulars as to area, parties, &c., as in Form No. 31.) 
OricinaTiInG NoticE or APPLICATION BY LANDLORD TO FrIx Farr REnv. 

I, , the Landlord of the above holding, upon which a Fair Rent has 
already been fixed by [state whether by order or by agreement. Date of the order 
or of the filing of the agreement to be given as accurately as possible] dated (or 
filed) the day of 18 , having demanded that the Rent of the above 
holding should be increased to £ a year, which the Tenant has declined to 
accept [or having failed to come to an agreement with the Tenant as to the 
Rent, viz. [state specific nature of disagreement] apply to the Court for an 
Order fixing the Fair Rent to be hereafter paid for the above holding. 


[Zo be dated and signed by the Landlord or his Solicitor. | 


Form No. 33 (Rule 126). 
[Heading and Particulars as in Form No. 28. ] 
OricinaTING Novick oF APPLICATION BY LEssEE, WHO DESIRES TO BE DEEMED AND 


DECLARED TENANT OF A PRESENT TENANCY, BUT DOES NOT REQUIRE A Farr REnt 
TO BE FIXED. 


dle) » the Lessee, am in bona fide occupation of the above holding, 
which is held under a Lease bearing date the day of made by 
to for the Term of at the yearly rent of £ 


2. I desire to be deemed and declared tenant of a present tenancy in the 
said Holding. 


[Z'o be signed by the Lessee or his Solicitor. ] 
To ———— [the Landlord of the above holding]. 


The term Lease includes an Agreement for a Lease. 


Notice of the Landlord’s intention to dispute the right of Lessee (Form 34) 


must be served on the Lessee and the Court within one month from the service 
of the application. 
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Form No. 34 (Rule 126). Rulesior 
[Heading same as Form No. 28.] Jan., 1897. 


Noricze By LANDLORD DISPUTING RIGHT OF LESSEE TO BE DEEMED AND DECLARED 
TENANT OF A PRESENT TENANCY WHERE A Farr RENT IS NOT SOUGHT TO BE 
FIXED. 

I, , the Landlord, submit to the Court that you are not, under the 
provisions of the Land Law Acts, entitled to be deemed tenant of a present tenancy 
in the holding mentioned in your originating notice served on me, on the grounds 
that [state the grounds intended to be relied on in opposition to the right claimed 
by the Lessee]. 

[To be dated and signed by the Landlord or his Solicitor.] 


Form No. 35 (Rule 128). 
_ PaRTICULARS.— 
Name of Landlord and Residence of Landlord, if known, 
Name and Residence of Landlord’s Agent, if any, 
Name and Residence of Tenant making the Application, 
Post Office from which Tenant receives his Letters, 
Names and Residences of other Joint Tenants or Tenanis in Common of 


Holding, 
Ho3pina. 
County | Rural or Urban District | Electoral Division 
Name by which Lands are known). 
on Ordnance Survey Map § 
Area in Statute Measure Rent of Holding Tenement Valuation 
A. 


a oes £ Ss. d. £ Sen has B 


Area of portion of Holding separately , 
occupied, in respect of which Proportion of Rent payable by Tenant 


application is made applying 


A. R. js £ Se d, 


The proceedings under this Notice are intended to be carried on before the [state 
either “ Civil Bill Court of the County,” or ‘*LZand Commission,” at choice of 
party]. 
Ortcinatinc Notice By Joint TENANT OR TENANT IN Common TO FIx Farr RENT OF 
PORTION OF HOLDING SEPARATELY WORKED AND OCCUPIED BY HIM. 
I, , one of the [joint tenants or tenants ii common, as the case may bel, 
of the above Holding, apply to the Court for an order fixing the rent to be 


35 
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hereafter paid for the above-mentioned portion of the said Holding separately 
worked and occupied by me. 

[Vo be signed by the party making the application or his Solicitor. ] 
To ———— [the Landlord and the other Joint Tenants or Tenants in Common]. 


Form No. 36 (Rule 129). 
Application and consent to withdraw an originating notice. 


(Particulars of Holding as given in Originating Notice.] 


Application to withdraw. 

I hereby apply to the Court for leave to withdraw the Originating Notice of 
an Application to the Court to [here state nature of application, e.g., to fix a 
fair rent, &c.] lodged in this case. 

[Zo be signed by the person who lodged the Originating Notice, or his Solicitor.] 
Name and description of Witness to Signature (where necessary), 


Consent to withdraw. 
I hereby consent that the Originating Notice in this case be withdrawn. 
[Z'o be signed by the other party in the case or his Solicitor. | 
Name and description of Witness to Signature (where necessary), 
[If the person hereby consenting is the Tenant of the holding, his signature must 
be witnessed in the manner mentioned in Rule 95. The signature of a Solicitor 
need not be witnessed. ] 


Ruling. 
Let the Originating Notice in this case be withdrawn. 
Dated this day of 19 


(Signature.) 


Form No. 37 (Rule 131). 
[Heading same as Form No. 1.] 


Notice by landlord to resist application to fix fair rent. 

I submit that you are not entitled to have the rent to be hereafter paid for 
the above holding fixed by the Court, for I say that the permanent improvements 
upon the above holding, in respect of which, if made by you or your predecessors 
in title, you would have been entitled to compensation under the provisions of 
the Landlord and Tenant (Ireland) Act, 1870, as amended by the Land Law 
(Ireland) Act, 1881, have been made by me or my predecessors in title, and 
have been substantially maintained by me and my predecessors in title, and not 
made or acquired by you or your predecessors in title. 

[Zo be signed by the Landlord or his Agent on his behalf.) 


Form No. 38 (Rule 132). 
PARTICULARS— 
Name of Head Landlord and Residence, if known, 
Name and Residence of Head Landlord’s Agent, if any, 
Name and Residence of Middleman, 
Post Office from which Middleman receives his Letters, 
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Part of Horp1ne not sublet. 


County | Rural or Urban District Electoral Division 


Name by which Lands are known 
on Ordnance Survey Map 


} 


| 
Area in Statute Measure Yenement Valuation of 
of part not sub-let | Rent under Lease entire Lands under Lease 

A, R. P. | £ 8. dey £ s | 4. ; 
| | 
Of part Sublet | | | | 
AG fe Rs PR. . | 
| | | | 
| | | | | 

J 


Ua a II —E—_——————EEEE—EES 

The proceedings under this Notice are intended to be carried on before the [state 
either “ Civil Bill Court of the County,” or “ Land Commission,” at choice of 
party]. 

OrIGINATING Novice OF APPLICATION BY MIDDLEMAN WHO CLAIMS TO BE ENTITLED TO 
SURRENDER HIS ESTATE IN A HOLDING PART WHEREOF IS SUBLET, TO ASCERTAIN AND 
DETERMINE THE Farr RENT OF THE PART NOT SUBLET. 


1. I hold under a lease bearing date the day of made by 
to for the term of at the yearly rent of £ the lands of 
containing A. —— R. —— P., of which the lands specified in the heading hereof 


form a part. 

2. The rent paid by the sub-tenants of the said lands has been reduced by or with 
the sanction of the Court, so that, when added to what would be the fair rent of 
the part of the holding which is not sublet, it is of less amount than the rent 
payable by me. 

3. I apply to the Court to ascertain and determine, for the purpose of a surrender, 
the Fair Rent of the part not sublet. 

[To be dated and signed by the party making the application, or his Solicitor.] 
To———_ 

The Head Landlord of the Holding. 


Form No. 39.* 
‘SCHEDULE referred to in the order of even date herewith fixing a fair rent 
Holding in Rural District of 
Land Law (Ireland) Act, 1896. 
Particulars of Holding ascertained and recorded pursuant to Section 1 of the above 
Act, and Section 55 of the Local Government (Ireland) Act, 1898. 
County Record No. Landlord No. of Ordnance Sheet 
Tenant Date upon which holding inspected day 
Who attended inspection on behalf of Landlord? 
Who attended on behalf of Tenant? 
1. Give a concise description of the holding and the buildings thereon, stating 


189 


_ * Forms 39, 39a, and 39 are prescribed by Rules of 20th July, 1899. See ante, p. 764. 
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particulars of aspect, elevation, water supply, situation as to markets, railways, and 
county roads, etc. Also state how the holding is used, 7.e., as a tillage farm or as. 
a mixed farm, or as a grazing or dairy farm; if mainly a grazing or dairy farm state 
carrying power. 


2. Is the holding suitably used? What is the present condition of the holding 
as to cultivation, and of the holding and the buildings thereon, as to deterioration 
or otherwise? If there is deterioration, state how it is shown and has apparently 
been caused, and give like particulars as to any improved condition. 

3. Particulars of Tenement Valuation, Rates, &c. 

A. (1.) Tenement Valuation of Agricultural Land in Holding ... £ 
(2.) Tenement Valuation of Non-Agricultural Hereditaments in 
Holding 


u> 


Total Tenement Valuation £ 


B. Standard Amount under Local Government (Ireland) Act, 1898, 
Section 54, for 


(1.) County Cess upon Agricultural Land in Holding ... ee, 

(2.) Poor Rate upon Agricultural Land in Holding... ee 

(3.) County Oess and Poor Rate upon Non-Agricultural Here- 
ditaments in Holding... Se a ie es See ae 


Total Standard Amount of Rates on Holding £ 

The Benefit to the Tenant from the Agricultural Grant is half the above stated 
amount of the County Cess upon Agricultural Land, and the benefit to the Landlord 
from said Grant is half the above stated amount of Poor Rate upon Agricultural 
Land. 

4. If the tenancy has been purchased since the passing of the Landlord and 
Tenant (Ireland) Act, 1870, give the date of each sale and amount of purchase 
money. 

5. State the annual sum which should be the fair rent of the holding on the 
assumption that all improvements thereon (including Buildings) were made or 
acquired by the Landlord and give details of Valuation. 

Description of the several classes of land with the quantities of each class set out 
separately, giviag the rate per acre. The several classes of grass and tillage land 
to be so specified that it may be apparent how much of each description is contained 
in the holding; each class separately valued to be marked with a letter to corres- 
pond with a letter on the map, and the boundaries of such class to be indicated on 
the map [Schedule of Classes of Land]. 

[The rate per acre to be estimated on the basis of the Benant paying a total rate 
equivalent to the Standard Amount of County Cess and Poor Rate in respect of 
the Holding as set out in paragraph 3, less by the amount of benefit to the Landlord 
from the Agricultural Grant in respect of the Poor Rate.] 

Specify any additions for buildings, and for mountain grazing, turbary outside 
holding, right of seaweed, or any other rights or privileges, or for proximity or 
otherwise. 

Specify any deductions for special outgoings affecting the, holding or for incon- 
venience of access, sufficient water supply, or other disadvantages. 

Annual sum which should be the fair rent of the holding on the assumption above 
stated £ 

6. State the improvements on holding made wholly or partly by, or at the cast of, 
or acqaired. by the Landlord. 


ere ae ee Teo 
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7. State the Improvements on the holding made wholly or partly by the Tenant Rulentot 


or at his cost. 20th July, 
: 1899. 


| Extent (if any) } Dedue- 


Date % which ie {tion from 
Thereased |e oes andlord has the 
, 5 Present A made, as paid or rent on 
‘Sale Ra oetsie a each capital | oe near compensated account 
value due as can the tenant in of each 
Aiereto be ascer- respect of such 
| tained each such improve: 
| improvemént ment 


8. State any other matters in relation to the holding that have been taken into 
account in fixing the fair rent thereof. 
9. Fair Rent of the Holding £ 


Form No. 39a. 


ScHEDULE referred to in the order of even date herewith fixing a fair rent 
Holding partly in Rural District of and partly in Urban District of 


[Particulars as in Form No. 39, except those under 3rd heading, which are 
as follow.] 


3. Particulars of Tenement Valuation, Rates, &c. 
A. (1.) Tenement Valuation of Agricultural Land in part of 


Holding in Rural District sce éC : ae 
(2.) Tenement Valuation of Non- Pe relica Hoiedivaidonta 
in part of Holding in Rural District . Lae £ 


th 


(3.) Tenement Valuation of part of Holding in Urban District 


Total Tenement Valuation of Holding £ 
B. Standard Amount under Local Government (Ireland) Act, 1898, 
Section 54, for— 
(1.) County Cess upon Agricultural Land in part of Holding 


in Rural District SG £ 
(2.) Poor Rate upon Agricultural Pana in mepabe of Holding 

in Rural District : £ 
(3.) County Cess and Poor Rate upon WK pricaddear iii 

ditaments in part of Holding in Rural District ... Coane: 


Total Standard Amount of Rates upon part of Holding 
in Rural District se ; artes 
The benefit to the Tenant from the iheweulGeral. Gnas. is half the above-stated 
amount of the County Cess upon Agricultural Land, and the benefit to the Landlord 
from the said Grant is half the above-stated amount of Poor Rate upon Agricul- 
; tural Land. 
@. Average amount of Poor Rate Payable by Tenant in respect 
of the part of Holding in Urban District excepting such 
deduction from the Rent (if any) as he may be entitled 
to make under Section 53 of the Local Government 
(Ireland) Act, 1898 wis £2 is ae Ra fend 


Form No. 39s. 


Scuepute referred to in the order of even date herewith fixing a fair rent. 
Holding in Urban District of 


[Particulars as in Form No. 39, except those under 3rd heading, which are 
as follow.] 
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Rules of 3. Particulars of Tenement Valuation, Rates, etc., 
aie Ss haceal (a.) Tenement Valuation of Holding ave £ 
(b.) Average amount of Poor Rate Payable by Pennant in 
respect of Holding excepting such deduction from Rent 
(if any) as he may be entitled to make under Section 53 
of the Local Government (Ireland) Act, 1898 wae BES 


Form No. 40 (Rule 135). 5 
IrtsH 14nd COMMISSION. 
(Or Crvit Bizt Court, County or “| 


REQUISITION FOR Copy or SCHEDULE OF PARTICULARS OF HOLDING ASCERTAINED AND 
RECORDED PURSUANT TO SECTION 1 or THE LAND Law (IrEexanp) Act, 1896. 
Landlord, 
Tenant, 
County, 
*Record No. 
I require a Copy to be made of the Schedule of Particulars of 


Holding ascertained and recorded in the above case heard ADHESIVE 
at on the Sramp, 
* 

day of 18 ts 
Name, 


Address to which Copy is to be sent, 

* It is requisite that the correct date and Record No. should be stated of the 
Requisition. 
To the Secretary of the Land Commission, 

or Clerk of the Peace of the Co. of 

N.B.—A- County Court or Land Commission Stamp (as the case may be) is to be 
affixed at the time of applying for the Copy. 


Form No. 41 (Rule 136). 
Trish Lanp Commission. 


REQUISITION FoR Copy or Map or HoLpING FURNISHED By ASSISTANT COMMISSIONERS. 
orn County Court VALUER. 


Landlord, 
Tenant, 
County, 
*Record No. 

I require a copy 40 be made of the Map, furnished by, the. |~ 1.) a anes 
Assistant Commissioners [or by the County Court Valuer] in ADHESIVE 
the above case heard at on the 
o day of 18 se 
Name, : 


Address to which Copy is to be sent, 


* It is requisite that the correct date and Record No. should be stated on the 
Requisition. 


To the Secretary of the Land Commission. 


N.B.—A Land Commission Stamp is to be affixed at the time of applying for the 
Copy. ; 
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Form No. 42 (Rule 137). 
[Heading same as Form No. 2.) 
Oricinatinc NoricE oF APPLICATION BY LANDLORD TO ASCERTAIN AMOUNT BY WHICH 
SPECIFIED VALUE OF TENANCY SHOULD BE INCREASED OR DIMINISHED. 

Paving received notice from the Tenant of his intention to sell his tenancy, and 
being desirous to buy the same, but having disagreed with the Tenant as to the 
price to be paid by me therefor, I apply to the Court to ascertain the amount by 
which the purchase-money should be increased above or diminished below the value 
of £ , specified in the order of the day of 18 

[Vo be dated and signed by the Landlord or his Solicitor.] 


Form No. 43 (Rule 137). 
[Heading same as Form No. 2.) 
Ortcrnatinc Notice OF APPLICATION BY TENANT TO ASCERTAIN AMOUNT BY WHICH 
SPECIFIED VALUE OF TENANCY SHOULD BE INCREASED OR DIMINISHED. 

Having given notice to the Landlord of my intention to sell my tenancy, and 
having disagreed with the Landlord as to the price to be paid to me therefor, I apply 
to the Court to ascertain the amount by which the purchase-money should be 
increased above or diminished below the value of £ , Specified in the order of 
the day of 18 

[Vo be dated and signed by the Tenant or his Solicitor.] 


Form No. 44 (Rule 139). 
N.B.—The original of this Agreement, and not the copy, is to be lodged. No 
; stamp required. 
[Names and addresses of parties as in Form No. ila 


Hoitpinc— 


County | Rural or Urban District . | Electoral Division 


Name by which Lands are known 
on Ordnance Survey Map 


. Rent of Holding existing 
Area in Statute Measure prior to this Agreement 


A. R. 1 £ [Ss gas 


Tenement Valuation 


£ S. d. 


| 
OrrcINATING AGREEMENT AND DECLARATION BETWEEN THE LANDLORD AND TENANT OF 
A PRESENT TENANCY, FIXING Farr Rent oF HOLDING. 


We hereby agree and declare that £ yearly is the fair rent of the above 
holding; and we apply to the [“ Civil Bill” or “Land Commission ’’] Court to file 
this agreement to the intent that the said Rent of £ may be the Judicial 
Rent of the holding. 

Dated this day of 18 


(1.) Signature of Landlord. 
(2.) Signature of Tenant. The Tenant's signature must be witnessed by a Com- 


missioner for taking Affidavits, by a Justice of the Peace, by @ Solicitor, by a 
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Clergyman, or a Poor Law Guardian, but such witness must not be in the employment 
of the Landlord. 
Signed by in my presence 

(3.) And I certify that the above agreement and declaration has been read and 
explained to the tenant in my presence, and that he appeared to fully understand 
the same. [Zo be added if Tenant be a marksman, but not otherwise. | 
Signature and Qualification of Witness. 


Form No. 45 (Rule 139). 
N.B.—The original of this Agreement, and not the Copy, is to be lodged. 
No Stamp required. 


Second Statutory Term. 
[Wames and addresses of parties as in Form No. 1.] 
Lanp Law Acts. 
Howprne. 


| Rural or Urban District Electoral Division 


Name by which Lands are known \ 
on Ordnance Survey Map 


Rent of Holding existing 
Area in Statute Measure prior to this Agreement, Tenement Valuation 
| and Gale Days 


A. R. P. 


Gale Days, 


Name of Landlord in Name of Tenant in Record No. of case as stated 
Order or Agreement fixing Order or Agreement fixing in Order or Agreement 
Fair Rent Fair Rent fixing Fair Rent 


ee | 

To the [State either “ Oivil Bill Court of the County” or “ Land Commission,” at 
choice of parties]. 

ORIGINATING AGREEMENT AND DECLARATION BETWEEN THE LANDLORD AND TENANT 
OF A Present TENANCY FIXING Farr Rent or Horprinc. 

We hereby agree and declare that the sum of yearly is now the 
Fair Rent of the above holding upon which a Fair Rent has already been fixed by 
[State whether by order or agreement. Date of the order or of the filing of the 
agreement to be given as accurately as possible], dated (or filed) the day of 

18 , und we apply to the [State either “ Civil Bill Court of the County,” 
or “ Land Commission,” at choice of parties] Court to file this Agreement, to the 
intent that the said Rent of £ may be the Judicial Rent of the holding. 

(Signatures, &c., as in Form No. 445 
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Form No. 46 (Rule 140). 
CERTIFICATE OF Frninc oF ORIGINATING AGREEMENT AND DECLARATION. 

It is hereby certified that on the day of 18 , an Agreement 
and Declaration in writing under the hands of the Landlord and Tenant, dated 
the day of 18 , was filed in Court pursuant to the provisions 
of Section 8, Sub-section 6, of the Land Law (Ireland) Act, 1881, and that the 
same was in the words and figures following. 

Dated this day of 18 
Signature of the Keeper of Records of the Irish Land Commission or the Clerk of 
the Peace, as the case may be. 


[Set out the Originating Agreement and Declaration in full.] 


Form 47 (Rule 144). 
[Heading as in Form No. 29, 30, 31, or 32, as the case may be.] 


ConsENT TO FIX Farr RENT IN PENDING CASE. 


Whereas the [“ Zenant” or “Landlord”] made application to the Court for an 
Order fixing the Fair Rent to be paid for the holding above described. 

Now 17 1s ConseNnTtED To AND AGREED upon by the parties, Landlord and Tenant 
respectively, testified by the Signature of the said Tenant and by the Signature of 
{the said Landlord, or for and on behalf of the said Landlord] :— 

First.—That the Fair Rent of the said holding shall be fixed at the annual sum 
of £ subject to the Landlord’s right of sporting as mentioned in the 
5th Section of the Land Law (Ireland) Act, 1881. 

Second.—That it shall not be necessary for the Court to ascertain and record the 
particulars mentioned in Section 1 of the Land Law (Ireland) Act, 1896. 

Third.—[State here any special evditions either as to Payment of Rates, or 
amendment of Originating Notice, as to particulars of holding, c&e. | 

[Signatures as in Form No. 44). 


Form 48 (Rule 146). 
[Heading same as in Form Wo. 28.] 


CoNSENT TO FIx Farr RENT oF A LEASEHOLD IN A PENDING CASE. 


Whereas the Lessee made application “o the Court for an Order fixing the Fair 
Rent to be paid for the holding which was stated to be held under lease dated 
and made by to for the term of at the 
yearly rent of £ 
Now it 1s ConsENTED TO AND AGrEED upon by the parties, Lessor and Lessee 
respectively, testified by the signature of the said Lessee and by the signature of 
[the said Lessor, or for and on behalf of the said Lessor]: 
First.—That the Court shall declare the said Lessee to be a Tenant of a present 


‘Tenancy. 
Second.—That the Fair Rent of the said holding shall be fixed at the annual sum 
of £ subject to the Landlord’s right of sporting as mentioned in 


the 5th Section of the Land Law (Ireland) Act, 1881. 
Third.—That it shall not be necessary for the Court to ascertain and record the 
particulars mentioned in Section 1 of the Land Law (Ireland) Act, 1896. 
Fourth._[State here any special conditions either as to Payment of Rates, or 
amendment of Originating Notice, as to particulars of holding, kc.) 


[Signatures, de, as in Form No. 44.] 
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Form No. 49 (Rule 149). 
[This Form requires a shilling impressed stamp, and the original must be lodged 
with the Land Commission. ] 
ParticuLars.—| As in Form Wo. 1.] 
To THE Lanp Commissron. 

OricInaTING Notice oF APPLICATION BY LANDLORD AND TENANT JOINTLY TO FIX FAIR 
RENT WITH CONSENT TO BE BOUND BY A REPORT TO BE MADE BY A VALUER OR 
VALUERS TO BE NAMED BY THE LAND CoMmMISSION. 

We, the Landlord and Tenant, apply to the Court for an order fixing the Fair 
Rent of the above holding, and we consent that the same may be determined by 
the Land Commission, in accordance with a report to be made by a Valuer or 
Valuers to be named by the Land Commission, and that the Land Commission may 
make an order in accordance with such report, unless cause be shown to the 
contrary, within ten days after the se vice by the Land Commission on us, respec- 
tively, of a notification of the substance of the conditional order made on such 
application. 

And we further agree [state any special agreement as to game, or payment of rates, 
or dispensing with Schedule under s. 1 (1) 0¢ L. L. (Ir.) Act, 1896]. 

(Signatures, &c., as in Form No. 44.] 
APPOINTMENT WF VALUERS. 

The Land Commission hereby names Mc. and Mr. to report. 
upon the Fair Rent of the above Holding, and upon the several matters to be 
ascertained and recorded by the Court rnder Section 1, Sub-section (1), of the 
Land Law (Ireland) Act, 1896. 


. Report oF VALUERS. 

We, the Valuers named by the Land Commission, having, to the best of our 
skill and ability, inspected and examined the above Holding, and all alleged 
improvements thereon, and having had regard to the interests of the Landlord 
and Tenant respectively, and having considered the circumstances of the case, 
holding, and district, do hereby ReporT that in our opinion the Fair Rent of the 
above Holding should be the annual sum of £ , and in the accompanying 
Schedule we have reported on the several matters to be ascertained and recorded 
by the Court under Section 1, Sub-sectien (1), of the Land Law (Ireland) Act, 1896. 


Dated this day of 19 
Signature of Valuer, 
Do. 


N.B.—This Form is only applicable to Tenants from year to year. 


Form No. 50 (Rule 149). 
[This Form requires a shilling impressed stamp, and original must be lodged with 
the Land Cc mmission. ] 
Second Statutory Term. 
[Particulars same as in Form No. Sie} 
To tHE Land Commrissron. 

OrtcrnatTinG Notice or APPLICATION By LANDLORD AND TENANT JOINTLY TO FIx Farr 
RENT WITH CONSENT TO BE BOUND BY A REPORT TO BE MADE BY A VALUER OR 
VALUERS TO BE NAMED BY THE LAND Commission. 

We, the Landlord and Tenant, apply to the Court for an Order fixing the Fair 

Rent of the above holding, upon which a Fair Rent has already been fixed by 

[here state whether by order or agreement. Date of the order or of the filing of the 
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agreement to be given as accurately as possible], dated (or filed) the day of 
18 , and we consent that the same may be determined by the Land Com- 
mission, in accordance with a report to be made by a Valuer or Valuers to be 
named by the Land Commission, and that the Land Commission may make an 
order in accordance with such report, unless cause be shown to the contrary within 
ten days after the service by the Land Commission on us, respectively, of a notifi- 
cation of the substance of the conditional order made on such application. 
And we further agree [state any special agreement as to game, or payment of rates: 
or dispensing with Schedule under s. 1 (1) of L. L. (Ir.) Act, 1896]. 
(Signatures, &e., as in Form No. 44.1 


Appointment of Valuers. 

The Land Commission hereby names Mr. and Mr. to report upow 
the Fair Rent of the above Holding, and upon the several matters to be ascertained 
and recorded by the Court under Section 1, Sub-section (1), of the Land Law 
(Ireland) Act, 1896. 

Dated, &ce. 

Report of Valuers. 

We, the Valuers named by the Land Commission, having, to the best of our skill 
and ability, inspected and examined the above Holding, and all alleged improve- 
ments thereon, and having had regard to the interests of the Landlord and Tenant 
respectively, and having considered the circumstances of the case, holding, and 
district, do hereby report that in our opinion the Fair «ent of the above Holding 
should be the annual sum of £ and in the accompanying Schedule we have 
reported on the several matters to be ascertained and recorded by the Court under 
Section 1, Sub-section (1), of the Land Law (Ireland) Act, 1896. 

[Signatures of Valuers.] 


Form No. 51 (Rule 151). 
[Heading same as in Originating Wotice.] 
Consent IN Penpinc Case To Fix Farr RENT TO BE DETERMINED BY THE LAND: 
CoMMISSION IN ACCORDANCE wiTH A REPORT TO BE MADE BY A VALUER OR VALUERS. 
TO BE NAMED BY THE LAND COMMISSION. 

We, the Landlord and Tenant, hereby consent that the Fair Rent of the above 
holding may be determined by the Land Commission, in accordance with a report to 
be made by a Valuer or Valuers to be named by the Land Commission, and that 
the Land Commission may make an order in accordance with such report, unless 
cause be shown to the contrary within. ten days after the service by the Land 
Commission on us, respectively, of a notification of the substance of the conditional 
order made on such application. 

And we further agree [state any special agreement as to game, or payment of rates, 
or dispensing with Schedule under s.1 (1) of L. L. (Ir.) Act, 1896, and if tenant be a 
lessee insert a provision that the Court shall declare the lessee to be a tenant of a 
present tenancy]. - 

[Signatures, &c., as in Form No. 44.] 


APPOINTMENT OF VALUERS. 
The Land Commission hereby names Mr. and Mr. to report upon the 
Fair Rent of the above Holding, and upon the several matters to be ascertained and 
recorded by the Court under Section 1, Sub-section (1), of the Land Law (Ireland) 


Act, 1896. 
[Zo be signed by the Secretary. ] 
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Rules of REPORT OF VALUERS. 

San., 1897 We, the Valuers named by the Land Commission, having, to the best of our skill 
"ot and ability, inspected and examined the above Holding, and all alleged improve- 
ments thereon, and having had regard to the interests of the Landlord and Tenant 
respectively, and having considered the circumstances of the ease, holding, and 
district, do hereby Report that in our opinion the Fair Rent of the above Holding 
should be the annual sum of £ , and in the accompanying Schedule we 
have reported on the several matters to be ascertained and recorded by the Court 

under Section 1, Sub-section (1), of the Land Law (Ireland) Act, 1896. 

[Signatures of Valuers.} 


Form No. 52 (Rule 152). 
[Heading as in Form No. Af 


REFERENCE OF DispuTE TO ARBITRATION. 


The Landlord and Tenant hereby refer the dispute between them as to [state 
specifically nature of dispute] to the Arbitration and Award of [Vames, Residences, 
and description of Arbitrators]. And in case of difference between them, to the 
Umpirage of the Umpire below nominated and appointed by the said 


and the Arbitrators above-named, and agree to abide by the Arbitration 
or Umpirage, as the case may be, when made. 
And in pursuance of the above submission, We the said and 


the above-named Arbitrators, do hereby nominate and appoint [Wame, Residence, 
and description of Umpire] to be Umpire herein in case of difference between us. 
[To be signed by the Landlord or his Agent, and by the Tenant, and by the two 
Arbitrators.] 


Form No. 53 (Rule 156). 
(Heading same as Form No. 2.} 


OrIcINATING Notice of APPLICATION BY LANDLORD TO SANCTION JupIcraL LEASE. 


I apply to the Court to sanction the Lease [to be for 31 years or upwards], a draft 
of which is herewith transmitted. I am [absolute or limited] owner of the lands 
comprising the said holding. My interest is [state interest of limited owner, viz., as 

b Tenant for life or otherwise. To be omitted if Landlord is absolute owner]. 

The other persons interested in the said lands are [give names and descriptions of 
other persons interested, viz., persons entitled in remainder, &c., and names of 
Trustees, if any, in Settlement. To be omitted if Landlord is absolute owner]. 

The said lands are subject to the incumbrances mentioned in the schedule hereto [to be 
omitted if the Landlord’s interest is unincumbered]. The persons interested in the 
said incumbrances are [to be omitted if the Landlord’s interest is unincumbered]. No 
person interested in the said lands (*or to my knowledge in the said incumbrances) 
is an infant, idiot, lunatic, or married woman, except [to be omitted if Landlord is 
absolute owner. *To be omitted tf Landlord’s interest is unineumbered| the Tenant’s 
interest is [state cither that the Tenant's interest is unineumbered, or if incumbered, 
state briefly the incumbrance, and in whom vested.) 

[Zo be dated and signed by the Landlord or his Solicitor. ] 


To 


Clerk of the Peace for the County, or Secretary of the Land Commission. 
[For Form of Judicial Lease, see post, p. 808.] 
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Form No. 54 (Rule 156). 
[Heading same as Form Wo. 1.] 

NoticE BY LANDLORD TO PERSON INTERESTED OF APPLICATION HAVING BEEN MADE TO 

SANCTION JuDICc:AL LEASE. | 
Take Notice, that I have applied to the [state either “Civil Bill Court of the 
County” or “ Land Commission,” as the case may be] to sanction a lease by me to 
the above Tenant of the above holding at the rent above stated, for the term of 
years, from the day of 18 , and this notice is served on you 
in order that you, if so advised, may appear upon the hearing of such application. 

[T'o be signed by the Landlord, or by his Agent on his behalf. | 
To the Tenant of the above holding. And to the Mortgagees of the Landlord 
and Tenant respectively, and such other Iacumbrancers, and such Trustees, Persons. 
in remainder, or persons as the Landlord’ hall deem it expedient to serve. 


Form No. 55 (Rule 158). 
[Heading same as Form Wo. 1.] 
AGREEMENT BY LANDLORD AND TENANT THAT AN EXISTING TENANCY SHALL BECOME &: 
FIXED TreNANCY. 

We agree that the tenancy now existing in the above holding shall become a 
fixed tenancy upon the following conditions :— 

The Tenant shall pay the annual fee-farm rent of £ (to be subject to revaluation 
by the Court every* years). 

[Signatures, &e., «ws in Form No. 44.| 

To—— 


The Clerk of the Peace for the County or The Land Commission. 


Form No. 56 Rule 158). 
(Heading as in Porm No. 2.) 


Orternatinc Notice of APPLICATION BY LANDLORD TO SANCTION AN AGREEMENT BY” 


LANDLORD AND TENANT THAT AN EXISTING TENANCY SHALL BECOME A FIXED 
TENANCY. 


I apply to the Court to sanction the Agreement, which is herewith transmitted 


for a fixed Tenaney—and a copy of which is as follows:—|Set out copy of the 


agreement]. 
I am [absolute or limited] owner of the lands comprising the holding. 


My interest is [state interest of limited owner, viz., as tenant for life or otherwise— 
to be omitted if Landlord is absolute owner]. 


The other persons interested in the lands are [follow the other statements in- 


Form 53 to end}. 


Form Ne. 57 (Rule 159). 
[Heading sane us Form No. 2.] 
OrieinaTinG NoricE OF APPLICATION BY TENANT TO LAND COMMISSION TO RESTRAIN 
PrRocEEDINGS ON NoTIcE TO QUIT DURING THE CONTINUANCE OF STATUTORY TERM. 


I apply to the Land Commission for an Order restraining you from taking further- 


proceedings to enforce the Notice to Quit, dated the day of 18 , which 
you have served upon me. 
And I undertake to abide such Order as to the payment by me to you of damages 


* To be omitted if rent be not intended io be subject to revaluation. As may be- 


agreed on, but not to be less than 15. 


Rules of 
Jan., 1897: 


Rules of 
Jan., 1897. 


“To 


798 Land Commission. 


for the breach of Statutory Conditions in respect of which you have served the said 
Notice to Quit and as to Costs as the and Commission may think fit to make. 
which application will be based on my affidavit, sworn the day of 18 


a copy of which is herewith sent. 
[Lo be signed by the Venant or his Solicitor.) 


Form No. 58 (Rule 160). 
[Heading sume as Form No. 2.] 
“ORIGINATING NoTICE OF APPLICATION BY TENANT TO AUTHORIZE LETTING OF LAND 
FOR-THE USE OF LABOURERS. 
The above holding contains statute acres of tillage land. 
I apply for the sanction of the Court to my letting acres, roods, 
perches, of the above holding for the use of Labourers bona fide employed, 
and required for the cultivation vf tue holding [state whether with or without 
dwelling-houses |. 
The situation of the part of my holding which I propose so to let [has or has not] 
heen approved by the Landlord. 
In the Schedule endorsed hereon I have set out the quantity of land in each 
letting, and the rent I propose to charge for each. 
[Zo be dated and signed by the Tenant or his Solicitor.] 


The Landlord of the holding 


Form No. 59 (Rule 161). 
: [Heading same as Form Wo. 1.} 

The proceedings under this Notice are intended to be carried on before the [state 
either “ Civil Bill Court of the County,” or “ Land Commission,” at choice of Party]. 
ORIGINATING NoTICE OF APPLICATION BY LANDLORD TO RESUME HotpING on EXPIRATION 

or LEASE EXISTING AT THE DATE OF THE PASSING OF THE LAND Law (IRELAND) 
Act, 1881. 

I apply to the Court for authority to resume the above holding for the purpose of 
[occupying the same as a residence for myself, or occupying the same as a home farm 
4m connection with my residence, or providing a residence for a member of my family]. 

[Z'o be dated and signed by the Landlord or his Solicitor.] 


Form No. 60 (Rule 162). 

[Particulars as in Form No. 31, the Name and Residence of successor in estate (or 
im possession, as the case may be) of late Landlord to be set out instead of that of the 
Landlord.) 

OricinatinG Novice or Apprication By Successor 1n Estate [or in POSSESSION] OF 
LATE LANDLORD TO HAVE THE Farr RENT OF HOLDING VARIED. 

if , Successor in Estate [or in possession] of , late a Landlord of the above 
holding, apply to the Court that the Fair Rent of the above holding fixed by [here 
state whether by order or agreement. Date of the order or of the filing of the agree- 
ment to be given as accurately as possible], dated (or filed) the day of sie 
be varied, on the ground that the former Rent of the said holding was reduced by 
reason of a fine or premium having been paid to the said [insert name of late 
landlord] [or, that the Fair Rent fixed was unreasonable]. 

[Zo be dated and signed by the party making the application, ar his Solicitor.] 
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Form No. 61 (Rule 162). 
[Title same as in Form No. 60.] 


Oricinatine Notice or APPLICATION BY SuccESsOR IN Estate [or IN POSSESSION | OF 
LATE LANDLORD FOR AN ORDER DECLARING THAT APPLICANT AND TENANT SHALL 
BE IN THE SAME POSITION AS IF Section 10 oF THE Lanp Law (IrELanp) Act, 1896, 
HAD NOT BEEN ENACTED. 
if , Successor in Estate [or in possession] of , late a Landlord of the above 
holding, apply to the Court for an order declaring that I and the Tenant shall be 
in the same position as if Section 10 of the Land Law (Ireland) Act, 1896, had not 
been enacted, on the grounds [state the special circumstances on which the application 
is based], which circumstances were not brought to the knowledge of the Court on 
the hearing of the application to have a Fair Rent fixed of the above holding. 
[Zo be signed by the party making the application or his Solicitor. ] 


Form No. 62 (s)* (Rule 164). 


CONSOLIDATION oF HotpiNGs. 
[Particulars as in Form No. 1.] 


ORIGINATING AGREEMENT BETWEEN LANDLORD AND TENANT UNDER THE 177TH SECTION 
OF THE Lanp Law (IRELAND) Acr?, 1896. 


We hereby agree* that the holdings described in the First and Second Schedules 
be consolidated (07 the holding described in the First Schedule be consolidated 
with the portion of a holding described in the Second Schedule, or the portion 
of land described in the Second Schedule, be added to the holding described in 
the First Schedule), and that such consolidated holdings shall be henceforth a 
single holding held under a present tenancy’ from year to year (or such enlarged 
holding shall be henceforth held under a present tenancy from year to year), and 
that the sum of £ yearly is now the Fair Rent of such holding and shall 
commence from the day of 18 , and be payable half-yearly on every 

day of and day of , and that the statutory term in the said 
tenancy shall commence from the day of 18 , and continue for a 
term of years from that date (if the tenancy so long subsists): and we apply 
to the Land Commission to file this agreement [signetures, etc., as in Form 
No. 44). 


Form No. 62 (s). 
(Heading and Particulars as in Form 62 (a).) 


PARTITION OR Division oF HoLpINnG. 


We hereby agree that the holding described in the First Schedule be partitioned 
(or divided) into the two holdings described in the Second and Third Schedules, and 
that the holding described in the Second Schedule be held by A.B. and the holding 
described in the Third Schedule by X.Y. (or that each of the holdings described in 
the Second and Third Schedules be held by A. B.) under a present tenancy from 
year to year, and that the sum of £ yearly is now the Fair Rent of the 
holding described in the Second Schedule, and the sum of £ yearly is now the 
Fair Rent of the holding described in the Third Schedule, and that such rents 
shall commence, &c. (Remainder as in Form 62 (A).) 


* This and the following three Forms have been issued by the Land Commission 
in substitution for Form No. 62 in the Rules as originally issued. 


Rules of 
Jan., 1897. 


Rules of 
Jan., 1897. 


800 ' Land Commission. 


Form No. 62 (c). 
(Heading and Particulars as in Form 62 (a).) 
SuRRENDER OF Portion or HOLDING. 

We hereby agree that the lands described in the Second Schedule, being portion 
of the holding described in the First Schedule, be surrendered by A. B. (tenant) to 
C. D. (landlord), and that the holding of the said A. B. shall henceforth be the 
lands described in the Third Schedule, and shall be held under a present tenancy 
from year to year. (Remainder as in Form 62 (A).) 


Form No. 62 (0). 
(Heading and Particulars as in Form 62 (A).) 
ABRIDGMENT OF STaTuTORY TERM, CREATION oF New Statutory TERM, AND 
Frxne oF Farr Rent. 

We hereby agree that the statutory term subsisting in the tenancy of the above- 
mentioned holding upon which a judicial rent was fixed by [insert particulars of order 
or agreement and declaration fixing fair rent], dated (or filed) the day of 18 , be 
abridged so as to terminate on the day of 18 , and that a further 
statutory term in the said tenancy shall commence from the day of 13° 
and continue for a term of years from that date (if the tenancy so long 
subsists), and that the sum of £ yearly is now the Fair Rent of such holding, 
aud shall commence from the said day of 18 , and be payable half- 
yearly on every day of and day of ; and we apply, &c.] 

[Signatures, &e., as in Form No. 44.] : 


Form No. 63 (Rule 165). 
CERTIFICATE OF FILING OF ORIGINATING AGREEMENT UNDER Section 17 or Lanp Law 
(IrEtanD) Act, 1896. 

It is hereby certified that on the day of 18 , an agreement in writing 
under the hands of the Landlord and Tenant, dated the day of ieee 
was filed in the Land Commission pursuant to the provisions of Section 17, Sub- 
section (3) of the Land Law (Ireland) Act, 1896; and that the same was in the 
words and figures following :— 

Dated this day of 18 
Signature of the Keeper of Records of the Irish Land Commission. 
[Set out the Agreement in full.] 


Form No, 64a* (Rule 166). 
Form oF Statutory DECLARATION UNDER Section 17 oF THE Lanp Law (IRELAND) 


Act, 1896. 
Absolute Owner Unineumbered. 

T of in the County of do solemnly and sincerely 
declare :— 

1. *That I am absolute owner as tenant in fee simple of the lands of in 
the barony of and County of which include the lands comprised in 
an originating agreement dated the day of , 18 , made between 
me and (or, in the several originating agreements the particulars of which 


are set out in the Schedule hereto). 

2. That the said lands are not subject to any mortgage. 

And I make this solemn declaration conscientiously believing the same to be true, 
and by virtue of the provisions of the Statutory Declarations Act, 1835. 


* This and the three following Forms have been issued by the Land Commission 
in substitution for Form 64 in the Rules as originally issued. 
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Form No. 64 (z).* 
(Heading same as in Form No. 64 (a).) 


Absolute Owner Incumbered. 
1. (As in Form 64 (a).) 
2. That the said lands are subject to certain incumbrances, and the first 


mortgage thereon is dated the day of , 18 , and was made between 
(state parties) and is now vested in of in the County of ; and 
the said is presumptively entitled on the cessor of my possession of the said 


lands to receive the rent (o7 rents) of the lands comprised in the said agreement 
(or agreements). 

3. That the said is not under any disability or, is [state the nature of the 
disability, and if there is no guardian, committee, etc., to represent the person under 
disability, state who may be properly appointed by the Land Commission to be served 
with notice on his behalf]. 


[Remainder as in Form 64 (a).] 


Form No. 64 (c).* 
(Heading same as in Form No. 64 (a).) 


Limited Owner Uninceumbered. 


af of in the County of do solemnly and 
sincerely declare :— 

1. That under the provisions of the will of the late dated, &c. (or of an 
indenture of settlement dated the day of , 18 , and made between 
(state parties) I am a limited owner of the lands of in the barony of 
and County of , which include the lands comprised in an originating agree- 
ment dated the day of , made between me and (or, in the 
several originating agreements the particulars of which are set out in the Schedule 
hereto). 

2. That of in the County of is entitled to the first vested 


estate in the said lands in remainder expectant on the determination of my estate 
as such limited owner, and is presumptively entitled on the cesser of my interest in 
the said lands to receive the rent (or rents of the lands comprised in the said 
agreement (or agreements). 

3. (As in Form No. 64 (8).) 

4. That the said lands are not subject to any mortgage. (Remainder as in 
Form No. 64 (A).) 


Form No. 64 (p).* 
(Heading same as in Form Wo. 64 (a).) 
Timited Owner Incumbered. 


I of in the County of do solemnly and 
sincerely declare :— 
1. That under the provisions of [here state whether Will or Indenture of Settle- 


*See note on p. 800, ante. 


3 F 


Rules of 
Jan., 1897. 


802 Land Commission. 


Rules:of ment, setting forth the parties and dates] I am a limited owner of the lands of 


1905 LE. in the barony of and County of , which include: 
the lands comprised in an originating agreement, dated the day of 
, 189 , and made between me and , or, in the several 
originating agreements, the particulars of which are set out in the Schedule 
hereto. 
2. That of in the County of is entitled to: 


the first vested estate in the said lands, in remainder expectant on the deter- 
mination of my estate as such limited owner, and is presumptively entitled on 
the cesser of my interest in the said lands to receive the rent of the lands 
comprised in the said agreement. 

3. That the said is not under any disability, or, is [state the nature 
of the disability, and if there is no guardian, committee, etc., to represent the 
person under disability, state who may properly be appointed by the Land Com-= 
mission to be served with notice on his behalf]. 

4. That the said lands are subject to certain incumbrances, and the first mort- 


gage thereon is dated the day of 18 , and was made: 
between [here set out the parties] and is now vested in of in 
the County of ; and the said is presumptively entitled on 


the cesser of my possession of the said lands to receive the rent of the lands. 
comprised in the said agreement. 

5. That the said is not under any disability; or, is [give particulars 
as in paragraph 3]. 


And I make this solemn declaration, &c. 


Land Law Acts. 
Form No. 65 (Rule 54). 
Summons For WITNESSES. 
[State names of Landlord and Tenant. 


(State “ Civil Bill Court of the County of > or “Land Commission.” | 

The undernamed person is hereby required, pursuant to the Statute in that 
behalf, personally to appear and give evidence in this case on behalf of [state the 
person on whose behalf attendance is required] before [the Civil Bill Court, om 
the Land Commission, or a Sub-Commission] at the sittings (or Court House) in the: 
town of in the County of on the day of at the sitting 
of the Court, and so from day to day until the matter is disposed of, and then and 
there to produce the documents set forth in the Schedule annexed hereto, and 
herein to fail not under the penalty of £10. 


[If the case be before the Civil Bill Court, this Summons must be signed by the 
Clerk of the Peace. If the case be before the Land Commission, it must be signed by 
the Registrar, or Assistant-Registrar, of the Land Commission, or if the case is 
pending before a Sub-Commission may be signed by a member of such Sub-Commission. |} 
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Form No. 66 (Rule 57). 
[Heading same as Form No. 1.] 
Notice To A ParTy APPEARING TO HAVE AN INTEREST. 

A case being pending before the [state either “ Civil Bill Court of the County,” or 
“Land Commission,” as the case may be] for the purpose of [state purpose, such as 
fixing a fair rent, or whatever the purpose may be], and it appearing that you have, or 
claim to have, an interest, take Notice that upon service hereof on you, you shall have 
the same rights of appearing in Court, of intervening, and being served with Notice 
in the case, and you may be bound in the same manner as if you had been a person 
named in the originating Notice herein. 


Form No. 67 (Rule 68). 
[Heading same as Form No. 1.] 

Crvit Brn Court—ReEcEIVABLE ORDER. 

Notice to Bank TO RECEIVE LODGMENT. 
Receive a lodgment of £ by which place in my name to credit of the 

above matter and number. 
[Zo be signed by the Clerk of the Peace, or Crown and Peace.] 

To the Cashiers of the Bank of Ireland. 


Form No. 68 (Rule 71). 
Land Law Acts. 
Tue Irish LAND ComMissIoN—RECEIVABLE ORDER. 


Landlord County 
Tenant ——— Record No. 


Notice To BANK TO RECEIVE LODGMENT. 
Receivable Order, No. 
Name of Payer, 


Address, ; 

On or before 19 , please to receive £ which place to the credit of 
the Cash Account of the Irish Land Commission. 

Dated this day of 19 


Accountant of the irish Land Commission. 
To the Cashiers of the Bank of Ireland. 


Form No. 69 (Rule 73). 
[Heading same as Form No. 1.] 
Novick TO TRANSFER PRocEEDINGS FRoM CrviL Bru Court To Lanp Commission. 
I apply to the Land Commission to transfer the proceedings in this case from the 
Civil Bill Court of the County of to the Land Commission. 
[Vo be signed by the party making application for Transfer, or by his Agent or 
Solicitor.| 
To the party originating the proceedings, the Clerk of the Peace for the County, 
; and the Secretary of the Land Commission. 
[A copy of the Originating Notice must be transmitted with this notice to the Secretary 
of the Land Commission.] 


Rules of 
Jan., 1897. 


804 Land Commission. 


Rules of Form No. 70 (Rule 74). 
Jan., 18977. 
a [Heading same as Form No. 1.] 


Notice To SHOW CAUSE AGAINST APPLICATION TO TRANSFER PROCEEDINGS FROM 
: Crvit Britt Court to LAND Commission. 


I show cause against the proceedings upon my Originating Notice of the 
day of 18 , being transferred from the Civil Bill Court of the County of 
to the Land Commission, for I say that [state specifically grounds on which tt would 
be unjust or unreasonable that proceedings should be transferred]. 


Form No. 71 (Rule 79). 
[Heading same as Form No. 1.] 
Notice REQUIRING CASE TO BE REHEARD BEFORE THREE COMMISSIONERS. 


I am aggrieved by the Order of [state by whom order made, viz., Sub-Commission 
or by single Commissioner] made at on the day of Lovee 
whereby it has [state substance of Order], and I require my case to be reheard before 
three Land Commissioners sitting together. 

This notice of rehearing is intended to be prosecuted on the ground [here state 
definitely the ground or grounds of appeal intended to be relied on as a matter of 
law, as for cxample, that the holding is demesne land, town parks, or any other 
ground excluding the holding from the Acts] if the appeal is not taken on a question 
of value this paragraph should be struck out] that the rent fixed by the Sub- 
Commission ought to be [inereased or reduced, as the case may be], inasmuch as 
[here state definitely the ground or grounds of appeal intended to be relied on, as 
for example, “the deduction from the rent made on account of the dwelling-house 
and offices erected by the tenant is excessive [or insufficient], or “no deduction [er an 
excessive eegictionl has been made on account of 6a. of land reclaimed by the 
tenant,” or “the acreable rent assessed on the lands of Class A [or on all the lands] 
described in the Schedule under Section 1 of the Land Law (Ireland) Act, 1896, 
is tog low [or too high].’” 

[Y'o be dated and signed by the party requiring his case to be rcheard, or by his 

; Solicitor.] 

To [the opposite party whether landlord or tenant]. 
And the Secretary to the Land Commission. 


N.B.—Where the Appeal is from an Order fixing a rent for a Second Statutory 
Term the Notice should be headed “Second Statutory Term.” 


Form No. 72 (Rule 81). 
[Heading same as Form No. 1.] 
Novice oF APPEAL FROM Crvit Bri Court. 


I am aggrieved by the Order of the Civil Bill Court of the county of 


made at on the day of 18 , whereby 
it has 


[Remainder as in Form No. 71.4 
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Form No. 73 (Rule 96). | 
[Heading as in Originating Notice.] 
Novice DEMANDING PAYMENT OF COSTS AWARDED. 


Whereas, by an order dated the day of 18 , and made by 
it was ordered that the above-named should pay to the above-named. 
And whereas such costs have been taxed at the sum of £ ¢ : [strike out 
if costs have been measured by Order]. Now I of as Solicitor for the 
above-named hereby require you the said to pay to me at my office 
[address| the said sum of £ : : , within 21 days from the date hereof. 


And take notice that unless the said sum is paid to me on or before the said date, 
I shall apply to the Irish Land Commission to issue a Writ of Execution, to compel 
payment of the same, together with the Costs of the issue of such Writ. 

Dated this day of 19 


[Lhe demand should bear the date of posting, as shown by reccipt for registered letter. | 
[To be signed by the Solicitor making the demand.] 
To 


Form No, 74 (Rule 96). 
Form oF CERTIFICATE OF DEMAND FOR, AND OF NON-PAYMENT OF, CoSTS AWARDED. 


County, 
Record No. 
Landlord, 
Tenant, 

z, of Solicitor fur the above-named hereby certify that, 
on the day of , I caused a Notice in the prescribed form to be 
served [personally or by registered letter] on the above-named requiring 
to pay the sum of £ : : for Costs, as in the said Notice stated. 


The Post Office Receipt for such registered letter is attached hereto. The said 
letter has not been returned to me undelivered through the Dead Letter Office 
[strike out if personal service]. 

And I further certify that the said sum has not, nor has any part thereof, been 
paid to me or to any person on my behalf, and I require upon behalf of the said 

that a Writ of Execution shall forthwith issue from the Court of the Irish 
Land Commission against the goods and chattels of the said at the suit of 
the said for the recovery of the said sum of £ : : , together with 
the sum of Five Shillings as and for the Costs of the issue of such Writ. 


‘To be dated and signed as in Form No. (eal 


Form No. 75 (Rule 163). 
[Particulars as in Form No. 1.) 
Orrermatinc Notice or APPLICATION FOR APPORTIONMENT OF RENT UNDER Section 13 
or Lanp Law (IrEtanp) Act, 1896. 

J, being interested in the above holding as (one of the Landlords, or, as 
the case may be) apply to the Land Commission Court that the rent of £ 
per annum previously paid by the Tenant in respect of the above holding shall be 
apportioned between the several persons entitled to the landlord’s interest therein 
according to the value of the land held by them respectively. 


[Zo be signed by Applicant or his Solicitor. | 
To [the Tenant and the several Landlords]. 


Rules of 
Jan., 1897. 


Rules of 
Nov., 1898, 


and 
April, 1899. 


806 Land Commission. 


Form No. 76.* 
[Heading as in Originating Notice.] 

ConsENT OF LANDLORD AND TENANT THAT ORIGINATING Notice TO FIx Farr RENT BE 
REFERRED TO TWO VALUERS, TO BE NAMED BY THE LAND COMMISSION; AND THAT 
THE COURT MAY MAKE AN ORDER FIXING THE Farr RENT PURSUANT TO THE REPORT 
OF THE VALUERS. 

The [Landlord or Tenant (or Lessee)] having served an Originating Notice of 
application to have Fair Rent fixed, we, the Landlord and [Zenant or Lessee] hereby 
consent that the matter may be referred, in the first instance, to two Court Valuers, 
to be named by the Land Commission, and to be directed by them to report as to 
the Fair Rent; that the Land Commission may make an Order in accordance with 
the Report of the Valuers, unless either party requires the case to be heard in 
Court; in which event the case shall be listed for hearing in pursuance of the 
provisions of the Rules in this behalf, and that it shall not be necessary for the 
Court to ascertain and record in the form of a Schedule the particulars mentioned 
in Section 1 of the Land Law (Ireland) Act, 1896. 

And we further agree [state agi ecment as to game and as to poor rates and county 
cess]. 

And that the Court shall declaie that the Lessee be deemed to be a Tenant of a 
present Tenancy in the holding. [To be struck out if tenancy not leasehold. | 
Signature of Landlord or of Agené or Solicitor on his behalf, 

Signature of Tenant or of Solicitor on his behalf, 

[The Tenant’s Signature must be witnessed by a Clergyman, by a Solicitor, by a 

Commissioner for taking Affidavits, or by a Poor Law Guardian, but the Witness 

must not be in any case a person in the employment of the Landlord.] 


APPOINTMENT OF VALUERS. 

The Land Commission hereby names Mr. and Mr. to act as 
Valuers in this matter, and direcls them to report upon the Fair Rent of the above 
holding. 

[To be signed by the Registrar. | 


Form No. 77.* 
(Heading as in Originating Notice. | 
I, the [Yenant or Landlord, as the case may be] hereby require the application 
to fix a Fair Rent in this case to be heard. 
[To be signed by the party requiring a hearing or the Solicitor.] 
To [the opposite party, whether Landlord or Tenant]. 
And the Secretary to the Land Commission. 


Form No. 78.+ 
[This form requircs to be stamped with a Shilling Impressed Stamp, and when 
executed must be lodged with the Land Commission. | 
[Particulars as in Form No. ile 
OricinatiNG Notice or APPLicaTion By LANDLORD AND TENANT JOINTLY TO FIX Farr 
RENT, WITH CONSENT THAT THE APPLICATION SHALL BE REFERRED TO TWO CouRT 
VALUERS TO BE NAMED BY THE LAND CoMMISSION, AND THAT THE CouRT MAY MAKE 
AN ORDER FIXING THE Farr RENT PURSUANT TO THE REpPorT oF THE VALUERS, 
UNLESS EITHER PARTY REQUIRES THE CASE TO BE HEARD IN Court. 
We, the Landlord and the Tenant, apply to the Court for an Order fixing the 


* Forms 76 and 77 are prescribed by Rules of November 1898, ante, p. 761. 
{ Forms 78 and 79 are prescribed by Rule of 17th April, 1899, ante, p. 764. 
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Fair Rent of the above Holding; and we hereby consent that the matter may be 
referred in the first instance to two Court Valuers, to be named by the Land 
Commission, and to be directed by them to report as to the Fair Rent; that the 
Land Commission may make an Order in accordance with the report of the Valuers, 
unless either party requires the case to be heard in Court; in which event the case 
shall be listed for hearing in pursuance of the provisions of the Rules in this 
behalf, and that it shall not be necessary, save where such ease has been referred 
to a Sub-Commission, for the Court to ascertain and record in the form of a Schedule 
the particulars mentioned in Section 1 of the Land Law (Ireland) Act, 1896. 
And we further agree [state agreement as to game]. 
And that the Court shall declare that the lessee be deemed to be a tenant of a 
present tenancy in the holding. [Yo be struck out if tenancy not leasehold. | 
[Signatures, &c., as in Form No. 44.] 
Schedule of Improvements Claimed. 


APPOINTMENT OF VALUERS. 
The Land Commission hereby names Mr. and Mr. to act as 
Valuers in this matter, and directs them to report upon the Fair Rent of the above 


holding. 
i [Vo be signed by the Registrar.] 


Form No. 79.* 
[This form requircs to be stamped with a Shilling Impressed Stamp, and when 
executed must be lodged with the Land Commission.] 
Seconp Srarutory TERM. 
[Particulars as in Form No. 31.] 
To THE LAND Commission Court. 

Orrermatine Novice or APPLICATION BY LANDLORD AND TENANT JOINTLY TO FIx Farr 
RENT, WITH CONSENT THAT THE APPLICATION SHALL BE REFERRED TO TWO Court 
VALUERS TO BE NAMED BY THE LAND CoMMISSION, AND THAT THE COURT MAY MAKE 
AN ORDER FIXING THE Farr RENT PURSUANT TO THE REPORT OF THE VALUERS, 
UNLESS EITHER PARTY REQUIRES THE CASE TO BE HEARD IN COURT. 2 

We, the Landlord and the Tenant, apply to the Court for an Order fixing the Fair 

Rent of the above Holding, upon which a Fair Rent has already been fixed by 

[here state whether by Order or by Agreement], dated the [date to be given as 

accurately as possible] day of 18 . And we hereby consent that the matter 

may be referred in the first instance to two Court Valuers, to be named by the 

Land Commission, and to be directed by them to report as to the Fair Rent; that 

the Land Commission may make an Order in accordance with the Report of the 

Valuers, unless either party requires the case to be heard in Court; in which 

event the case shall be listed for hearing in pursuance of the provisions of the 

Rules in this behalf, and that it shall not be necessary, save where such case has 

been referred to a Sub-Commission, for the Court to ascertain and record in the 

form of a Schedule the particulars mentioned in Section 1 of the Land Law (Ireland) 

Act, 1896. ; 

And we further agree [state agreement as to game]. 
And that the Court shall declare that the Lessee be deemed to be a Tenant of a 
present Tenancy in the holding. [Zo be struck out if tenancy not leasehold. | 
[Signatures as in Form No. 44.] 
Schedule of Improvements Claimed. 


* Forms 78 and 79 are prescribed by Rule of 17th April, 1899, ante, p. 764. 
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APPOINTMENT OF VALUERS. 
The Land Commission hereby names Mr. and Mr. to act as 
Valuers in this matter, and directs them to report upon the Fair Rent of the above 


Holding. 
S Dated this day of 


By Order, 
Registrar. 
*FORM OF JUDICIAL LEASE. 


DEscRIPTION OF HoLprInG. 
County 


Poor Law Union 
Electoral Division 
Townland, as known on Ordnance Survey Map 


Area in Statute Measure 
Le ie ae Pp. 


Descriptive Particulars, Boundaries, &c. 


Norse.—The Map endorsed on this Lease purports to be a correct delineation of the 


lands as shown on Ordnance Sheet No. , of County of 
By this Judicial Lease, made the day of 188 of in 
the County of hereinafter styled the Landlord, demises unto of 
in the County of hereinafter styled the Tenant, the holding above described, 


together with all rights and easements heretofore enjoyed therewith, and subject 
to all rights or easements heretofore usually enjoyed in, upon, or over the holding 
by any person other than the Tenant. The rights te be enjoyed by the Tenant 
during this Lease shall include 

[Here set out any special rights such as turbary, mountain runs, rights of way, &e.} 


The term of this Lease shall be years from - The rent of the holding 
shall be £ per annum, payable half-yearly, in equal gales on every 
and the first half-yearly gale to fall due on 188 . This rent shall be 


over and above all deductions, save for quit-rent, crown-rent, and income tax, and 
the Landlord’s proportion of poor rate, and county cess. 

The Landlord and the Tenant hereby agree that during this Lease they shall be 
respectively bound by the conditions endorsed hereon and which have been extracted 
from the 5th Section of the Land Law (Ireland) Act, 1881, and the Landlord [‘“ does ” 
or “does not,” as the case may be] require that the right of shooting and taking 
game, and of fishing and taking fish, shall belong exclusively to him. 

The words “statutory term,” wherever they occur in the said endorsed conditions, 
shall be read as meaning and comprising the term granted by this lease. 

In case the Tenant break any of the said conditions, Nos. 2, 3, 4, 5, or 6, the 
Landlord may put an end to the Lease by a notice to quit, such notice to be a 
half-year’s notice in case the condition broken be No. 4, and a year’s notice if the 
condition broken be either No. 2, 3, 5, or 6, and in any case the notice may end 
on any gale day, but such notice shall not take effect if it be withdrawn by writing 
before the day on which it expires,.and the Tenant shall have the same right to be 
relieved from the liability to be compelled to quit his holding in consequence of such 
breach as is given in the case of a statutory term by Section 13, Sub-section 4, 
of the said Act, also endorsed hereon. 

In this Lease the word “ Landlord ” includes the said his heirs and assigns, 
and the word “Tenant” includes the said his heirs, executors, adminis- 
trators, and assigns. 

Signed, sealed, and delivered, &c. 

* This form is issued by the Irish Land Commission, but its use is not obligatory. 


A map must be endorsed on the Lease. As to the preparation, execution, &e., see” 
Rules of January, 1897, Nos. 156, 157, ante, p. 757. 
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IRISH LAND COMMISSION. 


Ea od Ss 


THE LAND PURCHASE ACTS. 


16th day of March, 1897. 


Iv is this day ordered that the following General Rules and Orders 
shall, from and after this date and until further order, take effect 
and be in force in the Irish Land Commission in relation to all 
proceedings under and in pursuance of the Land» Purchase Acts 
as defined by the Land Law (Ireland) Act, 1896, and that all Rules 
and Orders, except the Rules dated this day in relation to pro- 
ceedings under Part V. of the said Act, shall cease to be in force 
as regards all proceedings commenced or continued after this date ; 
save that as regards proceedings now pending, where these Rules 
and Orders are not applicable, the general Rules and Orders in 
force at the date hereof shall remain in force as if these Rules had 
not been made. 


ORDER. I. 


ConstRUCTION OF TERMS. 

1. In these Rules, unless the context otherwise requires, “ Land 
Commission” shall mean Irish Land Commission; “ Commis- 
sioner” shall mean one of the Irish Land Commissioners; “the 
Judicial Commissioner” shall mean the Judicial Commissioner of 
the Land Commission; ‘‘a Judicial Commissioner” shall include 
the Land Judge of the Chancery Division of the High Court of 
Justice in Ireland; “a Land Judge” shall include the Judicial 
Commissioner of the Land Commission when acting as a Land 
Judge; “High Court” shall mean Her Majesty’s High Court of 
Justice in Ireland; “ Court” shall mean Court of the Irish Land 
Commission; “holiday’’ shall mean any day upon which the 


Rules of 
March, 1897. 


Order I. 
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Rules of Oftices of the Land Commission shall be closed; “the Commis- 
ae sioner,’ and the “‘ Examiner” shall respectively mean the Com- 
Ords. I.-ITI. ae : : ; : é 

— missioner or Examiner to whom the proceeding in question is for 


the time being referred; and all other expressions shall have the 


meaning assigned to them by the Land Purchase Acts. 


ORDER. II. 


EXAMINERS AND REGISTRAR. 

1. The Examiners and Registrar shall perform their respective 
duties in person; provided that when any Rule or Order directs 
that any act shall be done, or duty discharged by an Examiner, 
or by the Registrar, the same may be done or discharged, in the 
case of an Examiner, by the First Assistant Examiner, or an 
Assistant Examiner, with the sanction of the Judicial Commis- 
sioner; and in the case of the Registrar, by such officer as the 
Judicial Commissioner shall for that purpose from time to tims 
appoint. 


ORDER III. 
Time. 


1. In the computation of time for the purpose of these Rules and 
Orders, the word “month” shall mean calendar month, and the 
period of a month shall not he extended by reason of any inter- 
vening holiday, but when the time limited is a fortnight or any 
less period, the time so limited shall be extended by any inter- 
vening holiday or holidays except Sundays. 


2. The computation of time by days shall be exclusive of the 
first and inclusive of the last day. 


3. Whenever the time limited expires on a Sunday or other 
holiday it shall be extended to the next day on which the offices 
of the Land Commission shall b open. 


4. The Court shall have power to enlarge or abridge the time 
appointed by these Rules and Orders, or fixed by any Order, for 
doing any act, or taking any picceedings, upon such terms, if any, 
as the justice of the case may require, and any such enlargement 
may be applied for and ordered after the expiration of the time 
appointed or allowed. 
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ORDER IV. 


ORIGINATING STATEMENT. 
1. All proceedings for sale under the Land Purchase Acts shall, 
unless the sale be by the Land Judges, be commenced by the 
lodgment of an originating statement. 


2. The statement shall be in accordance with Form 1, in the 
Appendix hereto, with such variations as the nature of the case 
may require, or in such other form as the Land Commission may 
from time to time direct. It shall be fairly written on post paper, 
book-wise, with sufficient margin, and with a parchment back, 
shall be divided into paragraphs, and shall be verified by the 
affidavit of the vendor or vendors, or, if a Commissioner shall so 
permit, by the vendor’s solicitor, who shall state in the affidavit the 
reason why the statement is verified by him and not by the vendor. 
The person verifying the statement shall, before making his 
affidavit, make all reasonable inquiries to ascertain what superior 
interests as defined by Section 31 of the Land Law (Ireland) Act, 
1896 (if any), affect the lands. 


See that Section, ante, p. 567, and Form 1, post, p. 871. 


3. The statement shall inclu le all lands which the vendor intends 
to sell, and any of his lands ujon which his tenants have rights of 
grazing or turbary, and, if the vendor intends selling part only of 
any townland, the statement shall include the entire of such town- 
land, or so much thereof as belongs to the vendor. The statement 
may include all lands which are hell by the vendor under a common 
or partly common title, or which ave subject to any common incum- 
brance, but the vendor may, if he desire, insert a statement after 
the name of any townland to ‘he effect that the same, or any par- 
ticular part thereof, is exchudel from the proceedings. The 
Ordnance Survey names only of the townlands shall be used in 
the originating statement, and if the estate comprises part only 
of a townland, it must be so state. 


4. No originating statement shall be lodged comprising any land 
in respect of which proceedings for sale, or for declaration of title, 
are pending before the Land Judges. 

5, When a person desires to sell under the Land Purchase Acts 
land comprised in an originating statement already lodged, the 
former vendor’s interest in which he shall have acquired by pur- 
_ chase or otherwise before such vendor had agreed to sell such land 


Rules of 
March, 1897. 


Ord. Iv. 
Proceedings to 
be commenced 
by originating 
Statement. 


Form, and 
verification of. 


Lands to be 
included in. 


Not to include 
lands the subject 
matter of pro- 
ceedings before 
the Land 
Judges. 


Directions when 
land to be sold 
is included in 
an originating 
statement 
already filed by 
another person. 


Rules of 
March, 1897. 


Ora. IV. 


Statement to be 
endorsed with 
vendor’s address 
for service, or 
the name and. 
address of his 
solicitor. 


Filing, and 
reference to a 
Commissioner. 


Amendment of 
originating 
statement, 


Supplemental 
statement. 
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to the tenant or tenants thereof, such person or his solicitor shall, 
before lodging an originating statement, take the Examiner’s direc- 
tion as to its preparation, with a view to avoiding the repetition 
of matter disclosed by the statement already lodged, or in the 
course of the proceedings in the former matter, and as to how far 
the abstract of title and other documents already lodged may be 
utilised in the new proceedings. The statement, when lodged, shall 
be referred to the Commissioner to whom the statement and pre- 
ceedings in the former matter stood referred. 


6. Each originating statement shall be endorsed with the name 
and registered place of business of the vendor’s solicitor, or, if the 
vendor is not represented by a solicitor, with an address within 
the municipal boundary of the city of Dublin to be called the 
vendor’s address for service, where notices, orders, and other docu- 
ments may be left for him. 


7. The statement shall be filed in the Registrar’s office, and the 
Registrar shall endorse thereon the date of filing. Every statement 
shall be marked with the record number indicating the order in 
which it has been received, shall be entered in the index of cases 
and record of proceedings, and shall be referred to such Commis- 
sioner, and in such rotation as the Land Commission may from 
time to time direct, and all subsequent proceedings usually con- 
ducted before one Commissioner shall, save as may be otherwise 
directed by rule, be conducted before the Commissioner to whom 
the statement has been referred; provided that the statement and 
proceedings, or any matter arising thereunder, may at any time 
be transferred on the fiat of the Judicial Commissioner from any 
one Commissioner to another, and on transfer of the statement 
and proceedings the minutes on the index of cases and record of 
proceedings shall be altered accordingly. 


8. No amendment shall: be made in any originating statement 
that has been filed except by leave of the Commissioner, and in 
such manner as he may direct, and every such amendment shall be 
initialled and dated by the Registrar. 


9. Additional statements when lodged shall be deemed to be 
supplemental to and shall be endorsed with the record number of 
the originating statement and with a distinguishing letter. When, 
however, a vendor who has already lodged an originating statement 
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desires to institute proceedings for the sale of additional lands, the 
title to, and incumbrances (if any) upon which are in no wa 
common with the title to, or incumbrances upon the lands comprised 
in any originating statement already filed by him, the Commissioner 
may, if it shall appear to him expedient having regard to the special 
circumstances of the case, permit an originating statement to be 
lodged, and to receive a new record number. 


10. The originating statement, when filed, shall be laid before 
the Commissioner, who shall endorse thereon directions as to the 
service of the notice of filing, the publication of the general notice to 
claimants, the payment of interest on the purchase money, and such 
other matters as they may think fit. The notice of filing shall be in 
Form 2, or such other form as the Commissioner may direct. 
Subject to any directions that may be given by the Commissioner, 
it shall be served upon all persons named in the originating state- 
ment as entitled to any superior interest or incumbrance affecting 
the lands (except Her Majesty the Queen, the Commissioners of 
Public Works in Ireland, or the Land Commission). The general 
notice to claimants shall be in Form 3. 


See this Form, post, p. 874. 


11. When the vendor has lodged an originating statement in 
accordance with the General Rules dated 15th August, 1891, it 
shall not be necessary for him, unless the Commissioner shall other- 
wise direct, to lodge any further orginating statement in respect of 
land therein comprised; but before lodging any agreement for 
purchase, the vendor or his solicitor shall attend before the 
Examiner, and take his directions as to the further proceedings. 
If the Examiner be satisfied that there is no superior interest affect- 
ing the land which would necessitate further service of the notice of 
filing, or further publication, he shall endorse on the originating 
statement a certificate to that effect, and the agreement for purchase 
may thereupon be lodged. If it shall appear to the Examiner that 
further service or publication is necessary, he shall lay the origin- 
ating statement before the Commissioner for directions, and, before 
doing so, he may require the vendor to furnish such further evidence 
by affidavit or otherwise as may be necessary. 


Rules of 
March, 1897. 


Order IV. 


Notice of filing 
and general 
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claimants. 


Proceedings 
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statement, 


Vendor, or his 
solicitor to be 
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ORDER V. 

Notices anp Requisitions To fHE Quit Rent Orrice AND Boarp 
oF Pusiic Works, AND Rf&QuisiTion As To TrrHe-RENTCHARGE. 
1. Together with the originating statement there shall be lodged 
in duplicate for transmission (through the Notice Office notices and 
requisitions to the Quit Rent|Office and Board of Public Works in 
Forms 4 and 5. There shall also be lodged a requisition as to tithe- 

rentcharge in Form 6. 
See these Forms, post, pp. 875-876 


2. The notices and requisitjons shall include all the lands com- 
prised in the originating statement, and if part only of any town- 
land be included, the words “ 


name of such townland. 


art of ’ must be inserted before the 


8. The vendor or his solicitoi shall be responsible for the accuracy 
of the notices and requisitions, |and if any of them be found to be 
inaccurate in any particular, thd costs thereof may be disallowed on 
taxation. 


4. It shall be the duty of the yendor or his solicitor to furnish to 
the Quit Rent Office and Board bf Public Works respectively such 
documents and other evidence as may be necessary to enable them 
to comply with the requisitions. 


5. As soon as the returns to stich requisitions have been made 
and noted, the requisitions, with the returns endorsed, shall be 
transmitted to the vendor or his sblicitor. 

ORDER VI. 
Lis PEnpEns. 

As soon as the originating statement has been filed, the vendor or 
his solicitor shall register the matter as a Jis pendens, and the 
Registrar shall, if so required, sign a certificate of the filing of the 


originating statement for this purpose in Form 7. 
See this Form, post, p. 877. 


As to the effect of registration of a lis pendens, 
L. R. Ir. 479; 27 Ir. L. T. R. 83. 


see Brewers Co.’s Estate, 32 


ORDER VII. 

APPEARANCES, 
1. An “Appearance Book” shall be kept in the Registrar’s 
Office, in which any person claiming to be interested in the subject 


matter of any proceedings shall be at liberty, either personally or by 
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his solicitor, to enter an appearance for the purpose of being served __ Rules of 
March, 1897 


with notices of such proceedings; and any person so appearing may Sa 
Ord. VII. 


withdraw his appearance. 
2. If a person appears by a solicitor, the name and registered Name and 


address of 


place of business of such solicitor shall be stated. If the appearance solicitor, or 
adaress tor 


be not by a solicitor, the person appearing shall give an address iets 
S ed. 

within the municipal boundary of the city of Dublin where notices 

may be left for him; and such address may be altered by him from 


time to time. 


8. An appearance may be either general for the purpose of jppetranremay 
’ receiving notice of all proceedings in the matter, or special in order spel. 

that the person appearing may have notice of any particular pro- 

ceeding to be therein specified, or for the purpose of giving a consent 

or otherwise binding the party. The appearance, if general, must 

state whether the person appearing requires notice of the conditional 

sanction of all sales. 


4. If the Commissioner considers that an appearance, whether Appearance 
entered without 


general or special, has been entered without sufficient cause, he may sufficient reason 
may be cancelled, 


direct such appearance to be cancelled, or he may direct a general Leet 
appearance to be varied to a special one; and he may order the ordered to pay 
person appearing without sufficient cause, or entering a general 
appearance when a special appearance would have been sufficient, to 

pay the costs of any notice or other document that may have been 


served upon such person. 


5, Every person entering or withdrawing an appearance, or alter- Notices to be 
served of entry, 


ing his address for service, shall give notice thereof in writing to withdrawal, or 
: ¥ a variation of 
the vendor or his solicitor; and no second or other appearance by #ppearance. 
any person in any one matter shall be permitted until the previous 


appearance be withdrawn. 


6. All appearances shall be entered in the appearance book ue be oniees 
accurately and in a legible hand in the presence of the officer in pee 
charge of the book, whose duty it shall be to see that the proper 
notices are served. 


if Certificate of 
appearances. 


7, The Registrar, or an officer of his department, shall, 
required, sign a certificate in Form 8, specifying the appearances 
that shall have been entered in any matter, or a certificate in Form 
9 of the entry of any particular appearance. 


See these Forms, post, pp. 877-878. 
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8. The vendor’s address for service, or, if he be represented by a 
solicitor, the name and registered place of business of such solicitor 
shall be entered upon the record of proceedings. 


9. Should the vendor desire to change his address for service, or 
his solicitor, or to appear in person, notice of the change shall be 
served upon the solicitor (if any) whose name appears on record 
as representing the vendor, and upon all persons who have entered 
appearances in the matter, and thereupon the entry on the record 
of proceedings shall be varied. 


ORDER VIII. 
SERVICES. 


1, Any vendor or purchaser who has made or joined in any 
application to the Land Commission, and any person who has 
entered a general or special appearace in a matter may be served 
with any order or notice in the matter through the Notice Office of 
the Land Commission; and any person who has served a notice of 
motion may be served in the same manner with any order or notice 
having relation to such notice of motion; and any person who has 
been served with a conditional order, and against whom such order 
has been made absolute, may be served in the same manner with 
any order or notice. 


2. Except in the cases aforesaid, any person whom it may be 
necessary to serve with any order or notice must be served 


personally, or at his residence, unless the Commissioner authorises 
some other mode of service. 


8. Service at the residence must be at the residence where the 
party is residing at the time, and should be upon the wife, husband, 
father, mother, son, daughter, brother or sister, or domestic servant 
of the party intended to be served. The person to whom the docu- 
ment is delivered must be of the age of sixteen years or upwards, 
and must be requested to give such document to the person for 


whom the same is intended. Service at a place of business shall not 
be deemed service at the residence. 


4. In the case of any order, notice, or other document sealed or 
signed by an officer of the Court, the original should be shown 
unless it shall appear that such a course would be impracticable 
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from the fact that parties residing far apart had to be served within 
a limited period. 


5. Every person requiring to have a notice or other document 
served through the Notice Office shall, before the hour of two o’clock 
in the afternoon, or, if the day be a Saturday, before noon, leave 
with the proper officer the document which he shall require to have 
so served, together with as many copies thereof as he shall require 
to have served, and in the case of a notice of motion, two copies 
thereof for the use of the Court. The document required to be 
served, and also the copies thereof left for the use of the Court, shall 


_ have written at foot thereof or endorsed thereon the name and 


registered place of business of each solicitor, and the address for 
service of each party appearing in person on whom the same is to be 
served, and in the case of a solicitor the name of the party for whom 
he has appeared. There shall also be left at the same time envelopes 
directed to the several persons to be served at the several registered 
places of business and addresses for service endorsed on the document 
to be served. The person requiring the document to be served, or 
his solicitor, shall mark upon every copy thereof which he shall 
require to have served, and also upon each copy left for the use of 
the Court, that the same has been compared with and is a true 
copy of the document required to be so served, and shall sign the 
same with his name or the initial letters thereof, and every such 
person or solicitor shall be responsible for the accuracy of every 
such copy. 


6. The officer shall compare and check the addresses on the 
several envelopes with the names and addresses on the document to 
be served, and see that they correspond, and place the copies for 
service in their respective envelopes and secure the same, and place 
them with the official letters to be despatched the same day, and he 
shall enter in the register of notices a minute of the despatch of 
such copies and mark the entry with his initials. The originals of 
all documents transmitted through the Notice Office shall be filed, 
except in the case of a notice, or other document sealed or signed 
by an officer of the Court, which may be retained by the person 
requiring the same to be served, provided he lodges a copy for filing. 


: 7, Where any notice or other document is served through the 
_ Notice Office, the certificate of the proper officer that such notice 
3G 
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custody of 
deeds must 
lodge same if 
ordered. 


Mortgagee or 
owner of 


superior interest 


not obliged to 


lodge his deeds 
until paid. 
Lign on deeds. 
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or other document was duly transmitted by post shall be proof: of 
the service thereof. 


8. Every application for an order for substituted: or other service, 
or for- the substitution of notice for service, shall be supported by 
an affidavit setting forth the grounds upon: which the application is 
made. Whenever any such order’shall be made; a: copy thereof shall 
be served along with the notice or other document, as the case 


may: be. 


9. Every notice or other document of which six or more copies are 
required must be printed. 


ORDER IX. 


LopGMENT AND Dertivery or Dreps, &c. 

I. Deeds, muniments of title, and other documents directed to 
be lodged in Court, either in pursuance of General Rules and Orders, 
or of an order or ruling made in any matter, shall, unless otherwise 
directed, be lodged in the Record. Office of the Land Commission, 
and the person lodging the same shall bring in two schedules of such 
documents, one of which will be returned to him receipted by the 
Keeper of Records. If the documents are being lodged in pursuance 
of a notice or order, a copy of such notice or order must be produced 
at the time of the lodgment. 


2. Any person having the custody of any deed or document 
relating to lands the subject matter of proceedings before the Land 
Commission shall, if so ordered, and on such terms as the Court 
may think just, produce or lodge the same in Court for the purposes 
of such proceedings. 


3. A mortgagee or a person entitled to a superior interest shall 
not be obliged to part with the instruments creating his security, or. 
dealing with it, until the order for payment of his demand is made } 
but he shall be bound in the meantime to furnish copies thereof, if 
required, on payment of the ordinary charges, and to produce the: 
originals if required by order of a Commissioner, or if, the: Examiner 


shall certify that such instruments are required for the vouching of 
the abstract of title. 


4, The Court may make such order as may be just, as to the lien 


of any person lodging deeds, muniments of title, or other doeuments, 
or ‘as to payment of the costs of lodging the same. 
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5. Before applying for an order upon any person to lodge deeds Rules of 

: ; a . March, 1897. 
or other documents, notice must be served upon such person in et 
Orders IX-X. 


Form 11 (a), with such variations as the circumstances of the case = —— 
Notice to lodge 


may require; and when making the application there must be at order for 
produced evidence that the person against whom the order is sought 
has the documents required im his custody, power, or precurement, 
and a certificate from the Keeper of Records that such documents 
have not been lodged. 
(a) See this Form, post, p. 880. 


6. Any solicitor or other person who is ordered to lodge deeds or Person claiming 
5 : s 5 lien must file 
other documents in Court shall, if he claims to have a lien on such affidavit stating 


- : : particulars. 
documents, file an affidavit stating the particulars of such lien, and ae es 
refer to such affidavit in the schedule of documents lodged, otherwise 
the lien may be disallowed. 

7. Any person failing without sufficient cause to lodge in Court Person failing to 


: C é : lodge deeds in 
documents in his possession, power, or procurement, relating t0 pursuance of 


lands the subject matter of proceedings before the Land Commission, mae lable for 
within ten days of the service upon him of the notice referred to in 
Rule 5 of this Order, may be made liable for the costs of any appli- 
cation to the Court that may become necessary by reason of his 


default., 


8. The Examiners shall have authority to order the delivery of pelivery or 
- documents lodged in the Record Office, on an undertaking to return eee eas 
the same being given, or finally, but the Examiner shall, if he thinks 
necessary, direct notice of an application for such order to be given. 

They may also give any person whom they may consider entitled to 

do so liberty to inspect any documents so lodged. The Keeper of 

Records shall not, save as aforesaid, or save to an officer of the Land 
Commission, deliver any deeds or documents except by Order of the 


Commissioner. 


ORDER X. 


ABSTRACT OF TITLE. 

1. At any time after the filing of the originating statement, and ‘1o pe lodged 
not later than one month from the first conditional sanction of an beeen gee 
advance, the vendor or his solicitor shall lodge with the Keeper of 
Records an abstract of the vendor’s title, together with the original 
deeds and other muniments of title not theretofore lodged in Court. 


If the original of any document be not procurable, a copy, or such” 
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other evidence of its contents as can be obtained shall be lodged, 
except in the case of an outstanding mortgage of which the vendor 
cr his solicitor has no copy, and the original of which is available 


for inspection. 


If the deeds are numerous a deed box shall be lodged of such size 
as may be directed by the Keeper of Records, and in all cases a 
schedule of the deeds lodged must accompany the abstract. 

The Keeper of Records shall receipt the abstract and issue a 
certificate of its lodgment, which shall forthwith be lodged in the 


Examiner’s Office. 


2. The abstract shall include all lands comprised in the originating 
statement, and shall be fairly and legibly written in roundhand on 
small brief paper, and on one side only, and with proper and distinct 
margins for the several parts of the instruments abstracted, and shall 
be verified by the solicitor by whom the same shall have been 
prepared, by an affidavit in Form 12 (a). Abstracts of title shall be 
prepared in accordance with the directions in that behalf in the 
Appendix hereto. 


(a) See this Form, post, p. 880, and directions as to the preparation of abstracts of 
title, post, pp. 898-900. 


3. If the title to the lands be registered under the Local Registra- 
tion of Title (Ireland) Act, 1891, the land certificate with the ls 
pendens entered thereon shall be lodged in lieu of an abstract of 
title. 


ORDER XI. 


Ruuincs on Trrue, AND ASCERTAINMENT OF SUPERIOR INTERESTS. 

1. The rulings on title and directions for searches when given shall 
be transmitted to the vendor or his solicitor, and any requisitions 
thereon must be discharged on personal attendance before an 
Examiner, and the mode in which each requisition is discharged 
shall be entered on the rulings and in the title-book. No person, 
except an officer of the Commission, shall write upon the rulings. 


3, The draft requisition for searches in the Registry of Deeds shall 
be in Form 13 (a), and shall be lodged in the Examiner’s Office for 
settlement within one week of the issue of the directions for searches. 
unless such directions necessitate the production of further evidence. 


Rules under Land Purchase Acts. 821 


The requisition must be lodged in the Registry of Deeds within three _ Rules of 
March, 18977. 


days from the settlement of the draft. — 
Orders 
XI-Xil. 


(a) See this Form, post, p. 881. 


8. If the lands, or any part thereof, be held by the vendor under Persons in 
feefarm grant or lease, the Examiner shall, when ruling the title, vente We wait 
make such requisitions as may be necessary to ascertain the particu- Petree ae 
lars of any superior interest that may affect the lands; and all rp 
persons in receipt of, or entitled to any rent, fees, duties, services, 
or royalties issuing out of, or to be rendered in respect of the lands, 
shall be bound to furnish to the vendor, or his solicitor, such 
evidence as may be necessary to enable him to comply with such 
requisitions; and such persons shall be entitled to their costs 
reasonably incurred in connection therewith, the same to be paid 


by the vendor, or out of the proceeds of the sales. 


ORDER XII. 


AGREEMENT FOR PURCHASE AND APPLICATION FOR AN ADVANCE. 

1. Agreements between vendor and tenant for the sale and Form of Agreo- 
purchase of a holding, with application for an advance, shall be in ™°™ 
Form 10 (a), or such other form as the Land Commission may from 
time to time direct. All such agreements shall be on stout writing 
medium paper, and be endorsed with the record number, title of 
the matter, county and tenant’s name, and shall be signed by both 
vendor and tenant, or some person acting under a power of attorney 
on behalf of either of them, and shall be verified by the affidavit of 
the tenant, and bear an Inland Revenue stamp or stamps to the 
value of sixpence, which must be caucelled according to law. Agree- 
ments shall be prepared in accordance with the directions in that 
behalf annexed to the form. 

(a) See form of agreement, post, pp. 878-880. As to the effect of the agreement 
on the liability of the tenant to pay rent and interest respectively, see Lan@ Act, 
1896, Sec. 35, and notes thereto, ante, pp- 575-576. 

Agreements, if fraudulent, or if obtained in any improper manner, may be set 
aside, and orders sanctioning advances thereon may be rescinded. As to when, 
and under what circumstances, this course will be taken, see notes to L. P. Act, 
1885, Sec. 2, ante p. 367. The jurisdiction of the Commission as to rescinding 


agreements, &c., is derived from the 37th Section of the L. E. C. Act, 1858 (pp. 937-8, 
post, which is incorporated hy the 10th Section of the L. P. Act, 1835 (ante, p. 380). 


2. When the Agreement is signed by a person acting under power Power of 
attorney to be 


of attorney, the power of attorney or, if the original is enrolled in! odged. 
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the High Court, a certified copy thereof shall be lodged and sub- 
mitted to the Examiner to certify whether it is sufficient. 


3. No Agreement shall be received after the expiration of one 
month from the date of the execution thereof by the tenant, unless 
it has to be executed by a person 1esiding out of the United King- 
dom, in which case it must be lodged within two months of the 


execution ‘thereof by such person. 


4. When two or more agreements for purchase in any one estate 
are lodged at the same time, they shall be accompanied by a 
summary by way of schedule in such form as the Land Commission 


may from time to time direct. 


5. No agreement for purchase shall be received which is- not 
accurately filled up in accordance with the rules and directions, or 
which does not correspond with tke schedule of areas furnished with 
the map. 


ORDER XIII. 


Mars ann Surveys. 

1, Every agreement for purchase, subject as hereinafter 
mentioned, shall be accompanied by an Ordnance map, on the 6-inch 
scale, neatly mounted on strong linen, distinguishing thereon the 
exterior boundaries of the holding or holdings, and by such evidence 
of area as is hereinafter provided. Where the holdings are so small 
that the 6-inch seale is insufficient, an Ordnance map on the 
25°344-inch scale may be used, or an enlargement of the smaller 
holdings may be made. 


2. Maps shall be prepared and furnished by townlands, or groups 
of townlands; and should, when practicable, not exceed 18 inches by 
12 inches in size, and in every case the names of the adjoining town- 
lands should be shown upon the map. In no case should different 
maps be used for sales of different holdings upon the same town- 


land. 


3. The maps must be accompanied by a certificate of the tene- 
ment valuation, and by a schedule of areas giving the contents of 
each separate plot and the total area of each holding, and shall be 
in the form used by the Ordnance Survey Department or such other 
form as the Land Commission may from time to time direct. 
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A. If, for the purposes of proceedings in the Landed Estates Court, Rules of 
or Land Judges’ Court, a survey of the estate has been made by the ale 
: _, Order, XIII. 

Ordnance ‘Survey Department, the rental map shall be used if aaa 
ander states 
suitable. With the rental map shall be lodged a copy of the rental or Land Judges 


Court rental 
(if —procurable), and a copy of the Ordnance Surveyor’s ‘report, map to be used 
accompanied by an affidavit from the vendor, his agent, or a compe- 
tent surveyor in the employment of the vendor, stating that the 
several holdings are correctly marked on the map as they then exist, 
and the affidavit must state that the deponent visited the lands and 


examined:the map upon the grounds. 


: . y Ordnance shes 
5. If there has been no such survey as aforesaid, or if the rental pirked at 


map be unsuitable, the latest revised Ordnance sheet, having the Care eto 
holdings marked thereon at the General Valuation Office, and Pee 


verified in like manner, may be used. 


6. When trifling alterations have to be made in rental maps, Alterationsin 
map to be made 


or maps marked at the General Valuation Office, they shall be portals: by 
neatly made in a distinctive colour by a competent surveyor, who 
shall amend the areas as shown in the Ordnance Surveyor’s report, 
or schedule of areas, and verify the same by an affidavit in which 


he shall state his qualification. 


7. Existing estate maps where suitable, and provided they are Estat’ maps. 
E : : may be used‘! 

accompanied by proper evidence of area, and correspond with the sw™ble 

Ordnance Survey as to names and townland boundaries, may be 


accepted at the discretion of the proper officer. 


8. If the General Valuation Office map be very inaccurate OF Surveys. 
otherwise unsuitable, and if existing estate maps be not adopted, 
an Ordnance map with the holdings correctly delineated thereon, 
and accompanied by a schedule of areas, and certified by a com- 
petent ‘surveyor, who shall state his qualifications, may be 
lodged; but where surveys of estates are necessary, they shall be 
made by the’Ordnance Survey Department. 


Orders for 


9. Directions for surveys by the Ordnance Survey Department survey; pay- 
: é ment of accouns 
may be obtained in the Agreements for Purchase Office, and the jiability of 
solicitor. 


solicitor applying shall prepare such directions in Form 14, «and 
shall furnish with it an Ordnance sheet, showing the lands ‘to be 
surveyed, anda certificate of the tenement valuation. ‘With respect 
to surveys or revisions of surveys made by the Ordnance Survey 
Department, or maps or copies of maps and other documents drawn 
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by or obtained from that department, the account shall be paid 
by the person at whose instance the work was done, or his solicitor, 
before the maps are delivered, or at such other period as that 
department shall direct. Every solicitor shall be personally respon- 
sible for the costs of any such survey made in pursuance of a 
direction issued at his instance. 


ORDER XIV. 


Inspection oF Ho.prna. 

1. Agreements for purchase and applications for advances shall 
be referred to an Inspector (being the Resident Inspector or one 
of the Assistant Commissioners), to report as to the security for the 
advance and such other matters as the Land Commission may direct, 


and in such form as they may from time to time direct. ° 


Inspection may be dispensed with if the Commissioner be otherwise satisfied as to 
the security for the advance. See Order 1, Rule 1, of Rules of 17 May, 1901, post, 
p. 868. 


2. The parties to the agreement or application may obtain 
certified copies of such report on payment of the prescribed fees. 


8. Due notification of the intention to inspect a holding shall be 
given by the Inspector to the parties to the agreement on applica- 
tion. 


4, Upon the inspection the boundaries of the holding shall be 
ascertained by the Inspector, and the map, with such alterations if 
any as he shall find necessary, shall be certified by him to be correct. 


ORDER XV. 


ConDITIONAL SANCTION oF ADVANCE OR AGREEMENT FOR PURCHASE ; 
NotiFicaTIon To Partiss. 

1. The decision of the Commissioner on an application for an 

advance, or that an agreement for purchase shall be carried into 

effect by vesting order, shall be signified by a minute or order 


endorsed upon the agreement or application and signed by the Com- 
missioner, 


2. When a holding is situated in more counties than one the 
Commissioner, having regard to the area and value of the holding, 
shall determine and state in the order conditionally sanctioning the 
advance in which county such holding shall be deemed to be for the 
purposes of the Purchase of Land (Ireland) Act, 1891. 


Rules under Land Purchase Acts. 825 


3. Except in the case of sales by the Land Judges or by the 
Land Commission, no advance shall be conditionally sanctioned 
until the services of the notice of filing of the originating statement 
and the publication of the general notice to claimants have been 
vouched in the Registrar’s Office, and a certificate to that effect has 
been endorsed upon the originating statement by the proper officer. 


4. There shall be kept in the Agreements for Purchase Office a 
register of the persons directed to have notice of the filing of the 
originating statement, or who have entered appearances in the 
matter requiring notice of the sanction of sales, and their postal 
addresses, or those of their solicitors, and such persons or their 
solicitors may change the addresses from time to time, or have the 
register otherwise corrected; provided every address so registered 
shall be one within the United Kingdom. Notice of the conditional 
sanction of every sale shall be transmitted through the post to the 
vendor and purchaser and all persons whose names appear on the 
register, or to the respective solicitors of such of the aforesaid 
persons as may be represented by solicitors; and any person whose 
rights may be prejudiced by the sale may within fourteen days of 
the date of such notice apply to the Commissioner upon notice to 
the other persons interested to vary or discharge his order. 


5. If in the course of the investigation of the title, or otherwise 
in the course of the proceedings, a superior interest or incumbrance 
not disclosed in the originating statement is found to affect the 
lands, it shall be the duty of the Examiner to take the directions 
of the Commissioner as to the service of notice of the filing of the 
originating statement and of the sanction of such sales as may have 
been conditionally sanctioned upon the persons entitled to such 
superior interest or incumbrance, and no advance shall be condi- 
tionally sanctioned, nor shall any sale be completed until the 
services of such notices as may be directed have been vouched. 


6. When the Examiner ascertains that the claim of any person 
whose name is registered as entitled to notice of the sanction of 


sales has been discharged, he shall direct the name of such person { 


to be struck out of the register. 
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ORDER XVI. 


VEsSTING ORDER. 
ns on title or other requirements 


1. As soon as the requisiti 
vesting order have been complied 
cause a draft of the vesting order 


preliminary to the making of 
with, the Examiner shall eithe 
to be prepared, or shall, if thq Commissioner, with the assent of 
the Judicial Commissioner, permits a vesting order to be dispensed 
with, endorse upon the agreement for purchase a certificate to the 
effect that the same may be fiatéd by the Commissioner, specifying 
in such certificate the conditiohs, exceptions, and modifications 


(if any) subject to which the agfeement may be so fiated. 


2. All draft vesting orders shall be settled by the Examiner and 


submitted to the Commissioner for approval. 


3. When two or more vesting ofders on the same estate would, if 
made separately, be in a comm@n or partly common form, the 
Examiner may direct that either|the whole or any portion of the 
estate shall be vested in the sever}l purchasers by a single order. 


4. No map shall be endorsed 
order unless a map of the lands baing vested has been prepared for 
Landed Estates Court, Ireland, 
or the Land Judges’ Court, and is|attached to a conveyance, order, 


on, or referred to, in a vesting 
the purpose of proceedings in the 


or rental in such proceedings; in|which case a copy of such map 
may be endorsed on the vesting jorder by the Ordnance Survey 
Department, and shall be referred t 
be sealed therewith. 


in such vesting order, and shall 


Formerly the maps attached to the conveyances or ‘vesting orders were not 
referred to therein, and were consequently of little value. A map of premises 
attached to a Landed Estates Court Conveyance, but not referred to in, or by it, 
is not, it has been held, admissible in evidence to explain or control the deed: 
Wyse v. Leahy, I. R. 9, C. L. 384 (C. Pty 

Where a portion of lands not in the cccupation of the tenant purchaser was 
erroneously included in the statement of the area, and in the map annexed to the 
vesting order, it was held by Jounson, J., that the whole instrument was controlled 
by the words “‘in the occupation of the purchaser as such tenant” attached to the 
description of the premises, and that the tenant purchaser did not acquire a title 
to the disputed portion, although the map was referred to in the descriptive words 
of the vesting order: Quin v. Hewson, 261. L. T. §.& J.'534. Porrer, M.’R., has 
also held that a'map upon a vesting order is-not conclusive as to boundaries: 
Thompson v. Flanagan. (Unreported. Ha rel. G. FEerHErstonHaucH, K.C.). 

See as to the effect of a vesting order generally L. P. Act, 1885, Sec. 8, and 
notes thereto, ante, pp. 376 7 
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5. The purchaser, or if the price of the land sold be inclusive of 
all expenses incidental to }the purchase, the vendor or other the 
the proceedings, or their respective 
cted by the Examiner, either have the 
ped, or lodge in Court the amount of 
the stamp duty payable thpreon, or on the fiat in lieu thereof. 
The Examiner or an offices of his department shall assess the 
amount of the duty to be loflged in Court, and issue the necessary 
ent. 


person having carriage 0 
solicitors shall, when so dir 
purchaser’s vesting order st 


authority to enable its lodg 


6. Vesting orders and fiat¢, when examined and certified by the 
Examiner, shall be presented to the Commissioner for execution, 
and in every case shall, unless already stamped, be accompanied by 


a receipt for the lodgment of the stamp duty payable thereon. 


executed, or the agreements for 
less already stamped, be delivered 
ission to the proper officer of the 


7, The vesting orders whe 
purchase when fiated, shall, 
by an officer of the Land Co 
Inland Revenue for stamping. 


8. A copy of every vesting orller shall be filed in the Land Com- 


mission. 


9. An application to have a v¢sting order, or fiat in lieu thereof, 
corrected or rectified shall be |by motion to a Judicial Com- 
missioner; and a minute of the prder for rectification when made 
shall be endorsed on the vesting jorder, or agreement for purchase, 


as the case may be, and signed by the Registrar. 


‘ORD XVII. 


Proor oFr\OccuPaNncy. 

1. No vesting order or fiat in lieu thereof shall be executed, nor 
shall any advance to a purchaser |be made, unless the Examiner be 
satisfied that the purchaser was dive, and, if he be tenant of the 
lands purchased, that he was in occupation of such lands within 
fourteen days of the date of the esting order, fiat, or advance, as 


the case may be. 


9. The vendor or other the p¢rson having carriage of the pro- 
ceedings, or their respective solicifors, shall when required produce 
to the Examiner an affidavit, syorn not more than three days 
previously, verifying the occupapcy of such of the purchasing 
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tenants on the estate as ar@ in occupation of their respective 
holdings, and to whom advances are about to be made, or 
whose vesting orders are abput to be executed, or agreements 
about to be fiated. Such affigavit shall be in Form 15, and shall 
be made by the vendor, his agent, or some person who from local 
knowledge is capable of depoging to the facts therein stated. 

See Form, post, p. 881. 


E AND CHARGING ORDER. 

1. No advance shall be mafle to any purchaser who is fourteen 
days (a) in arrear in the payntent of any portion of the interest on 
his purchase money which h 


Makine or ADVAN 


become payable. 
(2) Now “two months.” See Rule df 29th April, 1899, post, p. &67. 


2. An advance which does hot exceed three-fourths of the price 
to be paid for the holding shall not be made until the purchaser 
shall have lodged in Court the balance of such price when such 
balance is payable in cash. 

This rule was framed to meet case’ coming within Land Purchase Act, 1891, 
Sec. 7, where no guarantee deposit is uequired to be lodged. If the amount of the 
advance exceeds three-fourths of the pprchase money, and a guarantee deposit is 
retained, the balance payable in cash hheed not necessarily be lodged in Court in 


the case of an unincumbered estate: Skinners Co. v. Campbell, 26 I. L. T. R. 136 
(Bewuxy, J.), overruling Skinners Co. ¥. M‘Vey, 26 1. L. T. R. 115 (Commissioner 


MacCartny). 

8. The final order for the 
pared and certified by the Exa 
the proceedings allow, bear ev 
fiat as the case may be, and be 
signature therewith. 


king of an advance shall be pre- 
iner, and shall, if the nature of 
date with the vesting order or 
resented to the Commissioner for 


4. The vesting order shall, whbn practicable, charge the holding 
with the repayment of the advafce. If a separate charging order 
be necessary, it shall be preparpd by the Examiner, and shall be 


signed by the Commissioner, anfl sealed with the seal of the Land 
Commission. 


ORDER XIX. 
REGISTRATION or HurcHaseR’s OWNERSHIP. 
1, The particulars as to the|holding to be prepared and trans- 
mitted by the Land Commissioy to the Registrar of Titles, in order 
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that the title of the purch 
be registered pursuant to t 
Act, 1891, shall be as follow§: 

(a.) The record numb@r (if any) and title of the matter in 


r to the ownership of the holding may 
Local Registration of Title (Ireland) 


which the purchase was Jnade. 

(o.) The date of the vesting order or fiat as the case may be. 

(c.) The name, postal address, and occupation or other 
description of the purchbser. 

(d.) The townland or |townlands with the area in statute 
measure of the portion of each comprised in the holding, and 
the county and barony, 
identification, the parish 

(e.) The tenure of the 


as stated in the agreemen 


nd, if necessary for the purpose of 
which each townland is situated. 
rchaser at the date of the purchase 
for purchase, or ascertained by the 
Land Commission. 

(f.) The particulars of the annuity payable in respect of the 
advance (if any) made by \the Land Commission for the pur- 
chase of the holding. 

(g.) The particulars of a 
vesting order. 

(h.) The particulars of 
superior interests subject tq which the vesting order or fiat 


other rentcharge reseryed in the 
ny exceptions or reservations or 
is made. 


(j.) The particulars of an 
which the vesting order mayj{declare the sale to be subject to 


easement, right or appurtenance 


or freed from. 
(k.) Any other matter which the Examiner may consider 
necessary for the purposes of} registration. 


2. Such particulars shall be embodied in a schedule which shall ;, 


be prepared and certified by t 
Commissioner immediately afte 


Examiner, and signed by the 
the execution of the vesting 
orders or the fiating of the agreements for purchase as the case may 
be. Each Examiner shall, if 
schedule the particulars of all hpldings comprised in the vesting 
orders, or agreements for sale, which he may present to the Com- 
missioner for execution, or fiat any one day; provided that if 
two or more holdings be vested byja single order a separate schedule 
may be used as regards the holdifgs comprised in such order. 


racticable, include in a single 


The particulars may be furnished by/transmitting a copy of the vesting order 
See Rule of 19th March, 1900, p. 867, post. 


Rules of 
March, 1897 


Order XIX. 


The particulars. 
be ina 
Schedule. 


Rules of 
March, 1897. 
Orders 
xXIX-XX. 
Schedule to be 
accompanied by 

map. 


‘Schedule to be 
delivered to 
Registrar of 
Titles. 


Apportionment 
-of tithe rent- 

charge and 

in stalm ents in 

lieu thereof pay- 

able to the 

Commission. 


Apportionment 
of land improve- 
ment and dfain- 
age charge. 


Applications for 
apportionment: 
of other superior 
interests to be 
grounded on 
statement of 
facts ( 


Preparation ard 
jodgment of 
statement of 
facts. 


830 Land Commissiow. 


3. The schedule shall be accompanied by an Ordnance sheet 
having the several holdings} delineated thereon as they appear on 
the map used for the procegdings unless there be a map endorsed 
upon and referred to in thq vesting orders, in which case a copy of 
such map may be endorsed upon the schedule by the Ordnance 
Survey Department, or the|vesting orders may be produced to the 
Registrar of Titles for inspection. 


4. The schedule shall be}lodged in the office of the Registrar of 
Titles by an officer of the Land Commission. 


ORDER XX. 


APPORTIONMENT AND REDEMPTION OF SUPERIOR INTERESTS. 
I.— Apportionment. 

1. Applications for the apportionment of tithe-rentcharge payable 
to: the Land Commission, and of fixed annual instalments payable 
in lieu thereof, shall be made in Forms 16 and 17, and shall be 
lodged with the Superintendent of the Church Property Depart- 
ment of the Land Commission. 


See Forms, post, pp. 8823. 


2. Applications for the apportionment of land improvement, or 
drainage charges payable to the Commissioners of Public Works in 
Ireland shall be made to such Commissioners, and the Examiner 
shall, if necessary, issue a requisition for that purpose. It shall be 
the duty of the vendor or his solicitor to furnish such evidence and 
documents as may be required for the apportionment. 


3. Applications for the apportionment of impropriate tithe-rent- 
eases (a or crown rents, rents, fees, duties, services, rentcharges, 
or annuities, shall be made by motion or notice grounded upon a 
statement of facts. 


As to the apportionment of these rentcharges, see Land Act, 1887, Sees. 15 and 16; 
Land Act, 1896, Sec. 31; and notes thereto, ante, pp. 4.0 8 and 570-2. See also See. 
72 of L. BH. C. Act, 1858, p. 942, vost, and Forms 16 to 21, post, pp. 882+6.. 

When the apportionment is by consent a statement of facts may be dispensed 
with. See Rules of 17th May, 1901. Or. 11., r. 1, post p. 868. 


4, The statement of facts shall be verified by the vendor, or his 
solicitor, or by such other person: acquainted’ with the facts as the 
Commissioner may direct, and shall be fairly written on post paper, 
with sufficient margin, and filed im the Registrar's Office. If the 
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superior interest to be apportioned be contributed by the owners Rules of 
of the lands subject thereto in certain proportions, and it is pro- Se ye 
posed to apportion in like manner, the particulars of the origin of ba gn 
such contribution, whether under a partition or otherwise, should 
be set forth in the statement. 
The statement shall be accompanied by and refer to an Ordnance 
map, showing the entire lands out of which the superior interest to 
be apportioned is payable, and the portions between which it is 
proposed to apportion the same, and shall also be accompanied by 
a certificate of the tenement valuation. 
The map used for the purposes of the sale should be adopted when 
suitable; but the Commissioner may dispense with a map where it 
does not appear to him to be required. 


5. No final order for apportionment shall issue until the sale, or, pina) order not 
. . RT issue till sal 
if there be more sales tham one, until one of the sales under the ‘invetd 
: “ - Draft to be 
Land Purchase Acts which necessitated the apportionment has been far: 


furnished 
completed either by the payment of the purchase money into Court, TERE 
or by the execution of the vesting order, or fiating of the agreement 
for purchase. The person at whose instance such order is made 
shall, if required, furnish a draft of such order and the same shall 
be settled by the Registrar. 


6. When a final order for apportionment has been made a sealed Sealed 


' : counterparts 

counterpart thereof, written or printed on stout hand-made paper of Spporion: 
ment orde: 

or parchment, shall, except as hereinafter provided, be issued at to beissued 


the expense of the estate to the owner of the superior interest, and inert ta 
to the owner of any land upon which any portion of the superior ™Ps thereon. 
interest which it is not intended to redeem has been apportioned. 

If four or more of such counterparts be required, the apportionment 

order shall be printed in such manner as the Land Commission may 

direct, and the original shall be filed in the Registrar’s Office. If 

a map be referred to in the order it shall be drawn thereon by the 

Ordnance Survey Department. In the case of a quit or crown rent 

no such counterpart shall issue at the expense of the estate without 

the direction of the Commissioner. 


i : j Memorandum of 
7. A memorandum of the apportionment shall be endorsed by the }rtionment 
Registrar upon the instrument creating the superior interest appor- poeeranent 
tioned if such instrument be forthcoming. ere ne supeies 


Rules of 


March, 1897. 


Order XX. 
Forms of state- 
ment of facts. 


Certificate and 
copy of state- 
ment to be 
lodged when 
application is 
for apportion- 
ment of im- 
propriate tithe 
rentcharge, or 
quit or crown 
rent. 


Instrument 
creating rent, 
rentcharge, or 
annuity to be 
lodged with 
statement 


Redemption of 
quit and crown 


rents, tithe rent- 


charge payable 
to Land Com- 


mission, and land 
improvement, or 


drainage 
charges, 
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8. Statements of facts for the apportionment of impropriate tithe- 
rentcharges shall follow Form 18; for the apportionment of quit 
or crown rents shall follow Form 19; for the apportionment of 
rents, fees, duties, or services shall follow Form 20; and for the 
apportionment of rentcharges or annuities shall follow Form 21, 
with such variations and additions in each case as the circumstances 


may require. 


See these Forms, post, pp. 882-6. 


9. When application is made for the apportionment of an 
impropriate tithe-rentcharge or of a quit or crown rent, the 
tithe-rentcharge or quit rent certificate, as the case may be, 
and a copy of the statement of facts shall be lodged with 
the original, and the Registrar shall transmit such copy to the 
Superintendent of the Church Property Department of the Land 
Commission, or to the Quit Rent Office, as the case may be, for 
report; and no application for apportionment shall be moved with- 
out the leave of the Commissioner until such report has been 


obtained. 


10. When application is made for the apportionment of any 
rent, fees, duties, or services, or of a rentcharge or annuity, the 
instrument creating the superior interest to be apportioned shall 
be furnished with the statement of facts, unless it be already lodged 
in Court. 

II.—Redem ption. 


11. When any quit or crown rent, or land improvement or 
drainage charge, is being redeemed, the vendor or his solicitor shall 
produce to the Examiner at the vouching of the allocation schedule, 
a receivable order from the Quit Rent Office, or the Board of 
Public Works, as the case may be, to enable the redemption money 
and arrears, if any, to be lodged to the proper account in the Bank 
of Ireland. Such receivable order shall specify separately the 
amount of the redemption money and of the arrears, and shall 
allow at least seven clear days from the date of vouching for lodg- 
ment. When tithe-rentcharge payable to the Land Commission or 
fixed annual instalments payable in lieu thereof are being redeemed, 
the vendor or his solicitor shall produce at such ,vouching a 
memorandum from the Church Property Department of the 
amount required for the redemption thereof, and of the arrears 
thereof. 
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As to the power of the Land Commission to order the redemption of head rents 
and rentcharges, see Land Act, 1887, Secs. 15 and 16; Land Act, 1896, Sec. 31; and 
notes thereto, ante, pp. 420-428 and 570-572. 


12. The application for an order for the redemption of any other 
superior interest or of any apportioned part thereof shall, if made 
by the person entitled thereto, be made on notice to the vendor, and 
if made by the vendor shall be made on notice to the reputed 
owner of such superior interest. Service must also be made on such 
other persons as may have entered appearances requiring notice of 
such an application, or as would appear to be affected by such 
redemption. 

The application should, where possible, be made at the hearing of the Final 
Schedule of Incumbrances. See Rules of 17th May, 1901, Or. IL., r. 2, post, p. 868. 

In the case of redemption of tithe rentcharge, where an estate is sold to tenants 


in the Land Judges Court, that Court is the proper tribunal to fix the redemption 
price. Mundy’s Estate [1899], 1 Ir. R. 191. 


13. When the redenfption of any such superior interest as in the 
last preceding Rule m@ntioned (other than impropriate tithe rent- 
ioned part thereof shall have been ordered, 
unless the price be agrded upon between the parties, or the deter- 
mining of it referred th the Land Commission, within fourteen 
days from the date of t 
the Commissioner shall 


order, or within such further period as 
irect, the person who applied for such 
order shall serve upon tle other party a request in writing to 
appoint an arbitrator following Form 22. 

As to the rules for the conduct of arbitrations, see Land Act, 1887, Sec. 16, ante, 


p- 424 ; Land Act, 1870, Sec. 25, ante, p. 188; and the Schedule to the latter Act, 
ante, p. 210. See also Form 23, post, pp. 886-7. 


14, The submission to Arbitration Court and the appointment 
of the arbitrator or arbitrators and umpire shall be in Form 
23, or in accordance ther 


ith, and shall be fairly written upon 
foolscap paper, with suffiqent margin, and be lodged in the 
Registrar’s Office before the\first sitting of the Arbitration Court. 
It shall be the duty of the officer receiving such submission to 
arbitration to see that the sigr&tures thereto are proved by affidavit. 


See Form, post, p. 886. 


15. The award shall be on folscap paper, with sufficient margin, 
and shall follow Form 24 as ndarly as the circumstances of the case 
admit, and shall determine whg@ is to bear the costs of the arbitra- 
tion. When either party desirdy the award of a Court of Arbitra- 

3H 
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Applications for 
redemption of 
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on notice. 
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Arbitration 
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Rules of tion to be recorded, He shall within ten days from the making of 


ee such award serve notide on the opposite party of his intention to 
KX OKT. apply to the Court for\such purpose. As soon as the Court orders 


mm the award to be recorded it shall be filed in the Registrar’s Office 
together with the subm|ssion. 


See Form, post, p. 887. 


Vouching of . . : : 
tile to superior ~=« LG. The person entitled to the price or compensation payable in 
interest : F : te 

‘ respect of a superior interest, or his solicitor, shall, unless there be 


a sufficient reason to the contrary, attend before the Examiner on 
the vouching of the allocation schedule to prove his claim, and for 
that purpose shall, unless his title has already been investigated, 
file an affidavit which shall be prepared in accordance with the 
directions in the Appendix hereto (a), and such affidavit may be 
lodged with the Examiner at any time after the redemption of the 
superior interest has been ordered, 


(a) See p. 900, post. 


Price of 17. If by reason of incumbrances affecting a superior interest or 
superior 


ae Oe be for any other reason the price or compensation payable in respect 
neared thereof cannot be distributed at the general allocation, the Com- 
missioner may order such price or compensation to be paid into the 
Bank of Ireland to such credit as he may direct, and may make 
such order as may be just as to the investment thereof, and as to 
the payment of the dividends and interest thereon pending its distri- 
bution. | 
See Land Purchase Act, 1891, Sec. 20, and notes thereto, ante, pp. 477-8. 
es of 18. Except in the case of quit or crown rents, tithe-rentcharges, 
fuperior interest and land improvement or drainage charges, a memorandum of the 
oe ei lerenny redemption of a superior interest or of any apportioned part thereof 
shall be endorsed by the Registrar upon the instrument creating 


such superior interest, unless such instrument be retained in Court. 


ORDER XXI. 


ALLOCATION. 
I.—Proceeds of sales by vendors to tenants not paid into the 
High Court. 
Vendor to ‘ 
prepare alloca- 1. As soon as an advance.shall have been made, unless such 
tion schedule. , . : : : 
advance has been paid into the High Court, the vendor or his 


solicitor shall prepare an allocation schedule in Form 25. 
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For Form see p. 888, post. This rule now applies only to cases in which the lodgment Rulesvor 
of a Final Schedule is dispensed with. See Or. III., r. 8, Rules of 17th May, 1901, March, 1897. 


post, p. 870. Order XXI. 


2. The allocation schedule shall be vouched before the Examiner, ‘1o be vouched 
and the case shall be then listed by him for allocation by the Com- ond Need forbes 
missioner. ae 


II.—Interest on purchase money collected by the Land Commission. 


3. Applications for the payment of interest on purchase money, Applications for 
accruing between the date of the agreement for purchase and the nr Saini 
date upon which the advance is made by any person other than the eae 
person in receipt of the rents at the date of the agreement for 


purchase, shall be made to the Commissioner by motion on notice. 


III. —Proceeds of the sale of a holding sold by the Land Commission. 


4. All moneys received in respect of the proceeds of the sale by To be lodged to 
the Land Commission of a holding which was subject to an annuity pam 
payable to them shall be lodged to a credit to be entitled “In the 
matter of Section 38 of the Land Law (Ireland) Act, 1896, and of 

the proceeds of the sale of the holding of [here name the proprietor 
who obtained the advance from the Land Commission] in the lands 
of , Barony, , County ;”’ and the 
Examiner shall issue a privity or receivable order to enable such 
lodgment to be made. Moneys so lodged shall not be allocated 


except in pursuance of an order signed by a Commissioner. 


5. All notices, affidavits, consents and orders in reference to the gntiting to 
allocation shall be headed “ Court of the Irish Land Commission ” °°": 
and be entitled as in Rule 4 of this Order. 


6. It shall be the duty of the Solicitor to the Land Commission solicitor totand 
7 5 eke Commission 
to obtain as soon as possible from the Commissioner an order for to furnish 
Oks ‘ particulars of 
the payment of all moneys due to the Land Commission in respect fund to 
_ Xu rT. 
of the holding, and of all expenses incurred by the Land Commis- a 
sion in relation to the sale or otherwise with respect to the holding, 
and if there be any surplus after such payments he shall fill up and 
transmit to the Examiner’s Office a form specifying the date of 
the sale, the amount realised, the particulars of the payments made, 
the amount of the surplus, the date on which the advance was made 
to the purchasing tenant of the holding, the name of such tenant, 
the amount of the advance, and the full title of the matter in which 


such advance was made; and all subsequent directions and rulings 
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in reference to the matter shall, so far as possible, be written om 
such form. The Examiner shall thereupon send for the land certi- 
ficate evidencing the title of the proprietor whose holding had been 
sold, and if it shall appear therefrom that the title to the tenancy 
prior to the purchase by the tenant had been investigated, the 
Examiner shall report as to who appears to him to be entitled to 


the surplus. 


7, If such title has not been investigated, the Examiner shall 
send for the agreement for sale to the purchasing tenant, the lease: 
(if any), and any other document in the custody of the Land Com- 
mission which would help to disclose the title of the tenant prior to: 
his purchase, and he shall note the nature of the tenancy, the date 
at which according to the agreement for purchase the tenant. 


became entitled, the incumbrances (if any) disclosed in the agree- — 


ment for purchase, and any information as to the title of the former 
proprietor disclosed by the title books, collection books, or other- 
wise, and he shall give such directions for the guidance of the 
Solicitor to the Land Commissicn as he shall think fit in reference 
to communications to be addressed to the former proprietor, to 
incumbrancers, or to other persons appearing to be interested in 
such surplus. 


8. All correspondence in reference to the allocation shall be 
referred to and dealt with by the Solicitor to the Land Commission, 
subject to any directions given by the Commissioner or Examiner. 


9. All applications for payment shall, together with any accom- 
panying evidence, be laid before the Examiner, who shall thereupon: 
make sucli requisitions as he may think necessary. It shall not be 
necessary to require any search other than a common search against, 
the lands, and if title is being shown to a yearly tenancy such 
search shall not commence prior to the Ist J anuary, 1870, or 
the date of the creation of the tenancy if of a later date. If the 
amount involved be £50 or under, a hand search will be sufficient. 


Payment will not be made to a sole trustee, even though one trustee only was; 


originally appointed by the settlement: Trench’s Estate, 26 I. L. T. R. 72; MacC. 116. 
This is also the practice of the Landed Estates Court: Dickson’s Estate, I. R. 3 Eq. 
344. 

It was held by Lirron, J., on a question of law reserved for him, that the Crown 
was entitled to payment out of the proceeds of sales, of legacy duty in respect of 
annuities created by the will of a deceased owner and charged upon the estate sold :. 
Fermoy’s Estate (No. 2), MacC. 55. 


Rules under Land Purchase Acts. 837 


10. If the applicant be represented by a solicitor, a copy of the Rules of 
Examiner’s rulings shall be transmitted to such solicitor, and he Mabe ico 

rders 

xx 


shall be at liberty to write his replies opposite to the requisitions, 


but the requisitions are to be discharged by the Examiner upon the Discharge of 


original rulings. If the applicant be not so represented and the d 


amount involved be £50 or under, it shall be the duty of the 
Solicitor to the Land Commission to make the necessary searches, 
and, so far as possible, to comply with the requisitions of the 
Examiner, and any costs necessarily incurred by him shall be 
defrayed out of the fund. 


equisitions. 


11. The Examiner shall, as soon as his requisitions shall have peport ang 


been complied with, make his report at the foot of his rulings as 
to the person or persons appearing to him to be entitled to receive 
payment of the fund, and such report shall be laid before the Com- 
missioner, who shall proceed to make his order thereon. The report 
shall then be filed in the Registrar’s Office. 


payment. 


IV.—General. 
12. Upon every application for payment a certificate of funds Certificate of 
; funds to be 
signed by the Accountant must be produced. produced on 
application for 
payment. 
ORDER XXII. 
INVESTMENTS. 


1. The stockbrokers for the time being appointed by the Lord Stockbrokers of 


Supreme Court 


Chancellor to carry out the investment of funds under the control of t 
the Supreme Court of Judicature in Ireland shall be stockbrokers 
to the Land Commission; and such stockbrokers shall discharge 
their duties in such order or rotation or otherwise as the Land 
Commission may from time to time direct. 


o act for Land 


Commission. 


2. Whenever an order shall be made for the purchase of stock or payment of 
price and 


securities with money standing to the account of the Land Com- teansfer of 


s 


mission, the price shall not be paid to the broker until he shall have 
transferred to the account of the Land Commission stock or 
securities equal in value to the money to be invested, deducting his 
commission; and whenever an order shall be made for the sale of 
stock or securities standing to the account of the Land Commission, 
the same shall not be transferred until the broker shall have lodged 
in the Bank of Ireland to the account of the Land Commission the 


price thereof, deducting his commission. 


tock. 
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Rules of ORDER XXIII. 
March, 1897. 
ee GUARANTEE DEPOSITS. 

ies its shall be made of pounds onl 

o bein pounds L- Guarantee deposits shall be made of p y- 

only. 5 

le oe 2. No guarantee deposit in cash shall be received unless accom- 

eto panied by a privity in Form 26. Application for such privity shall 
be made by the party lodging the guarantee deposit, or his solicitor, 
and the privity shall be signed by the Examiner, and transmitted 
to the Accountant. 

See Form 26, post, p. 888. 
Register of. 8. A register shall be kept in the Accountant’s office of all 


guarantee deposits, stating the names of the persons entitled to or 
interested in them, the names of the persons entitled to receive the 
interest thereon, and the lands to which they apply, and the 
securities (if any) in which they are invested. 


See as to investment of guarantee deposits, Land Act, 1887, Sec. 10, ante, p. 416, and 
L. P. Act, 1891, Sec. 23, ante, p. 479. 


Registration of 4. When a guarantee deposit is lodged in cash, the Accountant: 
guarantee, : Oe : 
deposit lodged in Shall register it in the name of the person whose name appears in 
cash. 


the privity, and the interest shall be payable to him from the date 
of the advance. 


pee in 5. In all cases not otherwise provided for, the guarantee deposits 
shall be registered in the title of the matter until a Land Judge or 
the Commissioner, as the case may be, shall declare in whose name 
they are to be registered, and to whom the interest shall be paid, 
and such declaration, if made by the Commissioner, shall where 
practicable be made when the funds are being allocated. 


pee 6. When a Land Judge makes a declaratory order concerning 
tion as to the registrati 1 ; i 
cones gistration of guarantee deposits, or the payment of the interest 


thereon, the Registrar of the Land Commission shall draw up a 
direction in accordance with such order and transmit the same to 
the Accountant; and for that purpose it shall be the duty of the 
person at whose instance the order shall have been made, or of his 


solicitor, to furnish to the Registrar such documents as may be 
required. 


The amount of the guarantee deposit is treated as part of the funds in the Land 
Judges’ Court; and an application should be made on the allocation of funds in 
that Court, for an order declaring who are the persons entitled to it. An appli- 


cation should then be made to the Land Commission to have the guarantee 
deposit registered in their names. 
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7, The Accountant may upon the application of any person 
entered upon the register as entitled to or interested in a guarantee = 
c c she alls Order XXIII 
deposit, or of his solicitor, or, by leave of the Commissioner, upon ees 
= 2 = . Jerti ¢ 
the application of any other person, issue to such: person a certifi- entry on ‘ 
egister ol. 
cate of the entry on the register. 
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8. Any person becoming entitled to or interested in any guaran- Transmission 
tee deposit may apply to the Commissioner for a ruling to have his ed A 
rights as regards such guarantee deposit entered upon the register, 
and the Accountant shall enter a minute of such ruling on the 
register. 


As to cases in the Land Judges’ Court, see Rule 6, and note thereto, ante. 


9. Applications for the investment of guarantee deposits shall be Investment of 
made on notice to all parties interested therein. All such invest- 
ments shall be made in the name of the Land Commission, and the 
expenses of and incident to such investments shall be paid or 


provided by the applicant. 
See as to the investment of guarantee deposits, Land Act, 1887, Sec. 10, ante, 
p. 416, and L. P. Act, 1891, Sec. 23, ante, p- 479. 


10. Upon all applications concerning guarantee deposits standing Certificate of 
entry on register 


to the credit of matters, the certificate of the entry on the register to be produced 
% on all applica- 


of guarantee deposits shall be produced. tions. 


11. The dividends on the guaranteed land stock retained for Baymont of 
erest On. 


guarantee deposits and the interest or dividends on guarantee 
deposits otherwise invested, shall be payable immediately after the 
respective dates upon which the Land Commission shall receive such 
interest or dividends, and shall on the occasion of the first payment 
after investment be calculated from the date of such investment, 
There shall be deducted from the first payment of dividend after 
investment (if not otherwise provided) the expenses of and incident 
to the investment, and the proportion of dividend which accrued up 
to the date of the investment. The proportion of dividend so 
deducted may be either retained by the Land Commission as unin- 
vested guarantee deposits, or invested in the same securities at 


their discretion. 


12. Applications for payment to the persons entitled thereto Piso dies 
guarantee deposits retained in respect of advances under the ernie 
Purchase of Land (Ireland) Act, 1891, or the Redemption of Rent pe Ce 
(Ireland) Act, 1891, shall be made by letter addressed to tha ie 


Rules of 
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XXIV. 
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Secretary of the Land Commission. The application shall be 
referred to the Accountant, and if he certifies that no part of the 
guarantee deposit has been actually applied towards the payment 
of a debt declared to be irrecoverable, it shall be laid before the 
Commissioner for consideration and direction. 


18. The Accountant sh§ll, as regards each estate, report from 
time to time to the Commissioner how much of the advances, made 
otherwise than under the Purchase of Land (Ireland) Act, 1891, 
or the Redemption of Renp (Ireland) Act, 1891, and in respect of 
which guarantee deposits have been provided, are ascertained to 
have been repaid at the end of each decade of the annuity, and the 
particulars of the entry org the register as regards such guarantee 
deposits. The Commissiondr may thereupon make such order as 
may be necessary for the payment out of such guarantee deposits of 
a sum equal to the portion|of the advance so ascertained to have 
been repaid. 


14. When there has been repaid on account of any advance a 
sum equal to the guarantee deposit, the Accountant shall report 
the fact to the Commissioner, together with the particulars of the 
entry on the register. The Commissioner may thereupon make such 
order as may be necessary for the payment of the guarantee deposit, 
or any outstanding balance thereof. 


15. If for any reason any sum payable in respect of a guarantee 
depositi under Rules 13 and 14 of this Order cannot be immediately 
paid to the person or persons entitled thereto, the Commissioner 
may order such sum to be paid to such credit as he may direct, and 
may make such order as may be just as to the investment thereof, 
and as to the payment of the dividends or interest thereon pending 
its payment out of Court to the person or persons entitled thereto. 


ORDER XXIV. 


PayMENT inTO Bank or IRELAND UNDER Sxcrion 14 OF THE, LanpD 
Law (IreLanp) Act, 1887. 

1. Before making any application under Sec. 14, Sub-Sec. 1, of 
the Land Law (Ireland) Act, 1887, for payment of advances into 
the Bank of Ireland, the applicant or his solicitor shall attend before 
the Examiner with the documents and other evidence upon which 
such application is grounded. 


os 
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2. The Examiner shall thereupon ascertain that all necessary 
preliminaries to the making. of the advances have been complied 
with, and that the holdings could forthwith be vested in the pur- 
chasers, or the agreements for purchase fiated, and he shall issue a 
certificate or report to that effect, and shall state therein if he has 
any reason to believe that the parties are not entitled prima facie 
to carry out the agreements for sale, and any other matter which 
should be brought under the notice of the Commissioner. 


3. The application to the Commissioner shall then be made on 


_ notice to all persons who have entered general appearances o1 


appearances requiring notice of such an application, and such other 
persons as the Examiner may direct, and shall be grounded upon 
the report of the Examiner, the originating statement, the rulings 
on title, if issued, and any other evidence tending to show the 
nature and particulars of the vendor’s estate in the lands, and the 


charges affecting the same. 


4. An order for payment into the Bank of Ireland shall not be 
made unless the vesting orders are ready for execution, or the agree- 


ments for purchase are ready to be fiated. 


ORDER XXV. 


APPOINTMENT OF TRUSTEES. 
I.—-Trustees for the purposes of the Settled Land Acts, 1882 to 1890. 
1. Applications for the appointment of trustees for the purposes 
of the Settled Land Acts, 1882 to 1890, shall be made by motion 
on notice as in Form 27, with such modifications as the circum 


’ stances of the case may require. 


As to the jurisdiction of the Land Commission to appoint trustees of the settle- 
ment generally, see Land Purchase Act, 1885, Sec. 13, Land Act, 1887, Sec. 23, 
and Land Purchase Act, 1891, Sec. 19 (3), and notes thereto, ante, pp. 382-3, 
and 431. As to what trustees are deemed to be “trustees of the settlement,” see 
Settled Land Act, 1882, Sec. 2, Sub-sec. 8, and Settled Land Act, 1890, Sec i6, 
App., post, pp. 949 and 956. 

If trustees of the settlement die or retire, new trustees, with similar powers, 
‘can now be appointed by deed under the Trustee Act, 1893; and it is not necessary 
in such a case to apply to the Court. See Settled Land Act, 1890, Sec. 17, 
App., post, p. 956. 

The jurisdiction of the Land Commission to appoint trustees of the settlement 
extends only to cases where the settlement deals with the lands which are sold 
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under the Acts to the tenants, not to settlements affecting head rents, rentcharges, 
and annuities charged upon the lands which are being redeemed under the 16th 
section of the Land Act, 1887: Dames Longworth’s Estate, 261. L. T. & S. J. 
521 (Bewxer, J.). In such cases the Land Commission can lodge the redemption ‘ 
money in the Bank of Ireland, under the 20th section of the L. P. Act, 1891 
(ante, p. 477), until trustees are appointed by the Chancery Division of the High 
Court: Dames Longworth’s Estate (ubi supra). 


2. The procedure shall otherwise be in accordance with the 
General Rules and Orders and practice for the time being regulating 
the procedure in similar applications to the Chancery Division of 
the High Court, in so far as such rules, orders, and practice may he 
applicable. 


Il.—Appointment under Section 66 of the Landed Estates Court Act. 


3. Applications for the appointment of trustees under Section 66 
of the Landed Estates Court Act shall be made by statement of 
facts as in Form 28, with such modifications as the circumstances 
of the case may require. The statement shall be fairly written on 
post paper with sufficient margin, shall be verified by the affidavit 
of the applicant, or, if the Commissioner so permit, by the affidavit 


of his solicitor, and shall be filed in the Registrar’s office. | 
See Form 28, post, p. 889, and the Section of the L. E.-C. Act referred to 
Appendix, post, p. 940. 


4, Together with the statement there shall be lodged a copy of 
the instrument creating the trusts, and any consents, or other docu. 
ments necessary to support the application. The statement and 
other documents shall be laid before the Commissioner for his 
directions. 


ORDER XXVI. 


PARTITION AND EXCHANGE. 

1. An application by either landlord or tenant for a partition, 
exchange, or division of land, held by tenants in common, or rundale 
or intermixed plots, under Section 11 of the Purchase of Land 
(Ireland) Act, 1885 (2), shall be in writing on foolscap paper with 
proper margin, and shall be verified by the affidavit of the appli- 
cant, and be filed in the Registrar’s Office. The appheation shall 
state :— 

The names and addresses of the several tenants of the land so 
held in common or rundale or intermixed plots. 


(a) See the Section referred to, ante, p. 381. 


= 
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The Ordnance Survey name and gross acreage of such land, and Rules of 
the barony and county in which it is situate. Mareen 

If the original letting was not a joint letting, when and how the ON 
holding came to be so held. 

The terms of the original letting of such land by the landlord, 
and the amount of the gross yearly rent payable. 

The names of the several tenants paying the said rent, and the 
proportions in which they pay it. 

2. On the lodgment of any such application the Commissioner Appointment 
may appoint one or more surveyor or surveyors to inspect the ace ohloes 
lands, and divide the same into convenient and separate holdings, 
to apportion the gross rent payable out of the entire lands on such 
apportioned holdings, and to state the names of the tenants of such 
holdings, and the apportioned rents to be thenceforth payable by 
them. 


3. The surveyor’s report and scheme for partition shall be lodged Lodgment of 
surveyor’s 


in the Registrar’s Office, and notice thereof shall be given to the Ree 4 
landlord, the severai tenants, and all such other persons as the 
Commissioner shall direct, in Form 29. 


See Form 29, post, p. 890. 


4. If no application be made to the Commissioner within four- Confirmation of 
teen days from such notice, or within such further time as the ae 
Commissioner shall direct, to vary or amend the said report and 
scheme for partition, and if it shall appear expedient to the Com- 
missioner the same shall stand confirmed and a final order for 
partition shall be made in accordance with such report and scheme 
or in accordance with any order amending the same. 


5. No final order for partition exchange, or division shall issue Final order not 
? roe) to issue until 


until the sale which necessitated such partition, exchange, or divi- Sle completed. 
sion, as the case may be, shall have been completed. 


6. A draft of the order shall be prepared by the applicant, or Pralt of oie 


his solicitor, and lodged with the Examiner for settlement. with Examiner. 


7, The draft order, when settled by the Examiner, and approved Order to be 


printed and 


by the Commissioner, shall be printed in such manner as the Land signed by 
Commission may direct. The engrossment shall be sealed with the 


seal of the Land Commission, and then laid before the Commissioner 


for his signature. 
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8. A counterpart of the order shall be issued to the landlord, 
and to each tenant entitled to a share of the lands. 


Rules of 
March, 1897. 


ais s ORDER XXVII. 


Counterpart to 


be issued to SPECIFIC PERFORMANCE. 
each person 2 
cs ac An application by a vendor or purchaser for a decree for specific 


performance shall be by motion on notice to the other party, and 
if such application be by the vendor, the notice of motion shall be 
served personally on the purchaser unless he be represented by a 
solicitor other than the vendor’s solicitor, or unless the Commis- 
sioner shall otherwise direct. 

As to the jurisdiction of the Land Commission to enforce specific performance 


of agreements for sale, see Land Act, 1887, Sec. 22, and notes thereto, ante, 
p. 431. 


ORDER XXVIII. 


CHANGE oF Parties By Dzatn, &c. 


Report of 1. A person claiming to be entitled to have the proceedings con- 
Examiner to be 


Oe tes tinued in his name by reason of the death of the vendor, or trans- 
applying to ove : 
continue mission or change of his interest, shall, before applying to the Com- 


proceedings. aes - ‘ * = 
missioner, obtain a report from the Examiner upon his title to have 
the proceedings so continued in his name. 
See as to the power of a tenant for life to complete a contract entered into by 
his predecessor in title, Settled Land Act, 1890, Sec. 6, p. 956, post. 


Veaweiscion 2. If a purchasing tenant becomes divested of his interest in his 
ae holding by death, bankruptcy, assignment, or otherwise, after the 
one agreement for purchase has been executed, but before the holding 
has been vested, or such agreement fiated, the person claiming to be 
entitled to the purchasing tenant’s interest in the holding, or a 
solicitor duly authorised on his behalf, shall attend before the 
Examiner to prove the title of such person, and that he is in occu- 
pation of the holding; and thereupon the Examiner may either 
himself take the direction of the Commissioner (such direction to 
be endorsed on the agreement for purchase) as to the person in 
whom the holding is to be vested, or he may direct a motion to be 
made on the subject. 
An agreement for purchase does not now operate to convert the interest of the 
purchaser into real estate: Land Act, 1896, See. 32 (ante, p. 573). 
As to the devolution of the purchaser’s estate after the purchase is completed, 


see Local Registration of Title Act, 1891, Secs. 22 and 84, App., post, pp. 957 and 
959. 


a a | 
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ORDER XXIX. 
PERSONS UNDER DISABILITY. 


1. The order appointing any person to act as guardian or next 
friend of a person under disabikty, shall be served on such guardian 
or next friend, and all notices and orders subsequently served upon 
such persons, shall be deemed to have been duly served upon the 
party so under disability. 

As to the jurisdiction of the Land Commission in case of parties being under 
disability, see Land Act, 1870, Secs. 59, 60, 61 (ante, pp. 204-5), incorporated by 
Land Act, 1881, Sec. 38 (ante, p. 327), and Land Purchase Act, 1885, Sec. 10 (ante, 
p. 380), which incorporates the 72nd section of the L. E. C. Act, 1858 (see App., 

“post, p. 942). 

A guardian to a minor will not be appointed by the Land Commission where 

the sale is by conveyance, or where the guardian would be required, not merely 


to carry on the proceedings, but to discharge other duties subsequently : Corr’s 
Estate, 26 I. L. T. R. 139 (Bewrzy, J.). 


2. When any married woman, not entitled for her separate use, 
joins in or consents to any application to the Land Commission, 
the Commissioner shall before making an order be satisfied that 
such married woman is aware of the nature and effect of the appli- 
cation, and that she freely consents thereto, and for this purpose an 
appointment shall be made with the solicitor for her attendance 
before the Commissioner, for the purpose of being examined, or the 
Commissioner may, at his discretion, appoint some solicitor to make 
such examination, who shall for that purpose be furnished with a 
copy of the application ; ‘and the solicitor so appointed shall certify 
to the Commissioner that he has made such examination, and the 
result thereof, and his certificate shall be verified by affidavit. 


ORDER XXX. 
Morrons AND ORDERS. 
I.—Motions. 
1, Applications to a Commissioner shall be made to him in person 
or in such manner as each Commissioner shall from time to time 
prescribe. 


2. In the case of a motion on notice, a certificate of the appear- 
ances entered in the matter must be produced at the hearing of such 
motion. 
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Rules of 3. There shall be at least two clear days between the service of 
March.1897 | notice of motion and the day on which the same is heard, and, if 
Order XXX the notice be served outside the municipal boundary of the city of 
be stain N Dublin, there shall be at least four clear days. 


nee sls 4. If the application be made ex parte, the applicant shall, before 
moving the Commissioner, lodge with the Registrar a docket stating 
the nature of the application, and referring to the documents, or 
other evidence, upon which the same is grounded. 


Applications to 5. The following applications when made shall be assigned to a 


be assigned to a a: mene 
Judicial Judicial Commissioner : — 


Oe a (a.) In reference to requisitions on title made by an 
Examiner. 

(0.) For appointment of trustees. 

(c.) For a decree for specific performance. 

(d.) In reference to the apportionment, redemption, or satis- 
faction of superior interests, other than applications for the 
payment of the redemption money or quit or crown rents, of 
rents or tithe-rentcharges payable to the Land Commission, or 
fixed annual instalments payable in lieu of tithe-rentcharge, or 
of land improvement or drainage charges. 

(e.) By an incumbrancer, an owner of a superior interest, or 
other person interested to vary or discharge an order condi- 
tionally sanctioning an advance or agreement for purchase as 
being prejudicial to the interests of the applicant. 

(f.) To continue proceedings in the name of a person claim- 
ing by reason of the death of the vendor, or transmission or 
change of his interest, when the Examiner’s report is igo 
the granting of the application. 

(g.) Motions made by direction of an Examiner in reference 
to the title to a holding when a purchasing tenant becomes 
divested of his interest therein before the completion of the 
purchase. 

Provided always that with a view to the prompt hearing of any 
such application, the Judicial Commissioner may at any tiane direct 
that any of such applications shall be assigned to the Commissioner 
before whom the proceedings in the matter are pending, or to such 
other Commissioner as he may appoint. 


Sidebar ordérs, 6. The following shall be side-bar orders :— - 
(a.) To make a conditional order (other than an order for 


5 


~ ment on which he relies. 
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attachment) absolute, when no cause has been shown, or the 
cause shown has been disallowed. 

(0.) To allow cause shown and discharge conditional order 
when no motion has been made to disallow the cause. 

(c.) For an order on any person to lodge deeds. 

(d.) For a writ of sequestration for disobedience to an order 
of the Court. 

(e.) For a writ of fiert facias to enforce payment of costs 
awarded by order. , 

(f.) For an order to the sheriff to put a purchaser from the 
Land Commission into possession of the lands purchased sub- 
ject as is provided by Order XLVIII. 


See this order, post, pp. 865-6. 


I] —Orders. 
7, Orders for payment or investment or for the sale of securities, 
or other rulings of the Commmsioner in reference to the allocation 
of the fund may be entered on the allocation schedule. 


8. Orders which are in the nature of directions to an officer of 
the Court to do, or to omit to do any act, or to act upon, or reject 
evidence tendered, or directions to the person having carriage of 
the proceedings as to the conduct thereof, shall be entered in the 
ruling book. 


9. All other rulings and orders save such as are signed by a 
Commissioner, or such as are directed by rule te be printed, shall 
be entered in the order book. 


10. All orders shall, unless otherwise directed by rule, be signed 
by the Registrar. 


11. The Registrar shall, at the instance of any party interested, 
prepare an order in conformity with any ruling of a Commissioner 
entered upon the allocation schedule or ruling book. 


ORDER XXXII. 


CAUSE AGAINST CoNDITIONAL ORDER. 
_ 1, Any person desiring to show cause against a conditional order 
must enter an appearance, and serve on the vendor and the person 
on whose application such order was obtained, or their respective 
solicitors, a notice of cause referring to any affidavit or other docu- 
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2. Unless the person at whose instance such order was obtained. 
shall, within the time specified in the conditional order, or within 
four days thereafter, serve a notice of motion to make the same 
absolute, the person showing cause may have a rule entered in the 
Registrar’s office, allowing his cause; and on such rule being entered 
he may proceed to tax his costs of resisting such conditional order. 


3. If no cause be shown within the time specified, or if the cause 
be disallowed, the solicitor for the person who obtained the order 
shall.attend in the Registrar’s office to prove the services of the 
conditional order, and that no cause has been shown, or that the 
cause has been disallowed, and thereupon the Registrar shall, except 
in the case of an order for attachment, proceed to make up the 


absolute order. 


ORDER XXXII. 
EVIDENCE AND EXAMINATION oF WITNESSES. 


I.—Evidence generally. 
1. The evidence of witnesses shall, unless there be reason to the 
contrary, be by affidavit ; but any witness may by leave of the Com- 
missioner be examined orally before the Commissioner. 


2. All writs, records, pleadings, affidavits, and other documents 
that might be read and received in evidence in the High Court, may 
be read and received in evidence in the Land Commission ; and office 
copies of all such writs and other records and documents shall be 
admissible in evidence to the same extent as the originals would be. 


II. —Examination of witnesses. 

3. The depositions of witnesses examined orally shall be taken 
down in writing by the Registrar or other officer of the Court, not 
ordinarily by question and answer, but so as to represent as nearly 
as may be the statement of the witness; provided that the Com- 
missioner may order any party who shall produce any witness or 
witnesses for examination, to provide a competent shorthand writer, 
who shall be paid in the first instance by such party, to take down 
the evidence of such witness or witnesses under the direction of 
the Commissioner, and for the use of the Court 3 and the Commis- 
sioner shall make such order as he may consider just as to the costs 
of providing such shorthand writer; and the transcript of the 
notes of such shorthand writer shall be lodged with the Registrar, 
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and any party interested may have a copy of the same on payment Rules of 


of the sum of three half-pence for every seventy-two words. Marke 


Order 
4, Any witness examined orally shall be subject to cross-examina- ae 


q ‘ E 6 Witnesses to be 
tion and re-examination ; and when any party to proceedings shall subject to cross 


have filed an affidavit, whether made by himself, or by any witness, er 
such party, or witness, shall be subject to cross-examination and re- 
examination, and shall be bound to attend for the purpose of being 

so cross-examined, upon being served with notice to that effect two 

days before the time of such cross-examination if resident in Dublin 

or within ten miles thereof, or four days if resident elsewhere in 

Ireland, and upon tender to any such witness, other than the party 

himself, of his reasonable expenses ; and such expenses shall be paid 

in the first instance by the person requiring such cross-examina- 

tion. 


5. Application to have a witness or witnesses examined by com- pyamination bY 
mission shall be made by motion on notice. The commission shall °"™™ “°™ 
be in Form 30; shall be sealed with the seal of the Court, and signed 
by the Registrar; and shall issue on such terms or conditions as to 
costs or otherwise as the Commissioner may think fit; and the 
examination shall in all respects be subject to the regulations for 
the time being in force for the examination of witnesses by commis- 
sions issuing out of the High Court, as if the Land Commissioner 
were the Judge, and the Court of the Land Commission were the 


High Court. 
See Form 30, post, p. 890. 


IIIl.—Summonses for attendance of witnesses. 
6. Summonses for the attendance of witnesses, and for the pro- form ot. 
duction of documents before the Land Commission shall be in Form 
31, and shall be signed by the Registrar. 


See Form 31, post, pp. 890-1. 


7, The service of a summons shall be effected by delivering a copy g.ivice of: 
thereof, and at the same time producing the original. The reason- **P°*° 
able travelling expenses of the witness must be tendered when the 
summons is being served. 

8. Any person wilfully disobeying a summons, or order for his punishmentfor 
: & ° disobedience to, 
attendance for the purpose of being examined or producing any 
document, shall be deemed guilty of contempt of Court, and may be 


dealt with accordingly. 
And see Order XXXIV., r. 1, post, p. 851. 
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ORDER XXXITI. 


AFFIDAVITS. 

1. Affidavits, affirmations, or declarations sworn or made in 
Ireland, may be sworn or made before any person authorized to 
administer oaths for the purposes of the High Court, or before a. 
Justice of the Peace for the county or borough in which the affi- 
davit, affirmation, or declaration is sworn or made. 


2. Affidavits, affirmations, or declarations may be sworn 
or made in England or Scotland, or the Channel Islands, or the 
Isle of Man, or in any colony, island, plantaticn, or place under 
the dominion of Her Majesty in foreign parts, before any Judge, 
Court, notary public, or person lawfully authorized to administer 
oaths in such country, colony, island, plantation, or place, respec- 
tively, or before any British ambassador, envoy, minister, chargé 
d'affaires, or secretary of embassy or legation, exercising his func- 
tions in any foreign country, or any British consul-general, consul, 
vice-consul, acting consul, pro-consul, or consular agent, exercising 
his functions in any foreign place in that country or place, and the 
Commissioners and other officers of the Land Commission shall take 
judicial notice of the seal or signature, as the case may be, of any of 
the aforesaid persons. 


3. Every affidavit shall be drawn up in the first person, and shall 
be divided into paragraphs, and every paragraph shall be numbered 
consecutively, and as nearly as may be shall be confined to a 
distinct portion of the subject. The affidavit shall state the 
description and true place of abode of the deponent, and also what 
facts or circumstances deposed to are within deponent’s own know- 
ledge, and his means of knowledge, and what facts or circumstances 
deposed to are known to or believed by him by reason of infor- 
mation derived from other sources than his own knowledge, and 
what such sources are. 


4. The time and place of swearing the affidavit shall be stated in 
the jurat, and all persons authorized to take affidavits for the Land 
Commission, shall certify in the jurat of every affidavit taken by 
them that they know either the deponent himself or some person 
named in the jurat who certifies his knowledge of the deponent. 
When an affidavit is sworn by any person who appears to the officer 
taking the affidavit to be illiterate or blind, the officer shall certify 
in the jurat that the affidavit was read in his presence to the 
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deponent, that the deponent seemed perfectly to understand it, and Rules of 


that the deponent made his signature in the presence of the officer. M#™¢™ 1897 
No such affidavit shall be used in evidence in the absence of this XXII, 
XXXIV. 


certificate, unless the Commissioner is otherwise satisfied that the ane 
affidavit was read over to and appeared to be perfectly understood 
by the deponent. 


5. No affidavit having in the jurat or body thereof any inter- Alterations to be 
3 5 “ c . authenticated 
lineation, alteration, or erasure shall without leave of the Commis- 


sioner, be filed, read, or made use of in any matter, unless the inter- 
lineation or alteration (other than by erasure) is authenticated by 
the initials of the person taking the affidavit, nor in the case of an 
erasure, unless the words or figures appearing at the time of taking 
the affidavit to be written on the erasure are rewritten and signed 
or initialled in the margin of the affidavit by the person taking it. 


6. The Commissioner may, on such terms as he may think fit, Commissioner 
2 5 j * ° : 6 . may receive 
receive any affidavit notwithstanding any defect or irregularity in notwithstanding 
y : f : irregularity. 
the form thereof or in the jurat, and may direct a memorandum to  ~ 


be made on the document that it has been so received. 


7. No affidavit shall be sufficient if sworn before the vendor in yy ¢ pe swarn 


. s/Bcs. . Chee f e 
the matter, his agent, or solicitor, or if sworn before the solicitor oor the 


solicitor for 


for the person on whose behalf the affidavit is to be used. party. 


8. Any affidavit which would be insufficient if sworn before the Not to be sworn 
before clerk or 


solicitor for a party to the proceedings, shall be insufficient if sworn agent, &c. of 
sohcitor for 


before such solicitor’s partner or clerk, agent or correspondent, or party. 


the clerk or partner of such agent or correspondent. 


ORDER XXXIV. 


SEQUESTRATION AND ATTACHMENT. 


1. The Commissioner may, to enforce obedience to any order, Obedience to 
‘ 5 ‘ order may be 
cause a writ of attachment or sequestration to issue against aly enforced by 
attachment or 
sequestration. 


party in default. 
I.— Sequestration. 
2. Where any person is by any order directed to pay money into In the case of 
Court, or to do any other act within a limited time, and, after due to a order writ 
service of such order, refuses or neglects to obey the same according may issue. 
to the exigency thereof, the person prosecuting such order shall, at 


the cxpiration of the time limited for the performance thereof, be 
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entitled, without obtaining any order for that purpose, to issue a 
writ of sequestration against the estate and effects of such dis- 
obedient person. Such writ shall have the same effect as a writ of 
sequestration in the Chancery Division of the High Court has here- 
tofore had, and the proceeds of such sequestration may be dealt with 
in the same manner as the proceeds of writs of sequestration have 
heretofore been dealt with by the said Chancery Division. 


8. Any person entitled to issue a writ of sequestration under the 
preceding rule shall, before issuing the same, apply to the Registrar 
to approve of one or more sequestrators, and to obtain directions as 
to his or their security and accounting. On a certificate from the 
Registrar of the approval of such person or persons the writ may 
issue directed to such person or persons in Form 32, and it shall be 
sealed with the seal of the Land Commission and signed by the 


Registrar. 


4, One sequestrator only shall be named in the writ, unless the 


Commissioner shall otherwise direct. 


5, Every sequestrator shall enter into security by recognizance 
or otherwise, as the Commissioner shall direct, and the amount and 
nature of such security shall be directed, and the securities approved 
of by the Registrar, upon the application mentioned in Rule 3 
of this Order, or by the Commissioner. A sequestrator shall not 
enter upon the execution of the writ until he has obtained a 
memorandum signed by the Registrar, that he has duly perfected his 
security. 


6. Every sequestrator shall be bound to account before the 
Registrar, as shall be directed upon his appointment, or at any 
time by the Commissioner, and not less than once in every year, 
unless the Commissioner shall otherwise direct. 

See Or. 43, r. 7, R. S. C. Ir., 1891, which is almost identical in terms with 


this rule. 


Il.— Attachment. 
7, No writ of attachment shall be issued without the leave of the 
Commissioner, to be applied for on notice to the party against whom 
the attachment is to be issued. 


8. Every writ of attachment and order of committal for contempt 
shall be headed “ Court of the Irish Land Commission, Land Pur- 
chase Acts,” and, if issued in consequence of disobedience to an 


ee a A ee ‘ = 
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order, shall be entitled in the matter in which such order was made. Rules of 
The writ of attachment or order of committal shall be directed to Merely See 
the sheriff of the county where the party to be attached or com- REXTY, 
mitted resides or is to be found, or to any peace officer, or to such — 
other person as the Commissioner may direct, and shall be sealed 

with the seal of the Land Commission and signed by the Registrar. 

In the case of a committal order the order shall recite the particu- 


lars of the disobedience or other contempt occasioning its issue. 


See Or. 44, rr. 2 and 3, R. S. C. Ir., 1891, which are almost identical in terms 
with this rule. 


ORDER XXXV. 
Questions oF Law AnD APPEALS. 


1. When a Commissioner desires to submit a question of law for Submission of 
question of law 


the hearing and determination of a J udicial Commissioner, he may by a Commis- 
by ruling refer the proceedings before him to a Judicial Com- os 
mission for the purpose of having the question determined, or, in 

a case signed by him, state the question of law he requires to have 
determined; and he shall give such directions as to the service of 

notice as he may deem necessary. 


See L. P. Act, 1885, Sec. 17, ante, p. 386, L. P. Act, 1891, Sec 28 (8), ante, p. 483. 


2. An appeal from the decision of a Commissioner acting alone Appeal on 
shall, if the appeal be on a question of law, be brought by notice of Mae aes 
motion within fourteen days from the date of such decision. The 
notice shall state the name of the Commissioner whose decision is 
appealed against, and shall be served upon all parties directly 
affected by the appeal, and it shail not be necessary to serve parties 
not so affected. 


As to appeals from the decision of a single Commissioner under the L. P. Acts, 
see L. P. Act, 1891, Sec. 29, ante, p. 483; and as to appeals to the Court of Appeal 
by way of case stated and otherwise, see Land Act. 1881, Sec. 48 (ante, p. 333), 
and L. P. Act, 1885, Sec. 22 (ante, p. 387). See also Land Act, 1896, Sec, 41, and 
notes thereto, ante, pp. 586-7. 


3. A Judicial Commissioner may direct notice of appeal, or an Judicial _ 
Commissioner 


application to determine a question of law, to be served on all or may direct 
any parties to the proceedings, or upon any person not a party, served. 
and in the meantime he may postpone or adjourn the hearing upon 

such terms as may be just; and he may give such judgment and 

make such order as might have been given or made if the persons 


served with such notice had been originally parties. 
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4. A requisition to have the order of a Commissioner not made 
upon a question of law reconsidered by a Judicial Commissioner and 
two other Commissioners shall be in Form 33, and shall be lodged 
in the Registrar’s Office within fourteen days from the date of such 
order. The requisition shall be laid before a Judicial Commissioner 
who, if he thinks it desirable that the case should be reheard, shall 
direct: a notice to be served as provided by Rule 2 of this Order. 

See Form, 33, post, p. 891. 


5. Any notice of appeal may be amended at any time as a 
Judicial Commissioner may think fit. Additional evidence may be 
used on the hearing of the appeal or on the re-consideration of the 
order of a Commissioner when an order giving liberty to do so has 
been made on a special application for that purpose to a Judicial 
Commissioner. 


ORDER XXXVI. 


SALE By A LANDLORD TO A TENANT IN CONSIDERATION OF A FINE 
AND A RENTCHARGE. 


1. An Agreement between landlord and tenant for the sale and 
purchase of a holding in consideration of the tenant paying a fine, 
and engaging to pay the vendor a rentcharge, with application for 
an advance may be in Form 10, with the following addition after 
“ fee-simple ” in clause 1 of the agreement, viz :—‘“ in consideration 


of a fine of £ , and of a perpetual yearly rentcharge of 
£ , which the said tenant hereby engages to pay.” 


See form of agreement, post, pp. 878-880. As to the effect of the agreement on 
the liability of the tenant to pay rent and interest respectively, see Land Act, 
1896, Sec. 35, and notes thereto, ante, pp. 575-576. 

Agreements, if fraudulent, or if obtained in any improper manner, may be set 
aside, and orders sanctioning advances thereon may be rescinded. As to when, 
and under what circumstances, this course will be taken, see notes to L. P. Act, 
1885, Sec. 2, ante, p. 367. The jurisdiction of the Commission as to rescinding 
agreements, &c., is derived from the 37th Sec. of the L. EB. C. Act, 1858 (pp. 937-8, 
post), which is incorporated by the 10th Sec. of the L. P. Act, 1885 (ante, p. 380). 


2. An application for a further advance for the redemption of 
the rentcharge shall be by agreement between the owner of the rent, 
charge and the registered owner of the holding for the sale and 
purchase of the rentcharge, with application for an advance, and 


shall be in such form as the Land Commission may from time to 
time direct. 
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ORDER XXXVII. 


PuRCHASE BY A TENANT FROM THE LAND JUDGES. 


Rules of 
March, 1897 


Orders 
1. The application by a tenant for an advance to enable him to SERVI 


purchase his holding from the Land Judges shall be in Form 34, or Form of | 
such other form as the Land Commission may from time to time iret aoe 
direct. The application shall be on stout writing medium paper, 

and endorsed with the county, title of the matter, and tenant’s 

name, and shall be signed and verified by the tenant or by some 

person acting under a power of attorney from him. The applica- 

tion shall be prepared in accordance with the directions in that 

behalf annexed to the Form. 

See Form 34, post, p. 892. 


2. With such application there shall be lodged a copy of the ees gatcs 
Court rental. application. 


3. If a number of tenants on the same estate are purchasing, the All applications 
on one estate 


applications should, when practicable, be all lodged together, and Doibees lodged 


may be lodged by the person having carriage of the proceedings 
before the Land Judges. 


ORDER XXXVIII. 


PurRcHASE oF Estates BY THR LAND COMMISSION FOR RE-SALE, AND 
NEGOTIATIONS oF SALEB BY THE Lanp ComMMISSION. 


1, No application to the Lahd Commission to purchase an estate Application for 
inks before the Land Judges f Je sion to purchase 
S : , o r re-sale sion to pur 
the subject matter of proceedings before the Land Judges to Se ual 
to the tenants shall be entertaiged unless a Land Judge shall cersity Judges not to be 


bee without the 
nts cannot conveniently be effected Te ainigie 


rchase such estate. Land Judge. 


that sales to the occupying te 
‘unless the Land Commission 


2. The person making the ajjplication shall lodge in the Agree- Documents to 


lodged. 
of the Court rental and under- 


ments for Purchase Office a co 
takings by the several tenants t buy their respective holdings in 
Form 35 (a), specifying the prides they propose to pay and the 


amounts of the advances they require. 


3. When a landlord desires to \sell his estate to the Land Com- Sales to the . 
mission for the purpose of re-sale jo the tenants, and has lodged an sion by landlord. 
originating statement, he may make application to the Land Com- 
mission in Form 36 (a), and he sh4ll satisfy the Commissioner that 
a competent number of the tenantare able and willing to purchase 


(a) See Forms Nos. 35 and 36, post, pp- 892-3. 
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Rules of their holdings, and shpll obtain from a competent number of the 


a tenants, undertakings to purchase their holdings, which may be in 


Oréer: 


xxxvVilI, Form 35 (a), with such variation as may be necessary. 
xXRXIX 


Applications by E nants on any estate desire 
tenants to Lana’ &. When the prescrfbed number of tena y 


Seat ec yeaa that the Land Commision shall purchase an estate for re-sale to 


them, they shall lodge 
tions as may be neces 


ndertakings in Form 35 (a), with such varia- 
ry, and they shall also lodge such sum as 
the Commissioner may require, to cover the expenses of negotiation 
and valuation. 

(a) See Forms 35 and 36, pbst, pp. 892 and 893. 
Negotiation of 5. When either landlord or tenant desires the sale to be nego- 


salesbythe Land . 
Commission. tiated and completed t. 


ough the medium of the Land Commission, 
an application for tha 
for Purchase Office, an 


cation, provided the pa 


purpose may be made in the Agreements 
the Commissioner may entertain the appli- 
y applying undertakes to pay the necessary 
expenses of such negotiation. 


ORDER XXXIX. 


Matter tobe = SALES UNDER Section 40 or THE Lanp Law (IrELanD) Act, 1896.* 
Telerred to 


issioner « eet 
Sears 3 1. Where a request is issued to the Land Commission by the Land 


Judge, under the provisions of Section 40, Sub-section 1, of the 


“ 


Land Law (Ireland) Act, 1896, the matter shall be submitted to ionm oj 


Commissioners (other than ke Judicial Commissioner) in such 
rotation as the Land Commission shall from time to time direct. 


Inspection 


2. The subject of such request shall then be referred by sob dame 
Commissionerf to an Inspector (being the Resident Inspector or one 
of the Assistant Commissioners) to report in such form and as to 
such matters as the Land Commission may from time to time direct. 


Reference in 3. In the event of Two Comissioners not agreeing as to the 
difference, report to be made to the Land 4udge in pursuance of such request 


the submission to them shall stahd discharged, and thereupon the 
matter shall be submitted to two\ Commissioners (of whom one at 
least shall not be one of those tolwhom the matter was originally 
submitted) in such rotation as the Mand Commission may from time 
to time direct; and such two Comm\ssioners may act on any report 


* See also Rules of 23 J anuary, 1897, in relation to proceedings under Section 40, 
in the Land Judge’s Court, ante, pp. 642-650. 


Po ee 


>. 


# 


Y 
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of an Inspector in the mbtter already made, or may require such 
further inspection or rep@rt as to them shail seem fit. 


4. Where owing to special circumstances it may appear desirable, 
the Judicial Commissioner may transfer the matter from the Com- 
missionerf to whom under Rule 1 hereof it would stand referred to 
such other 4uss Commissionerf as he shall think fit. 


ORDER XL. 
PRELIMINARY EXPENSES. 


If it shall appear to the Commissioner necessary to make a survey 
or a preliminary inquiry in respect of any application, he may, before 
entertaining it, require the applicant to lodge such sum as he may 
consider sufficient to cover the reasonable expenses of such survey 
or inquiry; and the Commissioner may require such statements, 
rentals, or other documents to be furnished and verified, as he may 
think fit. 


ORDER XLI. 


PROCEEDINGS UNDER THE REDEMPTION oF Rent (IRELAND) Act, 1891. 


1. An application by a lessee or grantee to redeem his rent pur- 
suant to Section 1 of the Redemption of Rent (Ireland) Act, 1891, 
or, in the alternative, to be deemed a tenant of a present tenancy 
and to have a fair rent fixed shall be made by originating notice on 
foolscap paper in Form 37, which shall bear an impressed stamp of 
the value of one shilling, and shall be served upon the lessor or 
grantor in the manner provided by the rules in force for the time 
being in relation to proceedings under the Land Law Acts as regards 
the service of such notices upon landlords. When such notice shall 
have been served, the original thereof, with the service or services 
endorsed thereon, shall be lodged in the Land Commission. 


See Form 37, post, p. 893, and as to the service of the originating notice, Rules 
of Jan., 1897, Nos. 24 to 35, ante, pp. 722-726. 


2. The lessor or grantor may within two months from the service 
on him of the originating notice, lodge in the Land Commission a 
consent to such redemption on stout writing medium paper in Form 
38; and he shall transmit a notice in Form 39, of the lodgment of 
such consent, by registered letter, addressed to the lessee or 
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grantee at the postal address stated in the originating notice, or, if 
the lessee or grantee be represented by a solicitor, to such solicitor 
at his registered place of business. 


See Forms 38 and 39, post, pp. 894-895. 


3. The originating notice and consent shall be referred to such 
Commissioner and in such rotation as the Land Commission may 
from time to time direct ; provided that all originating notices and 
consents in which the same lessor or grantor is named shall be 
referred to the Commissioner to whom the first of such originating 
notices and consents shall have been referred; and provided that if 
a vendor has lodged an originating statement, all originating notices 
and consents in which he shall be named as lessor or grantor shall 
be referred to the Commissioner to whom such statement stands 
referred, and all subsequent proceedings shall be had in the matter 
commenced by the lodgment of such statement. The proceedings 
under every originating notice and consent shall be subject to 
transfer from one Commissioner to another on the fiat of the Judicial 


Commissioner as in the case of proceedings under an originating 
statement. 


4, When the lessee or grantee receives notice of the lodgment of 
a consent to the redemption, he shall lodge in the Agreements for 
Purchase Office a map of the holding and evidence of area in accord- 
ance with the Rules as to Maps to be lodged with agreements for 
purchase, in so far as such Rules are applicable, and a certificate 
of the tenement valuation, unless these shall have been already 
lodged by the lessor or grantor. The lessee or grantee shall then 
enter the application for hearing before the Commissioner upon 
notice to the lessor or grantor, stating the affidavits and other 
documents by which he intends to support his application. If the 
Commissioner is of opinion that the lessee or grantee is prima facie 
entitled to have his rent redeemed, he may make a conditional order 


for its redemption subject to the general rules applicable to the case 
being complied with. 


5. Within one month from the date of such order the lessor or 
grantor shall lodge an originating statement and abstract of title, 
unless the holding be comprised in an originating statement and 
abstract of title already lodged; and the lessee or grantee shall 
furnish the Examiner with such evidence of his title to the holding 


ee ee ee 


| ee ee a ee 
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as may be required, and for that purpose he, or his solicitor, shall 
attend before the Examiner and take his directions. 


@. The lessee or grantee may, within fourteen days from the date 
of the conditional order for redemption, lodge an application for an 
advance of the whole or any portion of the redemption money, which 
application shall be on foolscap paper in Form 40; and shall be 
verified by the affidavit of the lessee or grantee. 

See Form 40, post, p. 895. 


7. If a notice of the filing of the originating statement has been 
_served, the conditional order for redemption shall be notified in the 
same manner as is prescribed for the notification of the conditional 
sanction of sales. If the originating statement only comprises the 
lessee’s or grantee’s holding a notice in Form 41 shall be substituted 
for the notice of filing. 
See Form 41, post, p. 896. 


8. If the lessor or grantor does not lodge a consent to the redemp- 
tion within the prescribed time, or if the Commissioner makes an 
order declaring that the lessor or grantor bas caused unreasonable 
delay in carrying the redemption into effect, the originating notice 
shall be dealt with as an application by the lessee or grantee to be 
deemed a tenant of a present tenancy, and have a fair rent fixed ; 
and all subsequent proceedings shall be had thereon as if the origin- 
ating notice had been served by a lessee under the Land Law Acts ; 
and the lessee or grantee shall, if the Poor Law valuation of the 
holding is not under £10, within twenty-one days from the expira- 
tion of the time within which the consent might have been lodged, 
or from the making of such order as aforesaid, serve upon the lessor 
or grantor the particulars of any improvements in respect of which 
evidence is intended to be produced, or which are intended to be 
relied on by the lessee or grantee as having been made by him or 
his predecessors in title with the dates at which the same were made, 
according to the best of the lessee’s or grantee’s knowledge or belief. 
The Court may, on special grounds, make an order that particulars 
shall be given when the valuation is under £10: 


ORDER XLII. 


ENTITLING AND Fitinc oF DocUMENTS. _ 
1, All statements, notices, orders, affidavits, consents, under- 
takings, certificates, and other documents for the purpose of any 
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motion or proceeding, including proceedings for redemption under 
the Redemption of Rent (Ireland) Act, 1891, shall, unless otherwise 
directed by Rule, be headed “ Court of the Irish Land Commission 
—Land Purchase Acts,” and be endorsed with the Record Number, 
and shall be entitled ‘‘In the Matter of the Estate of A.B., a Ven- 
dor of Land,” or, if the Vendor or Vendors be a trustee or trustees 
for sale or with power of sale, “In the Matter of the Estate of 
A.B. and C.D., trustees for sale (or, with power of sale) under the 
Will dated of E.F. deceased (or, of the Estate of E.F. 
under Indenture dated . ), Vendors of Land.” 


2. All affidavits, consents, undertakings, and notices shall be 
fairly written or printed on foolscap paper, with sufficient margin, 
and filed in the Registrar’s Office. 


ORDER XLIII. 
CERTIFIED CopIES AND PropuctTion oF DocuMENTS. 


1. Copies of affidavits or of statements of facts made by the parties 
filing the same shall be compared and certified free of charge, if 
they are lodged along with the originals and are fairly and accur- 
ately written. Save as aforesaid, certified copies of affidavits, orders, 
and other documents filed or lodged in the Land Commission shall 
be made in the office and certified by an officer of the proper depart- 
ment. Such copies shall (save where otherwise provided) be charged 
for at the rate of three half-pence per folio of seventy-two words ; 
provided that the minimum charge shall be 3d. Copies of agree- 
ments for purchase and of Inspectors’ Reports shall be furnished at 
a uniform charge of 1s. each. All payments for copies shall be 
denoted by Land Commission stamps. 


2. No certified copy shall be issued without the leave of a Com- 
missioner of any abstract of title or document connected therewith, 
or of any conveyance to a tenant, or vesting order, nor shall a 
certified copy of an agreement for purchase between vendor and 
purchaser be issued without the like leave except to the vendor or 
purchaser or their respective solicitors. 


3. If any person requires the production of any deed or document 
in the custody of the Land Commission on the trial of any action, or 
the hearing of any civil bill, cause, or matter, or in any other legal 


hb ee i he a 


ill 


Rules wnder Land Purchase Acts. 861 


proceedings, civil or criminal, and it is necessary that an officer of Rules of 


the Land Commission should attend to produce the same, applica- Merhyieay 
tion should be made to a Commissioner. The Secretary, or, in his xLIIL, 
absence, the Keeper of the Records, shail arrange what officer shall ra 
attend. 
ORDER XLIV. 
SoLIciTors. 
1. Solicitors shall attend in person on the following occasions :— Toattend in 
y nae person on cer- 
(a.) On all motions before a Commissioner. SBI APR URINESE: 


(b.) When discharging requisitions on title before an 
Examiner. 

(c.) On the settlement and vouching of allocation schedules. 

(d.) When applying to an Examiner for directions, or for a 
certificate, or report. 


2. In any of the above cases, however, when a solicitor is unavoid- May be repre- 


i 

A P sented by 

ablv absent. he may be represented by his Dublin agent being a Dublin agent 
? > > to) 


or registered 
registered solicitor, or by his own or his Dublin agent’s registered “letk. 
apprentice, or competent registered clerk. 

3. For the purposes aforesaid, any solicitor desirous of employing Regier 7 
an apprentice or clerk for transacting business, shall sign a certifi- «lek. 
cate, stating the name of such apprentice or clerk, and that he is a 
fit and competent person to transact such business, and undertaking 
to be responsible for the acts of such apprentice or clerk in the 
ordinary transaction of business. Such certificate shall be in Form 
42, and on being produced to the Keeper of Records the same shall 
be entered in a book to be called “‘ The Clerks’ Registry Book,” and 
such apprentice or clerk shall be considered as the representative of 
the solicitor for the purpose of the proceedings until the same shall 
be revoked by such solicitor; such revocation shall be entered in 

“The Clerks’ Registry Book.” 
See Form 42, post, p. 896. 


Every solicitor shall be responsible to the Court for the acts of 
his registered apprentice or clerk in the ordinary transaction of 
business. 

Every registered apprentice or clerk shall be bound, if called upon 
so to do by any officer of the Court, to produce a certificate of his 
registration, signed by the Keeper of Records in Form 43. 


See Form 43, post, p. 896. 
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4. Any solicitor may be suspended or prohibited from practising 
before the Land Commission by order of a Commissioner. 


ORDER XLV. 
DELAY IN Conpuct oF PROCEEDINGS. 


1. No agreement for purchase shall be withdrawn without the 
leave of the Commissioner ; nor shall the several proceedings therein 
be stayed or delayed beyond the time at which the same respectively 
might be taken without the sanction of the Commissioner ; and it 
shall be the duty of the person having the carriage of any proceed- 
ings or his solicitor to prosecute the same with due diligence and 
effect, according to the course of the Court, and to take the Com- 
missioner’s directions upon any cause of delay which may arise. > 


2. The Commissioner shall from time to time investigate the 
state of each matter and the proceedings therein; and if any case 
appears not to have been prosecuted with due diligence, the person 
having the carriage of the proceedings or his solicitor shall be 
required by notice in writing to attend before the Commissioner to 
explain the reason of the delay. The Commissioner may, if he think 
fit, transfer the carriage to some other party interested, or may 
dismiss the proceedings, and in either case may make such order as 
may seem right as to costs, and may order the transfer of all papers 
and documents connected with the case. 


ORDER XLVI. 
Costs. 


1. The Commissioner shall have full power and discretion as to 
the giving or withholding of costs and expenses, and as to the 
persons by whom, and the funds cut of which the same shall in the 
first instance, or ultimately be paid, repaid, or borne, and may 
apportion the same’amongst such parties, and in respect of interest, 
rents, or income, and principal, or corpus, as they shall think fit. 


2. When preliminary expenses have been incurred in the nego- 
tiation of the terms of sale, the Commissioner may, if he thinks 
fit, allow as part of the costs in the matter such sum to cover the 
expenses of such negotiations as he shall consider reasonable. 
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8. In all cases in which the Commissioner shall award costs to 
any party, he may by order direct payment of a sum in gross in 
lieu of taxed costs, and also direct by and to whom such sum in 
gross shall be paid. 

The solicitor for the landlord cannot, in the absence of a retainer by the tenant, 
recover costs from him incurred in connection with the sale, even where the words 
are struck out of the agreement, which are directed to be struck out in case 


the tenant is to bear his own costs of the purchase: Reeves v. Kelly, 26 1. L. T. 
R. 92 (Q.B.D.). 


4. In the absence of ay agreement to the contrary between a 
solicitor and his client, the\costs incurred in the course of proceed- 
ings in the Land Commissidp under the Land Purchase Acts, shall 
f the schedule of fees in the appendix 


be taxed according to Part I. 
hereto (a); such costs shall, uless the proceeds of the sales be paid 
into the High Court, be taxpble by the Solicitor to the Land 
Commission on notice to such p§rsons as the Examiner shall certify. 
The certificate of such Solicitor $hall be final if not varied by the 
Commissioner. 

(a) Where this schedule is not applicable costs are to be taxed according to the 


schedule in analogous proceedings in the Land Judge’s Court; Rules of 17th May, 
1901, Or. V., post, p. 870. 


5. The costs of any proceeding which is delayed beyond the time 
limited therefor by any rule or order shall not be allowed on taxa- 
tion without the direction of the Commissioner. 


@. No costs shall be allowed in respect of the service or publica- 
tion of any notice, order, or other document, where the copy served 
or published does not correspond with the original. 


7. No costs of a supplemental originating statement, or of the 
amendment of an originating statement shall be allowed without 
the direction of the Commissioner. 


8. The Examiner shall certify on the back of the abstract of 
title whether the whole, or any and what portion of the costs thereof 
should be allowed; and such allowance shall (unless otherwise 
expressed in the certificate) refer as well to the readings as to the 
abstract itself. The officer taxing such costs shall have regard to 
such certificate unless it be varied by the Commissioner. The costs 
of a supplemental abstract of title shall be taxed as if the additional 
matter had been embodied in the original abstract, unless the 
Examiner certifies that separate costs are to be allowed. 
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9. If the costs of any affidavit or other document used for the 
discharge of requisitions on title, or in proof of services, publications, 
or postings, are to be allowed on taxation, the Examiner or other 
officer whose duty it shall be to read such affidavit or other docu- 
ment shall so certify on the back thereof. 


10. It shall be the du 
vesting order, or certifying that the agreement for purchase may be 


of the Examiner when settling the draft 


fiated, to disallow the wh@le or some portion of the costs of any 
agreement for purchase wh\ch he considers has not been prepared 
, and skill; and the taxing officer shall 
have regard to the Examinei\s ruling unless the same be varied by 


with reasonable accuracy, ca 


the Commissioner. 


li. Except by direction of the Commissioner, no costs shall be 
allowed of any application for the apportionment of a quit or crown 
rent or impropriate tithe-rentcharge, unless the Examiner has 
certified that an apportionment is necessary. 


12. Counsel’s fees shall not be allowed on the taxation of costs 
without the direction of the Commissioner. 


13. Every owner of a superior interest, and every incumbrancer 
shall have with his demand his costs properly incurred (including 
the costs of proving his demand), unless the Commissioner shall 
otherwise direct. 


14. When a purchasing tenant desires that his agreement for 
purchase shall be approved of by a solicitor on his behalf, such 
solicitor shall be entitled to charge the tenant for such approval, 
including all attendances and perusals incident thereto, a fee of 
10s. 6d. where the purchase money shall not exceed £500, and a fee 
of £1 1s. where the purchase money exceeds £500. 


15. The costs of ves\ng orders in proceedings to which the pro- 
visions of Part III. of tie Land Law (Ireland) Act, 1896 (as to a 
vesting order do not apply\gnd in which more than one holding shall 
be vested by a single ord\r shall be taxed in accordance with 
Part II. of the said schedule Mf fees, and it shall be the duty of the 
Examiner to disallow the who\e, or some part of the costs of any 
vesting order the draft. of whicl\shall not have been prepared with 
reasonable care and skill. The 


xing officer shall have regard to 


any ruling or certificate of an Ex&miner as to costs endorsed upon 
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Commissigner. Mare 


a draft Sa order, unless the same shall have been varied by the __ Rules of 
si 


Orders 
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If in any matter, by reason of the vendor or his solicitor not 
having exercised due diligence in the collection of interest on pur- 
chase money, or conduct of the proceedings, more vesting orders are 
lodged than would otherwise have been necessary, the costs of 
such additional vesting orders shall be taxed as if the holdings had 
been included in the first vesting order made in the matter; pro- 
vided that if the delay shall have been caused by the default of the 
vendor, the solicitor shall be entitled to be paid the difference 
between the reduced costs and the full costs by the vendor, or out 

> of any portion of the proceeds of the sales payable to him. It shall 
be the duty of the Examiner to certify on the drafts of such addi- 
tional vesting orders whether the full costs are to be allowed or not, 
and whether any costs are to be chargeable against the vendor 
personally. 


ORDER XLVII. 
PROCEEDINGS FOR RECOVERY OF CosTS. 


1. In every case in which the Court shall award costs to be paid cetera 
by any person, the person to whom such costs shall have been 
awarded or his solicitor may on application to the Registrar, obtain 
a writ of fieri facias to enforce payment of such costs in Form 44. 

See Form 44, post, p. 897. 

2. The person so applying must produce to the Registrar the pocemente a 
order awarding the costs, the certificate of their taxation unless application. 
they shall have been measured by the Court, and a certificate by 
the solicitor for the applicant or by the applicant that the costs 
have been demanded and have not been paid. 


3. A sum of ten shillings and sixpence may be added to such costs Coss of the 
for the costs of and incident to the issue of the writ. 


ORDER XLVIII. 
- OrpER TO SHERIFF TO PUT PURCHASER INTO POSSESSION. 


1. When a holding is sold by or at the suit of the Land Com- Peaks 
mission, the purchaser may at any time within one month after the 


execution of his conveyance or vesting order obtain hy side-bar 
9 
OK 


866 Land Commission. 


Rules of motion an order for the sheriff to put him in possession of such lands 
grag e pkh any part thereof upon production to the Registrar of an affidavit 
Orders F oes : 
XLVIII.-L. in Form 45. A purchaser requiring an order for possession after 
~* the expiration of the said period must apply to the Commissioner 
for such order. The order may be in Form 46. 


See Forms 45 and 46, post, pp. 897-898. 

Sec. 16 of the L. P. Act, 1885, enabled such an order to be made by the Supreme 
Court or County Court of the county in which the holding was situate. This: 
jurisdiction was conferred on the Land Commission by the 21st section of the 
Land Act, 1887. See these sections, ante, pp. 384 and 430. 

The purchaser is liable to pay the instalments of the annuity which fall due 
after the execution of the Conveyance to him, even though he may not have 
obtained possession of the holding; and he cannot recover damages against the 
Land Commission by reason of the inability of the sheriff to execute the writ of 
possession issued under this Rule: Irish Land Commission v. Maquay, 28 L. R. 
Tr. 342, MacC. 71 (Ex. D.). 

An order may now be made by the High Court putting the Land Commission 
into possession, before they exercise their power of sale for non-payment of sums 
due to them. See L. P. Act, 1891, Sec. 25, ante, p. 480, and Rules of Supreme 
Court of June, 1892, ante, pp. 612-613. 


Order for 2. The Commissioner may, if he think fit, make an order for 
possession may 5 5 2 

he made before possession before the execution of the conveyance or vesting order 
onveyance 0: : : 

vestingorder. to, the purchaser, or notwithstanding that the purchaser shall not 


have made any demand of possession. 


ORDER XLIX. 
APPLICATION THAT ANNUITY BE NOT REDUCED AT END OF DECADE. 


Saati Sm The application by the proprietor of a holding charged with an 
meduced: annuity that the annuity payable during the ensuing decade shall 
not be reduced, shall be in writing addressed to the Secretary of 
the Land Commission, and shall be accompanied by the receipt for 
the last payment of the annuity. Such application shall be made 


_ not less than one month prior to the end of the current decade. 


ORDER L. 


Rerention oF Lanp Crrtiricatr py Lanp Commission. 


Lodgment of 

application for . The lodgement with th Olen : ee 

A iieacsiotigly 1 2g the Land Commission of an application for 
consent to reten ; i sig 

ope Ber an acyance shall imply a consent by the applicant: that the land 
Poe certificate issued on the first registration of the purchaser’s owner- 


ship of the holdimg, and any further or other land certificate issued 
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in substitution therefor on transfer or transmission of the interest 
in the holding, shall be delivered by the Registering Authority to 
the Land Commission and retained by them so long as any money 


remains due in respect of the purchase annuity. 


2. A copy of any land certificate so retained shall be issued by 
the Land’ Commission free of charge to the registered owner of the 


holding. 
(a) The sections of the Local Registration of Title Act, 1891, dealing specially 
with the registration of land sold under the Land Purchase Acts, will be: found 


in the Appendix at pp. 956 962, post- 


ORDER LI. 
Lerrers oN OrFiciaL BusINEss. 
All letters on official business other than letters to the Solicitor of 
the Commission, shall be addressed to the Secretary, Irish Land 
Commission, Dublin, and not to a: Commissioner or other officer of 


the Land Commission. 


RULE QF 297TH OF APRIL, 1899. 


It is this day ordered that Rule 1 of Order XVIII. of the Rules 
under the Land Purchase\ Acts, dated 16th March, 1897, shall be 
read and construed as if the words “ two months’”’ were substituted 
for the words “ fourteen day” in the said Rule. 


RULX OF 197TH OF MARCH, 1900. 


It is this day ordered \hat, notwithstanding the provision of Rule 2, 
Order XIX., of the Ruldg dated 16th March, 1897, the particulars 
prescribed by Rule 1 of the same Order may be transmitted to the 
Registrar of Titles in the\form of a copy of the Vesting Order, 
certified by the Examiner “a true copy transmitted to the 
Registrar of Titles for the pyrpose of Registration,” and the pro- 
vision of Rule 3 of the same Crder shall apply as if such copy were 
the Schedule therein referred tb. 


Rules of 
March, 1897. 


Orders - 
T . 


—— 


Copy to be 
issued to owner. 


Letters on 
official busines=. 
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Rules of 17th RULES OF 177rn OF MAY, 1901. 
May, 1901. 


Orders I.-II. —— 


SUPPLEMENTAL TO AND AMENDING THE RuLES DATED 16TH Marcu, 
1897, 297m Aprin, 1899, anp 19TH Marcu, 1900. 


Ir is this day ordered that the following General Rules and 
Orders shall, from and after this date, and until further order, take 
effect and be in force in the Irish Land Commission in relation to 
proceedings under and in pursuance of the Land Purchase Acts as 
defined by the Land Law (Ireland) Act. 1896. 


ORDER I. 
INSPECTION OF HOLDING. 


Rule 1 of Order XIV. of the Rules dated 16th March, 1897, shall 
be amended by adding thereto the following proviso, viz. :— 
Provided that if the Commissioner be otherwise satisfied as 
to the security for the advance, and that the purchaser is in 
exclusive occupation of the holding, he may either dispense with 
the inspection, or limit the reference as he shall think fit. 


ORDER II. 
APPORTIONMENT AND REDEMPTION OF SUPERIOR INTERESTS. 
Statement of 7 i ; i i i 
se apt 1. Where the application for the apportionment of impropriate 


dispensed with. tithe-rentcharges, quit or Crown rents, rents, fees, duties, services, 

fl ( | 4 rentcharges, or annuities, is grounded on a consent or consents em- 
a gh bodying the information necessary for making up the order, the’ 
J Commissioner, if satisfied that the consent or consents have been 

L signed by or on behalf of all necessary parties, may, if he think fit, 
dispense with the lodgment of a statement of facts, and may there- 

upon make a final order for apportionment in the terms of such 

consent or consents. 
fedemption io 2. Applications for orders for the redemption of all superior 
hearing of final IMterests affecting the land sold shall, if possible, be made at the 


schedule of s $ 
inuembrances, hearing of the final schedule of incumbrances. 
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ORDER III. Rules of 17th 
May, 1901. 
ALLOCATION. Order IIL 
Proceeds of Sales by Vendors to Tenants not paid into the Si 
High Court. 


1. As soon as the registry of deeds and judgment searches shall td atd ater 
have been made, and all acts appearing on them explained, a draft 
final schedule of incumbrances shall, unless dispensed with as here- 
inafter provided, be brought in by the vendor or his solicitor for 
settlement by the Examiner. Such schedule shall show all charges 
which, having regard to the abstract of title, the result of the 
searches or otherwise, shall appear to affect the lands, or to be a 
lien upon or payable out of the purchase money, and shall be 
prepared in accordance with directions to be issued by the Judicial 
Commissioner. ve 

2,. The schedule of incumbrances, when settled, shall be listed for Judicial _ 
hearing before the Judicial Commissioner in Court, and all subse- rule atotals oft 
quent proceedings in relation to the allocation of the fund shall be art alloca, 
conducted before him. 

8. Subject. to any direction that may be given by the Judicial Schedule of 


; — incumbrances 
Commissioner the lodgment of a schedule of incumbrances shall be dispensed with 


in certain Cases. 
dispensed with where the Examiner shall certify such schedule to 
be unnecessary. 

Contemporaneously with the filing of the schedule of incumbrances eat bs to 
a final notice to claimants shall be prepared by the vendor or his 
solicitor and settled by the Examiner; it shall follow a form to 
be prescribed by the Judicial Commissioner, with such additions as 
the nature of the case may require, and shall be in every case served 
on the following classes of person unless otherwise directed : — 

a. All persons named as claimants on the schedule. 

b. All persons who have lodged deeds subject to lien. 

c. All persons who have entered general appearances in the 
matter, or special appearances requiring notice of the 
lodgment of the schedule. 

It shall also be served on such other persons and shall be published 
in such manner as may be directed. 

5. Any person may file an objection to the schedule of incum- Objections to 
prances within the time specified in the notice, which objection shall Peecabenltee 
state the facts and documents relied on in support thereof, and 
shall be verified by the affidavit of the objector, or, if the J udicial 
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Rules of 17th Commissioner allows, of his solicitor, or, in special cases, of such 


May, 1901. 
Orders 
III.-V. 


‘Vouching 
services of 
final notice 
to. claimants, 


Rulings on 
schedule of 
incumbrances, 


person as may be allowed. Notice of every objection must be served 
at the time of the filing thereof on the vendor or his solicitor, and 
on the persons affected thereby ; and on the hearing of the schedule 
such objections shall be heard and disposed of. 


6. Not less than two days before the day appointed for the 
hearing of the schedule, the vendor or his solicitor shall attend at 
the Examiners’ office for the purpose of vouching the services and 
publications of the final notice to claimants, and shall produce a 
certificate of any objections filed, and the receipt of the Keeper of 
Records for the lodgment of registry of deeds and judgment searches 
made in the matter. 


7. The rulings of the Judicial Commissioner made on the hearing 
of the schedule of incumbrances may be entered on the schedule in 
a column reserved for that purpose, but the Judicial Commissioner 
shall, at the instance of any party interested, cause to be prepared 
an order in conformity with any such ruling, which shall be 
entered in the “Order Book.” The schedule so ruled shall not be 
taken out of the Office without permission of a Commissioner. 


8. Rule 1 of Order XXTI. of the Rules, dated 16th March, 1897, 
relating to the preparation of allocation schedules, shall apply only 
to cases in which the lodgment of a final schedule of incumbrances 


is dispensed with. 


ORDER IV. 


ABSTRACT OF TITLE. 

So much of the Directions as the preparation of Abstracts of 
Title in the Appendix to the Rules dated 16th March, 1897, as 
provides that an extract from the patent under which the lands 
are held shall be given is hereby rescinded. 


ORDER V. 
Costs. 
The costs of any proceeding under these Rules to which the 
schedule of fees in the Appendix to the Rules, dated 16th March, 
1897, is not applicable shall be taxed according to the schedule of 


iees now in force in relation to the same or analogous proceedings 
before the Land Judges. 


een ie SRS 
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FORMS UNDER LAND PURCHASE ACTS. 


Form 1. 
ORIGINATING STATEMENT. 
Court oF THE IrisH LAND COMMISSION. 
Lanp PurcHasE Acts. 


Record No. 
In the matter of the Estate of A.B., a Vendor of Land. 
The statement of the said A.B., of in the County of 


SuowetTH : 

1. That the said A.B. is owner of the lands described in the First Schedule 
hereto, which lands are held by the tenure therein stated, and that he is now and 
has been in possession of and in receipt of the rents and profits of the said lands 
since the year 18 

[If there are more Vendors than one their respective estates and interests must 
be specified.) 

Variation where the Vendor is Tenant for life. 

[{1. That the said .4.B. is owner as tenant for life of the lands described in the 
First Schedule hereto, which lands are held by the tenure therein stated, and 
that he is now and has been in possession of and in receipt of the rents and profits 
of the said lands since the year 18 

That of is entitled to the next estate in the said lands 
in remainder expectant upon the determination of the said life estate. 

That of and 2 of are Trustees 
with power of sale of the said lands under the (Settlement or Will) dated the 

day of 18 (Here describe instrument.) 

(If there be no power of sale, and the Trustees were appointed for the purposes 
of the Settled Land Acts, 1882 to 1890, state so.) 


Variation where the Vendors are Trustees for Sale. 

1. That the said A.B. and C.D. are owners as trustees for sale of the lands 
described in the First’ Schedule hereto, which lands are held by the tenure therein 
stated, and that of is now and has been in possession of and in 
receipt of the rents and profits of the said lands since the year 18 , and that 
the persons beneficially entitled to the proceeds of the sale thereof are [Here 
state numes and addresses, and as far as possible the respective shares of the 
parties. | 

Variation where the Vendors are Trustees with power of Sale. 

{1. That the said 4.B. and C.D. are trustees with a power of sale of the lands 

described in the First Schedule hereto with the consent in writing of #.F. of 
in the County of , which lands are held by the tenure therein 
stated. That the said #.F. is owner as tenant for life (or otherwise) of the said 


and has been in possession of and in receipt of the rents and profits of 


lands, 
is entitled 


the said lands since the year 18 . That of 
to the next estate in the said lands in remainder expectant upon the determination 


of the said life estate.] 


Rules of 
‘March, 1897, 


Rules of 
March, 18977. 
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Variation where the Vendor is a Mortgagee in possession with power of Sale. 

[1. That the said 4.B. is mortgagee in possession with power of sale of the 
lands described in the First Schedule hereto under an Indenture of Mortgage, 
dated the day of 18 , from C.D. to the said A.B., which 
lands are held by the tenure in the said Schedule stated. That the said A.B. 
entered into possession of the said lands as mortgagee on the day of 
18 , and has so continued to the present time. That H.7., of in 
the County of » is entitled to the equity of redemption in the said 
lands under the said Indenture of mortgage.] 

2. That the said A.B. became entitled as such owner as aforesaid under the 

dated the day of 18 . (Here state when 
and under what instrument or how he became entitled; a copy of the instrument 
must be lodged if required.] 

5. That the said A.B. has set forth in the said First Schedule the particulars 
of all superior interests as defined by Section 31 of the Land Law (Ireland) Act, 
1896 [save such rentcharges and annuities as are incumbrances on the lands and 
are set forth in the Second Schedule hereto], which he knows, or believes, to 
affect the said lands, and, so far as the same are known to him, the dates of, 
and parties to the instruments (if any) creating such superior interests, and the 
names and addresses of the persons entitled thereto. 


Variation if there are no Superior Interests. 

(5. That there are no superior interests as defined by Section 31 of the Land 
Law (Ireland) Act, 1896, affecting the said lands.] 

4. That all the charges and incumbrances [other than the charges hereinbefore 
referred to] affecting the said lands are fully set forth in the Second Schedule 
hereto. 

Variation if the Lands be Unincumbered. 

{4. That there are no charges or incumbrances (other than the charges herein- 
before referred to) affecting the said lands. ] 

5. That there are not any proceedings pending in any Court of Justice im 
relation to the said lands or any part thereof or to the receipt of the rents and 
profits thereof, and that no person interested therein is an infant, idiot, lunatic, 
or married woman—save [Here state the names of persons (if any) excepted, and 
the names and addresses of, as the case may be, the Guardian of Infant, Committee 
of lunatic or husband of married woman. | 

6. That the said A.B. contemplates selling the said lands or some parts thereof 
under the Land Purchase Acts, in fee-simple, freed and discharged from all 
superior interests and incumbrances—save [Here insert the particulars of any 
superior interests which it is intended the sale shall be made subject to] and requires 
the title to the residue of the said lands to be investigated for purposes of registra- 
tion under the “Local Registration of Title (Ireland) Act, 1891.” 

T'o be inserted when vendor desires interest under agreements to be paid to agent. 

7. That O.D. of is the land agent of 4.B. and in receipt of the rents 
and profits of the said lands on his behalf, and the said 4.B. is desirous that any 
interest payable under Section 35, Sub-section (2), of the Land Law (Ireland) Act, 
1896, shall be paid to the said O.D. 

8. And the said A.B. desires that this statement shall be received by the Irish 
Land Commission as the basis for carrying out the said intended sales, and that 
he may have such further aid and relief incidental to such sales as the nature 
of the case may require, according to the judgment of the Court. 

Signature of Vendor, 
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First ScHEDULE referred to in the foregoing Statement. 


Tenure by which the lands are held 
5 es < and particulars of Superior Interests 
£ io) a g (viz., any rent, fees, duties, or ser- 
44 2 a o vices, payable or to be rendered in 
: $a g§ ane yS respect of the lands, and any estates, 
Denomina- Ne g ES g's | ge exceptions, reservations, covenants,| 
tions Og ae 25.2 Sz conditions, or agreements contained | &§ 
(Ordnance Epa = 2 es gs 3s inany Fee-farm Grant, or other Con-} © 
Survey 4H sg BS) ee raed veyance in Fee, or Lease under which | > 
Names), = 45 Bs S258 S& the lands are held, and any reversion| § 
Barony and > 8 reps ms a5 2 § or estate expectant on the deter-| < 
County DI Ss ao} Bis Sou le) mination of such lease, or of any term | ° 
ra Bs au 5 of years for which the lands are held), | 
s s 5 g and dates of and parties to the in- 
2 Ss Ea & struments creating such Superior | 
Interests, and names and addresses | 
of the persons entitled thereto 
eS a a eee eee ee oe | 
a a | eo See idyiie S..0. 


Note.—The 2nd, 3rd, 4th, and 5th columns must be accurately totted. 
Signature of Vendor, 


If the root of title to any denomination is a Conveyance or Declaration of Title 
by the Incumbered Estates Court, Landed Estates Court, or Land Judges’ Court, 
the date of such Conveyance or Declaration of Title should be given in the 
observation column. If the lands are not held in fee simple, the date and 
particulars of the Grant or Lease under which they are held should be given. 
If any denomination cannot be sold under the Land Purchase Acts by reason of 
the vendor not being the immediate landlord of the occupying tenants, it is 
desirable that there should be a statement in the observation column to that 
effect, and to the effect that the lands in question are excluded from the pro- 
ceedings; otherwise they will be included in the public notices. 


Sreconp ScHEDULE referred to in the foregoing Statement, 


- Arrears of Special circum- 
Tv . . 
Date of Rope end 28: nls § Sum due for Interest or stances (if any) 
Incumbrance ‘ 3 Principal Annuity to last | relating to each 
Incumbrancer | Incumbrance gale day nGhmnGrance 


Signature of Vendor, 


This Schedule should state concisely the manner in which the charge was 
created, whether by will, settlement, mortgage, judgment, or otherwise, and by 
whom. If the Incumbrances have been consolidated this should be stated, and 
any special circumstances, such, for example, as the terms on which an Incum- 
brance may be paid off or an annuity redeemed, or any exemption of a portion 
of the lands from the whole or any portion of the Incumbrance, or the liability 
of any other property or of any person to pay any Incumbrance, whether in 
exoneration of the lands or otherwise. If there are Incumbrances on the life 
estate they should be stated separately, thus:—Ist part, Incumbrances on the 
Fee; 2nd part, Incumbrances on the Life Estate. 


Afidavit. 

I, 4.B., the Vendor, make Oath and say: 
That I have read the foregoing Statement and the Schedules annexed thereto, 
and I say that the said Statement and Schedules are true and correct in every 
particular to the best of my knowledge, information, and belief; and I further 


Rules of 
March. 1897. 
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Rules of Say that there is not any person to my knowledge or belief who has or claims 
March, 1897. any estate, right, title, or interest in the said lands or any part thereof save as 
a in the said statement is set forth. 
Sworn, &e. 


Form 2. 
Notic— oF THE Firing or aN ORIGINATING STATEMENT. 
[Heading and Title as before. | 


Sir,—Take notice that on the day of 189 , an Originating 
Statement was filed on behalf of the said Vendor affecting lands in the Barony 
of and County of » which it is contemplated selling 


under the Land Purchase Acts in fee-simple, freed and discharged from all 
superior interests as defined by Section 31 of the Land Law (Ireland) Act, 1896— 
save [Here insert the particulars of any superior interests which it is intended 
the sale shall be made subject to] and from all other charges and incumbrances, 
and that your name appears in such statement as entitled to [Here state the 
nature of the superior interest, charge, imeumbrance, or other estate or interest to 
which the person is entitled] and that your postal address is stated to be 

to which address will be sent, as long as the Commissioner 
shall consider it necessary for the due protection of your rights, a notification 
of the conditional sanction of all sales of the said lands to the tenants, and such 
other notices in reference thereto as the Commissioner may direct. And further 
take notice that if no application to the contrary be made by you, by motion 
to the Commissioner upon notice to me, within fourteen days from the date of 
such notification, the sales will be completed in due course without further notice 
to you. 

[Zo be signed by the Solicitor for the Vendor.] 

N.B.—Should your name or address be incorrectly stated above, you should 
fill up the annexed form and transmit it at once to the Land Commission. 
Should you desire the notification to be sent to a solicitor on your behalf, or that 
you should have notice of all further proceedings, you should instruct your 
solicitor to enter an appearance for you, and have the notifications sent to him. 


Form 3. 
GENERAL Notice 10 CLAIMANTS. 
[Heading and Title as before. ] 
Whereas an Originating Statement has, on the 

been filed affecting the lands of containing statute 
measure or thereabouts, situate in the Barony of and County of 
» Let All Persons Take Notice that the said Vendor contem- 

plates selling the said lands or some part thereof under the Land Purchase Acts, 
and that such sale will be made in fee simple freed from and discharged from all 
Superior interests, as defined by Section 31 of the Land Law (Ireland) Act, 1896 
—save [Here inseri the particulars of any superior interests which it is intended 
the sale shall be made subject to], and from all other charges and incumbrances, 
And Let all Persons having elaims on the said lands Take Notice that they may 


enter appearances in the said matter for the purpose of being served with notice 
of the proceedings. 


day of 189, 


[To be signed by the Examiner and Solicitor for the Vendor. | 
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Form 4. 
Notice anp ReEQuiIsiTIion TO Quit RENT OFFICE. 
[Heading and Title as before.| 
Take notice, that an Originating Statement has been this day filed affecting the 
lands specified in the Schedule hereto, and that sales of such lands may be 
carried into effect by vesting order and made discharged from all superior interests 
as defined by Sec. 31 of the Land Law (Ireland) Act, 1896. I have to request 
that you will be good enough to state, for the information of the Court, on the 
duplicate sent herewith, whether the particulars of the rents payable to Her 
Majesty in respect of such lands are correctly specified in the isaid Schedule, and 
return the same to the Registrar at your earliest convenience. 
[Zo be signed by the Solicitor for the Vendor.] 


ScHEDuLE referred to in the foregoing Notice. 


3 2. Date of Conveyance- 
ee ato ance or Declaration 

. Le nS a 2 ¢ ana ttle (4 i 
Denomina‘ions seal = Name OTS een iarnalor of ‘Title Gf any) by 
(Ordnance ve oy Original |. 2 | person in Incumbered Estates, 
Surve Area eae OFS, Crown org cee of Landed Estates, or 
ears Statute Ets rage Patentee,| “2 = | ids aa if Land Judges’Conrts, 
8), Sealy Beit Sree ae vad Rent, netia rates 
Barony and | Measure; Ee se saith B= | any be perpen regents 
County ae 5 > atte payable and title of matter 
Ss So Patent we c in which such Con- 
3} Sa, veyance or Declara- 

7A roan tion was made 

ot 


Nors.—All the columns of the Schedule must be filled in, and should correspond 
with the Originating Statement in so far as the particulars required are therein 
stated. If the particulars to be specified in the 5th column are not known the 
words “not known” should be inserted therein. If there be no head rent payable, 
or if the lands have not been the subject of a conveyance or declaration of title 
by the Incumbered .Hstates, Landed Estates, or Land Judges’ Court, the word 
“none” should be inserted in the 7th and 8th columns respectively. 


Form 5. 
Notice anp Requisition To Boarp oF Pusiic Works. 
[Heading and Title as before.] 

Take notice, that an Originating Statement has been this day filed affecting 
the lands specified in the schedule hereto, and that sales of such lands may be 
made discharged from all superior interests, as defined by Section 31 of the Land 
Law (Ireland) Act, 1896. 

I have to request that you will be good enough to state, for the information of 
the Court, whether the lands are situate within a drainage district, and also the 
particulars of such charges (if any) as affect the said lands under any of the 


following Acts, viz:— 


Land Improvement’ - - - 10 Victoria, c. 32, and Acts amending 
the same. 

Arterial Drainage - = - 5and 6 Victoria, c. 89, and Acts amend- 
ing the same. 

Piers and Harbours’ - - - 9 and 10 Victoria, c. 3, and Act amend. 
amending the same. 

Relief of Distress - - - 42 Victoria c. 4. 

Land Law (Ireland) Act, 1881) . 44 and 45 Victoria, c. 49, sections 19 


and 31 
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Rules of In the event of any portion of the lands being subject to a charge under any 

March, 1897. of the said Acts, you are requested to state in the observation column of the 

ver said Schedule if your Board requires notice of the conditional sanction of the 
advances or agreements for purchase in réspect of the lands so charged. 


[Zo be signed by the Solicitor for the Vendor.] 


ScHEDULE referred to in the foregoing Requisition. 


Tenure | 
pow niends, Be Datoot aw Bes eis ? Name re 
Barony an which _| Nature] under alf- of person 
Cony tatite the fnsiey of | which |Amount yearly pe whom loan 
(Ordnance Measure lands crentin instru- | charge Loan Rent- Expir was made, 
Survey |~ are held cee ment was charge Pury. and | 
Names) by the ge made observations 


Vendor 


ee 4 


N.B.—The vendor or his solicitor must fill up the first three columns, and be 
responsible for their accuracy. If part only of any townland be included in the 
originating statement, the words “part of” must be inserted before the name 
of such townland in the above schedule. 


Form 6. 
Requisition as To TiTHE RENTCHARGE. 
[Heading and Title as before.] 

An Originating Statement having been filed this day affecting the lands des- 
cribed in the Schedule hereto, the Superintendent of the Church Property and 
Collection Department will please state the particulars of the Tithe Rent-charges 
payable in respect of the said lands. 


[Z'o be signed by the Solicitor for the Vendor.] 


To be filled in by Solicitor 


Barony of To be filled in by Church Property and Collection Department. 
County of 


? 


Denomi Annual Fixed Annual} Names of Date of Average 
nations Sonn Ecclesias Annual Impro- | Lay Impro- Certifi Amount 
(Ordnance ive oP S tical Instalments| priate | priators as aoe My a of Poor | Obser- 
Survey Vendor] Tithe | inlieu of | Tithe | stated in | Stes ¢. | Rete for| vations 
n» mes o Rent- Tithe Rent- | Applotment 8 x “| last Five 
only) charge | Rentcharge! charge Book ss) | Years | 
ALR. P.| SP By Ae ees ah ei sede | { | 
| | 
| | 
| | 


N.B.—If the Townlands be numerous they should be grouped according to the 
Parishes in which they are situate. 


Forms undey Land Purchase Acts. 877 


Form 7. 


CERTIFICATE FOR REGISTERING A Lis PENDENS. 


* To the Registrar of Judgments. (Under 7 & 8 Vic., c. 90.) 
S1r,—The following Memorandum or Minute contains the particulars 
of a Lis Pendens in the Court of the Irish Land Commission, which I 


require to be registered pursuant to the Statute. 


Name of Solicitor 
with the name of the 
party for whom he is 


concerned. 
Name of the person whose Usual or last known Title, trade, or 
estate is intended to be place of abode of profession of such 
affected thereby such person person 


In the Court of the Irish Land Commission. 
Land Purchase Acts. 


Title of the Matter. 


Record No. 
In the Matter of the Estate of | 
Vendor of Land. 
Date of filing Original Statement, the day of Pests) 


I certify that the Lis Pendens described in the above memorandum or minute 
is now in existence. 


[Zo be dated and signed by the Registrar.| 


Form 8. 
GENERAL CERTIFICATE OF APPEARANCES. 
[Heading and Title of Matter.] 
Originating Statement filed day of | 189 


Nature of Appearance; 7.¢., ‘‘ General 


Address for service. or name with notice of sanction of Sales,” 
Names of Persons appearing | of Solicitor and registered “General without nc tice of sanction of 
place of busine ss Sales,"’ or “ Special for the purpose 
of, &e.” 


I certify that the above is a correct abstract of all the Appearances which have 
been entered in this Matter, being [State the number] appearances in all. 


Rules of 
March, 1897. 


Rules: of 


March, 1897. 
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Form 9. 
CERTIFICATE OF THE ENTRY OF AN APPEARANCE. 
[Heading and Title of Matter.] 


Nature of Appearance; i.e., ‘General 


Address for service, or name with notice of sanction of Sales,” 
Name of Person appearing | of Solicitor and registered | ‘‘ General without notice of sanction of 
place of business Sale-,” or ‘* Special for the purpose 
of, &c.” 


I certify that the above is a correct abstract of an Appearance which has been 
entered in this Matter. 


Form 10. 
AGREEMENT FOR SALE BETWEEN VENDOR AND TENANT. 
Court oF THE IRIsH Lanp Commission. 


An Agreement made the day of 189 , between 
of the Vendor of the holding described 
in the first part of the Schedule hereto, and of ; 


the Tenant in occupation of the said holding. 

1. In case the Irish Land Commission shall advance the sum of £ 
Guaranteed Land Stock to the said Tenant for the purchase of the said holding, 
the said Vendor will sell and the said Tenant will purchase the same in fee 
simple, 
at the price of £ which sum is to include all expenses incidental to 
the purchase. 

2. The balance of the purchase money is to be paid as follows :— 

By a Cash payment by the Tenant of £ 
By a Mortgage bearing £ per cent. Interest, for £ 

3. The Interest’ on the purchase money payable to the Land Commission pur- 
suant to Sec. 35, Sub-sec. 2, of the Land Law (Ireland) Act, 1896, shall be at the 
rate of £ [Here insert the rate of interest agreed upon] per cent. per annum up 
to the date of the advance, and at the rate of £3 per cent. per annum from the 
date of the advance until the day from which the purchase annuity begins. 

4. The Sale shall be carried out by means of a Vesting Order. 

5. The Lodgment of this agreement with the Irish Land Commission is to be 
deemed an application by the said Tenant for an advance pursuant to the Land 
Purchase Acts, to be repaid as is by the said Acts provided. 

ScHEDULE. 


County ——__________ Barony ————_——_———— Eleetoral Division— 


Area Statute Tenure of Tenant and 


| 
Rater Ordnance Survey Measure, of a particulars of fixing of 
enientoule names of the portion Tenement Rent paid by | rent if a Judicial one, 
Map Townlands (each on of each Valuation Tenant (See directions 
m a separate line) Townland endorsed as to the 
to be sold | filling:in. of this eolumn) 
ay Re es & 8 d 
First Pari Desenigtion of | 
Holding 


Second Part.—Additional land sold under the “ Purchase of Land (Ireland) 
Amendment Act, 1889.” 


} N.B.—These. lands must not exceed 

| 10 acres statute measure in area, unless 

| the tenement: valuation be £10° or 
under. If the lands are not separately 
valued the approximate yaluation 
should be given 


[Signatures of Vendor and Purchaser.] 
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Affidavit. 


fe the before-named tenant, make Oath and say, as 


follows :— 

1. That the particulars stated in the foregoing Schedule are true, to the best 
of my knowledge and belief. 

2. I reside on and have been in the occupation of the said holding, and paying 
the rent therefor since the year 18 , and I hold the same as Tenant, as in the 
said Schedule is stated, and the said [Fee-farm Grant, Lease, or Agreement as 
the case may be] is in my [or if not, state in whose possession |. 

3. There is not. any person in occupation of the said holding as Tenant or 
otherwise save as mentioned in the following Schedule :— 


3 | | 
Names of the Persons in Area Rent (if any) 


Tenure 
occupation as under-tenants in Statute payable by ree or nature of 
or otherwise Measure such occupiers pay occupancy 


4. There is not any charge or incumbrance affecting my interest in the said 
holding save those specified in the following Schedule :— 


Name and Address Particulars of | Brimcipal 
Date of Incumbrance, Mo: t- | eae aan 


Incumbrancer gage, or otherwise 


ScHEDULE containing particulars of Mortgages, Charges created by deposit of 
Lease or otherwise, or Charges in favour of the Commissioners of Public Works 
in Ireland affecting the Tenant’s interest in the Holding: 

5. I have not obtained from or (except by this Agreement) applied to the Irish 
Land Commission for an advance of any sum for the purchase of any land. 

[If the Tenant has previously applied for any advance write “save an advance 
of £ , &e.,” giving the particulars. | 


DIRECTIONS AS TO THE PREPARATION OF THE AGREEMENT AND AFFIDAVIT. 

The Agreement and Affidavit must be neatly and accurately prepared, without 
any blanks, and all clauses not applicable to the case must be struck out, other- 
wise the Agreement cannot be received. 

When females are parties to the Agreement they must be described either as 
“spinster,” “widow,” or “wife of A.B.” 

The price and the advance must be in pounds only. 

When it is intended that the Tenant shall pay the stamp duty on his Vesting 
Order the words “which swm is to include all expenses incidental to the purchase” 
should be struck out. 

Clause 1. When additional land is being sold under the “Purchase of Land 
(Ireland) Amendment Act, 1889,” insert after “in fee simple,” “together with the 
additional land specified in the second part of the said schedule.” Here also. 
nsert any rights of grazing, or turbary, or other rights which are appurtenant to 
the holding, and which are exercised over lands not included therein, e¢.v., 
“together with such right of grazing and cutting turf as has heretofore been 
exeresed by the said Tenant upon the bog on the lands of Blackacre, in the 
possession of the said Vendor [or if the bog be tenanted] in the occupation of 4.B.,” 
and containing statute measures or thereabouts. Here also insert any 
exceptions or reservations coming within Sec. 31, Sub-sec. 2, of the Land Law (Ire- 
land) Act, 1896, or any superior interests which the Vendor and Purchaser propose 
that the sale shall be subject to. 


Rules of 
March, 1897. 
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Rulesiot If the advance is of the whole purchase-money strike out Clause 2. 
March, 1897. In filling up the column headed “Tenure of Tenant,” state whether the Tenant 
ee holds under Fee-farm Grant (giving date and parties), under Lease or agreement 
in writing (giving date, parties, and term) under a tenancy from year to year, 
or how otherwise. If the rent be a judicial one, state on what date and how it 
was fixed. 
The Agreement must be signed by both Vendor and Tenant, or by some person 
acting under power of Attorney. An Attorney should sign thus, “A.B. by C.D. 
acting under power of Attorney.” Trustees, or limited owners selling under the 
provisions of the Settled Land Acts, 1882 to 1890, must themselves sign the agree-_ 
ment. 
The person taking the affidavit should not be the Vendor, his agent, or solicitor, 
or the Tenant’s solicitor. 


Form 11. 
NotTicE To LODGE DEEps, &c. 
[Heading and Title of Matter.] 

You are hereby required, within ten days from the service of this notice upon 
you, to inform me in writing, whether there are any, and if so, what deeds, 
leases, counterparts of leases, maps, surveys, rentals, statements of title, or other 
documents in your custody or power, relating to the estate the subject of the 
Originating Statement filed in this matter, or to the charges thereon, namely— 

[Insert particulars.] 

And you are further required, within the same period, to lodge all such docu- 
ments in this Court. 

And you are hereby apprised, that if, having in your custody or power any 
such documents, you refuse or neglect to comply with this notice, and in conse- 
quence thereof an application to the Commissioner may become necessary, this 
notice will be used to charge you with the costs of such application. 

[To be signed by the Solicitor for the Vendor.] 


Form 12. 
AFFIDAVIT VERIFYING ABSTRACT oF TITLE. 

is of » solicitor for the said Vendor, 
make oath and say :— 

1. I have read the foregoing abstract of title previous to swearing this affidavit, 
and compared the same with the several deeds and documents therein abstracted, 
so far as they are in the said abstract stated to be forthcoming. 

2, The said abstract is a true and correct abstract of title to the lands described 
at the head thereof, and in the originating statement filed in this matter, and the 
several documents therein purporting to be abstracted are fairly and correctly 
abstracted to the best of my knowledge, information, and belief. I have in the 
schedule of documents intended to be lodged herewith, and indorsed by me, 
previously to swearing this affidavit, set forth all deeds and muniments of title 
relating to the said lands which are in my power, possession, or procurement. 
[Here may be added when necessary :— Except muniments of title bearing date 
prior to the root of title, and none of which relate to existing charges or affect 
the title as abstracted,” or “except documents which have already been lodged 


im Court in the course of the proceedings herein.’’] 
Sworn, &c. 
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Form 13. 


Drart REQuIsITION FoR SEARCHES IN THE Recistry or DEEps. 
To the Registrar appointed by Act of Parliament for registering deeds, 
wills, and so forth, in Ireland. 

I require (by the direction of the Irish Land Commission) to have an abstract 
of every memorial registered in the Office for Registering Deeds, and so forth in 
Ireland, of all acts appearing on a search on the index of names only, by A.B., 
from the day of 18 , to the day of 
18 , by C.D., from the day of 18  , to the date 
of making the certificate upon this requisition, &c., to affect the lands of 

[Follow the rulings on title.] 
excepting therefrom the memorials of the following deeds, viz.:—[Here set. out 
the exceptions consecutively numbered, stating the date and description of each instru- 
ment, the parties’ names, the date of registration, the book and the number. | 


[Zo be signed by the Solicitor for the Vendor.] 


Form 14. 


Direction For SurRvEY By ORDNANCE SuRvEY DEPARTMENT. 
[Heading and Title as before.] 

Upon application of Mr. » Solicitor for the said Vendor, let it 
be referred to the Director of the Ordnance Survey Department to survey the 
lands specified in the Schedule hereto, and to furnish a map or maps on a suitable 
scale, and a report setting forth the names of the several occupying tenants, and 
the areas of their respective holdings, and also the particulars of the holdings of 
any sub-tenant of the said occupying tenants, and the names of such sub-tenants. 


[Zo be signed by the Clerk in charge of Agreements for Purchase Office. ] 


Form 15. 


AFFIDAVIT VERIFYING OCCUPANCY. 
[Heading and Title of Matter.] 

I, of in the county of 
aged 21 years and upwards, make oath and say :— 

1. That the several persons named in the Schedule to this affidavit have agreed 
to purchase their respective holdings in the townlands therein named for the respec- 
tive sums therein stated. ; 

2. I know the said lands and the occupying tenants thereof, and I say that the 
said several persons in the said schedule named are still in the occupation of 
their respective holdings so as aforesaid purchased by them. 

3. My means of knowledge of the facts above deposed to are [Here state whether 
deponent visited the land and when, or what communication be held with the tenants 

and when, or other his source of information]. 


3 L 


Rules of 
March. 1897. 


Rules of 


March, 1897. 
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Form 16. 

Tue Irish Lanp Commission—CuurcH Property DEPARTMENT. 
APPLICATION FOR THE APPORTIONMENT OF TITHE RENTCHARGE PAYABLE TO THE 
Irish Lanp CoMMISSION. 

In the Matter of the Wuereas the lands mentioned in the First Schedule 
Estate of hereto are liable to the annual Tithe rentcharge therein 

a Vendor of Land. particularly mentioned, payable to the Irish Land 
Commission. And Whereas that part of the said lands mentioned in the first 
part of the Second Schedule hereto has been sold pursuant to the provisions of 
the Land Purchase Acts. Now I, as Vendor in this matter apply to the Irish Land 
Commission that the annual Tithe rentcharge so chargeable on said lands may 
be divided and apportioned between the respective parts of said lands so sold and 
unsold in manner set forth in the Second Schedule hereto. 

Signature 


ScHEDULES. 


Form 17. 
Tur Irish LAnp Commission.—CHuRCH PRropERTY DEPARTMENT. 
APPLICATION FOR THE APPORTIONMENT OF Frxep ANNUAL INSTALMENTS IN LIEU OF 
TirHE RENTCHARGE. 


In the Matter of the Wuereras the lands mentioned in the first schedule 

Estate of hereto are liable to the annual Rentcharge therein 

particularly mentioned, payable to The Irish Land 

a Vendor of Land. Commission for the period of years from the 

First day of 18 and charged thereon by Merging Order, num- 
bered bearing date the day of 18 


And whereas that part of said lands mentioned in the first part of the eceiel 
schedule hereto has been sold pursuant to the provisions of the Land Purchase 
Acts. Now I, as Vendor in this matter, apply to the Irish Land Commission that 
the annual Rentcharge so chargeable on said lands may be divided and apportioned 
between the respective parts of said lands so sold and unsold in manner set forth 


in the Second Schedule hereto. 
Signature, 


SCHEDULES. 


Form 18. 
SraTEMENT OF Facts FoR THE APPORTIONMENT OF AN IMPROPRIATE TITHE 
RENTCHARGE. 
[Heading and Title of Matter.] 
The Statement of Facts of 


SHOWETH— 

1. That the lands described in the Schedule hereto are subject to an annual 
impropriate tithe rentcharge of £ s. d. payable to 
of 

2. .That the said has been in receipt of the said rentcharge 


for [six years and upwards] as [Here state whether as owner in fee simple, as tenant 
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for life, as trustee, as lessee under a lease of the rentcharge, or how 
the person entitled has not been in receipt of the rentcharg 
what period it has been paid to him.] 

3. That [parts of] the lands described in the first part of the said Schedule 
have been sold under the Land Purchase Acts [and it is contemplated selling under 
the said Acts the residue of such lands, and the same are the property of the 
said Vendor]. 

4. That the lands described in the second part of the said Schedule are the 


property of the said Vendor, but it is not intended to sell them under the said 
Acts. 


otherwise. If ; 
: Rules of 
e for six years, state for March, 189'7 


Variation when all the lands are not the property of the Vendor. 

[4. That the lands described in the second part of the said Schedule are not 
the property of the said Vendor, and the name and address of the reputed owner 
thereof is stated therein.] _ 

5. That save the proceedings herein there is not any suit or matter pending 
in any Court in relation to the said rentcharge or lands, and that no person 
hereinbefore referred to is an infant, idiot, lunatic, or married woman—gsave 
[Here state the particulars of any suit or matter, and the names of any persons 
under disability, giving the names and addresses as the case may be of the guardiun 
of infant, committee of lunatic, or husband of married woman]. 

6. That it is expedient that said rentcharge be apportioned, and the proposed 
apportionment set forth in the said Schedule would be just and fair having regard 
to the quantities and value of the lands and the rights of the persons interested, 


[ScHEDULE. ] 


Form 19. 
STATEMENT OF Facts FoR THE APPORTIONMENT OF QuiIT oR Crown RENT. 
[Heading and Title of Matter.]| 
The Statement of Facts of 


SuoweTaH— 

1. That the lands described in the Schedule hereto which form [part of] the 
ancient denomination of are charged in the Crown Rental with 
a yearly (quit, crown, composition or otherwise) rent of £ S: d. payable 


to Her Majesty the Queen under [Here specify the patent or other instrument 
creating the rent. If the application be for the apportionment of more rents than 
ene, and they are charged upon different lands, there should be a separate Schedule 
for each, and the statement should be varied accordingly.] and which 
is in receipt from [A.B., or if the rent be contributed by two or more persons] the 
persons named in the said Schedule in the proportions therein specified. [Here 
add the circumstances (whether under the provisions of a deed or otherwise) in which 
the rent is so contributed. ] 

2. That [parts of] the lands described in the first part of the said Schedule 
have been sold under the Land Purchase Acts [and it is contemplated selling under 
the said Acts the residue of such lands, and the same are the property of the said 
Vendor]. : 

3. That the lands described in the second part of the said schedule are not 
the property of the said vendor, and the names and addresses of the reputed 
owners thereof are stated therein. 


Rules of 
March, 1897. 
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Variation when all the lands are the property of the Vendor. 

[3. That the lands described in the second part of the said Schedule are the 
property of the said Vendor, but it is not intended to sell them under the said 
Acts.] 

4. That no apportionment of the said rent has heretofore been made. 

5. That save the proceedings herein, there is not any suit or matter pending in 
any Court in relation to the said lands, or to the rents and profits thereof, and 
that no person hereinbefore referred to is an infant, idiot, lunatic, or married 
woman—save [Here state the particulars of any suit or matter, and the names of 
any persons under disability, giving the names and addresses as the case may be 
of the guardian of infant, committee of lunatic, or husband of married woman]. 

6. That it is expedient that the said rent should be apportioned, and the pro- 
posed apportionment set forth in the said schedule would be just and fair having 
regard to the quantities and value of the lands and the rights of the parties 


interested. 
[ScHEDULE. | 


Form 20. 
STATEMENT oF Facts For THE APPORTIONMENT OF RENT, FrEs, Duties or SERVICES. 
Heading and Title of Matter with the following addition :— 


And in the matter of the apportionment of a rent of £ S. d. (or other- 
wise as the case may be) created by an indenture of [fee-farm grant or lease] 
dated the day of 18 

The Statement of Facts of 
SHOWETH— 


1. That by the above-mentioned indenture of fee-farm grant (or lease) which 
was made between A.B. of the one part and C.D. of the other part, the said 
A.B. [in pursuance of the provisions of the Renewable Leasehold Conversion Act, 
or otherwise as the case may be] granted (or demised) to the said C.D. the lands 
described in the schedule hereto and in the said indenture described as [Here 
insert the description of the lands as in the grant or lease. | 
to hold to the said C.D. and his heirs for ever [Or his executors, administrators, 
and assigns for the term of, &c.] subject to the yearly rent of 
Ly, Pass d., payable half-yearly as therein mentioned, and to certain condi- 
tions, covenants, and agreements on the grantee’s (or Jlessee’s) part therein 
contained. [Here state shortly the particulars of any instrument or circumstances 
by which the lands were partitioned, or by which any special liability for, or 
indemnity against any portion of the rent was created, with such statement of the 
devolution of title as may be necessary to make the statement of facts intelligible to 
the Commissioner. | 

2. That #.F. of is the owner of the said rent of £ Ss. a 
and has been in receipt thereof for years and upwards. 

3. That the said (é.c., the person making the statement of facts) has made inquiries 
to ascertain if there is any superior rent affecting the interest of the said H.F., 
and to the best of his knowledge, information, and belief, there is no such superior 
rent (or otherwise, as the case may be). 

4. That [parts of ] the lands described in the first part of the 
said schedule have been sold under the Land Purchase Acts [and it is contemplated 
selling under the said Acts the residue of such lands, and the same are the 
property of the said vendor]. 
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ry 


5. That the lands described in the second part of the said schedule are not Rules of 


the property of the said vendor, and the names and addresses of the reputed March, 1897. 
owners thereof are stated therein. Sty 


Variation when all the lands are the property of the Vendor. 

[5. That the lands described in the second part of the said schedule are the 
property of the said vendor, but it is not intended to sell them under the said 
Acts.] 

6. That save the proceedings herein there is not any suit or matter pending 
in any Court in relation to the said rent or lands, and that no person hereinbefore 
referred to is an infant, idiot, lunatic, or married woman—save [Here state the 
particulars of any suit or matter, and the names of any persons under disability, 
gwing the names and addresses as the case may be of the guardian of infant, 

committee of lunatic, or husband of married wonan]. 

' 7. That it is expedient that the said rent should be apportioned, and the 
proposed apportionment set forth in the said schedule would be just and fair 
having regard to the quantities and value of the lands, and the rights of the 


parties interested. 
[ScHEDULE. | 


Form 21. 
StareMeNtTs oF Facts For THE APPORTIONMENT OF A RENTCHARGE OR AN ANNUITY. 
Heading and Title of Matter, with the following addition :— 
And in the matter of the apportionment of a rentcharge (or annuity) of £ 


created by a deed dated the day of 18 
The Statement of Facts of . 

SHOWETH— 
1. That by the above-mentioned deed, dated the day of 


18 , and made between [Here state the parties to the deed and its nature, whether 
a marriage settlement or otherwise. ] 
A.B. being then seized in fee of the lands described in the schedule hereto charged 
the same with an annuity of £ in favour of C.D. [Here specify the par- 
ticulars of the rentcharge or annuity, whether the same was perpetual, for a term 
of years, for a life or lives, or by way of jointure, and the particulars of any term 
of years vested in trustees for securing such rentcharge or annuity. Here also state 
shortly the particulars of any instrument or circumstances by which the lands were 
partitioned or by which any special liability for, or indemnity against any portion 
of the rentcharge or annuity was created, with such statement of the devolution of 
title as may be necessary to make the statement of facts intelligible to the commis- 
sioner. | 
2. That #.F. of is the owner of and in receipt of the said 
rentcharge (or annuity): 
3. That the [parts of] the lands described in the first part of the said schedule 
have been sold under the Land Purchase Acts [and it is contemplated selling 
‘under the said Acts the residue of such lands, and the same are the property 
of the said Vendor]. 
4. That the lands described in the second part of the said schedule are not 
the property of the Said Vendor, and the names and addresses of the reputed 
owners thereof are stated therein. : 


Rules, of 
March, 1897. 
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Variation when all the lands are the property of the Vendor. 

(4. That the lands described in the second part of the said schedule are the 
property of the said Vendor, but it is not intended to sell them under the said 
Acts. ] 

5. That, save the proceedings therein, there is not any suit or matter pending 
in any court in relation to the said rentcharge (or annwity) or lands, and that no 
person hereinbefore referred to is an infant, idiot, lunatic, or married woman— 
save [Here state the particulars of any suit or matter, and the names of any persons 


under disability, giving the names and addresses as the case may be of the guardian 


of infant, committee of lunatic, or husband of married woman). 

.6. That it is expedient that the said rentcharge (or annuity) should be appor- 
tioned, and the proposed apportionment set forth in the said Schedule would be 
just and fair, having regard to the quantities and value of the lands, and the 
rights of the parties interested. 

[ScHEDULE. | 


Form 22. 


Request TO APPOINT AN ARBITRATOR. 
[Heading and Title of Matter.] 

Smr,—I hereby require you to appoint an arbitrator to determine the price to 
be paid for the [Here describe the superior interest, or the apportioned part therof, 
as the case may be] 
which has been ordered to be redeemed by order made in this matter and dated 
the day of 189, a copy of which is annexed hereto, 
and all other matters which it appertains to the Court of Arbitration to determine 
pursuant to the Land Purchase Acts. 

And take notice that if for the space of fourteen days from the date of the 
service of this request upon you, you fail to appoint such arbitrator, I shall apply 
to the Court to determine the price, as is provided by the said Acts. 

[Here follows a copy of the order for the redemption. | 


Form 23. 
SUBMISSION TO ARBITRATION AND APPOINTMENT OF ARBITRATORS AND 
UMPrre. 
[Heading and Title of Matter.| 
Wuersxas the Irish Land Commission, upon the day of 
189 , made an order in the following terms, viz:—[Recite in full the order for 
redemption]. 

It is hereby agreed by and between A.B., the said Vendor, and C.D., the 
owner [Or tenant for life or otherwise as the case may be] of the said [Here describe 
the superior interest] to refer the determining of the price of the said [Superior 
thterest or apportioned part] so ordered to be redeemed, to the award of E.F. of 

and G.H. of pursuant to the provisions of the 
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Land Purchase Acts. Now the said A.B. hereby appoints the said #.F. to be ‘Rules of 

and act as his arbitrator herein, and the said (.D. hereby appoints the said G.H. March, 189%. 

to be and act as his arbitrator. et 
[Signatures of Parties.] 


The said H.F. and G.H., the arbitrators so hereby appointed, do hereby and 
before entering upon the matters herein referred to them, in accordance with the 
provisions of the Land Purchase Acts, appoint L.M. of to 
be and act as umpire in case of differences between them. 

[Signatures of Arbitrators.] 


Form 24. 
AWARD. 


[Heading and Title of Matter.] 

Wuereas the Irish Land Commission, by order, dated the day of 
189 , ordered that [Here describe the superior interest 
or apportioned part therof| should be redeemed. And whereas A.B. and C.D., 
being unable to agree upon the price to be paid for [Such rent, or otherwise as 
the case may be] have referred the determining of the price to be paid to #.F. 

and G.H. And by writing under their hands, dated the day of 
189 , the said A.B. hath appointed #.F. to be and act as his arbitrator herein, 
and the said C.D. hath appointed G.H. to be and act as his arbitrator herein.* 
Now, we, the said arbitrators, having taken upon ourselves the burden of this 
reference, and having duly weighed and considered the documentary and other 
evidence given before us, do hereby publish our award in writing, in manner 

following, that is to say :— 

We award and adjudge that the price to be paid for the said [Rent or otherwise 
as the case may be] is to be the sum of £ . And we do further adjudge 
and award [That each party do bear his own costs of the arbitration, and that they 
do pay in equal proportions our fees and expenses as such arbitrators, or otherwise 


as the case may be.] 
[Signatures of Arbitrators] 


Umprre’s AWARD WHERE ARBITRATORS ARE UNABLE TO AGREE. 


[Proceed as before down to*.] 

And Whereas the said arbitrators so thereby appointed did, by writing under 
their hands, dated the day of 189 , before entering 
into the matter so referred to them, appoint me, L.jf., to be and act as umpire 
in case of difference between them. And Whereas the said H#.F. and @.H. have 
failed to make their award concerning the said price within twenty-one days after 
the said day of 189 (or as the case may be). 

Now I, Z.M., having taken upon myself the charge of this reference, and having 
heard, examined, and considered the allegations, witnesses, and evidence of both 
. parties concerning the said price, do make this my award, in writing, of and 
concerning the said price in manner following, that is to say :— 

I award and adjudge, &c. [as before]. 


Rules of 
March, 1897. 


U 


888 Land Commission. 


Form 25. 
ALLOCATION SCHEDULE. 
Court oF THE IrIsH LAND CoMmISSION. 


Lanp PurRcHASE ACTs. 
Mr. Commissioner 


Record No. 
In the Matter of the Estate of » a Vendor of Land. 
Particulars of Fund to be allocated— 


ps Lo 
2 ee) Ee | 3 
pe I pes 
=I Name 4 Q g . 
rs Residence, Particulars = hor me errr 
a | Date and of = ie} Costs) = es Commis- 
3 ition of Demands g ess ae 3S f 
5 Addition o eman a 22° PSs 2 sioner 
5 Claimant 3S aoe =a g 
- a See #23 | 3 
fs) | & | 8 | a® 
Form 26. 
Privity FoR THE LopGMENT oF A GUARANTEE DEpostr. 
[Heading and Title of Matter.] 
. Te Townland Amount Amount of 
PC ae | (Ordnance Survey Barony County of Guarantee 
Name) Advance Deposit 


Name of Depositor in full, 

Postal Address, 

Occupation or other description, 

Issue receivable order to enable the above-named depositor to lodge the guarantee 


deposit above stated, which is to be registered in his name, pursuant to the Rule 
in that behalf. 
[Zo be signed by the Examiner.] 


Form 27. 
Norice or Motion to Apporyt TRUSTEES, FOR THE PURPOSES OF THE SETTLED 
Lanp Acts, 1882 to 1890. 
Court oF THE Irish LAND Commission. 


Lanp PurcwasE Acts. 
Record No. 


In the Matter of the Estate of A.B., a Vendor of Land. 
And in the matter of the estate of situate at 


in the County of settled by a settlement made by an indenture, 
dated the day of 18, and made between 
lor, by the will of dated 

may be}, and in the matter of the Settled Land Acts, 1882 to 1890. 
* Take notice that counsel will on the day of 132eee 
apply to Mr. Justice on the part of that 
GAs and J.J., of may be appointed 
trustees under the above-mentioned settlement for the purposes of the Settled 
Land Acts, 1882 to 1890, and that the costs of this application may be directed 


or as the case 
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to be taxed as between solicitor and client, and that the same, when taxed, may Ryles of 
be paid out of the property subject to the said settlement, and that for that March, 1897. 
purpose all necessary directions may be given, which application will be grounded 

on, &e. 


Form 28. 


STATEMENT OF Facts FOR THE APPOINTMENT OF TRUSTEES, UNDER SEcTION 66 OF 
tHE LANDED Estates Court Act. 
Court oF THE IRIsH LAND CoMMISSION. 


Lanp PurcHasE ACTS. 
Record No. 


In the Matter of the Estate of John Brown, a Vendor of Land, and of a Settle- 
ment dated the 9th day of May, 1861, executed on the marriage of William 
Thompson with Jane Moore. 

The Statement of facts of Jane Thompson, formerly Moore, showeth as follows :— 

By an Indenture bearing date the 9th day of May, 1861, and made between 
William Thompson of the 1st part; me, the said Jane Thompson, then Jane 
Moore, of the 2nd part; and A.B. and C.D. of the 3rd part, being the settlement 
executed on the occasion of my marriage with the said Wm. Thompson, it was 
agreed that a sum of £10,000 should be vested in the said A.B. and C.D. as 
trustees upon the trusts therein mentioned, and (among others) in trust for the said 
William Thompson and Jane Moore, successively, during their lives, and after the 
decease of the survivor, for the children of the said marriage, as therein mentioned. 

Pursuant to a power in the said settlement, the said trustees lent £5,000, part 
of the said trust moneys, to the above-mentioned John Brown, on the security of 
an Indenture of Mortgage, bearing date the 20th day of June, 1865, whereby the 
said John Brown conveyed certain lands to the gaid trustees, to secure the said 
sum of £5,000. 

The said mortgaged premises, or part thereof, are the subject of proceedings 
for sale in this Court, in the Matter of the said Estate, and the said mortgage 
debt is still a charge upon the said premises. 

The other trust funds are a sum of £5,000 Consols, now standing in the names 
of the said A.B. and C.D. 

The said A.B. died on the 4th of July, 1879, the said C.D. was adjudicated a 
bankrupt on the 7th of November, 1882. It is therefore expedient that new trustees 
of the said settlement should be appointed in place of the said A.B and C.D. 

E.F. and G.H. (describing them) are fit and proper persons to be appointed, 
and they have consented to act as such trustees as by their undertaking dated 
the day of 189 , and filed herewith appears; 
there are no proceedings for the appointment of new trustees of the said settle- 
ment pending before any other Court. 

The said William Thompson died on the 7th day of March, 1879. There are 
three children of the said marriage, William, Sarah, and James, of whom the 
two latter are infants, aged 19 and 17 respectively, and are now residing with me, 
the said Jane Thompson. 

The Applicant submits that the said O.D. should be removed from being such 
trustee as aforesaid, and that new trustees should be appointed of the said settle- 
ment and trust funds by an Order of the Court, and that provision should be 
made for the payment out of the said trust fund, by such trustees when appointed, 
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‘Rules of Of the costs of this statement, the order to be made thereon, and the proper and 
March, 1897. necessary proceedings thereunder. 
S ae [Signature, and Affidavit verifying statement.] 


Form 29. 
Notice or Lopement or Surveyor’s Report AnD ScHEME FOR Partition. 
[Heading and Title of Matter.] 
Take Notice that in pursuance of the order in this matter, dated the 

day of 189 =, Mr. the surveyor thereby 
appointed, has lodged in the Registrar’s Office of the Irish Land Commission, 
24, Upper Merrion-street, Dublin, his report and map with scheme for partition 
of the Lands of , Situate in the Barony of 

, and County of , and held » and 
further Take Notice that any person interested in said partition is at liberty to 
inspect the said report, map, and scheme, and that if no application be made to 
the Commissioner within fourteen days after the service of this notice to vary 
or amend the said report and scheme for partition the same shall stand confirmed, 
and a Final Order for Partition will be made in accordance with such report, 
map, and scheme. 


Form 30. 
Commission To EXAMINE WITNESSEs. 
[Heading and Title of Matter.] 

Victoria, by the Grace of God of the United Kingdom of Great Britain and 
Ireland Queen, Defender of the Faith, and so forth to [State name and address of 
examiner or commissioner appointed] greeting. 

We hereby authorise you upon the day of 189 
at , in the presence of the solicitors for the persons appearing 
in this matter, or in the presence of their or of any of their lawfully appointed 
substitutes, or otherwise notwithstanding the absence of any of them, to swear 
the witnesses who shall be produced for examination in the said matter, and 
cause them to be examined, and their depositions to be reduced into writing. We 
further authorise you to adjourn (if necessary) the said examinations from time 
to time and from place to place, as you may find expedient. And We command 
you upon the examinations being completed, to transmit the depositions and the 
whole proceedings had and done before you, together with this Commission, to 
the Registrar of the said Court. 


[Seal of the Irish Land Commission. ] 


Form 31. 
SUMMONS FoR THE ATTENDANCE oF WITNESSES AND FOR THE PRopUCTION 
oF Documents. 
[Heading and Title of Matter.| 
You and each of you are hereby required to attend before Mr. Commissioner 
» at his Court [or Chamber] at 24, Upper Merrion-street, 
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Dublin, at the hour of o’clock, on day, the day of 

189 , and from day to day there to be examined in relation 
to this matter. [Zn a summons for the production of documents here add “and 
you are also hereby required to produce to the Court all papers, documents, 
letters, writings, and other evidences in your power, possession, or procurement, 
relating to this matter,” or otherwise as the case may be.| And herein fail not 


at your peril. J 
(Yo be signed by the Registrar. ] 


Form 32. 
Writ OF SEQUESTRATION. 
[Heading and Title of Matter.] 
Victoria, by the Grace of God of the United Kingdom of Great Britain and 
Treland Queen, Defender of the Faith, and so forth to [Vame and address of 


sequestrator] greeting. 


Whereas by an Order made in this matter and dated the day of 
189 , it was ordered that A.B. should [pay into the 
Bank of Ireland to the credit of this matter the sum of or as the case 


may be]. Know you therefore that We, in confidence of your prudence and 
fidelity, have given, and by these presents do give to you full power and authority 
to enter upon all the messuages, lands, tenements and real estate whatsoever of 
the said A.B., and to collect, receive, and sequester into your hands not only all 
the rents and profits of his said messuages, lands, tenements and real estate, 
but also all his goods, chattels and personal estates whatsoever; and therefore We 
command you that you do at certain proper and convenient days and hours go 
to and enter upon all the messuages, lands, tenements and real estates of the said 
A.B., and that you do collect, take, and get into your hands not only the rents 
and the profits of his said real estate, but also all his goods, chattels and personal 
estate, and detain and keep the same under sequestration in your hands until the 
said A.B. shall [pay into Court to the credit of this matter the said sum of 
£ , or as the case may bel, and clear his contempt, and this Court make 
other order to the contrary. 
[Seal of the Irish Land Commission. | 


Form 33. 
REQUISITION TO HAVE THE ORDER OF A COMMISSIONER NOT MADE UPON A QUESTION 
or LAW RECONSIDERED BY A JUDICIAL COMMISSIONER AND TWO 
OTHER COMMISSIONERS. 
(Heading and Title of Matter.) 
I am aggrieved by the order of Mr. Commissioner , made 


in this matter and dated the day of 189 , whereby 
it was ordered and I require to have the said order reconsidered 


by a Judicial Commissioner and two other Commissioners ; and I certify that 


the question involved is not one of law. 
[To be signed by the Solicitor for the Party aggrieved.] 


Rules of 


arch, 


1897. 


Rules of 
March, 1897. 
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Form 44. 
APPLICATION BY A TENANT FOR AN ADVANCE TO ENABLE HIM TO PURCHASE HIS 
HoLpine FRoM THE LAND JUDGES. 
[Heading and Title of Matter.] 

if, the Tenant in occupation of the holding described in 
the first part of the Schedule hereto, have been declared the purchaser of the 
Lands in the said Schedule described for the sum of £ [or] intend to 
offer the sum of £ for the Lands in the said Schedule described. 

Lhe said lands have been [or] my offer will be conditional on the said lands being 
sold to me in fee-simple discharged from all superior interests, save [Here insert 
the particulars of any superior interests which the sale is made subject to] and I 
hereby apply to the Irish Land Commission to adyance to me, pursuant to the 
said Acts, the sum of £ Guaranteed Land Stock, for the purpose of such 
purchase, which advance is to be repaid as is by the said Acts provided. 

SCHEDULE AND AFFIDAVIT. 
[Same as that to Form 10.] 
DIRECTIONS AS TO PREPARATION OF APPLICATION AND AFFIDAVIT, 

The Application and Affidavit must be neatly and accurately prepared, without 
any blanks, and must correspond with the Court rental, otherwise the application 
cannot be received. 

When the Tenant is a female she should be described either as “ spinster,” 
“widow,” or “wife of A.B.” 

In filling up the column headed “Tenure of Tenant,” state whether the Tenant 
holds under Fee-farm Grant (giving date and parties), under Lease or agreement 
in writing (giving date, parties, and term), under a tenancy from year to year, 
or how otherwise. If the rent be a Judicial one, state on what date and how it 
is fixed. 


Form 35. 


_ UNDERTAKING BY TENANT TO PURCHASE HIS Houpine From THe Lanp Commission, 


AND APPLICATION FOR ADVANCE. 

[Heading and Title of M atter.] 
il the Tenant in occupation of the holding described 
in the first part of the Schedule hereto, hereby propose and undertake as follows :— 


1. In case the said Commission buy the Lands described in the said Schedule, 
I will purchase the same from them in fee-simple 


at the price of £ , to be paid as follows :— 

By an Advance to be made by the said Commission to me, of £ » Guaran- 
teed Land Stock. 

By a Cash payment by me to the said Commission, of & 

2. The Lodgment of this undertaking with the Irish Land Commission is to be 
deemed an application by me for an advance pursuant to the said Acts, to be 
repaid as is by the said Acts provided, 

[Schedule and Affidavit same as that to Form. 10.] 
Directions As To PREPARATION oF UNDERTAKING AND AFFIDAYI?. 

The Undertaking and Affidavit must be neatly and accurately prepared, without 
any blanks, and all clauses not applicable to the case must be struck out, otherwise 
the Undertaking cannot be received, 


When the Tenant is a female she should be described either as “ spinster,” 
“widow,” or “wife of A.B.” 
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Ciause 1.—When it is proposed to purchase additional land under the “ Purchase 
of Land (Ireland) Amendment Act, 1889,” insert after “superior interests,” “to- 
gether with the additional land specified in the second part of the said schedule.” 
Here also insert any rights of grazing, or turbary, or other rights which are 
appurtenant to the holding, and which are exercised over lands not included therein, 
e.g., “together with such right of grazing and cutting turf as has heretofore been 
exercised by the said Tenant upon the bog on the lands of Blackacre, in the 
possession of , containing statute measure or thereabouts.” Here insert 
also the particulars of any superior interests which the purchaser proposes the sale 
shall be made subject to. 


Form 36. 
APPLICATION BY A LANDLORD TO THE Lanp Commission ro PurcHaseE wis Estate 
FOR RE-SALE. 
(Heading and Title of Matter. | 
I, the above-named Vendor, propose to sell to the Irish Land Commission for 
the sum of £ guaranteed land stock, the lands comprised in the Originating 
Statement filed by me on the day of 189 , and I hereby apply to the 
Trish Land Commission to purchase the same for re-sale to the tenants thereof, 
and I undertake to pay to the Irish Land Commission the reasonable expenses 
incurred by them in connection with the said Sale. 
Signature of Vendor, 

N.B.—This Application must be accompanied by undertakings in Form 35 from 
the requisite number of tenants to buy. their holdings. The Land Commission 
cannot buy an estate unless at least four-fifths in number and value of the tenants 
are prepared to buy their holdings. 


Form 37. 
Orrcinatinc Novice UNDER THE REDEMPTION OF Rent (Irevanpd) Acr, 1891. 
County 
No. 


Court oF THE IrtsH LAND COMMISSION. 
Repemprion oF Rent (IrEvaNnD) Act, 1891. 


Name of [‘ Lessor” or “ Grantor ”] A> ee 
and Residence, if known. 


Name and Residence of the above je AOE 
person’s Agent, if any. 


Name and Residence of [“‘ Lessee” \ = 
or “Grantee ”] 


Post Office from which he receives 
his letters. 


DESCRIPTION OF HOLDING. 


County Barony Electoral Division 
| | 
Ordnance Survey Names | Area, Statute Measure | Gross 
i of spoad te of the portion of ‘ Rent of Holding | Poor Law 
(each on a separate line) each Townland | Valuation 
& 8, d £ s. d. 


| A. Rk. Pp, 


ne 


Rules of 


March, 1897. 


Rules of 
March, 1897. 
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OriernatiInG Notice or AppLicaTION By a [“ Lessee” or “Grantee”] To REDEEM 
HIS RENT OR IN THE ALTERNATIVE TO FIX A Farr Ruenv. 

1s the [“ Lessee” or “ Grantee” ] being in bona fide occupation of the above 
holding, which is held under a [“ Lease” or “ Fee-farm Grant”] dated the 
day of 18 , and made between [state accurately the parties, and in the 
case of a Lease, the term] at the yearly rent of £ , apply to the Court for an 
Order for the redemption of the said rent, or, in the alternative, for an Order 
fixing the Fair Rent to be hereafter paid for the said holding. 


[Signature of Lessee or Grantee.] 


Form 38, 


ConsENT TO REDEMPTION UNDER THE REDEMPTION or RENT (IRELAND) Act, 1891. 
Court or THE Irn1tsH Lanp Commission. 
Lanp PurcuasE Acts. 
In the Matter of the Estate of , a Vendor of Land. 

I, the above-named Vendor, do hereby consent as follows, viz. :— 

1. That the Court do make an order pursuant to the provisions of the Redemp- 
tion of Rent (Ireland) Act, 1891, for the redemption of the rent specified in the 
Schedule hereto, payable to me out of the holding therein described, by 
the [“ Lessee” or “Grantee ””] named in the Originating Notice dated the 
day of 189 , which has been served on me. 

2. That such redemption be carried into effect by means of a vesting order under 
the provisions of the Land Purchase Acts, vesting the said holding in the said 
[“ Lessee” or “Grantee”] in fee-simple, freed and discharged from all superior 
interests as defined by Section 31 of the Land Law (Ireland) Act, 1896, and from 
all other charges and incumbrances. 

3. That interest upon the redemption price of the said rent at the rate of four 
per cent. per annum shall be payable in lieu of the rent from the date hereof until 
such redemption price shall be paid into Court. 

Provided that if the said [‘“‘ Lessee” or ‘‘ Grantee ”] be not entitled to apply to 
redeem the said rent under the provisions of the Redemption of Rent (Ireland) 
Act, 1891, this consent shall be void. 


[ScHEDULE. | 


Cont (BRON Vie ee Electoral Division, —— 
a | Tenure of Tenant, 
ees Ordnance Area Statute z.e., under Fee-farm 
SutTvey N a6 Y ype ze Vy: ivi p 
(tobe Aled | “cf'townlands | the portion of | enement | paca, .| Grint giving date 
I me Come (each on a each Townland | ‘Tenant under Lease giving 
Ties separate line) to be sold date, parties, 
= | and term 
hesk 1 1 oe a. & seal 


Signature of Vendor, 


* 
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Form 39. Rules of 
Notice or LopG@MENT OF CONSENT TO REDEMPTION. March, 1897; 


[Heading as in Form 38.] 


Sir, 


Take notice that I have this day lodged in the Irish Land Commission a 
consent to the making of an order for redemption in pursuance of your Originating 
Notice, dated the day of 189 


Solicitor for the said Vendor. 


Form 40. 
APPLICATION FOR AN ADVANCE UNDER THE REDEMPTION OF RENT (IRELAND) Act, 1891. 
Court oF THE Ir1sH Land Commission. 
Lanp Purcuase Acts. 
In the Matter of the Estate of 


, a Vendor of Land, 
Name of Tenant, 


DEscrRIPTION OF HOLDING. 
LAs in Schedule to Form 38.| 

Date of conditional order for redemption, the day of 189 

Amount of Redemption price, £ 

Amount of Advance required, £ 

Amount to be paid in cash by Tenant, £ 

aL , the before-named Tenant, make Oath and say, as follows :— 

1. That the foregoing particulars of the holding are true, to the best of my 
knowledge and belief. 

2. I reside on and have been in the occupation of the said holding and paying 
the rent therefor since the year 18 , and I hold the same as Tenant, as in the 
said Schedule is stated (and the said [“Fee-farm Grant” or “Lease”] is in my 
[or if not, state in whose] possession). 

3. There is not any person in occupation of the said holding as Tenant or other- 
wise save as mentioned in the following Schedule :— 


Rent | | 
Names of the Persons ; Ty 
in occupation in oie Giaey) | When | or ty of 
as under tenants or Acetite Li oe y | payable | occupancy 
otherwise occupiers | | 


4, There is not any charge or incumbrance affecting my interest in the said 
holding save those specified in the following Schedule :— 


ScuEpuLe containing particulars of Mortgages, Charges created by deposit of Lease 
or otherwise, or Charges in fayour of the Commissioners of Public Works in 
Ireland affecting the Tenant’s interest in the Holding. 


Name and Address Particulars of Aare 
Date of Incumbrance, Mortgage, | P mucipal Sum 
Incumbrancer or otherwise 


5. I hereby apply to the Irish Land Commission for an advance pursuant to the 
Land Purchase Acts of the sum specified above, the same to be repaid as is by 
the said Acts provided. 

6. I have not obtained from or (except by this Application) applied to the Irish 
Land Commission for an advance of any sum for the purchase of any land [if the 
Tenant has previously applied for any advance, write “save an advance of £ 
&e.,” giving the particulars]. : 


? 


[Sworn, &c.] 
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Rules of Form 41. 
March, 1897. Notice ofr ConpITIONAL ORDER FOR REDEMPTION UNDER THE REDEMPTION OF RENT 


es (IrELaND) Act, 1891. 
[Heading as in Form No. 38.] 


Str,—Take notice that on the day of 189 , an Originating Statement 
was filed on behalf of the said Vendor affecting part of the Lands of situate 
in the Barony of and County of , and containing acres roods 
and perches statute measure or thereabouts, in the occupation of as 
Tenant to the said Vendor under dated the day of 1875 at 
the yearly rent of £ ; and that the Court has by order dated the 
day of 189 , conditionally ordered the redemption of the said rent at the 


price of £ ,» and such redemption will be carried into effect by means of a 
vesting order under the provisions of the Land Purchase Acts vesting the said 
lands in the said tenant in fee-simple, freed and discharged from all superior 
interests as defined by Section 31 of the Land Law (Ireland) Act, 1896, and from 
all other charges and incumbrances. 

Your name appearing in the said Originating Statement as being entitled to 
[here state the nature of the superior interest, charge, incumbrance, or other estate 
or interest to which the person is entitled] this notice is given to enable you to make 
any application to the Court that you may be advised in the event of such 
redemption being prejudicial to your rights. 

And further take notice that if no application to the contrary be made by you, 
by motion to the Commissioner upon notice to me, within fourteen days from the 
date of the service of this notice upon you, the redemption will be completed in 
due course without further notice to you. 

[Zo be signed by. the Solicitor for the Vendor.] 


Form 42. 
CERTIFICATE TO REGISTER APPRENTICE OR CLERK. 
Court or THE IntsH Lanp Commisston. 

I hereby certify that Mr. [name in full] is exclusively employed by me as my 
[“ Apprentice” or “Clerk’’] and that he is a fit and competent person to transact 
my business in this Court; and I undertake to be responsible for his acts in the 
ordinary transaction of my business in the said Court. And I further undertake 
to be responsible for his receipts for deeds and other documents, and for the safe 
custody and return of all deeds and documents obtained by him.on my behalf. 

[Z'o be signed by the Solicitor] 


Form 43, 
CERTIFICATE OF REGISTRATION OF APPRENTICE OR CLERK. 
Court oF THE IrtsH LAnp Commissron. 
day of 189 . 
I certify that Mr. is the registered [“ Apprentice ” or “Clerk ”] of Mr. 


Solicitor, of No. street. 
Keeper of Records. 


Forms under Land Purchase Acts. 897 


Form 44. 
Writ oF Frerr Factas For Costs. 
[Heading and Title of Matter.] 

Victoria, by the Grace of God of the United Kingdom of Great Britain and 
Ireland Queen, Defender of the Faith, and so forth, to the Sheriff of the County of 

greeting :<— 

We command you that, of the goods and chattels of in your Bailiwick, you 
cause to be made the sum of and also interest thereon at the rate of £4 
per cent. per annum from the day of , 19 , which by order of our Court 
of the Irish Land Commission, dated the day of , 19 , was adjudged to 
be paid by the said to for costs in the said Order mentioned. And that 
you do cause the said money and interest to be paid to the said in pursuance 
of the said Order, and do make a return to the said Court of the manner in which 
you shall have executed this Writ immediately after the execution thereof. 


Dated this day of 19 
Registrar. 


Levy £ and also interest thereon at £4 per cent. per annum from the 
day of 19 , besides Sheriff’s poundage, fees, and expenses of execution, 
together with the sum of 10s. 6d. for the costs of thig Writ. 

This Writ was issued by of Solicitor for the said 

The said is a and his place of abode is at in your Bailiwick. 


Form 45. 
Arrimavit TO GRouND APPLICATION FOR ORDER FOR POSSESSION. 
Court or THE Irish Land CoMmMISSION. 
Lanp PurcHase Acts. 


In the Matter of the Holding of , in the Lands of Barony 
County sold by the Irish Land Commission. 

I of make Oath and say as follows :— 

1. That on the day of last, I purchased from the Irish Land Com- 
mission that part of the lands of containing. statute measure or there- 
abouts, situate in the barony of and county of 

2. That on the day of last, the Irish Land Commission executed a 


conveyance to me of the said lands (or) by order vested the said lands in me, and 
that such conveyance (or vesting order) was not made subject to any tenancies. 

3. That on the day of last, I demanded from H#.F., whom I found in 
occupation of the said lands, the possession thereof, and he refused to give me 
such possession. 

4. That at the time of making such demand I produced to the said H.F. a 
certificate under the hand of the Solicitor to the Irish Land Commission of my 
purchase and my title to the possession of the said lands. 

Sworn, &c. 


Form 46. 
ORDER TO SHERIFF TO PUT PURCHASER INTO POSSESSION. 
[Heading and Tile as in Form 45.] 
Upon motion of solicitor for @.D., a purchaser in this matter, and on 
reading the conveyance by the Irish Land Commission to the said C.D., dated the 


3 M 


Rules of 
March, 1897. 
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Rules of day of 189 of (or the order dated the day of 189 , vesting 
meee in the said C.D.) that part of the lands of containing statute measure 
or thereabouts, situate in the barony of and county of and the affidavit 

of the said C.D., filed the day of 189 
It is ordered by the Court that the sheriff of the county of do, and he is 


hereby required and commanded immediately after sight or receipt hereof, to go 
to the said part of the lands of situate as aforesaid, and without delay to give or 
gause to be given to the said @.D., or his assigns, the full, quiet, and peaceable 
possession of the said part of the said lamds, with all and singular the appurten- 
ances, save and except the respective parts and portions of the said lands and 
hereditaments now or lately in the possession of, &c, 


[Lo be signed by the Registrar.] 


DIRECTIONS AS TO THE PREPARATION OF ABSTRACTS OF TITLE, 


The Ordnance Survey names of the lands to which title is being shown should be set 
forth at the head of the abstract, and if title is being shown to a portion only of any 
townland, the area in statute measure of such portion should be set out. 

The date of every instrument abstracted, and of the registration or enrolment 
thereof, should be stated in the margin: if the instrument has not been registered, 
a statement to that effect should appear in the margin. Im the case of a will, the 
date of the document itself and of the granting of probate, and of the testator’s 
death, should appear in like manner. It should also be stated whether the original 
instrument abstracted or a copy is lodged, and if the original be not lodged its 
absence should be accounted for. If neither the original nor a copy be forthcoming 
there should be a reference to the evidence from which the abstract was prepared. 

The abstract should commence with the root of title. If the land is held in fee 
under a Crown grant, and unless the root of title be a conveyance by the Incum- 
bered Estates Court, Landed Estates Court, or Land Judges, or a declaration of 
title, an extract from the patent should be given, showing that there is no reversion 
in the Crown, that the lands are held in fee, and whether they are subject to quit or 
crown rent (a). If the lands are held under lease the lease should be abstracted. 
It will not be necessary to state all the intermediate steps down to the date of the 
abstract. As a general rule it will be sufficient to derive title from some person 
absolutely entitled to the fee or to a lease about forty years prior. Every instru- 
ment relating to the title should be abstracted: even mortgages which have been 
paid off, the lands being re-conveyed, should be shortly noticed. An abstract ought 
to be a careful abridgment, not a mere copy of the instrument or of any part thereof. 
Coneiseness may be obtained by avoiding the introduction of unnecessary or 
duplicate words to express the same idea; and by confining the abstract of common 
clauses to a mere reference to them: thus such language as—‘‘a certain bond or 


(a) The words here italicised have been rescinded. See Rules of 17th May, 1901, 
Or. IV., ante, p. 870, 
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obligation,” “upon, to, and for,” ought not to be used in an abstract, and is likely 
to lead to a ruling whereby a considerably less sum may be allowed as costs than 
would be allowed in the case of an abstract of equal length properly 
drawn. The names and descriptions of the parcels in a deed should be 
accurately set out; but if they are afterwards granted in any other deed by 
the same names and descriptions it will be sufficient in abstracting such other 
deeds to state that they are conveyed by the same names and descriptions 
as in the former deed: or, if the variance is very slight, it will be sufficient 
to show what the variance is. The same remark is applicable to wills. The 
common clauses in a deed, such as covenants for title, for quiet enjoyment, for 
further assurance, and against incumbrances for indemnity of trustees, payment 
of rent, cesser of terms, &c., should be referred to as briefly as possible: the 
contracts, consideration, and habendum should be more fully abstracted, and so 
should the limitations as far as may be necessary: that is to say, if a limitation has 
taken effect, whereby it has become impossible that the subsequent limitations can 
take effect, the latter should not be abstracted, e.g., if any tenant in tail has after 
coming into possession executed a disentailing deed duly enrolled, the subsequent 
limitations should be omitteri from the abstract. Recitals of deeds previously 
abstracted or recited should be referred to thus—‘ And reciting the deed of 
14th July, 1847, abstracted (or recited), page 6.” At the end of every deed it 
should be stated by what parties it has been executed, and with what solemnities 
(if any): and if it has been enrolled, or acknowledged by a married woman, or the 
acknowledgment certified, such facts, with the dates thereof, should be stated. 
If the instrument abstracted is a marriage settlement it should be immediately 
followed by a statement of the issue of the marriage, and of the dates of their 
respective births, and of the deaths of such of them as are dead. When an estate 
is transferred by the death of any person, the date of his death should be stated, 
and the date of the death of any person having powers of charging should be stated. 
When a person takes as heir, it is not enough to state that he is heir; it must be 
shown how he is heir by setting out so much of the pedigree as proves it. Births, 
deaths, and the facts of pedigree, when stated should be accompanied by a reference 
to the evidence by which such facts are proved. 

In every abstract the deduction of title to the lands should be carried on 
continuously from its commencement to its completion, and should not as a 
general rule be interrupted by introducing the deduction of title to charges or 
inecumbranees, especially if such charges are still existing, or any other collateral 
matter. The title to such charges or incumbrances, if necessary, and the instru- 
ments dealing with them, should be set forth in a separate part of the abstract, 
with a proper heading for each charge or incumbrance; and a reference to the 
page of such devolution of title to the incumbrance should be made when the 
creation of the incumbrance is stated in its proper place. 

When an abstract of title has been prepared for any purpose other than a sale 
in the Land Commission, it should be produced to the Examiner together with 
such evidence, if any, as may be necessary to show the purpose for which it was 
prepared, and his directions taken as to whether the title may merely be continued 
from the close of such abstract, or how far it may be utilised. Such abstract, if 
used for the purpose of a sale or mortgage effected not less than twelve years 
prior to the proceedings, may by permission of an examiner, to be given in writing 
in the fold thereof, be lodged without a verifying affidavit, but on the reading the 
Examiner may, if he deem it necessary, direct the same to be verified. 


Rules’ of 
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DIRECTIONS AS TO THE PREPARATION OF AFFIDAVITS UNDER 
ORDER XX., RULE 16. 


The title must be set out in the affidavit in as concise a manner as is possible, 
consistently with clearness. The effect of deeds, wills, and other documents 
should, as a rule, be given instead of an abstract in detail of their contents. 

The affidavit must state in what manner it is proposed that the price or 
compensation shall be paid or applied. If the superior interest redeemed be subject 
to a quit or Crown rent, a matter which can in the-case of a fee-farm or other 
‘rent be ascertained by an inspection of the schedule of incurrbrances, such 
rent would generally be a first charge on the price or compensation, and should 
therefore be redeemed thereout. If the superior interest redeemed be an im- 
propriate tithe rentcharge, a certificate from the Quit Rent Office, showing 
whether the same be subject to a quit or Crown rent, must accompany the affidavit. 

If such superior interest be subject to incumbrances, and it be proposed to apply 
the price or compensation in satisfaction or reduction of an incumbrance, the 
affidavit should not as a rule set forth the title subsequent to the instrument 
creating the incumbrance, save so far as may be necessary in order to show in 
whom such incumbrance is vested; but it should state the name or names of the 
person or persons entitled to the superior interest subject to incumbrances, and 
refer to the instrument under which he or they is or are so entitled. 

If it be proposed to pay such price or compensation or part thereof to a person 
show that they are entitled to receive the same as being trustees with a power of 
sale, or trustees for the purposes of the Settled Land Acts, or otherwise, as the case 
may be. 

If it be proposed to pay the price or compensation to trustees the affidavit should 
or persons beneficially entitled, the affidavit must, unless the Commissioner other- 
wise directs, be made by such person or persons, and must contain a statement to 
the effect that the deponent has not charged, incumbered, or dealt with his estate 
in such superior interest, or the price or compensation representing the same, save 
as appears by the affidavit. 
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DIRECTIONS AS TO THE PREPARATION, SETTLEMENT, AND VOUCHING OF 
Finat ScHEDULES OF JNCUMBRANCES. 


16th day of January, 1901. 


1. When bringing in the draft final Schedule of Incumbrances for 
settlement the Solicitor should produce— 

(a.) The Rulings on Title. 

(o.) The draft Requisition for Searches as settled. 

(c.) The Registry of Deeds and Judgment Searches. 

(d.) Certificates from the Quit Rent Office, the Land Commis- 
sion, and the Board of Public Works specifying respec- 
tively the Quit or Crown Rents, Tithe-rentcharges or 
Tithe-annuities, and Land Improvement or Drainage 
charges affecting the lands. 

(e.) A Certificate as to whether Deeds have been lodged subject 
to lien. 

(f.) Office copies of any orders that may have been made for 
apportionment or redemption of superior interests as 
defined by Section 31 of the Land Law (Ireland) Act, 
1896. 

(g.) A certificate of the appearances entered in the matter. 


2. The Schedule shall be on writing large post paper, with 
parchment back, and shall be in form A. It shall, unless the Judge 
otherwise directs, be settled as regards all the lands comprised in 
the originating statement, except such as are therein stated to be 
excluded from the proceedings. 


3. The Schedule shall show all charges which, having regard to 
the abstract of title, and the result of the searches, shall appear to 
affect the lands, or to be a lien upon or payable out of the purchase- 
money; and the charges shall be placed in such order of priority 
as may appear to be in conformity with the prima facie rights of the 
parties; and shall also show, as nearly as can be ascertained, the 
sums due for principal, and such Schedule shall also state the name 
or names of the person or persons who may be entitled to the surplus 
fund after payment of charges. 


4. Charges in equal priority should receive the same number 
and a distinguishing letter, and there should be a statement at the 
foot that they are in equal priority. 
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5. The name, description, and address of every party entitled to 
any charge should be accurately stated, and the date of registration, 
parties’ names, and short description of the instrument by which it 
is created; if it is founded upon a judgment, the sum recovered, 
the year and term, and Court, and the names of the parties to the 
judgment should be stated. When the claimant is not the original 
mortgagee, the devolution should be concisely but accurately stated 


as far as practicable. 


6. Superior interests affecting the lands (except rentcharges or 
annuities in the nature of incumbrances) should usually appear in 


priority to all incumbrances and to the costs of the proceedings. 


7. Annual charges, such as Quit Rents, Tithe-rentcharges, Head 
Rents, Board of Works charges and annuities, should be described as 
such ; but when an order for their apportionment or redemption has 
been made, a note of it should be inserted in the column, “‘ Particu- 
lars of Demand”; and if the price has been fixed, it should be 
inserted in the “ Principal” column; and, unless each of such 
charges affects all the lands, the denominations which each affects 
should be stated. 


8. Costs awarded by order to any party against the fund, and 
costs of lodging deeds pursuant to notice or order, should appear 
as distinct items on the Schedule; but costs awarded to any 
claimant as payable with his demand, and the costs of the proof 
of any claim on the Schedule, and the arrears of any rent, rent- 
charge, or annuity should not appear as distinct items, but be 


inserted in the proper columns opposite the particulars of the 
demand. 


9. When the vendor is a tenant for life, there should be set out, 
after the demand of the trustees of the settlement for the residue, 
any charges upon the life estate, describing them as such. 


10. If different portions of the estate are subject to different 
incumbrances, the Schedule should be prepared in parts; but if 
there be common incumbrances as well, they should be set out 


in extenso and vouched in one part only, and briefly referred to in 
the other’ parts. 


11. The Examiner shall endorse in the fold of the Schedule any 
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special directions as to the form, service, or publication of the Final 
Notice to Claimants. 


12. Four clear weeks from the date of the last service or publi- 
cation should usually be allowed for filing objections to the Schedule, 
but the time may be curtailed where the title to the several charges 
has been shown, and no question as to the priority or validity of 
any charge is likely to arise, or where all the claimants have 
appeared by solicitor; provided that in no case shall less than ten 
days be allowed for filing objections, except by order of the J udicial 
Commissioner. 


18. Publication of the final notice to claimants may be dispensed 
with by leave of the Judicial Commissioner where the title to the 
lands sold is registered under the Local Registration of Title 
(Ireland) Act, 1896, or in other proper cases where the general 
notice to claimants would appear to have given sufficient publicity 
to the proceedings. 


14. When the final schedule of incumbrances is being vouched, 
the vendor’s solicitor shall lodge with the Examiner a memorandum 
stating :— 

(a.) The particulars of the funds standing to the credit of the 
matter, distinguishing between cash and guaranteed land 
stock or other securities, and between money or securities 
retained as guarantee deposits or for any other purpose, 
or standing to a separate credit, and such as may be 
standing to the general credit of the matter ; 

(b.) If any claim on the schedule of incumbrances affects par- 
ticular denominations only, how much of the fund repre- 
sents the proceeds of the sale of such denominations, and 
whether the entire has been sold or not, in so far as such 
information may be necessary for the allocation ; 

(c.) The order asked for in respect of each claim ; 

(d.) The order asked for concerning the rights of the parties 
as regards any guarantee deposit registered in the title 
of the matter, or whether it is desirable for any reason 
that the making of such order should be postponed. 


15. Where any claimant whose name appears on the schedule of 
incumbrances desires to waive his claim or priority, either wholly 
or in part, he shall, unless the Judge shall otherwise direct, lodge 
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a consent in writing signed by himself and verified, or signed by a 
solicitor who has appeared for him, provided such solicitor shall not 
also represent the vendor or any person whose interest might be 
hostile to that of the claimant. 


FORMS. 
Form A. 
FinaL SCHEDULE OF INCUMBRANCES. 
Court oF THE IrisH LAND CommIssIoN. 


Lanp PurcHasE Acts. 
Record No. 


In the Matter of the Estate of A.B., a Vendor of Land. 
Schedule of Incumbrances and all claims on foot of Incumbrances affecting the 
Lands the subject of the Originating Statement filed the day of , 190 
Lodged the day of 190 . 
N.B.—Not more than three distinct charges should be inserted on any one page, 
nor should the statement of a charge be commenced at the foot of a page and 
earried over. 


saditign | Pat I re: ‘tion. Ruli 
Addition | ,; - 7 | Rate nterest ue for . ings 
No. | Date | and Resi- Ue Ee ser | to the day | Costs| Principal, ioe ne 
dence of |nemanal -» cent.|of - 19 . Interest, | 4 oeoun-| Judge 
Claimant and Costs 
tant 
roe er Rape £384, €8d).6 8 a 
Form B. 


Finat Notice To CLAIMANTS AND INCUMBRANCERS. 
Court oF THE IrIsH# LAND CommMISssION. 


Lanp PurcHasEe Acts. 
Record No. 


In the Matter of the Estate of A.B., a Vendor of Land. 

Take Notice that the Final Schedule of Incumbrances affecting (here describe 
the lands as they appear in the Originating Statement, omitting the acreage in the 
case of entire townlands) [parts of] which have been sold [and the residue of which 
it is contemplated selling] under the above Acts in fee simple freed and discharged 
from all superior interests as defined by Section 31 of the Land Law (Ireland) Act, 
1896, and from all other charges and incumbrances, has been lodged in my Office 
ab 24, Upper Merrion Street, Dublin; and any person having any claim not 
therein inserted, or objecting thereto, either on account of the amount or the 
priority of any charge therein reported as due to him or to any other person 
[here insert any special matter], or for any other reason, is required to lodge an 
objection thereto, stating the particulars of his demand and duly verified, with the 
Registrar of this Court, on or before the day of , 190 , and to appear 
on the following day, the day of 3490: 5.06 o’clock, before the 
Judicial Commissioner, at his Court at the Four Courts, Dublin, when he will 
adjudicate upon the several claims appearing on the Schedule, and upon any 
objections lodged thereto. And further Take Notice that any demand reported 
by such Schedule is liable to be objected to within the time aforesaid. 

[Lo be signed by the Examiner and Solicitor for Vendor.] 
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SCHEDULE OF FEES UNDER LAND PURCHASE AOTS. ,, Rules of 
March, 1897. 
Part I. == 
ABSTRACT : 2s. d. 


Drawing draft abstract, so far as the Examiner shall certify his appro- 


bation thereof, for every six folios, or fractional part thereof, 0 4 0 
ADVERTISEMENT : 


Draft Advertisement, ; ; : : : : : : 2 ONF6* 8 

Or, at option of Solicitor, per folio, ‘ F : ; : : 70-0 3 
AFFIDAVIT : 

Draft affidavit. For the first six folios, or under, : : 2 y 0-4-0 

For each additional folio, 5 é ° ' : . ¢ : PeecOL EONS 

For marking each exhibit, . c : : ; é : oe Or OR 3G 


When an affidavit is annexed to a svetiatecte merely to verify 
or identify it, the entire is to be considered as one document, 
and no separate fees are to be allowed for attendance, draft, 
engrossment, copy, or signature. 

AGREEMENTS FoR Purcuase: Applications and undertakings under Forms 
34, 35, 36, and 40. 

Solicitor’s fee for preparing and completing agreement for each sale 
on an estate, provided six months have elapsed since the completion 
of the previous sale, including all scrivenery, and printing, fees, 
attendances, and other business incident to the preparation, lodg- 
ment, and verification of same, but exclusive of the expenses of 
maps and other necessary expenditure. 

For one such agreement or undertaking, the purchase money being 


under £500, . 3 ; : LecOO 
For one such agreement whee the purchase money eats £500, a Op YD) 
For more than one and not exceeding five such agreements in the same 

estate, é 5 5 r - : o 4 : oT 0m0 
For each subsequent agreement after five, a exceeding 10, 010 0 
For each subsequent agreement after ten, not exceeding 100, 0 6 0 
For each subsequent agreement after 100, 0 4 0 


ALLOCATION SCHEDULE: 
For preparing Allocation Schedule, for each item, except costs of sale, 0 5 0 
AMENDMENTS : 
No charge to be allowed for any amendment in an Originating State- 
ment, Abstract of Title, or other document lodged in Court by a 
Solicitor, unless specially allowed. 


APPEARANCES : 
Entering an appearance and all attendances in relation to same, . 0 6 8 
APPOINTMENT OF TRUSTEES : 
Instructions and perusals, : = je Orks 
For all business done up to and haber the eer Ni of the order 
when Counsel employed, 6.6.20 
When Counsel not employed, (phos 0) 


(Counsel not to be allowed unless certified for.) 
APPORTIONMENT OF TITHE RENTCHARGE: 
Fee for preparing and lodging form of application for apportionment 
of Tithe rentcharge payable to the Land Commission (Forms Nos. 16 
and 17), including calculations of os at scrivenery, instruc- 
tions and correspondence, - é ; 5 é ; Oe Ome 0 
Or at the option of the Solicitor, per folio, 3 ? : ‘ ? pe le O 


Rules of 
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March,1897 ArrenpANcEs: 


Attending on Client, or any person by his direction, not exceeding 
one hour, 7 5 3 ; 3 = 

For each subsequent hour, : 5 s : : 

Not to exceed in one day, , : ‘ 4 

For each day Cause or Motion in Day List and not at eae 

Each day it is at hearing, 

Not to exceed in one pies : . ‘ : 6 : ; 

(A fee of 13s. 4d. is allowed on teres where an parte: is made 
up by the Registrar or pronounced by the Court.) 

Not to be allowed unless a. competent person attends 
acquainted with the facts and proceedings in the cause, and 
haying the proper documents in readiness. 

Attending on each witness taking evidence, A 

Attending Counsel with Brief, Case, or other instructions, 

And where two or more Counsel employed, F ‘ ; . 

Attending to settle and afterwards to read over the engrossment of an 
affidavit, but only one fee, A F 2 f 3 ; F 

To be increased according to circumstances, but never to exceed in 
town, 2 i C 5 : : : ° 5 E 5 

Each newspaper in which an advertisement is inserted exclusive of 
charges by proprietors of newspapers, ; : 3 

Attending printer to have notice or other document ee cet agree- 
ment printed, 5 . - 5 - 

Attending to procure Accomatane Dever. or Raf ie of funds, 

Attending for certificate of deeds lodged, ; : 

Attending for certificate of appearances, objections or claims Aimed 
each, : c ‘ , f 

To be increased according to aun — a 

Certificate of lodgment of Abstract of Title, 

Attending checking and examining map, 

Attending Examiner to settle and sign advertisement, 

Attending consultation of Counsel, ‘ 3 : 4 > dé 

Attending to obtain consent to act as Guardian ad litem, or next friend, 

Attending to procure consent to be signed by another Solicitor, 

If to be signed by two, : 

If by a greater number, but never . exceed, 

Attendance to vouch publication of notice to claimants, 

Attending to bespeak all necessary documents, 

Like to file same, : ‘ 5 

If several affidavits or other aman sore to be filed « or Toes a 
one time from one officer, the Taxing Officer is to exercise his dis- 
cretion to increase this charge, but never to allow more than, 

Attending on Taxation of costs, each Solicitor whose costs are under 
taxation, and for the Solicitor or Solicitors opposing the taxation, 
for each 100 items or fractional part thereof, . 3 

For all attendances to lodge money in Bank including the procuring 
of the privity, 

Attendance of Solicitor oe his fines for at =e that ~ shall ee 


necessarily absent, exclusive of all oarriage expenses, but to include 
living, 
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Attendance of Solicitor in the country when he shall return the same 
day, provided such distance from Dublin shall exceed twelve miles, 
to include living, but not carriage expenses, : 

If twelve miles or less at the discretion of the Taxing Officer. 

Attendance of a clerk in the country (when necessary), including all 

expenses except carriage hire, for each day, ; : 
Where a Solicitor shall be required to leave Rassias whether 
to London or elsewhere, his travelling expenses shall be allowed 
according to the distance and convenience of travelling, and to 
the reasonable rate of expense which such Solicitor might incur 

in the same journey if solely engaged in his private affairs. 

Attendance at Valuation Office to bespeak Ordnance Map and Certifi- 
cate of Valuation, c rf 5 5 e - F 

Attending to register or enrol any ey or hae and for all dution 
relating thereto, including the returning of the deed or order, and 
the counting of same and memorial, and drawing and signing certifi- 
cate and affidavit, : > . a ‘ : 5 

Attending tenants or Solicitor for tenants ae copy lease agreement or 
proposal where necessary, . ; ; 

If the document be obtained pusough a Solicitor, en Solicitor 
to be entitled to a fee of 6s. 8d. for attendance therewith. 

Attending Registrar bespeaking and for order, 

CERTIFYING : 
Certifying any deed, instrument, or writing when required by the 
Court, 7 
CoMMISSION?R OF OATHS: 

Commissioner’s fee for affidavit for each deponent, 

Commissioner’s fee for marking each exhibit, 5 5 é 
Not exceeding in all, 
CONSENTS : 

Drawing and signing consent, undertaking, or admission, 

Or at option of the Solicitor, per folio, 

CoNSENT TO REDEEM UNDER REDEMPTION OF RENT ce Goes 38) : 
Fee for preparing, completing, and lodging consent to redemption 
under Redemption of Rent Act, 1891, 
CONVEYANCING : 

For drawing any deed, final order for partition, apportionment, 
memorial, or other instrument, per. folio, 

Where the draft exceeds 100 folios, the excess to be silbwed ae per folio, 

Engrossing, per folio, 

Corrss : 

All copies of documents not herein provided for, each folio, : 

Engrossing Abstracts of Title for the Examiner, for every six folios 
or under 2 : - : 3 

And for every “dante six folios or ect part irae 

Copy thereof for use, per folio, é - 

Engrossing affidavit, or statement of facts, for every six folios or under, 

And for each additional folio or fractional part thereof, 

Copy of all advertisements, : 

Or at the option of the Solicitor, per folio, 
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Rules of Copy schedule of deeds, per page of twenty-eight lines, 2 
Macey SS0d: For engrossment on parchment, Requisition for Registrar of rca 
five folios or under 2 A 
If more than five, for each additional folio, ‘ : . s 
All necessary copies of such searches, for four office sheets and under, 
For each subsequent folio, 
Corts : 
Copy of all notices, for each copy, including postage stamp and 
envelope directed, ‘ : 4 3 Y 5 
Copy Brief or Case for Counsel, for six folios or under 
And for six folios or fractional part thereof, 
Copy costs, per item, 
Costs : 
Drawing costs for taxation, per item, F C F - 0 : 
Perusing costs for opposition on taxation, for each 100 items, or 
fractional part thereof, : : : : 5 : - 2 
Attending taxation of costs, for each 100 items, or fractional part 
thereof, 
DRarts: 
In computing the length of all documents used in this Court the folio 
to consist of 72 words. 
Draft brief for Counsel, for every six folios or fractional part thereof, 
No perusals of any kind to be allowed preparatory to drawing 
pleadings, deeds, or other documents, either between party and 
party, or between Solicitor and Client. 
Drawing Schedule of deeds or documents, for each page of twenty- eight 
lines, cut post, 


Docket or Requisition for seanen in oe naga Office, for draft of 
five folios or under, : 3 : 

If more than five folios, for ai folio fiom the commencement, 

Docket for search in any office, except the office of Registration of 
Deeds, including draft and one copy, : : 

Drawing necessary receipt and signing when no attendance diateo 

Drawing Case for Counsel, if less than six folios, 

For each six folios or concluding part, 

ENGROSSMENTS : 


Engrossing any document other than a deed or memorial, per folio, 
EXxuHIsIrTs : 


Solicitor’s fee for marking exhibits, for each exhibit, 
Ferns : 
Term fee (no term fee will be allowed in the Land Commission Court). 
Signing fee on any document requiring signature, 
Hanp Swarcu: 
Fee for making hand- -search, if engaged for not more than one hour, 
If longer engaged, per hour 
INSTRUCTIONS : 
Ordinary instructions and instructions for briefs, apportionments, 
affidavits, objections, statements of facts, or to enter appearance, 
continuing proceedings in name of new party, 


To be increased according to circumstances, but not to anebeu (save 
direction of a Cornmissioner), 
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InstRUCTIONS FOR DEEDs: 

Such fees for instructions as, having regard to the care and labour 
required, the number and length of documents to be perused, and 
the other circumstances of the case, may be reasonable. 

LETTERS : 

Writing letter, signing, and entry, c : 

If several of same spits for each one after the first, 
Lis-PENDENS : 

Fee on registering a lis-pendens (including stamp duty and outlay), 

Fee on registering every subsequent lis-pendens—exclusive of outlay, 
Marxinc Namgs: 

Marking the names of parties to be served on any notice, etc. 
Morions ExpaRrTe: 

Attending to fill up and lodge Exparte Motion docket, 

Attending when motion heard, 
Motion on Notice: 

Attending when case in list and motion heard, 

If the Case lasts all day, . 
NovTICcEs : 

Drawing. special notice, ‘ 

Or, at option of Solicitor, per ‘folio, 

Drawing a common notice, 

New SOLiIcrTor : 

Fee to new Solicitor for reading documents and proceedings, 

(To be increased under special circumstances by permission of the 
Commissioner.) 

ORIGINATING STATEMENT : 

Including all attendances and other business incident to the prepara- 
tion lodgment, and verification of same, including printing and 
scrivenery up to twenty folios, but exclusive of the expenses of maps 
and other necessary expenditure and travelling expenses where the 
purchase money does not exceed £500, 

Where the purchase money exceeds £500, 0 : : : 

If an Originating Statement is settled by Counsel his fee must 
be certified for by a Commissioner. 
PERUSALS : 

Perusing and abstracting deeds for Abstract of Title, for each skin of 

‘fifteen sheets, 3 : - < , 

Not more than eight ding to bs Sigeed for any deed or 
instrument. No fee for perusing a document where the Solicitor 
has been paid for perusing same within a period of two years 
prior to the preparation of the Abstract. 

Perusing or comparing any deed or instrument for purposes other than 
the Abstract of Title, for each skin, 

Perusing Bill of Costs by Solicitor opposing entities se ade 100 otis 

Perusing affidavits and statements of fact where necessary, for each 

affidavit or statement, 

Or, at option of Solicitor, per folio, 

PossESssION : 

Fee for attending for order to Sheriff to put purchaser into possession, 

getting up order and lodging same with Sheriff, : 


aS) 


oO 


Rules of 
March, 1897. 


13 4 
10 0 


Rules. of 


March, 189'7. 
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Sy PSine 
REQUISITIONS : 
For filling, completing, and lodging requisition to have order of a 
Commissioner reconsidered, 05.9410 
Uemroy 10) 


Drawing any other requisition, 
SEARCHES : 

Fee and attendance on search for judgments, etc., and for documents 
in any Public Office where made by officer, including attendance, to 
bespeak, and for search, where only one such search, . : engl aes 

Where more than one such search, for each subsequent search after 


the first £ 0) Gas 
Filling docket for iti . : : j : E « Os Son 
Fee and attendance on search in ee poe, of Diesds whether 
common or negative, made by Officer, 4 4 : ; . ~ O13 4 
If made by Solicitor, for each hour, , 5 . ; , 2 CM Vic 3! 
Not to exceed in one day, : ; : Z = bf da OREO 
Search by Solicitor for judgments or documents in Public Office, for 
each hour, . : A 3 C ; fs 3 é : exit, 0 One 3 
Not to exceed in one day, 4 : 4 ¢ é é > O15. 4 
Service or Notices oR OTHER DOCUMENTS NOT SERVED THROUGH NoTICE 
OFFICE : 
In the City of Dublin, each person served, . ~ apa 6 
In the County of Dublin, or in any city or town fe chan ‘Dublin, = 0 BOS 
In other places, 010 0 
Srenine Fre: 
Signing any document requiring signature, . : F . : sm) eeu 
STATEMENT OF Facts: 
Drawing any statement of facts, . = é E : ; 3 5 se ieelies® 
Or, at option of Solicitor, per folio, 4 : : “ : F = Ok 


TAXATION OF Costs: 
Drawing costs for taxation, per item, i 
Attending to lodge and get day for taxation, 
Attending on taxation, for each 100 items, 
Preparing and engrossing Certificate of Costs, 
Or, at option of Solicitor, per folio, 


Oo 2 2 2Byo 
GFN DDO 
FO CO CO FH 


PARTY oi. 


Costs of Vesting Order, including all attendances and other business incident 
to the preparation, lodgment, and completion of same, including the completion 
of copies, but exclusive of the necessary outlay, shall be as follows :— 

Where the total purchase-moneys of the holdings included in such 


Vesting Order shall not exceed £500, ; - : ent) OSS 

Tf over £500 and not exceeding £1,000, . 3 : . : sey aries 

If over £1,000 and not exceeding £2,000, 55 

If over £2,000 and not exceeding £10,000, : : : ~ (Ora 

If over £10,000, . 4 5 : : ; : LO MLONO 

And in addition in each case for the seco aha every additional holding included 
in a Vesting Order a sum of 5s. 


v1 


RULES UNDER LAND PURCHASE ACTS, 1889 & 1901. 
[20TH pay or January, 1902.] 


It is this day ordered that the following General Rules shall, 
from and after this date, and until further order, take effect and be 
in force in the Irish Land Commission in relation to proceedings 
under the Purchase of Land (Ireland) Amendment Act, 1889, and 
the Purchase of Land (Ireland) (No. 2) Act, 1901. 


1, An Agreement between the Vendor and Purchaser for sale 
and purchase of land under the provisions of the above-mentioned 
Acts shall (in cases where the sale of his holding is not about to be 
made to such Purchaser under the Land Purchase Acts) be in the 
form (No. 10a) in the Appendix hereto, or as near thereto as 
circumstances will permit. 


See Form 10a, p. 912, post. 


2. Where such purchaser is the proprietor of a holding charged 
with an annuity under the Land Purchase Acts, there shall be 
lodged with the agreement the Land Certificate, evidencing his 
title to such holding unless same be already lodged with the Land 
Commission. 


8. Save as aforesaid, the proceedings in relation to sale and 
purchase shall be in accordance with the general rules, orders, 
forms, and directions at present in force in relation to sales under 
the Land Purchase Acts in so far as such rules, orders, forms, and 
directions may be applicable, Provipep that in any case in which 
the Judicial Commissioner is satisfied that the Vendor is prima 
facie entitled to carry out a sale or sales under the provisions of the 
above-mentioned Acts, he may, if the justice of the case so requires, 
by ruling signed by him, dispense with the observance of such of the 
said rules, orders, or directions as he may specify in such ruling. 


Rules of 
Jan., 1902. 


Rules of 
Jan., 1902. 
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APPENDIX. 5 


Form 10a. 
AGREEMENT FOR SALE UNDER THE PuRCHASE OF LaND (IRELAND) AMENDMENT ACT, 
1889, AS AMENDED BY THE PuRCHASE OF LAND (IRELAND) (No. 2) Act, 1901, wHERE 
A SALE OF THE PURCHASER’S HOLDING IS NOT BEING MADE UNDER THE LAND 
Purcuase Acts. 


Court oF THE Irish Lanp Commissron. 

An Agreement made the day of 19 between of hereinafter 
called the Vendor, and of hereinafter called the Purchaser. 

1. In case the Irish Land Commission shall advance the sum of £ guaranteed 
land stock to the Purchaser for the purchase of the lands described in the Schedule 
hereto, being additional land within the meaning of the said Acts, the Vendor will 
sell and the Purchaser will purchase the same in fee simple [here insert any excep- 
tions or reservations coming within Section 31, Sub-Section 2 of the Land Law 
(Ireland) Act, 1896, or any superior interests which the Vendor and Purchaser propose 
that the sale shall be subject to] at the price of £ , which sum is to inelude all 
expenses incidental to the purchase.* 

2. The Sale shall be carried out by means of a Vesting Order. 

3. The lodgment of this agreement with the Irish Land Commission is to be 
deemed an application by the Purchaser for an advance pursuant to the Land 
Purchase Acts, as amended by the Purchase of Land (Ireland) (No. 2) Act, 1901, to 
be repaid as is by the said Acts provided. 


ScHEDULE. 

[V.B.—The lands must not exceed 10 acres statute measure in area, unless the tene- 
ment valuation be £10 or under. If the lands are not separately valued the approxi- 
mate valuation should be given and the map must show the relative positions of the 
lands and the existing holding.] 

And I, the above-named Purchaser, do hereby declare :— 

1. That the particulars stated in the foregoing Schedule are true to the best of 
my knowledge and belief. 

2. That I am the [registered owner or tenant] of a holding in the townland of 
barony of and county of which was purchased by under the Land 
Purchase Acts for the sum of £ in the Matter of the Estate of a Vendor of 
Land [or] I hold as tenant to [here state name of landlord, tenure of tenant, and rent]. 

3. That the land described in the said Schedule adjoins the said holding (or) is 
required by me for the suitable and convenient use and enjoyment of said holding. 

4. That, save as is above disclosed, I have not obtained from or applied to the 
Irish Land Commission for an advance for the purchase of any land. [Jf the Pur- 
chaser has previously applied for any advance write “save an advance of £, &e.,” 
giving the particulars. | 


[Vo be signed by the Vendor and the Purchaser. 


: If the purchaser is to pay the Stamp Duty the words in italics should be struck 
out. 
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RULES UNDER TURBARY ACT, 1891. 
[15th of August, 1891.] 


Iv 1s rats Day Orprrep that the following General Rules and 
Orders shall from and after this date, and until further orders, take 
effect and be in force in the Land Commission, under and in pur- 


suance of the Turbary (Ireland) Act, 1891 :— 
See this Act, ante, pp. 453-7. 


1. Where the Landlord of an Estate, upon which any Tenants 
have agreed to purchase their holdings, desires to sell any bog on 
such estate in his occupation to the Land Commission, he shall apply 
in Form No. 1, in the Appendix hereto, which shall state the name 
of the townland upon which the bog is situate, the area of such bog, 
and the tenement valuation of the same, the names of the tenants on 
such estate who have been accustomed to exercise, whether as of 
right or by permission, any privilege of turbary over such bog, the 
terms as to payment (if any) by way of rent or otherwise for such 
right or privilege, and the conditions annexed to the exercise of the 
same, and the annual sums received for such payments. If any 
persons other than the tenants of such estate have been permitted 
to cut turf on such bog, the like particulars should be given; and 
in case where any rights of grazing or of cutting rushes or other 
rights upon such bog have been exercised, particulars of all such 
rights should be given. 

The Landlord shall also state in such application the price at 
which he is willing to sell such bog. 

There shall be lodged with such application an Ordnance Map, 
upon which such bog shall be accurately defined, with any existing 
divisions thereof, whether for cutting or otherwise, and any roads 
or passages intersecting the same. 


2. Where any holding, for the purchase of which an agreement 
has been entered into by a tenant, comprises a bog which is subject 
to a right of turbary exercisable by persons other than the purchaser 
of the holding, and the tenant of such holding, or any person 
exercising such right of turbary desires to have regulations made by 
the Land Commission for the exercise of such rights or for the 
affording reasonable facilities therefor, such person shall apply in 
Form No. 2, in the Appendix hereto, giving the particulars as to the 
holding therein prescribed, and stating whether the application igs 
for regulations as to securing future reclamation or the affording 


reasonable facilities for the exercise of such rights. 
3.N 


Rules of 
Aug., 1891. 


Purchase of bog 
by Land 
Commission. 


Application to 
have Regulations 
made for exercise 
of rights of 
Turbary. 


Rules of 
Aug., 1891. 


Limit as to such 
applications. 


Expenses, 


Draft Regula- 
tions to be 
circulated. 
Objections 
thereto. 


Sealed copies of 
Order may be 
obtained. 


Reference of 
applications to 
Gommissioners. 


Land Commission. 
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3. In the case of any holding which has been purchased before the 
5th day of August, 1891, under any of the Land Purchase Acts, or 
under the Irish Church Act, 1869, such application shall only be 
made by the proprietor of such holding. 


4., If, upon the cccasion of any such application, it shall appear 
expedient to the Land Commission, they may, before entertaining 
such application, require the applicant to lodge such sum as they 
may consider sufficient to cover the reasonable expenses incident to 
the making of such regulations. 


5. The regulations made in pursuance of the 4th Section of the 
Turbary (Ireland) Act, 1891, shall be made by order, and before 
making any such order there shall be circulated amongst the persons 
who shall appear to be affected thereby, in such manner as the 
Commissioner may direct, a draft of the proposed Regulations, and 
every person thereby affected may, within the time limited by the 
Commissioner, lodge an objection thereto, and the Commissioner 
may, before entertaining such objection, require the party lodging 
the same to give adequate security for the payment of any costs 
that may be awarded against him in the event of his objection being 
overruled. 

The objection shall be entitled in the matter, shall be written on 
foolscap paper with sufficient margin, and shall state the facts and 
documents relied on in support thereof. It shall be verified by the 
affidavit of the objector and filed in the Registrar’s office. 


6. When the final order has been made, any party interested 
may obtain a sealed copy thereof upon payment of the usual 
scrivenery fees. 


7, Applications under the Turbary (Ireland) Act, 1891, in respect 
of bogs on any estate which may have been dealt with under the 
Purchase of Land (Ireland) Acts, 1885 or 1891, shall be referred to. 
the Commissioner to whom such estate shall have been referred.. 
All other applications under the said Act shall be referred to the 
Commissioners or any one cf them in such rotation or otherwise 
as may from time to time be directed, provided that any application 
and the proceedings thereunder may at any time be transferred from 
any one Commissioner to another cn the fiat of the Judicial Com- 


missioner. 


Rules under Turbary Act, 1891. 


FORMS UNDER TURBARY ACT, 1891. 


Form 1. 


Court oF THE Irish Lanp Commission. 


TurBary (IrELAND) Act, 1891. 


Record No. 


In the Matter of the Estate of 


I of 


matter, for the sum of £ 


a Vendor of Land. 


the Landlord of the above estate, 
hereby offer to sell to the Irish Land Commission the bog upon the said estate, 
described in the Schedule hereto, and in the Originating Statement filed in this 
, and I apply to the said Commission to 
purchase the same under the provisions of the said Act, and I hereby certify 
that I have truly set forth in the said Schedule the names of all the tenants 
on the said estate who have been accustomed to exercise (whether as of right or 
by permission) any privilege of turbary, grazing, or cutting rushes, or any other 
privilege upon the said bog, and the particulars, extent, conditions, and terms as 


to payment (if any) by way of rent or otherwise attached to the exercise of such 
privileges, and also the names of all persons (if any) other than tenants who 
have been accustomed to exercise any of such privileges and the like particulars 
as regards the same. And I hereby agree that no contract entered into by the 
said Commission with me in pursuance of this offer shall be binding on them if 


the said Schedule be inaccurate in any substantial particular. 


The total of the 


annual payments I receive in respect of such privileges amount to £ 


(Signature of Landlord.) 


ScHEDULE. 
Ordnance Survey Kuen in Statue: . | | | 
Names of eye! Measure of the bog — tong the Barony County 
upon serene: og Sin each ‘Townland ; I 
| | i} ‘ | 
| A. R. P. ee | 
| | 
| | | 
| | 
Townlands Full particu'ars.of | Particulars . 
Names of Tenants on iined upon which the thenature and extent of rat ites it 
Estate or other P Sita ee holdings (if of the privilege, payment | sy) aiettie t 
exercise any privl sys any) of such | whether asofright | (if any) a eae tg 
on the Bog. Tenan Aes ‘Tenants or or by permission, fer dne 94 a oer 
the Estate 2 be ie other whether as appur- | exercise of ss aa ese, 
out separately from other persons are | tenant toa Tenancy) stch pete 
persons situate or distinct therefrom | privilege e 


| 
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Land Commission. 


Rules of 
Aug., 1891. 


Form 2. 
Court or THE IrisH LAND COMMISSION. 
A.B. from C.D. | 
In the Matter of the Turbary Act, 1891, and of a holding purchased by 


Descripiion of the holding to be taken, if possible, from the Vesting Order 
or Conveyance. 


Area in | 
Statute Measure | 


Townlands, each to be given 
separately, and Ordnance Survey 


Barony 
names only to be used 


County 


| A. R PB. 


Name of present proprietor of holding, 
Postal address, 

I, of (a) , The proprietor of the above holding, 
or, a person having a right of turbary on the above holding , do 
hereby apply to the Irish Land Commission to make regulations pursuant to the 
&th Section of the said Act for securing that (0) If the application be by the pro- 
prietor “the exercise of the rights of turbary specified in the schedule hereto shall 
not prevent the future reclamation of the bog on the said holding,” or if by a person 
having a right of turbary “that I and the other persons named in the schedule 
hereto shall have reasonable facilitics for the exercise of the rights of 
therein stated.” 

Dated this 


turbary 


day of 18 
Signature of applicant, 


Postal address, 


ScHEDULE. 


Names of persons 
other than the 
proprietor who 
exercise rights 
of turbary on 

the bog on 
the holding 


Townlands upon 
which the 
holdings (if any) 
of such persons 
are situate 


Full particulars of the nature 
and extent of the rights of 
turbary, and whetber 
they are exercised as 
appurtenant toa 
tenancy or distinct 
therefrom 


Particulars of 
payment (if any) 
for the exercise 

of such rights 

of turbary 


Special condi- 
tions (if any) 
attached to the 
exercise of such 
rights of 
turbary, and 
observations 


i, 


the foregoing Schedule truly set forth (c) If not the proprietor insert “as far as 
is known to me” the names of all the persons, other than the proprietor, who 
exercise rights of turbary on the bog on the said holding, the full particulars of 
the nature and extent of such rights, of the payments, if any, made therefor, 
and of the conditions, if any, attached to the exercise thereof. 


Sworn, &c. 
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Rv.es, DATED May 21, 1900, mapr By THE IrisH Lanp Commission 


UNDER THE ConGEsTED Districts Boarp (IRELAND) Act, 1899, 
SECTION 2. 


(Stat. Rules and Orders, 1900, No. 340.) 


It is this day ordered that the following Rules shall, from and 
after this date, and until further Order take effect and be in force 
in relation to proceedings under Section 2 of the Congested Districts 
Board (Ireland) Act, 1899. 

In these Rules (except where the context otherwise requires) 
“The Board” means “ The Congested Districts Board.” 

“The Commission” means “ The Irish Land Commission.” 

“ The Commissioner’ means one of the Irish Land Commissioners, 
and includes the Judicial Commissioner. 


1. Every application by the Board under the Congested Districts 
Board (Ireland) Act, 1899, Section 2, shall be grounded on a 
Minute of the Board, and shall be commenced by a Request and 
Undertaking in the Form in the Appendix hereto (with such 
variations as the case may require) signed by the Secretary to the 
Board and lodged with the Registrar of the Commission. 


2. Upon the lodgment of such Request and Undertaking the 
application shall be a proceeding pending in the Court of the 
Irish Land Commission, and thereupon the Request and Under- 
taking shall be laid before the Judicial Commissioner, who may 
either retain the proceeding before himself or may refer the same 
to such other Commissioner as he may direct. 


3. The Commissioner before whom the proceeding is pending 
may require the production of such deeds and documents as shail 
appear to him necessary, and may give such directions as to service 
of notice or otherwise, as the case may require, and may, if and 
when satisfied that his requisitions have been complied with and 
directions carried out, make an Order granting the application or 
the Board either absolutely or subject to such conditions as he may 
embody in the Order. 


4.. Unless where herein otherwise expressly provided, all further 
proceedings consequent upon any such Order shall be had and taken 
in the like manner, and subject to the like rules of procedure as are 


Rules of 
21st May, 
1900. 


Rules of 
2st May, 
1900. 


91:8 Land Commission. 


prescribed by the Rules for the time being in force under the Land 
Purchase Acts in relation to proceedings thereunder in the case of 
an advance made to a tenant for the purchase of his holding. 


5. If and when a Final Order directs that an advance shall be 
made, the Commissioner may— 

(a.) Pay the amount of such advance to the person or persons 
entitled thereto; or, 

(b.) If he deem it expedient so to do, and the case so requires, 
pay the advance into the Bank of Ireland to such credit as 
he may direct, and make such further orders, and with the 
like consequences, as in the case of an advance made to a 
tenant for the purchase of his holding. 


6. Where the application is for the apportionment of impropriate 
tithe-rentcharges, quit or Crown rents, rents, fees, duties, services, 
rentcharges, or annuities, and is grounded on a Consent or Consents 
embodying the information necessary for making up the Order, the 
Commissioner, if satisfied that the Consent or Consents have been 
signed by or on behalf of all necessary parties, may, if he think fit, 
dispense with the lodgment of a statement of facts, and may there- 
upon make a Final Order for apportionment in the terms of such 
Consent or Consents. But, save as aforesaid, all such apportion- 
ments shall be carried into effect in accordance with the practice 
prescribed by the Rules for the time being in force under the Land 
Purchase Acts. 


7. As soon as any charge or burden for the discharge of which 
an Order for advance has been made has been paid off, or an Order 
for the apportionment. or redemption of any superior interest which 
appears as a burden on the Land Certificate has been made, the 
Board shall cause the necessary steps for the amendment of the 
Register to be taken. 


8. All Notices, Orders, and other documents shall be entitled 
in the same manner as the Request and Undertaking. 


9. The Rules under the Land Purchase Acts, dated the 16th 
March, 1897, shall apply, mutatis mutandis, in any case not suffi- 
ciently provided for by these Rules. 
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Form. 
Request and Undertaking. 
Court OF THE JRISH LAND CoMMISSION. 


Land Purchase Acts and the Congested Districts Board (Ireland) Act, 1899, 
Seution 2. 
Record No. 


In the Matter of the Estate of the Congested Districts Board, formerly 
the Estate of A. B. 
And in the Matter of [a Fee-farm Rent of £ , payable thereout: or a 
mortgage for £ , charged thereon: or as the case may be]. 

1. The Congested Districts Board, in the month of , 1, purchased the 
above estate for the benefit of the Congested Districts County of by means 
of an advance of £ Guaranteed Land Stock made by the Irish Land Com- 
mission, pursuant to the Land Law (Ireland) Act, 1896, Section 43. 

2. The lands of in the Barony of and County of form part of the 
said estate (or the said estate consists of the lands of, &c.). The said lands are 
subject to [the following charge, that is to say, mortgage dated the day of 

, 1 , and made between &c., to secure the sum of with interest, in 
respect of which there is now due the sum of £ for principal, together with 
interest thereon, from the day of last, [or the 
following superior interest, that is to say, rent of £ created by Inden- 
ture, dated, &c. Jf the superior interest also affects other lands not comprised in 
this estate the fact should be mentioned. ] 

3. The said charge (or superior interest) appears as a burden on the Land 
Certificate folio No. . The (registered) owner thereof being D. EB. of 

[or as the case may be]. 

4. The Congested Districts Board request the Irish Land Commission [to direct 
that a sum of Guaranteed Land Stock equivalent at the price of the day to 
£ be advanced and disposed of in discharging the said incumbrance 
or to exercise their powers for the redemption, wr for the apportionment and 
redemption of the said superior interest] [or as the case may be]. 

5. The amount of the proposed advances taken together with all the previous 
advances made to the Board on account of the said Congested Districts County 
and not written off does not exceed the limit prescribed by the said Section 43, 
or the limit as fixed by the Treasury under Section 4 of the Congested Districts 
Board (Ireland) Act, 1899. 

6. The Congested Districts Board undertake for the payment of any costs which 
the Land Commission may award to any person in connection with this application 
or the proceedings consequent thereon, and_in such manner as the Land Com- 
mission may direct. 


[To be signed by the Seerctary to the Congested Districts Board.] 


Rules of 
2lst May, 
1900. 
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LEP Sam tee Cae Ie 7Wm.IIt., 


Oe PND (OF? SATU TES. 


TAWA tir, CHAP. § (Tr:).* 


An Act For REpress oF INCONVENIENCES FOR WANT OF PROOF OF 
THE DECEASES OF PERSONS BEYOND THE SEAS, OR ABSENTING 
THEMSELVES, UPON WHOSE Lives Estates po DEPEND. 


WHEREAS divers lords of manors and others have used to grant 
estates by lease for one or more life or lives, or else for years deter- 
minable upon one or more life or lives; and it hath often happened, 
that such person or persons, for whose life or lives such estates have 
been granted, have gone beyond the seas and absented themselves 
for many years, that the lessors and revertioners cannot find out 
whether such person or persons be alive or dead, by reason whereof 
such lessors or revertioners have been held out of possession of 
their tenements for many years after all the lives upon which such 
estates depend are dead, in regard that the lessors and revertioners, 
when they have brought actions for the recovery of their tenements, 
have been put upon it to prove the death of their tenants, when it 
is almost impossible for them to discover the same; for remedy of 
which mischief so frequently happening to such lessors or rever- 
tioners, be it enacted by the King’s Most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and Tem- 
poral and the Commons in the present Parliament assembled, and 
by the authority of the same. That if such person or persons, for 
whose life or lives such estates have been or shall be granted as 
aforesaid, shall remain beyond the seas, or elsewhere absent them- 
selves in this realm, by the space of seven years together, and no Persons absent 
sufficient and evident proof be made of the lives of such person or Attic deat 
persons respectively, in any action commenced for the recovery of tigen tees 
such tenements by the lessors or revertioners, their heirs or assigns ; ay 
the judges, before whom such action shall be brought, shall direct 
the jury to give their verdict, as if the person so remaining beyond 
the seas, or otherwise absenting himself, were dead. 
2. (Jurors upon such trial, the greatest part of whose estate held 
by lease for lives, may be challenged.) 
83. (If said persons proved to have been living, lessee may re-enter 
and recover damages.) 


9 ANNE, CHAP. 8 (Ir.).t 9 Anne, c. 


An AcrT FOR THE BETTER SECURING OF RENTS, AND TO PREVENT 
FRAUDS COMMITTED BY TENANTS. 


FOR the more easie and effectual recovery of rents reserved on 
leases for life or lives, term of years, at will or otherwise; be it 
*For cases decided on the construction of this Act, see notes to L. & T. Act, 
1860, sec. 72, ante, pp. 129-130. 
+The cases decided under this Act are collected in notes to L. & T. Act, 1860, 
sec. 51, ante, pp. 98-99. 


9 Anne, c. 8. 


No goods to be 
taken in execu- 
tion till land- 
lord’s rent, not 
exceeding one 
year, paid. 


Landlord or 
agent, to make 
affidavit of the 
-arrear, if re- 
quired. 


After expiration 
of lease, distress 
may be for 
arrears. 


Jf made in six 
months, and 
during land- 
lord's title and 
tenant's posses- 
sion.” 
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enacted by the Queen’s Most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal and 
Commons in this present Parliament assembled, and by authority 
of the same. That from and after the twenty-ninth day of Septem- 
ber in the year of our Lord God one thousand seven hundred and 
ten no goods or chattels whatsoever lying or being in or upon any 
messuage, lands, or tenements, which are or shall be leased for life 
or lives, term of years, at will, or otherwise, shall be liable to be 
taken by virtue of any execution or foreign attachment, justicies or 
distringas, on any pretence whatsoever, unless the party, at whose 
suit the said execution or foreign attachment, justicies or distringas, 
issued out, before the removal of such goods from off the said 
premises, by virtue of such foreign attachment, execution, or extent, 
justicies or distringas, pays to the landlord of the said premises, or 
his bailiff, all such sum and sums of money as are or shall be due for 
rent for the said premises, at the time of the taking such goods or 
chattels by virtue of such foreign attachment, execution, extent, 
justices or distringas, provided the said arrears of rent do not 
amount to more than one year’s rent; and in case the said arrears 
shall exceed one ‘year’s rent, then the said party, at whose suit such 
execution or foreign attachment, justicies or distringas is sued out, 
paying the said landlord or his bailiff one year’s rent, may proceed 
to execute his judgment or foreign attachment, justicies or distringas, 
as he might have done before the making of this Act: and the 
sheriff or other officer is hereby empowered and required to levy and 
pay to the plaintiffs the monies so paid for rent. 

2. Provided always, that such landlord, or his agent, do make 
and produce an affidavit in writing (if thereto required by the 
plaintiff in such action or execution, or his agent) that such arrear 
of rent is really and bona fide due to such landlord or lessor ; which 
oath the sheriff or sub-sheriff, or any justice of peace, or other 
magistrate, are hereby empowered to administer. 

7. Whereas also lessees for life or lives, or for years, or at will, 
frequently hold over the said lands and tenements demised after the 
determination of such leases; and whereas after the determination 
of such leases, or any other leases, no distress can by law be made 
for any arrears of rent that grew due on such respective leases 
before the determination thereof: be it hereby further enacted, that 
from and after the twenty-ninth day of September one thousand 
seven hundred and ten, it shall and may be lawful for any person 
or persons having any rent in arrear, or due upon any lease for life 
or lives, or for years, or at will, ended or determined, to distrain 
for such arrears after the determination of the said respective leases, 
in the same manner as they might have done if such lease or leases 
had not been ended or determined ; provided that such distress be 
made within the space of six calendar months after the determina- 
tion of such lease, and during the continuance of such landlord’s 
title or interest, and during the possession of the tenant, or those 
claiming under him, from whom such arrears became due. 
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15 GEO. II., CHAP. 8 (Ir.).* 15 


An Act FOR THE MORE EFFECTUAL SECURING THE PayMENT OF RENTS, 
AND PREVENTING Fraups By TENANTS. 


WHEREAS the several laws heretofore made for the better securing 1 G. 2, 

of rents, and to prevent frauds committed by tenants, have not ee tie 
proved sufficient to obtain the good ends and purposes designed 

thereby ; but the fraudulent practices of tenants, and the mischief 

intended by the said acts to be prevented, have of late years rather 
increased, to the great loss and damage of their lessors or landlords ; 

for remedy whereof be it enacted by the King’s Most Excellent 

Majesty, by and with the advice and consent of the Lords Spiritual 

and Temporal and Commons in this present Parliament assembled, 

and by the authority of the same, that from and after the first day 

of May in the year of our Lord one thousand seven hundred and 
forty-two, in case any tenant or tenants, amy person or persons 

paying any rentcharge or rentcharges, fee-farmer or fee-farmers, 

lessee or lessees for life or lives, term of years at will, sufferance, 

or otherwise, of any messuages, lands, tenements, or hereditaments, 

upon the grant, demise, or holding whereof any rent is or shall be 

reserved, due, or made payable, shall fraudulently or clandestinely 

convey away, or carry off, or from such premises, his, her, or their If tenants con- 
goods or chattels to prevent the grantee or grantees of rentcharges, i i Sg 
grantor or grantors of fee-farms, landlord or lessor, landlords or tress landlords 


é Aas may in twenty 
lessors, from distraining the same for arrears of rent so reserved days seize 


due or made payable; it shall and may be lawful to and for every eal 
grantee or grantees, landlord or lessor, landlords or lessors within in premises. 
this Kingdom, or any person or persons by him, her, or them, for 

that purpose lawfully empowered, within the space of twenty days 

next ensuing such conveying away or carrying off such goods or 
chattels as aforesaid, to take and seize such goods or chattels 
wherever the same shall be found, as a distress for the said arrears 

of rent, and the same to sell, or otherwise dispose of, in such manner, 

as if the said goods and chattels had actually been distrained by 

such grantee or grantees, lessor or landlord, lessors or landlords, in 

and upon such premises for such arrears of rent; any law, custom, 

or usage to the contrary in anywise notwithstanding. 

2. Provided always, that no landlord or lessor, or other persons Coe ere 
entitled to such arrears of rent, shall take or seize any such goods or pemons alga 
chattels as distress for the same, which shall be sold bona fide, and PtYY- 
for a valuable consideration, before such seizure made, to any person 
or persons not privy to such fraud. 

5. And be it further enacted by the authority aforesaid, that penants sick oF 
from and after the first day of May, which shall be in the year of dant, &e., Bee 
our Lord one thousand seven hundred and forty-two, it shall and be distrained, &c. 
may be lawful to and for every grantee or grantees of rentcharges, 
grantor or grantors of fee-farms, lessor or landlord, lessors or land- 
lords, or his or their steward, bailiff, receiver, or other person or 
persons empowered by him, her, or them, to take and seize as a 
distress for arrears of rent any cattle, or stock of their respective 
tenant or tenants, feeding or depasturing upon any common appen 

*See as to distress generally, notes to L. and T. Act, 1860, sect. 51, ante, 
pp. 93-99. 
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dant or appurtenant, or any ways belonging to all or any part of 
the premises demised or holden; and the same to sell or otherwise 
dispose of in such manner, as if the said goods and chattels had 
actually been distrained by such grantee or grantees, grantor or 
grantors, lessor or landlord, lessors or landlords, in and upon such 
premises for such arrears of rent; any law, custom, or usage to the 
contrary notwithstanding. 

6. And whereas great difficulties and inconveniences frequently 
arise to landlords and lessors, and other persons taking distress for 
rent, in removing the goods and chattels or stock distrained off the 
premises, in cases where by law they may not be impounded and 
secured thereupon ; and also to the tenants themselves many times 
by the damages unavoidably done to such goods and chattels or 
stock in the removal thereof: Be it enacted by the authority afore- 
said, and from and after the said first day of May one thousand 
seven hundred and forty-two, it shall and may be lawful to and for 
any person or persons lawfully taking any distress for any kind of 
rent, to impound or otherwise secure the distress so made of what 
nature or kind soever it may be, in such place, or on such part of the 
premises chargeable with the rent, as shall be most fit and convenient 
for the impounding and securing such distress; and to appraise, 
sell, and dispose of the same upon the premises in like manner, and 
under the like directions and restraints, to all intents and purposes, 
as any person taking a distress for rent may now do off the premises ; 
and that it shall and may be lawful to and for any person or persons 
whatever to come and go to and from such place or part of the said 
premises, where any distress for rent shall be impounded and 
lectured as aforesaid, in order to view, appraise, and buy, and also 
in order to carry off or remove the same, on account of the purchaser 
thereof; and if any pound-breach or rescous shall be made of any 
goods, or chattels, or stock distrained for rent, and impounded or 
otherwise secured by virtue of this act, the person or persons 
aggrieved thereby shall have the like remedy, as in cases of pound- 
breach or rescous. 


25 GEO. IL, CHAP. 13 (Ir.).* 


5. And whereas the manner in which distresses taken for rent- 
services, fee-farm-rents, or rent charges, have been often disposed of, 
have occasioned troublesome and vexatious suits; be it enacted by 
the authority aforesaid, That from and after the first day of May 
next all distresses lawfully taken for any such rent or arrears of 
rent shall, unless redeemed within eight days after the same shall 
be distrained as aforesaid, be sold by public cant to the highest and 
fairest bidder or bidders at such time or times, and in such con- 
venient place or places, as the person distraining, his agent or. bailiff, 
shall for that purpose appoint; such person, his agent or bailiff, 
after default made in redeeming such distress within the time afore- 
said first causing one or more notice or notices in writing of the 
place and time intended for such sale to be posted up six days 
previous to the time of such sale in the next market town to such 


* For other regulations as to the sale of goods distrained, see ante, pp. 97-8, and 
9 & 10 Vic. c. 111, post, pp. 929-931. 
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place at the usual place in such market town for posting up publick 25 Geo IT, 
notices; and that the price and prices, for which such distress or ples 
distresses shall be bona fide then and there sold, shall be deemed 

and taken as between all the parties aforesaid, and all persons 
deriving under them respectively, to be the full and real value of 

such distress or distresses; and that such value shall not be after- 

wards questioned in any court of law or equity; and in case such 

distress or distresses shall be sold for more than is due and owing 

to the person or persons for whose benefit such distress or distresses 

shall be taken, such overplus, after deducting thereout all necessary 
expenses attending the taking and selling the said distress, shall be 

paid over to the person and persons from whom such distress and 
distresses shall be taken. 


5 GEO. III., CHAP. 17 (Iz.).t 5 Geo. IIT; 
ce 17. 


An Acr ror ENCOURAGING THE PLANTING OF TimBeR TREES. a: 
Tenants not im- 


WHEREAS the distress this kingdom must soon be in_ for peachable of 
want of timber, is most obvious; and whereas it is equal to Sere by then 
inheritors, whether tenants do not plant, or have a property in what notwithstanding 
they plant: be it enacted by the King’s Most Excellent Majesty, by he iy 
and with the advice and consent of the Lords Spiritual and Tem- a ane ae 
poral and Commons in this present Parliament assembled, and by ~ 
the authority of the same, That from and after the first day of 
September, one thousand seven hundred and sixty-six, tenants for 

lives renewable for ever, paying the rents and performing the other 

covenants in their leases, shall not be impeachable of waste in timber 

trees or woods, which they shall hereafter plant, any covenant in 

leases or settlements heretofore made, law, or usage to the contrary 
notwithstanding. 

2. Be it enacted by the authority aforesaid, That from the time Tenant for Life 
aforesaid any tenant for life or lives by settlement, dower, courtesy, carnbete | é 
jointure, lease, or any office, civil, military, or ecclesiastical, impeach- oe tees 
able of waste, or any tenant for years exceeding twelve years un- a ong 
expired, shall plant sally, ozier, or willows, the sole property of such fell under | 
shall during the continuance of the term vest in the tenant, and h " 
may cut and fell the same under the restrictions hereafter men- 
tioned; and if such tenant shall plant any timber trees of oak, ash, 
elm, fir, pine, walnut, chesnut, horse chesnut, quicken, or wild ash, 
alder, poplar, or other timber trees, such tenant during the term 
shall be intitled to house boot, plow boot, cart boot, and car boot 
of such trees by him planted; and at the expiration of such term, 
or where such trees shall have attained maturity, which shall first 
happen, shall be ‘ntitled to the said trees or the value of them 
according to the directions hereafter mentioned, any covenant here- 
tofore made, law, or usage to the contrary notwithstanding. 

3. Provided always, and be it enacted by the authority aforesaid, On certificate 
That each person so planting shall within six months next after ag Rode. 
such planting lodge with the clerk of the peace of the county, where Bind Belen 
such plantation is made, a certificate under the hand of the tenant, filed separate, 
containing the number and kind of the trees planted, their height, Be cbatally: 
and years growth at the time of planting, and a clear description 
_.i See Landlord qnd Tenant Act, 28005 865, 21h omer, 1 Ch hy 280; 

Ex. p. Armstrong, 8 Ir. Ch. B. 30; and Moore's Est. 361 L. T. Re 14. 
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of the places and manner wherein they shall be planted ; which 
certificate shall be kept on a separate file among the records of the 
county, and entered in an alphabetical book by the denomination 
of the land in the said county ; and such certificate or copy thereof, 
attested by the acting clerk of the peace, shall be evidence of notice 
of such plantation in all courts; for filing of which certificate, alpha- 
beting the same in the book, and making and attesting a copy 
thereof, the clerk of the peace shall receive a fee of one shilling 
and no more, and a copy of such certificate six pence and no more ; 
and to which book and certificate all persons may resort, during 
each quarter sessions to be held for such county, without any fee. 

4. (Where term uncertain, tenant may, for one year after its 
expiration, enter and cut registered timber, making reasonable satis- 
faction for the trespass.) 


15 & 16 GEO. IITI., CHAP. 26 (Ir.). 


3. And be it further enacted by the authority aforesaid, That all 
cak, beech, ash, elm, larix, sycamore, walnut, chesnut, cherry, lime, 
poplar, alder, quicken, or mountain ash, holly, timber, sallow, asp, 
birch, cedar, pine and fir trees, shall be deemed and taken to be 
timber trees, within the true meaning and provision of this act, and 
of every other act now in force in this kingdom relative to timber 
trees. 

19 & 20 GEO. III., CHAP. 30 (Ir.).* 


Aw Act ror THE Reiser or TENANTS HOLDING UNDER LEASES FOR 
Lives contarntnc Covenants FoR PerperuaL RENEWALS. 


WHEREAS great parts of the lands in this kingdom are held under 
leases for lives with covenants for perpetual renewals upon payment 
of certain fines at the times therein respectively mentioned for each 
renewal; and whereas from various accidents and. causes such 
tenants, and those deriving under them, have frequently neglected 
to pay or tender such fines within the times prescribed by such 
covenants after the fall of such lives respectively : and whereas many 
such leases are settled to make provision for families and creditors, 
most of whom must be utterly ruined, if advantage shall be taken of 
such neglects, which will occasion must confusion and distress in 
the kingdom ; and whereas it has been for a long time a received 
opinion in this kingdom, to which some decisions in courts of equity 
and declarations of judges have given countenance, that courts of 
equity would in such cases relieve against the lapse of time upon 
giving an adequate compensation to the persons, to whom such fines 
were payable, or their representatives: and to the end that such 
interests may not be defeated by a mere neglect, where no fraud 
appears to have been intended, upon making full satisfaction to the 
lessors, or those deriving under them 3 be it declared and enacted 
by the King’s most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal and Commons in this 
present Parliament assembled, and by the authority of the same, 
that courts of equity upon an adequate compensation being made 


* For cases decided under this Act, see notes to Landlord and 
1860, Sec. 72, ante, p- 130. a ae 


39 § 40 Vict., Cap. 63. 927 


shall relieve such tenants and their assigns against such lapse of 194 20 Geo. 
time, if no circumstance of fraud be proved against such tenants pastors 
or'their assigns; unless it shall be proved to the satisfaction of such 

courts, that. the landlords or lessors, or persons entitled to receive 

such fines, had demanded such fines from such tenants or their 

assigns, and that the same had been refused or neglected to be paid 

within a reasonable time after such demand. 

2. Provided always, and be it enacted by the authority aforesaid, If difficult to 
that in case the landlord shall find any difficulty in discovering his ‘scover tenant, 
tenant or the assignee of such tenant, so as to make a demand on demand on the 
such tenant or assignee, that then and in every such case a demand nd 
made of the said fine on the lands from the principal occupier 
of the same, together with a notice of such demand, to be inserted 
for the space of two months in the London and Dublin Gazettes, 
shall be considered to all intents and purposes a demand within 
this Act. 


23 & 24 GEO. III., CHAP. 39 (Iz.).* 28 & 24 Geo. 


An Act to AMEND THE LAws FOR THE ENCOURAGEMENT OF 
Puiantinc Timper TREES. 


WHEREAS the laws for the encouragement of tenants to plant qiants for tite 
timber trees have proved ineffectual: Be it enacted by the King’s impeachable of 
Most Excellent Majesty, by and with the advice and consent of the sali lr 
Lords Spiritual and Temporal, and Commons in this present Parlia- fall, and dispose 
ment assembled, and by the authority of the same, That from and cesta the tera 
after the passing of this Act, any tenant for life or lives, by settle- 
ment, dower, courtesy, jointure, lease, or office civil, military, or 
ecclesiastical, impeachable of waste, or any tenant for years, exceed- 
ing fourteen years unexpired, who shall plant, or cause to be planted, 
any timber trees of oak, ash, elm, beech, fir, alder, or any other 
trees, shall be entitled to cut, fell, and dispose of the same, or any 
part of the same, at any time during the term. 

2. Provided always, That any tenant so planting or causing tO Tenants so 
be planted, shall, within twelve calendar months after such planting, gang Set - 
lodge with the Clerk of the Peace of the county, or county of a city number and 
where such plantation shall be made, an affidavit sworn before some ¥™4- 
justice of the peace of the said county, reciting the number and 
kinds of the trees planted, and the name of the lands, in form 
following : — 

I, A. B., do swear, that I have planted, or caused to be planted, The oath. 
within twelve calendar months last past, on the lands of aaa 
the parish of , held by me from , the following trees 
[here reciting the number and kind of trees], and that I have given 
notice to the person or persons under whom I immediately derive, 
or his, her, or their agent, of my intention to register said trees, 
twenty days at the least previous to this day, and that I have given 
notice of my intention to register said trees, by publick. advertise- 
ment in the Dublin Gazette, thirty days at the least previous to the 
date hereof, or else, “ and that I have also given notice of the same 
in writing to the head landlord, owner or owners of said ground, 

* See 5 Geo. III., ¢. 17 (Ir), and 15 & 16 Geo. III., c. 26, ante, pp. 925-6. See 
also notes to Landlord and Tenant Act, 1860, Sec. 31, pp. 62-4, ante ; and Timber 
Act, 1888, p. 450, ante. 
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23 & ee his or their agent, twenty days previous to the date hereof” [as 


III, c. 
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the case may be]. 

Which affidavit the Clerk of the Peace is directed to keep on a 
separate file, amongst the records of the county, and to enter in an 
alphabetical book, by the denomination of the land ; for filing which 
affidavit, alphabeting the same, and making and attesting a copy 
thereof, the Clerk of the Peace shall receive one shilling, and for a 
copy of the affidavit given at any after time sixpence ; and to which 
book and affidavit any person may resort, at and during any Quarter 
Sessions of the Peace for said county, paying three pence; and such 
Clerk of the Peace is hereby directed to read in open Court, at every 
general Quarter Sessions, all affidavits as aforesaid, which 
shall have been lodged with him at any time since the general 
Quarter Sessions next preceding the same, under the penalty of 
twenty shillings for every omission, to be recovered by civil bill, 
by any person who shall sue for the same within twelve months 
after the Quarter Sessions at which he ought to have publickly 
read such affidavit. 

7. And whereas it may be advantageous to all persons concerned, 
that the tenant may sell his or her right and title in said trees to the 
person under whom he or she may derive; be it enacted, that any 
tenant may sell his or her right, title, and property in said trees or 
coppices, or any part of the same, to any person under whom he or 
she may derive mediately or immediately, and that the person so 
purchasing shall have all rights, titles, and properties, and privileges 
therein, which are, or by this Act shall be secured to said tenant. 

8. Provided always, and to prevent disputes touching the sale 
or transfer of said trees or coppices, that no sale or transfer of the 
same shall be deemed good in law, unless and until the same shall 
be done in writing, and signed by said tenant with his or her name 
or mark, attested by two credible witnesses, and an attested copy 
of said writing or instrument lodged with the Clerk of the Peace, 
in open Court, at some Quarter Sessions of the Peace for the county, 
or county of a city, having been first proved to be a true copy by 
some credible witnesses upon oath before the Justices at said sessions ; 
which copy the Clerk of the Peace is hereby directed to keep on the 
same file with the affidavits in this Act mentioned, and to alphabet 
in the same book, and for so doing the Clerk of the Peace shall 
receive from the purchaser one shilling; and to said book and 
affidavit all persons shall have access at any time, paying sixpence, 
and an attested copy of the copy of such writing or instrument, 
signed by the acting Clerk of the Peace, shall be deemed in all 
Courts to be evidence of the due registry of such writing or instru- 
ment, and such copy the Clerk of the Peace shall be at all times 
obliged to give on receiving sixpence; and any Clerk of the Peace 
refusing to give such copy within three days after it shall be 
demanded, shall forfeit the sum of five pounds, to be recovered by 
civil bill, by any one who shall sue for the same, within six months; 
and if the head or principal landlord shall so purchase the said 
trees or coppices from an under-tenant, having a right to sell the 
same, then, from and after the registry of the sale as aforesaid, the 
said trees shall belong to said landlord in as full and ample a 
manner as if they were his own original right or royalty, notwith- 


2g 10 Vie, Chap. 111. 929 


standing any intermediate term that may exist between the term of 28 & 24 Geo. 
the said under tenant, and the estate of the said landlord. tees en 
9. And be it enacted, that when the term of the tenant entitled Where lease un- 
to the property of the trees, by this Act, shall be for life or uncer- pakigad ape 
tain, the said tenant shall have the same liberty for the space of one POO ex pirate 
year after the expiration of his lease, to enter upon the said lands, a oe 
and to cut, carry away, and dispose of the said trees, as if his lease 
had been unexpired (making reasunable compensation for damages 
incurred by so doing). j 
21. And be it enacted, that nothing herein shall be construed This Act not to 
to extend or relate to any trees planted, or to be planted in pur- ered OT 
suance of any covenant contained in any lease, nor to affect. or covenant. 
invalidate any such covenants. 
22. And be it enacted, that nothing herein contained shall extend Nor to tenants, 


. evicted for non- 
to tenants evicted for non-payment of rent. rarmaentet rene 


Oe dar? VLC! CHAP: 1Tt.* 9 & 10 Vict. 
e. 111. 


An Act To AMEND THE Law IN [RELAND AS TO KJECTMENTS AND 
DISTRESSES, AND AS TO THE OccUPATION OF LANDs. 


[28th August, 1846. ] 

(Secs. 1 to 9 are repealed by the 1.. & T’. Act, 1860, “so far as they 
relate to the relation of landlord and tenant in Ireland.” See Sch. B 
to that Act, ante, p. 159.) 

10. And be it enacted, that in all cases of distress for rent In all cases of 
cognizable in any court whether superior or inferior, the person ee oy 
making any such distress shall at the time of making such distress of the rent 
deliver to the person in possession of the premises for the rent of given. 
which such distress shall be made, or, in case there shall not be any 
person found in possession, shall affix on some conspicuous part 
of such premises, a Particular in writing of the rent demanded, 
specifying the amount thereof, the time or times when the same 
accrued, and the name and place «f abode of the person by whom, 
and (if the person who acts in the making of the distress be not 
the party claiming to be entitled to the rent for which the distress 
is made) the name of the person by whose authority such distress 
is made, or otherwise such distress shall be unlawful and void: 

Provided always, that if the person by whom or by whose authority 

such distress shall be made shall be the party substantially and 
beneficially entitled to the rent, such distress shall not be unlawful 

or void by reason that the person having the legal estate in the 
reversion is not named in such notice: Provided also, that if any tress not 
such distress chall be in other respects sustainable and well founded, unlawful‘on 
the same shall not be unlawful or void by reason that the amount ee 
of rent demanded by such notice shall not be the exact amount due 

if the mis-statement of such rent in such notice shall have been 

made by mistake, and without fraud or malice, or want of reason- 

able care. 

11. And be it enacted, that in every case of distress for rent a In cases of ~ 
tender of the rent in arrear and of the charges of such distress at Reser al 
any time before the commencement of the sale of the property amount belore 

* See as to distress generally, notes to Landlord and Tenant Act, 1860, sec. sufficient to stay 
51, ante, pp. 93-99. : proceedings. 
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distrained shall be sufficient. to stay the proceedings on such dis- 
tress, and to entitle the person distrained upon to a return of the 
property so distrained; and the party whose goods shall be dis- 
trained shall be at liberty to plead such tender in bar to any avowry 
or cognizance, and shall be entitled to recover damages in an action 
on the case against the party by whom or by whose agent or bailiff 
the goods so distrained shall be withheld after such tender; and 
for the purposes of this Act the bailiff appointed in writing by the 
known agent or receiver of any landlord, or of the person sub- 
stantially and beneficially entitled to the rent for which the distress 
shall be made, shall be deemed to be the bailiff of such landlord 
or person so entitled. 

12. And be it enacted, that no distress for rent made otherwise 
than by the landlord of any premises, or his known agent or receiver 
in person, shall be lawful, unless made by virtue of a written or 
printed warrant or order to distrain signed by the landlord or 
person substantially and beneficially entitled to the rent for which 
the distress shall be made, or his known agent or receiver, directing 
the bailiff or other person to distrain the tenant or tenants, person 
or persons named therein, and bearing upon it the date when and 
the name of the place at which it is signed, nor unless such warrant 
or order shall be signed within twenty days next before the time 
when such distress shall be made: provided always that such war- 
rant or order to distrain shall be free from the payment of any 
stamp duty. 

13. And whereas by an Act passed in the fifty-sixth year of his 
late Majesty King George the Third, intituled “An Act to amend 
the law of Ireland respecting the recovery of tenements from 
absconding, overholding, and defaulting tenants, and for the pro- 
tection of the tenant from undue distress,” it is enacted, “that it 
shall be lawful for every lessor or landlord in that part of the 
United Kingdom of Great Britain and Ireland called Ireland, or 
his, her, or their steward, bailiff, receiver, or other person or persons 
empowered by him, her, or them, to take and seize as a distress 
for arrears of rent all sorts of coun and grass, hops, roots, fruit, 
pulse, or other product whatsoever, which shall be growing on any 
part of the estates so demised or holden as a distress for arrears of 
rent, and the same to cut, gather, make, cure, carry, and lay up, when 
ripe, in the barns or other proper place on the premises so demised or 
holden, and in case there shall be no barn or proper place on the 
premises so demised or holden, then in any other barns or proper 
place which such lessor or landlord, lessors or landlords, shall hire 
or otherwise. procure for that purpose, and as near as may be to the 
premises, and dispose of the same for satisfaction of the rent for 
which such distress shall have been taken, and of the charges of 
such distress and sale, in the same manner as any other goods and 
chattels distrained for non-payment of rent’’: And whereas it is 
expedient that the said recited enactment should be repealed; be 
it therefore enacted, that the said enactment of the said recited Act 
shall be and the same is hereby repealed, save and except as to 
any distress made or commenced before the passing of this Act. 

14. And be it enacted, that where any distress shall be made for 
any rent justly due, and any irregularity or unlawful Act shall 
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be afterwards done by the party distraining, or by his agents, the 
distress itself shall not be therefore deemed to be unlawful, nor the 
party a trespasser, ab initio, but the party aggrieved shall receive 
full satisfaction for the special damage sustained thereby, and no 
more, in an action of trespass or on the case, and where such plain- 
tiff shall recover he shall be paid his full costs:* Provided always, 
that no tenant shall recover for such irregularity if tender of amends 


hath been made by the party distraining, or his agent, before action 
brought. 


15. And whereas it is expedient to limit and regulate the costs , 
of distresses in Ireland as it has been done in England by an Act c. 


passed in the fifty-seventh year of his late Majesty King George 
the Third, intituled “ An Act to regulate the costs of distresses 
levied for payment of small rents,” as amended by an Act 
of the seventh and eighth years of the reign of His late Majesty 
King George the Fourth; be it enacted, that from and after the 
passing of this Act no person whatsoever making any distress for 
rent, or for any rates, taxes, impositions, or assessments, where the 
sum demanded and due shall not exceed the sum of twenty pounds 
for and in respect of such rent or rates, taxes, impositions, or assess- 
ments, save as hereinafter provided, nor any person whatsoever 
employed in any manner in making such distress, or doing any act 
whatsoever in the course of such distress, or for carrying the same 
into effect, shall have, take, or receive out of the produce of the 
goods or chattels distrained upon and sold, or from the tenant 
distrained on, or from the landlord, or from any other person 
whatsoever, any other or more costs and charges for and in respect 
of such distress, or any matter or thing done therein, than such 
as are fixed and set forth in the Schedule (B) hereunto annexed, 
and appropriated to each Act which shall have been done in the 
course of such distress; and no person or persons whatsoever shall 


9 &10 Vic., 
c. FY. 
trespasser ab 
initio by reason 
of subsequent 
irregularity. 


57 Geo. LI 
ce. 93,7 & 8 
Geo., IV., ¢. 17 


No person 
making any 
distress for rent, 
taxes, rates, &C., 
where the sum 
due shall not 
exceed £20, to 
take other ; 
charges than 
mentioned in ‘: 
the schedule! 
annexed, nor 

to charge for 
any-act, &¢., 
not done. ) 


make any charge whatsoever for any act, matter, or thing mentioned © 


in the said schedule, unless such act shall have been really done: 
provided always that in any case in which a less amount than the 
amount specified in the said schedule shail have been prescribed by 
any Act or Acts of Parliament, or shall in pursuance of the pré® 
visions of or the power given by any Act or Acts of Parliament be 
specified in the warrant by which the distress or levy shall be made, 
such less amount only shall be demanded, taken, or levied for or 
in respect of such costs and charges; any thing in this Act to the 
contrary notwithstanding. 

20. And be it enacted, that every broker, bailiff, or other person 
who shall make and levy any distress whatsoever shall, if the same 
shall be demanded by the party distrained, give a copy of his 
charges, and of all the costs and charges of the distress whatsoever, 
signed by him, to the person or persons on whose goods and chattels 
any distress shall be levied, although the amount of the rent, taxes, 
rates, impositions, or assessments demanded shall exceed the sum 
of twenty pounds, and upon default of so doing he shall be liable 
to forfeit any sum not exceeding forty shillings, to be recovered 
before any two Justices of the Peace acting for such district. 
(Remainder of Section repealed by Statute Law Revision Act, 1892.) y 

* The words in italies are repealed by Statute Law Revision. Act, 1892. 
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SCHEDULE (B.). 
ee! Schedule of Limitation of Costs and Charges on Distresses for small 
rents, or rates, taxes, vmpositions, or assessments not exceeding 
twenty pounds. 


ES) isiy ole 

Levying distress re Nae oa ws aa “be qe ae Bee 020 
Man in possession, per day each (but not exceeding two in number, 
unless upon information sworn before a Justice that a rescue or 

violence is apprehended) Bee son ae ‘ere ond OF 250 

All expenses of advertisements, if any such bee 05 0 


Catalogues, sale, and commission, and delivery of goods, 1s. in the 
pound on the net produce of the sale, if sold by a licensed 
auctioneer; otherwise, 6d. in the pound on the net produce of the 
sale, 


1 & 12 Vic, Lic Loe VIC CAP eA. 
ay, 
pk Aw Act ror THE Protection AND RELIEF OF THE Destitutre Poor 


Evictrp FRoM THEIR DweLiings In IRELAND.* 


[14th August, 1848.] 
No writ, ce. for WHEREAS it is expedient to regulate the time of executing process 
ee aoe for taking possession of land, and to provide for the better relief of 
land shailbe the destitute poor evicted from their dwellings in Ireland: Be it 
daysoeminn therefore enacted, &c., that from and after the passing of this Act 
the times herein no writ of habere facias possessionem, decree, order, or other process 
Oe: for the delivering up or taking possession of land in Ireland, shall 
be executed on any Christmas Day or Good Friday, nor on any 
day within the time after the commencement of two hours next 
before sunset, and before sunrise, or six o’clock in the morning, 

whichever shall be latest. 
Noticeofexeeu. 2, And be it enacted, that not less than forty-eight hours before 
eli any such writ, decree, order, or process ag aforesaid for delivering 
owner, &c.,to up or taking possession of land on which there shall be any inhabited 
rocnecticer dwelling-house, or building used as a dwelling-house, shall be 
divisionin which executed in any county in Ireland, the landowner or other person 
micas by cwhom ‘or om whose behalf endh writ, decree, order, or other 
process as aforesaid shall have been sued out, or his agent, shall 
give notice in writing to the relieving officer of the electoral division 
in which such land shall be situate, and such notice shall set forth 
the parish or barony, electoral division, and townland in which the 
land of which possession is so to be delivered up or taken is situate. 
Notice, how to 8. And be it enacted, that every notice to be given to any 
be given. relieving officer under this Act shall be given by delivering the 
same to such relieving officer, or by leaving the same, directed to 
such relieving officer, at his dwelling house or office, or by letter 
sent by the post directed to the relieving officer at such dwelling 
house or office ; and in case the same shall be so sent by the post, 
such notice shall be delivered dicected, open and in duplicate, to. 
the postmaster of any post offic e, and the postmaster shall compare 
the notice and the duplicate, and on being satisfied that they are 
alike shall forward one of them to its address by the post, and shall 
return the other to the party bringing the same, stamped with the 
stamp of the said post office; and such postmaster shall be entitled 
to have and receive from the person delivering such letter the rate 


eres cases decided under this Act, see notes to Land Act, 1887, Sec. 7, ante, 
pe Ale, 
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of postage payable for the same, and the sum of sixpence, and no 
more ; and such stamped duplicate shall be evidence of the notice 
having been given on the day on which such notice would in the 
ordinary course of post, have keen delivered at such dwelling-hovse 
or office of the relieving officer. 

4. (Persons becoming destitute by becoming dispossessed may «pply 
to relieving officer, who shall provide shelter, &c.) 

5. (Notice to be given to any occupier of a dwelling-houe who has 
not had notice in the action.) 

6. And be it enacted, that in case the landlord or other person 
by whom or on whose behalf such writ, decree, order, or other 
process shall have been sued out shall neglect or omit to serve the 
notice required by this Act to be served on the relieving officer, he 
shall forfeit and pay the sum cf twenty pounds to the guardians of 
the union in which the land shall be situate; and such sum may 
be recovered by civil bill or otherwise, and shall be applied in aid 
of the rates of the electoral division in which such land shall be 
situate, and, in case such landlord or other person shall be 
resident out of Ireland, may be recovered from him by action at 
law; and the service of process in such action on the attorney or 
agent by whom such writ, decree, order, or other process may have 
been sued out shall be good service on such landlord or other person 
as aforesaid. 

7, And be it enacted, that whosoever, with intent to dispossess 
any person actually dwelling ia a house or other building used as 
a dwelling-house (whether such person shall be so dwelling under 
a continuing tenancy or holding over after the expiration thereof, 
or otherwise, shall, except so far as may be necessary to enable 
the sheriff or his officer to effect an entrance thereto, pull down, 
demolish, or unroof, in whole or in part, or cause to be pulled down, 
demolished, or unroofed, in whole or in part, such dwelling-house 
or building used as a dwelling-house, whilst such person or any of 
his family shall be actually within the same, shall be guilty of a 
misdemeanour. 


RENEWABLE LEASEHOLD CONVERSION ACT 
(i2*eis VIC, CHAP. 105). 


An Acr FOR CONVERTING THE ReNEWABLE LEASEHOLD TENURE OF 
LANDS IN IRELAND INTO A TENURE IN FEE. 


[1st August, 1849.] 

10. And be it enacted, that all covenants by law implied on the 
part of landlord or tenant upon any lease or under-lease in per- 
petuity to the owner of which a grant is made under this Act shall 
be implied upon such grant, and every covenant for payment of 
rent, and every other covenant contained in pursuance of this Act 
in any such grant as aforesaid, in substitution for a like covenant in 
the lease or under-lease to the owner of which such grant is made, 
where such last-mentioned covenant is of such a nature as that the 
burden thereof doth by law run with the land, and bind the assignee 
of such lease or under-lease, and every covenant implied under this 
Act upon any such grant where the burden of the implied covenant 
for which the same is in substitution was upon the owner of such 


11 & 12 Vic. 
c. 47. 
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lease or under-lease, shall run with the estate in fee simple into 
which the estate held under such lease or under-lease is converted 
under this Act, and the owner or assignee for the time being of 
such estate in fee simple shall be chargeable upon such covenants 
in the same manner and to the same extent as if he were owner 
or assignee of the term or interest created by such lease or under- 
lease, and such term or interest, and the estate out of which such 
lease or under-lease was derived, were still subsisting, and the benefit 
of such covenants shall run with the estate into which such estate 
is converted under this Act, and the owner or assignee for the time 
being of tue estate created by such conversion shall have the full 
benefit of such covenants, and be entitled to maintain actions 
thereon; and every covenant contained in pursuance of this Act 
in any such grant as aforesaid, in substitution for a like covenant 
in such lease or under-lease as aforesaid, where such last-mentioned 
covenant is of such a nature as that the burden thereof doth by 
law run with the estate out of which such lease or under-lease was 
derived, or bind the assignee of such estate, and every covenant 
impled under this Act upon any such grant where the burden of 
the implied covenant for which the same is in substitution was upon 
the owner of the estate out of which such lease or under-lease was 
derived, shall run with the estate into which such estate is converted 
under this Act; and the owner or assignee for the time being of 
the estate created by such conversion shall be chargeable upon such 
covenants in the same manner and to the same extent as if he 
were owner or assignee of such estate so converted, and such estate 
and lease or under-lease were still subsisting, and the benefit of 
such covenants shall run with the estate in fee simple into which 
the estate held under such lease or under-lease is converted under 
this Act, and the owner or assignee for the time being of such 
estate in fee simple shall have the full benefit of such covenants, 
and be entitled to maintain actions thereon (a). 

(a) See notes to L. & T. Act, 1860, sec. 12, ante, pp. 36-37. 

16. And be it enacted, that where any fee-farm rent shall be 
charged upon any lands by any grant made under this Act, the 
acquisition of a part of such lands by the person entitled to such 
fee-farm rent, whether such acquisition shall be by descent, by 
purchase, or by escheat, shall operate so as to extinguish only a 
proportionate part of the rent to which such person shall be entitled, 
and the remaining part of such rent shall be recoverable out 
of the residue of such lands in the same manner as the whole 
rent would have been recoverable if such acquisition had not been 
‘made (a); and in such case such fee-farm rent shall be apportioned 
by the agreement of the persons interested, and, in default thereof, 
according to the relative amounts of the value of the land so. 
acquired and the value of the residue of such lands, in the same 
manner as rent service is now by law apportionable upon an aliena- 
tion of the reversion in part of the lands. 

(a) See L. & T. Act, 1860, Sec. 44, ante, p. 841. 


20.* And be it enacted, that the fee-farm rent made payable by 
any grant under this Act, or by any grant made after the passing 


* This section is printed, omitting the portions repealed by Stat. Law. Rev. 
Act, 1892. 
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of this Act, shall be recoverable by distress, ejectment for non- aS a 
payment of rent, action of debt, covenant, and all other ways, ss al 
means, remedies, actions, suits, or otherwise, by which rent-service 
reserved on any common lease or demise for a life or lives is or may 
be by law recoverable ; and all the enactments relating to ejectment 
for non-payment of rent, distress, or other remedies for recovery 
thereof, shall apply to every such fee-farm rent as aforesaid, as fully 
and effectually as if the same were rent-service reserved on a lease 
for a life or lives; and in proceedings by ejectment for nonpayment 
of such fee-farm rent under the statutes for the time being in force 
in Ireland in relation to ejectment for nonpayment of rent made 
applicable under this act to such fee-farm rent as aforesaid, the 
receipt of such fee-farm rent for three years by the lessor of the 
plaintiff, or any person or persons through whom he claims, shall 
have the same force and effect as a similar receipt of rent-service 
reserved on any lease for life or lives would have in proceedings by 
ejectment for nonpayment of such rent under such statutes; and 
in actions of replivin, debt, or covenant, or other proceeding founded 
on such grant as aforesaid, proof that the said plaintiff or other 
person, or any person or persons through whom he claims, has or 
have been in possession or in the receipt of such fee-farm rent for 
three years shall be sufficient evidence of the title of the plaintiff 
or other person thereto, as in cases of ejectment for nonpayment 
of rent under the statutes in force in relation thereto; and if in 
any such action of ejectment as aforesaid judgment be given for the 
plaintiff, and execution executed, or if any entry be made in respect 
of such fee-farm rent as aforesaid, or by virtue of any condition for 
re-entry contained in any such grant as aforesaid, then the estate 
in the lands acquired under such judgment and execution or by such 
entry shall be of the like nature, and shall be subject to the same 
or the like uses, trusts, charges, liens, equities, rights, and imcum- 
brances, as if such judgment and execution or such entry had been 
in respect of an estate in reversion, and of a rent or of a condition, 
as the case may be, incident thereto, and such estate in reversion 
had stood limited to the same uses and trusts, and subject to the 
same charges, liens, equities, rights, and incumbrances, to which 
such fee-farm rent stood limited or subject. 

91.* And be it enacted, that if in any action of ejectment Ey eleownies 
brought on account of the non-payment of any fee-farm rent made ment obies 
payable by any such grant as aforesaid, pursuant to the statutes for frm rent, 


the time being in force in Ireland as to actions of ejectment for non- Foden given 
payment of rent (a), Judgment be given for the plaintiff, and oe 
execution executed, and the person who has made default in pay- 

ment of the rent, or the person who but for such ejectment would 

for the time being have been the party to make the payment from 

time to time thereafter becoming due, do not, within six calendar 

months from the time of such execution executed, do such acts or 

take such proceedings as are or may be by law necessary for the 
redemption of the lands from the said judgment and execution (all 

which acts and proceedings he is hereby authorized to do and take 


* This section is printed, omitting the portions repealed by Stat. Law. Rev. 
Act, 1892. 
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12 &13 Vic, in the same manner and with the same effect to all intents and 
sa purposes as if he were the tenant or lessee of the person causing 
such ejectment to be brought), then and in every such case it shall 
be lawful for the owner of or any person having an estate or interest 
in any fee-farm rent made payable by any such grant as aforesaid 
out of the whole or any part of such lands, or for the owner of or 
any person having an estate or interest in the lands out of which 
such fee-farm rent is payable, or any part thereof, within nine 
calendar months after such execution executed, to do such acts and 
take such proceedings for the redemption of the said lands from 
the said judgment and execution, and for obtaining relief in respect 
of the same, as under the statutes last aforesaid any mortgagee of a 
lease might do or take for the redemption of such lease, or his estate 
or interest therein, from any judgment and execution in any action 
of ejectment for nonpayment of rent pursuant to such statutes, and 
for obtaining relief in respect of the same ; and any redemption made ~ 
pursuant to such statutes shall operate so as to restore all estates 
and interests in rents or in lands which shall have been defeated 
by the entry or ejectment; and when such redemption as last afore- 
said has been made, or when any such redemption has been made 
under the statutes aforesaid by any mortgagee or any other person, 
which redemption he is hereby authorized to make, all sums of 
money paid or advanced on account thereof, and the costs thereof, 
shall be and be deemed a lien and charge in favour of the person 
paying the same, his executors or administrators, not only upon the 
estate or interest of the person making such default as aforesaid, 
but upon all the inheritance in which such estate or interest is 
subsisting, in priority to all other interest or charges whatever upon 
such inheritance, save and except any charges created under the 
Acts relating to the drainage of lands or to the improvement of lands 
in Ireland ; and such sums of money and costs shall also be recover- 
able by the person paying the same from the person who has made 
such default, or his representatives, in and by an action of debt ; 
and all sums of money paid and costs incurred in respect of such 
lien or charge by any person damnified thereby shall also be recover- 
able by such person from the person who has made default, or his 
representatives, in manner aforesaid ; and it. shall be lawful for any 
person having the benefit of such lien or charge, or damnified 
thereby as aforesaid, to apply by petition in a summary way to the 
Court of Chancery for the appointment of a receiver over such 
estate, interest, or inheritance, and which receiver it shall be lawful 
for the said Courts respectively to appoint and to continue until 
all such sums of money and costs, with interest and the costs of such 
petition and of the proceedings thereunder, are fully paid and dis- 
charged, and to make such order in referenre to such petition as to 
such Courts respectively may seem fit. 


(a) As to ejectments for nonpayment of fee-farm rents, see Landlord and Tenant 
Act, 1860, Sec. 52, and notes thereto, ante, p. 102, and as to the right of redemp- 
tion in such cases, see, ante, p. 124, 


Landed Estates Court Act, 1858. Jot 


14 & 15 VIC., CHAP. 20. 


An Acr TO EXTEND THE REMEDIES PROVIDED BY THE RENEWABLE 
LEASEHOLD Conversion ACT, FOR THE RECOVERY OF Frr-Farm 
RENTS UNDER THAT ACT, TO ALL OTHER FrE-Farm RENTS, AND 
TO OTHER RENTS IN IRELAND RESERVED UPON GRANTS OF LAND 
IN WHICH THE GRANTORS HAVE NO REVERSION. 

[38rd July, 1851.) 


[Preamble repealed Stat. Law Rev. Act, 1892.| 


1. All the powers, remedies, provisions, and enactments referred 
to and contained in the said hereinbefore mentioned sections of the 
said recited Act (12 & 13 Vic., c. 105, ss. 20 & 21) shall henceforth 
extend and be applicable to all fee-farm rents, and also to other 
rents reserved and payable under any grants, conveyances, or 
written instruments granting or containing agreements for granting 
any lands, tenements, or hereditaments in fee simple, or for a life 
or lives, cr for years, or for a life or lives and a term of years, or 
for a life or lives concurrent with a term of years, and reserving or 
purporting to reserve thereout rent payable to the grantor or party 
agreeing to make such grant, or to his or their respective represen- 
tatives, where the person to whom such rent is or shall be payable 
has or shall have no reversion in such land; save and except, that 
nothing in this Act contained shall give or confer or be deemed to 
give or confer any remedy by ejectment for non-payment of rent, 
in the case of any fee-farm rent or rent reserved upon any grant 
or agreement for a grant in fee (other than a fee-farm rent under 
the said recited Act); and save and except that nothing herein con- 
tained shall extend or refer to or include the provisions contained 
in the said twenty-first section of the said recited Act relating to 
the lien or charge in the said section mentioned. 

[Remainder of the Section repealed by Stat. Law Rev. Act, 1892.| 


LANDED ESTATES COURT ACT, 1858. 
(21 & 22 VIC; C. 72.) 


sn Act to FaciLitate THE SALE AND TRANSFER OF LAND IN 
TRELAND.* 
[2nd August, 1858.] 


37. The said “Landed Estates Court, Ireland,’ shall have all 
the powers, authority, and jurisdiction of a Court of Equity in 
Ireland, for the investigation of title, and for ascertaining and 
allowing incumbrances and charges, and the amounts due thereon, 
and settling the priority of such charges and incumbrances respec- 
tively, and the rights of owners and others, and generally for 
ascertaining, declaring, and allowing the rights of all persons in 
any land in respect of which application may be made under this 
Act, or in the money to arise from sales under this Act, upon 

* Secs. 37, 64, 65, 66, 68, 69, 70, 72, 73, and 76 of this Act are incorporated by 
Land Purchase Act, 1885, Sec. 10 (ante, p. 380), Secs. 79 to 82 are incorporated 
by Sec. 11 of the same Act (ante, DP 381). As a vesting order under the Land 
Purchase Acts, is given the same effect as a Landed Estates Court Conveyance 
{Land Purchase Act, 1886, Sec. 9), Secs. 61 and 62 of this Act, though not in 
terms incorporated by the Land Purchase Acts, are printed here also, for con- 
venience of reference. 


Provisions of 
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21422 Vie, such applications, and shall have the like authority and jurisdiction 
pk for enforcing, rescinding, or varying any contract for sale made 
under this Act, and in other matters incident to or consequent on 
asale under this Act, as are vested in a Court of Equity in relation 
to a sale under the direction of such Court. 
[Remainder of Section repealed by Stat. Law Rev. Act, 1893, No. 1.] 
Conveyance to 61. Every such Conveyance executed as aforesaid by the said 
Pees tee cubisce, wee purporting to pass an estate in fee-simple shall be effectual 
to tenancies, but to pass the fee-simple and inheritance of the land, subject to such 
ailestase and charges, tenancies, rights of common, or other easements, leases, 
incumbranees. and under-leases, as may be expressed or referred to therein as 
aforesaid, but, save as aforesaid, and as hereinafter provided, dis- 
charged from all former and other estates, rights, titles, charges, 
and incumbrances whatsoever of her Majesty, her heirs and succes- 
sors, and of all other persons whomsoever; and every such convey- 
ance or assignment executed by the said Judge upon the sale of a 
lease or rentcharge, or an annuity charged on land, or any partial 
or lesser estate than an estate in fee-simple, shall be effectual to 
Gonveyante ota Oe the estate created or agreed to be created by such lease, then 
lease, rentcharge TeMaining unexpired, or by the Instrument creating such lesser or 
fale toe partial estate, rentcharge, or annuity, but subject as to such lease 
estate created by to the rent and covenants annexed to the reversion expectant on the 
eerie determination of such lease and as to such instrument creating such 
grant same. rentcharge, annuity, or partial or lesser estate, subject to such 
tenancies, rights of common or other easements, leases, and. under- 
leases, as shall be expressed or referred to in such conveyance or 
assignment, but, save as aforesaid, and as hereinafter provided, 
discharged from all rights, titles, charges, and incumbrances what- 
soever affecting the leasehold estate or interest, rentcharge, annuity, 
or partial or lesser estate: Provided always, that where any land 
or lease, or part thereof, shall be sold and conveyed or assigned 
subject to any annual charge or apportioned part thereof (as the 
case may be) shall remain and be charged on and payable out of 
such land, or part thereof, as in the conveyance or assignment shall 
be expressed. 
Con oes Oe Provided always, that any conveyance, assignment, or 
tain charges == declaration of title under this Act shall not prejudice or affect 
eee ae rentcharge in lieu of tithes, Crown rent, or quitrent charged 
Pie coe, upon or issuing out of any land, or any charge made by virtue of 
where Court an Act passed in the sixth year of Her Majesty, intituled an Act 
rede Crown t® promote the Drainage of Lands and Improvement of Navigation 
rents, «ec. and Water Power in connexion with such Drainage in Ireland, and 
the Acts amending the same, or by virtue of an Act passed in the 
tenth year of Her Majesty, intituled an Act to facilitate the Im- 
provement of Landed Property in Ireland, save where the said 
Court shall think fit to redeem or apportion the Crown rents or 
quitrents, or any part thereof, or to pay off or redeem the charges 
under the said Acts, or either of them, under the power hereinafter 
contained, and shall express in such conveyance and assignment that 
the land conveyed or assigned thereby is so conveyed or assigned — 
discharged of all Crown rents or quitrents or charges under the said 
Acts or either of them, as the case may be, and in such case such 
land shall be so discharged accordingly: Provided always, that in 
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every case in which application shall be made to the Court for 
the sale or conveyance of, or declaration of title to, the fee-simple of 
any land, or hereditaments, the Judge, before making any final 
order for such sale, conveyance, or declaration, shall be satisfied 
that one calendar month’s previous notice in writing of such appli- 
cation has been given to the Commissioners of Her Majesty’s Woods, 
Forests, and Land Revenues, on behalf of Her Majesty or her 
successors, stating full particulars of the land or hereditaments for 
the sale or conveyance of, or declaration of title to, which applica- 
tion has been or is intended to be made, and of any rent payable to 
Her Majesty or her successors in respect of the same. 

64. The Court shall, out of the purchase money to be received 
on any sale under this Act, where any sale has been made in any 
matter of a petition filed in the said Court, allow and pay such costs 
of and consequential on the application for the sale and the expenses 
of and incidental to the sale, according te the provisions contained 
in the twelfth section of the statute of the sixteenth and seventeenth 
of the reign of Her Majesty, chapter sixty-four, and the surplus of 
such purchase money, after payment of such costs and expenses, 
shall, under the order of the Court, be applied in or towards pay- 
ment or satisfaction of the incumbrances or charges, if any, which 
affect such land or part thereof, according to their priorities, and 
shall, subject: as aforesaid, be paid to the owner where such owner 
was absolutely entitled thereto, or, where not so entitled, be laid 
out in the purchase of land, which shall be limited and settled to 
the same uses, upon the same trusts, for the same purposes, and in 
the same manner as the land or part thereof sold stood settled or 
limited to, or such of them as shall be then subsisting or capable of 
taking effect; and until such money can be so laid out it may, 
under such order as aforesaid, be transferred or paid over to the 
trustees to be appointed or approved by the Court for the purpose 
of being so laid out as aforesaid, with such power for the investment 
thereof in Government Stocks, Funds, or securities in the meantime, 
and such directions for the payment of the income of such invest- 
ment in the manner in which the rents of the land to be purchased 
would be applicable, as the Court shall think fit: Provided always, 
that if by mistake or otherwise any purchase money. shall, under 
the provisions aforesaid, have been paid to any person or persons 
as being the person or persons absolutely entitled thereto when he 
or they were not so entitled, such money shall be deemed to have 
been paid to him or them upon an express trust to invest the same 
in the purchase of lands to be settled to the uses and upon the 
trusts to and upon which the lands sold stood limited, settled, and 
assured at the time of the sale. 

65. Where the Judge shall be of opinion that from the nature 
of the case the proceedings must be protracted, the money so paid 
into the bank as aforesaid may, by order of the Court, be invested 
in the purchase of any stocks, funds, or annuities transferable at 
the Bank of Ireland in such manner as shall be directed by any 
general or special order of the Court, and until the same shall be 
sold by order of the Court for the purposes of this Act, the 
dividends thereof shall from time to time be applied, under the 
order of the Court, in like manner as the rents of the land or lease, 
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or part thereof, from the sale whereof the money invested in such 
stocks, funds, or annuities has arisen, would have been applicable, 
the investments in and sale of such stocks, funds, and annuities to 
be made through a stockbroker or stockbrokers to be appointed by 
the Court by general or special order, as the Court may think fit. 

66. Whenever in the course of proceedings in any petition matter 
pending before the Court it shall appear expedient to appoint, 
change, or remove trustees, it shall and may be lawful for the Judge 
to make such orders, and give such directions in reference to such 
appointment, change, or removal, and in reference to the vesting 
property in new trustees, as the Lord High Chancellor is empowered 
to make under the authority vested in him for such purposes by “ The 
Trustee Act, 1850,” and also by another Act passed in the session 
of Parliament holden in the fifteenth and sixteenth years of the 
reign of Her Majesty, intituled ‘‘ An Act to extend the Provisions of 
the Trustee Act, 1850,” and by any other Act which may be passed 
in relation to trustees. 

67. Whenever the Court shall appoint or direct the appointment 
of trustees for any of the purposes of this Act, it shall be lawful for 
the Judge to make or to direct to be made such provision as he shall 
think fit for the appointment of new trustees on any event to be 
determined by the Court. 

68.* It shall be lawful for the Court, with the consent in writing 
of the Commissioners of Her Majesty’s Woods, Forests, and Land 
Revenues, or one of them, to apportion any crown rent upon or 
amongst the several lands liable to the payment thereof, or to 
charge the whole of any such rent on any part of the lands charged 
therewith in exoneration of the remainder of such lands, and every 
such apportionment or exclusive charge shall be binding on the 
Queen’s Majesty and on every sorporation and person, and the 
apportioned parts of any such Ciown rent, or any such Crown rent 
so exclusively charged, shall thenceforth be issuing out of and 
chargeable upon the lands whereon the same may be apportioned 
or exclusively charged, but no such apportionment or exclusive 
charge shall in any manner prejudice of affect any reversion or 
remainder of the Crown in any lands originally charged with any 
such rent so apportioned or exclusively charged, nor shall the sale 
of any apportioned part of any Crown rent, or of any Crown rent 
so exclusively charged, or of any interest in the reversion or remain- 
der of the Crown in the same lands, affect the right or interest 
of the Crown in any other part of the lands originally charged with 
any rent so apportioned or exclusively charged, either as regards 
the rent remaining unsold, or the Crown’s interest in the remainder 
or reversion of such lands or otherwise; and it shall also be lawful 
for the Court to sell any land, or part thereof, discharged from 
any Crown rent or quit rent which it may be enabled, and may, 
with the consent of the owner, think fit to purchase, or from any 
charge made by virtue of the said Acts of the sixth and tenth years 
of Her Majesty, or either of them, which it may, with such consent, 

* Sec. 12 of the Crown Lands Act, 1894 (57 and 58 Vic., c. 43) provides that the 
power conferred by this section “shall extend to any quit rent or other perpetual 


rent payable to the Crown in respect of land in Ireland, and may be exercised 


whether the land liable to the payment of the rent is being sold by the High 
Court or not.” : 
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think fit to pay off or redeem; and in any such case the Court 
shall out of the money arising from the sale, and in preference to 
all other payments thereout, pay the consideration for the purchase 
of such Crown rent or quit rent, or such sum as may be necessary 
for paying off or redeeming such charge; and it shall be lawful for 
the Court, where it shall think fit, to purchase, with the consent 
of the said Commissioners of Woods, any estate or interest of the 
Crown, in remainder or reversion, in the whole or any part of the 
lands for the sale of or declaration of title to which application has 
been made, or to pay to any person entitled to any annual or other 
charge, not being an incumbyance according to the definition of 
this Act, who may consent to accept the same, a gross sum in 
discharge or by way of redemption thereof or of a part thereof, 
and where a part only of any land or lease subject to any incum- 
brance or charge is sold, to charge the part not sold with such 
incumbrance or charge, or an apportioned part thereof, in exonera- 
tion of the money arising from the sale, and to enable or authorize 
persons to release the money arising from the part so sold from 
any incumbrance or charge, or to reliquish their claim on such 
money in respect thereof, without impairing or affecting such 
‘incumbrance or charge as to the remaining part of the land or 
lease originally charged; and the Court, where it shall think fit, 
may invest or provide for the investment of money to meet any 
annual or periodical charge, or any other charge, incumbrance, 
or interest, where, by reason of such charge, incumbrance, or 
interest being contingent or otherwise, it shall appear to the Court 
proper or expedient so to do, and otherwise may make such orders 
and directions for applying the money arising from any sale in 
such manner as will secure the convenient application thereof for 
the benefit and according to the rights of the parties interested in 
the land or part thereof from the sale of which the same shall 
have arisen. 

69. Provided always, that no payment under this Act towards 
discharge of what shall be due on any incumbrance or charge, not 
being payment in full, shall prejudice or affect any right or remedy 
of the incumbrancer or the person entitled to the charge in respect 
of the balance otherwise than against the land or part thereof, 
sold under this Act; and no payment under this Act for or in 
respect of any incumbrance or charge shall impair any right or 
equity of any persons out of whose estate such payment shall be 
made to be reimbursed or indemnified by any person or out of 
any other land or estate, except so far as the Court under any 
special circumstances shall order. ; 

70. Where any money arising from a sale under this Act is 
not immediately distributable, or the parties entitled thereto cannot 
be ascertained, or where from any other cause the Court may think 
it expedient for the protection of the rights and interests therein, 
the Court, at its discretion, may order such money, or any stocks, 
funds, or securities in which the same may have been invested 
under this Act, to be transferred to the account of the Accountant 
General of the High Court of Chancery, or (where the case may 
require) of the High Court of Chancery in England, in the nae 
of the parties interested in the same, to be described as the Cour 


21 & 22 Vie. 
c. '72. 


No payment not 
being in full to 
affect right of 
inecum brancer 
for balance, and. 
no payment in 
respect of any 
incumbrance to 
im pair remedy 
Over. 


Power to Court 
to order money” 
to be paid into. 
Court of 
Chancery. 


“21 & 22 Vic., 
o 72. 


“Tf land sold 

subject toa 
Jease, &C., com- 
prising other 
Jand, or if part 
of lease in 
perpetuity, &c., 
‘be sold, Court 
may apportion 
the rent. 


Provisions for 
persons under 
disability. 


949 Appendix ot Statutes. 


shall think fit and direct, in trust to attend the orders of such 
Courts respectively, and the Court may by its order declare the 
trust affecting such money, stocks, funds, or securities, so far as 
it may have ascertained the same, or state (for the information 
of the respective Courts) the facts or matters found by it in relation 
to the rights and interests therein, and the High Court of Chancery, 
Lord Chancellor, and Master of the Rolls, in England and Ireland 
respectively, may make such orders and give such directions in 
relation to any such moneys, stocks, funds, or securities as shall 
be so transferred to the account of the Accountant General of 
such respective Court, as such Court or Judge respectively might 
make or give in relation to any trusts, moneys, stocks, or securities 
paid in, transferred, or deposited under the Act passed in the 
eleventh year of Her Majesty, “for better securmg Trust Funds, 
and for the Relief of Trustees,’ or the Act of the eleventh and - 
twelfth year of the reign of Her Majesty, for extending to Ireland 
the said Act of the eleventh year of Her Majesty respectively. 
[Remainder of Section repealed by Stat. Law Rev. Act, 1893.] 
72. If any land to be sold under this Act shall be subject to a 
lease or under-lease for years or lives comprising other land at an 
entire rent, it shall be lawful for the Court to apportion the rent 
between the land to be sold and the remainder of the land subject 
to such rent; and where it is intended to seli under this Act 
a part only of any lease in perpetuity or other lease, it shall be 
lawful for the Court, where it shall think fit, and (having regard 
to the rights and interests of the owner of the reversion) it shall 
appear to the Court just so to do, to apportion the rent reserved 


-by such lease between the land to be sold and the remainder of 


the land; and the Court shall direct notices of any such intended 
apportionment as aforesaid te be given to such persons and in such 
manner as it shall think fit, and shall hear such parties as shall 
apply to them in rélation thereto; and after such apportionment, 
and after the sale’ shall be completed, the owners of the reversion 
in the respective lands shall have the like remedies for the appor- 
tioned rents against the lands out of which the same shall be 
payable, and the owners and occupiers thereof respectively, as were 
subsisting for the entire rent before such apportionment, and all 
the covenants, conditions, and agreements of every lease or under- 
lease, except as to the amount of rent to be paid, shall, as regards 
the apportioned parts, remain in force in the same manner as they 
would have done in case no such application had taken place: 
Provided always, that the enactinent in this section shall be deemed 
to apply to any rent reserved upon a lease, where the Court shall 
have sold or shall sell the reve: sion expectant upon such lease at 
different times or in different lots. 

73. Where any person who (if not under disability) might have 
made any application, given any consent, done any act, or been 
party to any proceedings under this Act, shall be a minor, idiot, 
lunatic, or married woman, the guardian committee of the estate, 
and husband respectively of such person may make such applica- 
tions, give such consents, do such acts, and be party to such pro- 
ceedings, as such persons respectively, if free from disability, might 
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have made, given, done, or been party to, and shall otherwise 
represent such person for the purposes of this Act: but a married 
woman entitled for her separate use (with or without power of 
anticipation) shall, for the purposes of this Act be deemed a feme 
sole: Provided always, that where therc shall be no guardian or 
committee of the estate of any such person as aforesaid being infant, 
idiot, or lunatic, or where any person, the committee of whose 
estate, if he were an idiot or lunatic, would be authorised to act for 
and represent such person under this Act, shall be of unsound mind, 
or incapable of managing his affairs, but shall not have been found 
idiot or lunatic under an inquisition, it shall be lawful for the 
‘Court to appoint a guardian of such person for the purpose of any 
proceedings under this Act, and from time to time to change such 
guardian; and where the Court sees fit it may appoint a person 
to act as the next friend of a married woman for the purpose of 
any proceeding under this Act, and from time to time remove or 
_ change such next friend. 

76. Proceedings under this Act shall not abate or be suspended 
by any death or transmission, or change of interest, but in any such 
case of death or transmission, or change of interest, it shall be lawful 
for the Court, where it shall see fit, to require notices to be given 
to persons becoming interested, or to make any order for discontinu- 
ing, suspending, or carrying on the proceedings or otherwise in 
relation thereto, which to it may appear just. 

79.* Where an application shall be made for a sale under this 
Act of an undivided share of any land, or where any such undivided 
share shall have been sold under this Act, and either before or after 
the conveyance or assignment thereof under this Act, the Court on 
the application of any party interested in such undivided share, or of 
the purchaser (as the case may be), and after causing to be given such 
notices to the owner or owners of the other undivided share or 
shares of the same land or lease as it may think fit, and hearing such 
parties interested in the respective shares as may apply to it, and 
making or causing to be made such inquiries as may enable it to 
make a just partition, may, if it shall think fit, make an order 
under its seal for the partition of such land; and in such order, 
-or in a map or plan annexed hereto, shall be shown the part allotted 
in severalty in respect of each of the undivided shares in such land ; 
and the Court. shall have the like authorities, jurisdiction, and 
power in relation to such partition under the direction of such 
Court; and the part so allotted in severalty in respect of each such 
undivided share by such order for partition as aforesaid shall, with- 
out any conveyance or other assurance in relation thereto, go and 
enure to and upon the same uses and trusts, and be subject to the 
-same conditions, charges, and incumbrances, as the undivided share 
in respect of which the same if so allotted would have stood limited 
or been subject to in case such order had not been made; and the 
like order for the sale of a part allotted in respect of the undivided 
-share to which the application for the sale shail’ relate may be made 
(where the order for partition is made before the sale), and the 
like proceedings had in relation to such sale, and the like conveyance 


* Secs. 79, 80, 81, and 82 are incorporated by the 11th Sect. of the Land 
Purchase Act, 1885. Ante, p. 331. 
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or assignment may be made of the part allotted in respect of the 


share sold (where the order for partition is made after sale, and ~ 


before conveyance or assignment), and with the lke consequences 
in the several cases aforesaid, as if the application for a sale, or the 
sale (as the case may be), had been in respect of the part so allotted 
as aforesaid; and where any land or lease, or part thereof, 
to be sold under this Act, is subject to any lease, under-lease, or 
tenancy under which the lessees, under-lessees, or tenants hold 
jointly, or as tenants in common, it shall be lawful for the Court, 
on the application of any such lessee, underlessee, or tenants, and 
after causing to be given such notices as it may think fit, and 
hearing such parties as may apply to it, and making such inquiries 
as it may think necessary, to make an order under its seal for the 
partition, as between such lessees, under-lessees, or tenants of the 
land included in their lease, under-lease, or tenancy, and for the 
apportionment of the rent reserved or payable under such lease, 
under-lease, or tenancy ; and after such order of partition the owner 
of the reversion in the respective parts of the land shall have the 
like remedies for the apportioned rents against the respective parts 
out of which the same shall be payable, and the lessees, under- 
lessees, or tenants holding such respective parts, under such lease, 
under-lease, or tenancy, and such order of partition, as were sub- 
sisting for the entire rent before such partition and apportionment ; 
and all the covenants, conditions, and agreements of every such 
lease, under-lease, or tenancy, except as to the amount of rent to 
be paid, shall, as regards the respective parts allotted on such parti- 
tion, and the apportioned parts of the rent, remain in force as 
against the respective lessees, under-lessees, or tenants to whom 
under such partition such respective parts shall be allotted. 

80. Where an application shall be made for a sale under this Act of 
any land or part thereof, or where the same shall have been sold under 
this Act, and either before or after the conveyance or assignment there- 
of under this Act, if application be made to the Court by any party 
interested in such land, or by the purchaser (as the case may be), 
for the exchange of all or any part of such land for other land 
which the owner thereof may be willing to give in exchange, the 
Court may make or cause to be made such inquiries as they think 
fit, for ascertaining whether such exchange would be beneficial to 
the person interested in the respective lands, and cause such notices 
to be given to parties interested in the respective lands, as it may 
think fit; and if, after making such inquiries, and hearing such 
parties interested in the respective lands as may apply to them, the 
Court shall be of opinion that such exchange would be beneficial, 
and that: the terms thereof as proposed, or as modified by it, with the 
consent of such owner, as aforesaid, are just and reasonable, the 
said Court may make an order under their seal for such exchange, 
accordingly, and in such order for exchange, or in a map or plan 
annexed thereto, shall be shown the lands given and taken in 
exchange respectively under such order; and the land taken upon 
such exchange under such order shall, without any conveyance or 
other assurance in relation thereto, go and enure to and upon the 
same uses and trusts, and be subject to the same conditions, 


pad 
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charges, and incumbrances, as the land given on such exchange 
would have stood limited or been subject to in case such order had 
not been made; and the like order for a sale may be made by the 
Court in respect of the land taken in exchange for any land to 
which the application for a sale shall relate (where the order for 
exchange is made before sale), and the like proceedings had in 
relation to such sale, and the like conveyance or assignment may 
be made in respect of the land taken in exchange for the land or 
part thereof sold (where the order for exchange is made after sale, 
and before conveyance or assignment), and with the like conse- 
quences in the several cases aforesaid, as if applicable for a sale, 
or the sale (as the case may be) had been in respect of the land taken 
in exchange.. 

81. It shall be lawful for the Court, on the application of the 
owners of the several undivided shares (not subject to be sold under 
this Act, or as to which no proceedings for a sale under this Act 
shall be pending) of any land in Ireland who shall desire to effect 
a partition of such land, to make or cause to be made such inquiries 
as the Court may think fit for ascertaining whether such partition 
would be beneficial to the persons interested in such respective 
shares; and in case the Court shall be of opinion that the proposed 
partition would be beneficial and that the terms thereof are just 
and reasonable, it shall make an order under their seal for such 
partition accordingly; and in such order, or in a map or plan 
annexed thereto, shall be shown the part allotted in severalty in 
respect of each such undivided share, and the part so allotted in 
severalty in respect of such undivided share, by such order of par- 
tition shall, without any conveyance or other assurance in relation 
thereto, go and enure to and upon the same use, and be subject 
to the same conditions, charges, and incumbrances, as the undivided 
share in respect of which the same is so allotted would have stood 
limited or been subject to in case such order had not been made. 

82. It shall be lawful for the Court, upon the application of the 
owner of lands in Ireland not subject to be sold under this Act, 
or as to which no proceedings for a sale under this Act shall be 
pending, who shall desire to effect an exchange of such lands, to 
make or cause to be made such inquiries as the Court may think 
fit for ascertaining whether such exchange would be beneficial to 
the persons interested in the respective lands ; and in case the Court 
shall be of opinion that the proposed exchange would be beneficial, 
and that the terms thereof are just and reasonable, they shall make 
an order under their seal for such exchange accordingly; and in 
such order for exchange, or in a map or plan annexed thereto, 
shall be shown the lands given and taken in exchange respectively 
under such order; and the land taken upon such exchange under 
such order shall, without any conveyance or other assurance in 
relation thereto, go and enure to and upon the same uses and 
- trusts, and be subject to the same conditions, charges, and incum- 
brances, as the land given upon such exchange would have stood 
limited or been subject to in case such order had not. been madi. 
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Aw Act To pRoTECcT THE Goops or LopGERS AGAINST DisTRESSES 
FoR RENT DUE TO THE SUPERIOR LANDLORD. 


[16th August, 1871.]} 


[Preamble repealed Stat. Law Kev. Act, 1893, Vo. 2.] 

1, If any superior landlord shall levy or authorise to be levied 
a distress on. any furniture, goods, or chattels of any lodger for 
arrears of rent due to such superior landlord by his immediate 
tenant, such lodger may serve such superior landlord, or the bailiff 
or other person employed by him to levy such distress, with a 
declaration in writing made by such lodger, setting forth that such 
immediate tenant has no right of property or beneficial interest 
in the furniture, goods, or chattels so distrained or threatened. to 
be distrained upon, and that such furniture, goods, or chattels are 
the property or in the lawful possession of such lodger; and also. 
setting forth whether any and what rent is due and for what period 
from such lodger to his immediate landlord; and such lodger may 
pay to the superior landlord, or to the bailiff or other person 
employed by him as aforesaid, the rent, if any, so due as last 
aforesaid, or so much thereof as shall be sufficient to discharge the 
claim of such superior landlord. And to such declaration shall be 
annexed a correct inventory, subscribed by the lodger, of the furni- 
ture, goods, and chattels referred to in the declaration; and if 
any lodger shall make or subscribe such declaration and inventory, 
knowing the same or either of them to be untrue in any material 
particular, he shall be deemed guilty of a misdemeanour. 

2. If any superior landlord, or any bailiff or other person 
employed by him, shall, after being served with the’ before-men- 
tioned declaration and inventory, and after the lodger shall have 
paid or tendered to such superior landlord, bailiff, or other person 
the rent, if any, which by the last preceding section such lodger 
is authorised to pay, shall levy or proceed with a distress on the 
furniture, goods, or chattels of the lodger, such superior landlord, 


| bailiff, or other person shall be deemed guilty of an illegal distress, 
_ and the lodger may apply to a Justice of the Peace for an order for 


Proviso as to 
payments by 
ledger to 
superior land- 


ord. 
Act not toextend 
to Scotland, 


the restoration to him of such goods; and such application shall 
be heard before a stipendiary magistrate, or before two justices in 
places where there is no stipendiary magistrate, and such magis- 
trate or justices shall inquire into the truth of such declaration and 
inventory, and shall make such order for the recovery of the goods. 
or otherwise as to him or them may seem just, and the superior: 
landlord shall also be liable to an action at law at the suit of the 
lodger, in which action the truth of the declaration and inventory 
may likewise be inquired into. 

3. Any payment made by any lodger pursuant to the first section 
of this Act shall be deemed a valid payment on account of any 
rent due from him to his immediate landlord. 

4, This Act shall not extend to Scotland. 
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CONVEYANCING AND LAW OF PROPERTY ACT, 1881.* 44 & 45 Vie. 
(44 & 45 VICT., CAP. 41.) WG 


[22nd August, 1881.] 
19.—(1.) A mortgagee, where the mortgage is made by deed, Powers incidex 


shall, by virtue of this Act, have the following powers, to the eran 


like extent as if they had been in terms conferred by the mortgage Mtsasee. 
deed, but not further (namely) : 

(i.) A power when the mortgage money has become due, to sell, 

or to concur with any other person in selling, the mortgaged 
property, or any part thereof, either subject to prior charges, 
or not, and either together or in lots, by public auction or by 
private contract, subject to such conditions respecting title, 
or evidence of title, or other matter, as he (the mortgagee) 
thinks fit, with power to vary any contract for sale, and to 
buy in at an auction or to rescind any contract for sale and to 
re-sell, without being answerable for any loss occasioned 
thereby ; and 

(ii.) A power, at any time after the date of the mortgage deed, 

to insure and keep insured against loss or damage by fire any 
building, or any effects or property of an insurable nature, 
whether affixed to the freehold or not, being or forming 
part of the mortgaged property, and the premiums paid for 
any such insurance shall be a charge on the mortgaged pro- 
perty, in addition to the mortgage money, and with the 
same priority, and with interest at the same rate, as the 
mortgage money ; and 

(ii1.) A power, when the mortgage money has become due, to 

appoint a receiver of the income of the mortgaged property, 
or of any part thereof; and 

(iv.) A power, while the mortgagee is in possession, to cut and 

sell timber and other trees ripe for cutting, and not planted 
or left standing for shelter or ornament, or to contract for any 
such cutting and sale, to be completed within any time not 
exceeding twelve months from the making of the contract. 

(2.) The provisions of this Act relating to the foregoing powers, 
comprised either in this Section, or in any subsequent Section 
regulating the exercise of those powers, may be varied or extended 
by the mortgage deed, and so varied or extended, shall, as far as 
may be, operate in the like manner and with all the like incidents, 
effects, and consequences, as if such variations or extensions were 
contained in this Act. 

(3.) This Section applies only if and as far as a contrary intention 
is not expressed in the mortgage deed, and shall have effect: subject 
to the terms of the mortgage deed and to the provisions therein 
contained. - 

(4.) This Section applies only where the mortgage deed is executed 
after the commencement of this Act. 

21.—(1.) A. mortgagee exercising the power of sale conferred by Conveyance, 
this Act shall have power, by deed, to convey the property sold, Nise ee 


* The Sections here printed are incorporated by the 18th Sect. of the Land 
Act, 1887. See ante, p. 428. 
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for such estate and interest therein as is the subject of the mortgage, 
freed from all estates, interests, and rights to which the mortgage 
has priority, but subject to all estates, interests, and rights which 
have priority to the mortgage ; except that, in the case of copyhold 
or customary land, the legal right to admittance shall not pass by a 
deed under this Section, unless the deed is sufficient otherwise by 
law, or is sufficient by custom, in that behalf. 

(2.) Where a conveyance is made in professed exercise of the 
power of sale conferred by this Act, the title of the purchaser shall 
not be impeachable on the ground that no case had arisen to 
authorize the sale, or that due notice was not given, or that the 
power was otherwise improperly or irregularly exercised; but any 
person damnified by an unauthorized, or improper, or irregular 
exercise of the power shall have his remedy in damages against the 
person exercising the power. 

3.) The money which is received by the mortgagee, arising from 
the sale, after discharge of prior incumbrances to which the sale is 
not made subject, if any, or after payment into Court under this 
Act of a sum to meet any prior incumbrance, shall be held by him 
in trust to be applied by him, first, in payment of all costs, charges, 
and expenses, properly incurred by him, as incident to the sale or 
any attempted sale, or otherwise; and secondly, in discharge of 
the mortgage money, interest, and costs, and other money, if 
any, due under the mortgage; and the residue of the money so 
received shall be paid to the person entitled to the mortgaged 
property, or authorized to give receipts for the proceeds of the sale 
thereof. 

(4.) The power of sale conferred by this Act may be exercised by 
any person for the time being entitled to receive and give a dis- 
charge for the mortgage money. 

(5.) The power of gale conferred by this Act shall not affect the 
right of foreclosure. 

(6.) The mortgagee, his executors, administrators, or assigns, shall 
not be answerable for any involuntary loss happening in or about 
the exercise or execution of the power of sale conferred by this Act 
or of any trust connected therewith. 

(7.) At any time after the power of sale conferred by this Act 
has become exerciseable, the person entitled to exercise the same 
may demand and recover from any person, other than a person 
having in the mortgaged property an estate, interest, or right in 
priority to the mortgage, all the deeds and documents relating to 
the property, or to the title thereto, which a purchaser under the 
power of sale would be entitled to demand and recover from him. 

22.—(1.) The receipt in writing of a mortgagee shall be a sufti- 
cient discharge for any money arising under the power of sale 
conferred by this Act, or for any money or securities comprised in 
his mortgage, or arising thereunder; and a person paying or trans- 
ferring the same to the mortgagee shall not be concerned to inquire 
whether any money remains due under the mortgage. 

(2.) Money received by a mortgagee under his mortgage or from 
the proceeds of securities comprised in his mortgage shall be applied 
in like manner as in this Act directed respecting money received 


Settled Land Act, 1882. 949 


by him arising from a sale under the power of sale conferred by 44 &A5 Vic., 
this Act; but with this variation, that the costs, charges, and ee 
expenses payable shall include the costs, charges, and expenses 
properly incurred of recovering and receiving the money or 
securities, and of conversion of securities into money, instead of 
those incident to sale. 


SETTLED LAND ACT, 1882.* 
(45 & 46 VICT., CAP. 38.) 


[10th August, 1882.] 
Definitions. 

2.—(1. Any deed, will, agreement for a settlement, or other 45 &46'Vic, 
agreement, covenant to surrender, copy of Court roll, Act of Parlia- Ssbaees 
ment, or other instrument, or any number of instruments, whether Definition of 
made or passed before or after, or partly before and partly after, aantion 
the commencement of this Act, under or by virtue of which instru- l# &- 
ment or instruments any land, or any estate or interest. in land, 
stands for the time being limited to or in trust for any persons by 
way of succession, creates or is for purposes of this Act a settlement, 
and is in this Act referred to as a settlement, or as the settlement, 
as the case requires. 

(2.) An estate or interest in remainder or reversion not disposed 
of by a settlement, and reverting to the settlor or descending to the 
testator’s heir, is for purposes of this Act an estate or interest 
coming to the settlor or heir under or by virtue of the settlement, 
and comprised in the subject of the settlement. 

(3.) Land, and any estate or interest therein, which is the subject 
of a settlement, is for purposes of this Act settled land, and is, in 
relation to the settlement, referred to in this Act as the settled 
land. 

(4.) The determination of the question whether land is settled 
land, for purposes of this Act, or not, is governed by the state of 
facts, and the limitations of the settlement, at the time of the 
settlement taking effect. 

(5.) The person who is for the time being, under a settlement, 
beneficially entitled to possession of settled land, for his life, is for 
purposes of this Act the tenant for life of that land, and the tenant 
for life under that settlement. 

(6.) If, in any case, there are two or more persons so entitled as 
tenants in common, or as joint tenants, or for other concurrent 
estates or interests, they together constitute the tenant for life for 
purposes of this Act. ond 

(7.) A person being tenant for life within the foregoing defin1- 
tions shall be deemed to be such notwithstanding that, under the 
settlement or otherwise, the settled land, or his estate or interest 
therein, is incumbered or charged in any manner or to any extent. 

(8.) The persons, if any, who are for the time being under a 
settlement, trustees with power of sale of settled land, or with 
power of consent to or approval of the exercise of such a power of 


* See Land Purchase Act, 1885, Sec. 6, antec, p. 374, and Land Act, 1887, Secs. 
14 and 16, ante, pp. 419 and 425. 
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sale, or if under a settlement there are no such trustees, then the 
persons, if any, for the time being, who are by the settlement 
declared to be trustees thereof for purposes of this Act, are for 
purposes of this Act trustees of the settlement.* 

(9.) Capital money arising under this Act, and receivable for the 
trusts and purposes of the settlement, is in this Act referred to as 
capital money arising under this Act. 

(10.) (Provides that land shall include wmcorporeal hereditaments, 
an undivided share in land, cc.) 

Sale; enfranchisement ; exchange ; partition. 

3. A tenant for life— 

(i.) May sell the settled land, or any part thereof, or any ease- 
ment, right, or privilege, of any kind, over or in relation 
to the same; and : 

(u.) (Where the settlement comprises a manor,—may sell the 
seignory of any freehold land within the manor) ; 

(iu.) (May make an exchange of the settled land, or any part 
thereof) ; 

(iv.) (Where the settlement comprises an undivided share in land 
may concur in making partition). 

5. Where on a sale, exchange, or partition there is an incum- 
brance affecting land sold or given in exchange or an partition, the 
tenant for life, with the consent of the incumbrancer, may charge 
that incumbrance on any other part of the settled land, whether 
already charged therewith or not, in exoneration of the part sold 
or so given, and, by conveyance of the fee simple, or other estate 
or interest the subject of the settlement, or by creation of a term 
of years in the settled land, or otherwise, make provision accord- 
ingly. 


Investment or other Application of Capital Trust Money.+ 


21. Capital money arising under this Act, subject to payment of 
claims properly payable thereout, and to application thereof for 
any special authorized object for which the same was raised, shall, 
when received, be invested or otherwise applied wholly in one, or 
partly in one and partly in another or others, of the following modes 
(namely) : 

(.) In investment on Government securities, or on other securi- 
ties on which the trustees of the settlement are by the 
settlement or by law authorized to invest trust money 
of the settlement, or on the security of the bonds, mort- 
gages, or debentures, or in the purchase of the 
debenture stock, of any railway company in Great 
Britain or Ireland incorporated by special Act of Par- 
liament, and having for ten years next before the date 
of investment paid a ‘ividend on its ordinary stock or 
shares, with power to vary the investment into or for 
any other such securities: 


oe definition ig extended by Settled Land Act, 1890, Sec. 16. 
oO 


} Extended powers of investment of capital moneys arising on sales in the Land 
Purchase Department are given by Sees. 18 & 19 of the Land Purchase Act, 1891. 
Sée notes thereto, ante, pp. 473-477. See also Settled Land Act, 1887. 


F See post, 
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(ii.) In discharge, purchase, or redemption of incumbrances 45 & 46 Vic., 
affecting the inheritance of the settled land, or other “ vent 
the whole estate the subject of the settlement, or of 
land tax, rentcharge in lieu of tithe, Crown rent, chief 
rent, or quit rent, charged on or payable out of the 
settled land : 

(aii.) In payment for any improvement authorised by this Act: 

(iv.) a payment for equality of exchange or partition of settled 
and : 

(v.) In purchase of the seignory of any part of the settled iand, 
being freehold land, or in purchase of the fee simple 
of any part of the settled land, being copyhold or cus- 
tomary land: 

(vi.) In purchase of the reversion or freehold in fee of any 
part of the settled land, being leasehold land held for 
years, or life, or years determinable on life: 

(vii.) In purchase of land in fee simple, or of copyhold or cus- 
tomary land, or of leasehold land held for sixty years 
or more unexpired at the time of purchase, subject or 
not to any exception or reservation of or in respect of 
mines, or minerals therein, or of or in respect of 
rights or powers relative to the working of mines or 
minerals therein, or in other land: 

(viii.) In purchase, either in fee simple, or for a term of sixty 
years or more, of mines and minerals convenient to be 
held or worked with the settled land, or of any ease- 
ment, right, or privilege convenient to be held with the 
settled land for mining or other purposes : 

(ix.) In payment to any person becoming absolutely entitled 
or empowered to give an absolute discharge : 

(x.) In payment of costs, charges, and expenses of or incidental 
to the exercise of any of the powers, or the execution 
of any of the provisions, of this Act: 

(xi.) In any other mode in which money produced by the 
exercise of a power of sale in the settlement is applic- 
able thereunder. 

22. (1.) Capital money arising under this Act shall, in order to Regulations 
its being invested or applied as aforesaid, be paid either to the aca 
trustees of the settlement or into Court, at the option of the tenant eel on, 
for life, and shall be invested or applied by the trustees, or under securities, &c. 
the direction of the Court, as the case may be, accordingly. 

(2.) The investment or other application by the trustees, shall 
be made according to the direction of the tenant for life, and in 
default thereof, according to the discretion of the trustees, but in 
the last mentioned case subject to any consent required or direction 
given by the settlement with respect to the investment or other 
application by the trustees of trust money of the settlement; and 
any investment shall be in the names or under the control of the 
trustees. f mse 

3.) The investment or other application under the direction of 
the Court shall be made on the application of the tenant for hfe, 
or of the trustees. 


45 & 46 Vic. 
38. 


Power for tenant 
for life to enter 
into contracts. 


952 Appendix of Statutes. 


(4.) Any investment or other application shall not during the 
life of the tenant for life be altered without his consent. 

(5.) Capital money arising under this Act while remaining unin- 
vested or unapplied, and securities on which an investment of any 
such capital money is made, shall, for all purposes of disposition, 
transmission, and devolution, be considered as land, and the same 
shall be held for and go to the same persons successively, in the 
same manner and for and on the same estates, interests, and trusts, 
as the land wherefrom the money arises would, if not disposed of, 
have been held and have gone under the settlement. 

(6.) The income of these securities shall be paid or applied as 
the income of that land, if not disposed of, would have been payable 
er applicable under the settlement. 

(7.) Those securities may be converted into money, which shall 
be capital money arising under this Act. 


Contracts. 


31. (1.) A tenant for life-— 

(i.) May contract to make any sale, exchange, partition, mort- 
gage, or charge; and 

(ii.) May vary or rescind, with or without consideration, the 
contract, in the lke cases and manner in which, if he 
were absolute owner of the settled land, he might law- 
fully vary or rescind the same, but so that the contract 
as varied be in conformity with this Act; and any such 
consideration, if paid in money, shall be capital money 
arising under this Act; and 

(ii1.) May contract to make any lease; and in making the 
lease may vary the terms, with or without consideration, 
but so that the lease be in conformity with this Act ; 
and 

(iv.) May accept a surrender of a contract for a lease in 
like manner and on the like terms in and on which 
he might accept a surrender of a lease; and thereupon 
may make a new or other contract, or new or other 
contracts, for or relative to a lease or leases, in like 
manner and on the like terms in and on which he might 
make a new or other lease, or new or other leases, 
where a lease had been granted; and 

(v.) May enter into a contract for or relating to the execution 
of any improvement authorized by this Act, and may 
vary or rescind the same; and 

(vi.) May, in any other case, enter into a contract to do any 
act for carrying into effect any of the purposes of this 
Act, and may vary or rescind the same. 

(2). Every contract shall be binding on and shall enure for the 
benefit of the settled land, and shall be enforceable against and by 
every successor in title for the time being of the tenant for life, 
and may be carried into effect by any such successor ;* but so that 
it may be varied or rescinded by any such successor, in the like case 
and manner, if any, as if it had been made by himself. 

*See now, also, Settled Land Act, 1890, Sec. GC post pavoos 
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(3.) The Court may, on the application of the tenant for life, or 
of any such successor, or of any person interested in any contract, 
give directions respecting the enforcing, carrying into effect, vary- 
ing, or rescinding thereof. 

(4.) Any preliminary contract under this Act for or relating to 
a lease shall not form part of the title or evidence of the title of 
any person to the lease, or to the benefit thereof. 


Trustees. 


38. (1.) If at any time there are no trustees of a settlement 
within the definition of this Act, or where in any other case it is 
expedient, for the purposes of this Act, that the new trustees of a 
settlement be appointed, the Court may, if it thinks fit, on the 
application of a tenant for life or of any other person having, under 
the settlement, an estate or interest in the settled land, in posses- 
sion, remainder, or otherwise, or, in the case of an infant, of his 
testamentary or other guardian, or next friend, appoint fit persons 
to be trustees under the settlement for the purposes of this Act. 

(2.) The persons so appointed, and the survivors and survivor 
of them, while continuing to be trustees or trustee, and, until the 
appointment of new trustees, the personal representatives or repre- 
sentative for the time being of the last surviving or continuing 
trustee shall for the purposes of this Act become and be the trustees 
or trustee of the settlement. 

39. (1.) Notwithstanding anything in this Act, capital money 
arising under this Act shall not be paid to fewer than two persons 
as trustecs of a settlement, unless the settlement authorizes the 
receipt of capital trust money of the settlement by one trustee. 

(2.) Subject thereto, the provisions of this Act referring to the 
trustees of a settlement apply to the surviving or continuing trus- 
tees or trustee of the settlement for the time being. 


Limited Owners Generally. 


58. (1.) Each person as follows shall, when the estate or interest 
of each of them is in possession, have the powers of a tenant for 
life under this Act, as if each of them were a tenant for life as 
defined in this Act (namely): 

(i.) A tenant in tail, including a tenant in tail who is by Act of 
Parliament restrained from barring or defeating his 
estate tail, and although the reversion is in the Crown, 
and so that the exercise by him of his powers under 
this Act shall bind the Crown, but not including such 
a tenant in tail where the land in respect whereof he 
is so restrained was purchased with money provided by 
Parliament in consideration of public services: 

(ii.) A tenant in fee simple, with an executory limitation, gift, 
or disposition over, on failure of his issue, or in any 
other event : 

(iii.) A person entitled to a base fee, although the reversion 
ss in the Crown, and so that the exercise by him of his 
powers under this Act shall bind the Crown: ; 

(iv.) A tenant for years determinable on life, not holding 
merely under a lease at a rent: 
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(v.) A tenant for the life of another, not holding merely under 
a lease at a rent: 

(vi.) A tenant for his own or any other life, or for years deter- 
minable on life, whose estate is liable to cease in any 

- event during that life, whether by expiration of the 
estate, or by conditional limitation, or otherwise, or to 
be defeated by an executory limitation, gift, or disposi- 
tion over, or is subject to a trust: for accumulation of 
income for payment of debts or other purpose: 

(vil.) A tenant in tail after possibility of issue extinct: 

(vii.) A tenant by the courtesy : 

(ix.) A person entitled to the income of land under a trust or 
direction for payment thereof to him during his own or 
any other life, whether subject to expenses of manage- 
ment or not, or until sale of the land, or until forfeiture 
of his interest therein on bankruptcy or other event. 

(2.) In every such case, the provisions of this Act referring to a 
tenant for life, either as conferring powers on him or otherwise, 
and to a settlement, and to settled land, shall extend to each of the 
persons aforesaid, and to the instrument under which his estate 
or interest arises, and to the land therein comprised. 

(3.) In any such case any reference in this Act to death as 
regards a tenant for life shall, where necessary, be deemed to refer 
to the determination by death or otherwise of such estate or interest 
as last aforesaid. 


Infants; Married Women; Lunatics. 


59. Where a person, who is in his own right seised of or entitled 
in possession to land, is an infant, then for purposes of this Act the 
land is settled land, and the infant shall be deemed tenant for life 
thereof. : 

60. Where a tenant for life, or a person having the powers of a 
tenant for life under this Act, is an infant, or an infant would, 
if he were of full age, be a tenant for life, or have the powers of 
a tenant for life under this Act, the powers of a tenant for life 
under this Act may be exercised on his behalf by the trustees 
of the settlement, and if there are none, then by such person and in 
such manner as the Court, on the application of a testamentary or 
other guardian or next friend of the infant, either generally or in 
a particular instance, orders. 

61. (1.) The foregoing provisions of this Act do not apply in 
the case of a married woman. 

(2.) Where a married woman, who, if she had not been a married 
woman, would have been a tenant for life or would have had the 
powers of a tenant for life under the foregoing provisions of this 
Act, is entitled for her separate use, or is entitled under any statute, 
passed or to be passed, for her Separate property, or as a feme sole, 
then she, without her husband, shall have the powers of a tenant for 
life under this Act. 

(3.) Where she is entitled otherwise than as aforesaid, then she 
and her husband together shall have the powers of a tenant for 
hfe under this Act. 

(4.) The provisions of this Act referring to a tenant for life and 
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a settlement and settled land shall extend to the married woman 
without her husband, or to her and her husband together, as the 
case may require, and to the instrument under which her estate 
or interest arises, and to the land therein comprised. 

(5.) The married woman may execute, make, and do: all deeds, 
instruments, and things necessary or proper for giving effect to the 
provisions of this section. 

(6.) A restraint on anticipation in the settlement shall not prevent 
the exercise by her of any power under this Act. 

62. Where a tenant for life, or a person having the powers of a 
tenant for life under this Act, is a lunatic, so found by inquisition, 
the committee of his estate may, in his name and on his behalf, 
under an order of the Lord Chancellor, or other person intrusted 
by virtue of the Queen’s Sign Manual with the care and commit- 
ment of the custody of the persons and estates of lunatics, exercise 
the powers of a tenant for life under this Act; and the order may 
be made on the petition of any person interested in the settled 
Jand, or of the committee of the estate. 


Ireland. 


*@5, (1.) In the application of this Act to Ireland the foregoing 
provisions shall be modified as in this section provided. 

(2.) The Court shall be Her Majesty’s High Court of J ustice in 
Treland. 

(3.) All matters within the jurisdiction of that Court shall, sub- 
ject to the Acts regulating that Court, be assigned to the Chancery 
Division of that Court; but General Rules under this Act for 
Treland may direct that those matters or any of them .be assigned 
to the Land Judges of that division. - 

(4.) Any deed inrolled under this Act shall be inrolled in the 
Record and Writ Office of that division. 

(5.) General Rules for purposes of this Act for Ireland shall be 
deemed Rules of Court within the Supreme Court of Judicature 
Act (Ireland), 1877, and may be made accordingly. 

(6.) The several Civil Bill Courts in Ireland shall, in addition 
to the jurisdiction possessed by them independently of this Act, 
have and exercise the power and authority exerciseable by the 
Court under this Act, in all proceedings where the property, the 
subject cf the proceedings, does not exceed in capital value five 
hundred pounds, or in annual value thirty pounds. 

(7.) The provisions of Part IL. of the County Officers and Courts 
(Ireland) Act, 1877, relative to the equitable jurisdiction of the 
Civil Bill Courts, shall apply to the jurisdiction exerciseable by those 
Courts under this Act. ; 

(8.) Rules and Orders for purposes of this Act, as far as it 
relates to Civil Bill Courts, may be made in manner prescribed 
by section seventy-nine of the County Officers and Courts (Ireland) 
Act, 1877. 

(9:). ‘The Commissioners of Public Works in Treland shall be sub- 
stituted for the Land Commissioners. 

(10.) The term for which a lease other than a building or mining 
lease may be granted shall be not exceeding thirty-five years. 

* This section is printed, omitting portions repealed by Stat. Law Rev. Act, 1898. 
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58 & 64 Vics, SETTLED LAND ACT, 1890. 


i (53 & 54 Vic., Cap. 69.) 
[18th August, 1890.] 
Completion of Contracts. 


Saks to 6. A tenant for life may make any conveyance which is necessary 
ti apy : 

Dredeeeeree LOL proper for giving effect to a contract entered into by a predeces- 
ponte. sor in title, and which if made by such predecessor would have been 


valid as against his successors in title. 


Trustees. 


Trustees for the 16.Where there are for the time being no trustees of the settle- 
Ree 8 ment within the meaning and for the purposes of the Act of 1882, 
then the following persons shall, for the purposes of the Settled 
Land Acts, 1882 to 1890, be trustees of the settlement, namely :— 
(i.) The persons (if any) who are for the time being under the 
settlement trustees, with power of or upon trust for 
sale of any other land comprised in the settlement and 
subject to the same limitations as the land to be sold, 
or with power of consent to or approval of the exercise 
of such a power of sale, or, if there be no such persons, 
then 
(ii.) The persons (if any) who are for the time being under 
the settlement trustees with future power of sale, or 
under a future trust for sale of the land to be sold, or 
with power of consent to or approval of the exercise of 
such a future power of sale, and whether the power or 
trust takes effect in all events or not. 
Application of - 17, (1.) All the powers and provisions contained in the Con- 
Vas Viewe a1, Veyancing and Law of Property Act, 1881, with reference to the 
astoappoint; appointment of new trustees, and the discharge and retirement of 
OE EEO: ta at pea! saree apply to and include trustees for the purposes of 
the Settled Land Acts, 1882 to 1890, whether appointed by the 
Court or by the settlement, or under provisions contained in the 
settlement.* 

(2.) This section applies and is to have effect. with respect to an 
appointment or a discharge and retirement of trustees taking place 
before as well as after the passing of this Act. 

(3.) This section is not to render invalid or prejudice any appoint- 
ment or any discharge and retirement of trustees effected before the 
passing of this Act otherwise than under the provisions of the Con- 
veyancing and Law of Property Act, 1881. 


54 & 55 Vic. LOCAL REGISTRATION OF TITLE ACT, 1891. 
c. 


7a (54 & 55 Vic., Cap. 66.) 
[5th August, 1891.] 


Part IT. 
Register of Landowners. 
ee 22. (1.) From and after the commencement of this Act the 


pulsory and —- registration of the ownership of freehold land shall be compulsory 
when voluntary. where the Jand hasbeen of any time sold and conveyed to or vested 
*See now, Trustee Act, 1893, Secs. 10, 11 and 12, 
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in a purchaser under any of the provisions of the Purchase of 54 & 55 Vic., 
Land (Ireland) Acts,* and is subject to any charge in respect of yelitis 
an annuity or rentcharge for the repayment of an advance made 
under any of the said provisions on account of the purchase money. 
In all other cases first registration under this Act shall be volun- 
tary. 
(2.) Provision shall be made by general rules for the registration 
without any fee being charged therefor, of every person who shall 
within one year from the commencement of this Act make applica- 
tion for first registration as owner of land the registration of the 
ownership of which is by this Act declared to be compulsory. 
(3.) Subject: to the provisions of this Act all registration which is 
by this Act declared to be compulsory, and all registration of owners 
of statutory tenancies on the register of leaseholders shall be made 
in the proper local office, and all other registration of persons as 
owners of land under this Act shall be made in such office as shall 
be prescribed. 
23.—(1.) In the case of any land the registration of the ownership Compulsory 
of which is by this Act declared to be compulsory— Fog ent 0F 


land sold under 
(a.) Where the sale has been made before the commencement of Purchase of 


this Act the Land Commission may at any time, by Kae uy 
notice in the prescribed manner, require the owner to 
register his ownership of the land under this Act, and 
thereupon, if the owner shall not within the prescribed 
time make application to be registered accordingly, the 
Land Commission may make application in the pre- 
scribed manner to have the ownership of the land 
registered under this Act. 
(o.) Where the sale is made after the commencement of this 
Act the Land Commission or the Land Judge, as the case 
may be, shall forthwith, in order that the purchaser may 
be registered under this Act as owner of the land, trans- 
mit to the registering authority a notice in the pre- 
scribed form; and thereupon such registering authority 
shall, subject to the provisions of this Act and to general 
rules, proceed to register the purchaser accordingly. 
(2.) Provision shall be made by general rules, in the event of the 
original purchaser having ceased by death or otherwise to be the 
owner of the land before such registration, for ascertaining the 
person who has become the owner of the land, and for his being 
registered under this Act as such. 
(3) For the purpose of any such registration as aforesaid, the 
- registering authority shall have all the same and the like jurisdic- 
tion and powers in reference to compelling the disclosure of instru- 
ments and facts affecting the title, and in reference to the production 
of deeds and in reference to all other matters as if the purchaser or 
other owner, as the case may be, had made an application to be 
registered as owner of the land under this Act. 
24.—(1.) Where it is proposed to sell any land under the provi- Landlord selling 
sions of any of the Purchase of Land (Ireland) Acts, and such land Par’ of an estate 
* The redemption of a fee farm rent under the Redemption of Rent Act, 1891, tificate of title 


is a sale of land within the meaning of this section; and registration is compulsory ‘© Te™#lder. 
in such cases. In re Keogh and Irttle [1896], 1 I. R. 285. 


54 & 55 Vic., 
c. 66. 


Where registra- 
tion by owner- 
ship compulsory, 
no title acquired 
by transfer until 
registered. 
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is held under a title common to other land not proposed to be sold, 
the Land Commission shall, if so required by the vendor,* investi- 
gate the title to the whole or any part of such last-mentioned land, 
and shall issue in the prescribed manner a certificate of the title 
thereto, and in the event of an application being made for first 
registration by the owner of such last-mentioned land the registering 
authority may accept such certificate as evidence of the title of the 
person named therein as owner, as of the date of its execution. 

(2.) In any case in which land has been sold to a tenant through 
the Land Commission, and the title to other land held under a 
common title has been investigated at the same time by the Land 
Commission, it shall be lawful for the véndor or his successor in title 
to apply to the Land Commission to issue to him a certificate in 
the prescribed form of the title to the vendor to such last-mentioned 
land, and if the Land Commission are of opinion that such title has 
been sufficiently investigated, they may, if they think fit, issue such 
a certificate, and such certificate shall have the same effect in all 
respects as a certificate issued under the preceding sub-section. 

20. The following provisions shall apply to all freehold land the 
registration of the ownership of which is by this Act declared tc be 
compulsory :— 

(1.) A person shall not, under any conveyance executed on or 
after the commencement of this Act, acquire any estate in any such 
land until he is registered} as owner of the land, but on being so 
registered his title shall relate back to the date of the execution of 
the conveyance and any dealings with the land before the registra- 
tion shall have effect accordingly: Provided that the foregoing 
provisions shall not apply to the conveyance of any estate expectant 
on an estate of freehold, whether the estate so expectant be in 
reversion or in remainder, or to any conveyance by way of mortgage 
or of transfer of mortgage. 

(2.) On the death on or after the commencement of this Act of 
any owner of such land, when succession duty is paid by or on 
behalf of any person entitled to be registered as owner of the land 
or any part thereof, the Commissioners of Inland Revenue shall be 
entitled, and they are hereby required, to demand payment from 
such person of the amount of the fee which would be necessary to 
be paid for the registration of such person as owner of the land, and 
upon receipt of such payment they shall pay such amount to the 
central registering authority, and shall signify to such registering - 
authority the name of the person and the land in respect of which 
the duty was paid, and thereupon such registering authority shall 
give such person notice that on production of the proper evidence 
he may be registered as owner of the land without further payment. — 


* A lessor or grantor who merely gives a consent to a redemption of rent under 
the Redemption of Rent Act, 1891, is not a “vendor” within the meaning of this 
section. Re Lynch, 29 1. L. T. R. 99. 


{+ This applies only to conveyances inter vivos. There is no enactment which 
postpones, by reason of non-registration, the operation of a devise by will: Torish 
v. Orr and Smith [1894] 2 1. R. 381. 

A condition of sale precluding a purchaser from objecting by reason of non- 
registration of title is, however, good. In re Furlong and Bogan’s Contract, 31 
Dem. tf, 10 (WveC.) 
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26. An application for first registration as an owner of land may 
be made by such persons and shall, subject to the provisions of this 
Act, be made in such manner, and subject to such notice, and shall 
be supported by such examination or evidence of the title to the 
land, as may be prescribed. 

2:7. (1.) Subject to the provisions of this Act, every application for 
registration of a person as owner of land, or of any charge or 
burden, or of any right affecting, or of any leasehold estate derived 
out of, registered land shall be made in the office in which the first 
registration of ownership of the land shall have been made; and 
the register as regards any such land, charge, burden, right, or 
estate, shall mean the register kept in the office in which such first 
registration shall have been made. 

(2.) Provision may be made by general rules for the transfer of 
the registration of any land from a local to the central office, or 
from the central to a local office, on the application of the owner, 
and with the prescribed consents, and after such transfer has been 
effected in the prescribed manner the register as regards any such 
land shall mean the register kept in the office to which registration 
has been so transferred. 

28. A person may be registered either— 

(1.) As full owner of land, that is to say, as tenant in fee simple 

thereof; or | 

(2.) In the case of settled land, as limited owner of the land, that 

is to say, as tenant in tail or tenant for life thereof, or as 
having under the Settled Land Acts, 1882 to 1889, the 
powers of a tenant for life thereof. 

29. (Provisions for general note on the register in regard to 
burdens arising from previous interest of purchasing tenant ). 


Part IV. 


Devolution of Interest in Freehold Registered Land sold under 
Purchase Acts. 


83. This part of this Act shall apply to freehold registered land 
which shall have been at any time sold and conveyed to or vested in 
a purchaser under any of the provisions of the Purchase of Land 
(Ireland) Acts, and to no other land. For the purposes of this part 
of this Act “ freehold registered land” includes leasehold registered 
land which is not of chattel tenure. 

84. (1.) Where any such land is vested in any person without 
right of survivorship to any other person, it shall, on his death, 
notwithstanding any testamentary disposition, devolve to and 
become vested in his personal representatives or representative from 
time to time as if it were a chattel real vesting in them or him.* 

(2.) This section shall apply to any such land over which a person 
executes by will a general power of appointment as if it were land 
vested in him solely. 

(3.) On the death either of a sole registered full owner or of the 
survivor of several registered full owners of any such land not 

* See now, also, Land Act, 1896, Sec. 32 (4), ante, p. 573, which provides that 


neither an agreement for purchase under the Land Purchase Acts, nor a vesting 
order shall operate to convert the interest of the purchaser into real estate. 


54 & 55 Vic., 
c. 66. 


Application for 
first registration. 


Subsequent 
registration to 
be made in office 
of first registra- 
tion. 


Classes of owners 
who may be 
registered. 


Application of 
Part IV. 


Devolution of 
legal interest on 
death in freehold 
registered land 
sold under 
Purchase Acts 


54 & 55 Vic., 
c. 66. 


44 & 45 Vic., 
e. 41, 


Succession to 
beneficial 
interest in 
such land on 
intestacy. 


Provisions as to 
administration 
of such land, 
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being registered as tenants in common, the personal representatives 
of the sole owner or survivor shall alone be recognised by the 
registering authority as having any right in respect of the land, 
and shall have the same powers of dealing with the land, and any 
registered dispositions by them shall have the same effect, as if they 
were the registered owners of the land. _ 

(4.) Where any such land is settled by the will of a testator dying 
after the commencement of this Act and there are no trustees of the 
settlement, the executors proving the will shall for the purposes of 
this Act be deemed to be the trustees of the settlement unless and 
until trustees of the settlement are appointed. 

(5.) Probate and letters of administration may be granted in 
respect of such land only, although there is no personal estate. 

(6.) Section thirty of the Conveyancing and Law of Property Act, 
1881, shall not apply to any such land, without prejudice to any- 
thing done or any right acquired thereunder. 

(7.) This section applies only in cases of death after the com- 
mencement of this Act. 

85. (1.) On the death of a person intestate as to any such land, 
the beneficial interest therein shall devolve upon and, subject to the 
provisions of this Act, be divisible among the same persons as if it 
were personal estate as to which he had died intestate. 

(2.) There shall be abolished as regards such land— 

(a.) All existing rules of law and canons of descent, and 
of devolution by special occupancy; and 

(6.) Tenancy by the curtesy; and 

(c.) Dower. 

Provided that a husband or wife married before the passing of 
this Act, who, but for this section, would have been entitled to 
tenancy by the curtesy, dower, or other estate or interest, shall, at 
his or her own option, be entitled to the same in lieu of the interest 
conferred on him or her by this Section. 

(3.) This Section applies only in cases of death after the com- 
mencement of this Act. 

(4.) This Section shall not apply to any freehold registered land of 
any person who is ati the commencement of this Act entitled to that 
real estate, either in possession or in remainder or reversion, and is 
at that date, and remains thenceforth until his death, incapable, 
by reason of infancy or of unsoundness of mind, of disposing of that 
real estate. 

86. (1.) Subject to the powers, rights, duties, and liabilities here- 
inafter mentioned, the personal representatives of a deceased person 
shall hold such land as trustees for the persons by law beneficially 
entitled thereto, and those persons shall, subject to the provisions of 
this Act, have the same power of requiring a transfer thereof as 
they have of requiring a transfer of personal estate, 

(2.) All enactments and rules of law relating to the effect of 
probate or letters of administration as respects chattels real, and as 
respects the dealing with chattels real before probate or administra- 
tion, and as respects the payment of costs of administration and 
other matters in relation to the administration of personal estate, 
and the powers, rights, duties, and liabilities of personal representa- 
tives in respect of personal estate, shall apply to such land so far as 
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the same are applicable, as if the land were a chattel real vesting in 54 & 55 Vie. 
them or him, save that it shall not be lawful for some or one only oe 

of several joint personal representatives, without the authority of 

the court, to sell or transfer such land. 

(3.) In the administration of the assets of a person dying after 
the commencement of this Act, seized of or entitled to any land to 
which this part of this Act applies, such land shall be administered 
in the same manner, subject to the same liabilities for debts, costs, 
and expenses, and with the same incidents as if it were personal 
estate: provided that nothing herein contained shall alter or affect 
the order in which real and personal assets respectively are now 
applicable in or towards the payment of funeral and testamentary 
expenses, debts, or legacies. 

87. (1.) At any time after the death of the owner of any such Provision for 
land, his personal representatives may assent, in the prescribed Hy cr et ge 
form, to any devise contained in the will of such deceased person, ° such land. 
or may transfer the land to any person entitled thereto, as heir, 
devisee, or otherwise; and may make the assent or transfer, either 
subject to a charge for the payment of any money which the 
personal representatives are liable to pay or without any such 
charge; and on such assent or transfer, subject to a charge for all 
moneys (if any) which the personal representatives are lable to 
pay, all liabilities of the personal representatives in respect of the 
land shall cease, except as to any acts done or contracts entered into 
by them before such assent or transfer. 

(2.) At any time after the expiration of one year from the 
death of the owner of any such land, if his personal representatives 
have failed on the request of the person entitled to the land to 
transfer the land to that person, the court may, if it think fit, on 
the application of that person, and after notice to the personal 
representatives, order that the person so entitled be registered as 
owner of the land either solely or jointly with the personal repre- 
sentatives. : 

(3.) No fee shall be payable on any transfer under this Section 
by personal representatives to a person beneficially entitled to land. 

(4.) The production of an assent by the personal representatives 
in the prescribed form shall authorise the registering authority to 
register the person named in such assent as the full owner or limited 
owner of the land, as the case may be. 

88. Nothing in this part of this Act shall render any land to Liability for 
which it applies liable to probate duty or legacy duty, or exempt it aie 
from succession duty. : 

89. In relation to freehold registered land, to which this part of Meaning of 
this Act applies, the following provisions shall have effect :— 

(1.) The word “heir” or “heirs” used as a word of limitation 

in any Act of Parliament, deed, or instrument passed or 
executed either before or after the commencement of this 
Act, shall have the same effect as if this Act had not 
passed. 

(2.) The word “heir” or “heirs” used as a word of purchase in 
any Act of Parliament, deed, or instrument passed or 
executed before the commencement of this Act shall bear 
the same meaning as if this Act had not passed. 


3 Q 
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BD Vie (3.) The word “heir” or “heirs” used as a word of purchase in 

= any Act of Parliament, deed, or instrument passed or 
executed after the commencement of this Act shall, unless. 
a contrary intention appears, be construed to mean the 
person or persons, other than a creditor, who would be 
beneficially entitled to the personal estate of the ancestor 
if the ancestor had died intestate. 

(4.) Subject as aforesaid, references te the heirs of any person im 
any Act of Parliament, deed, or instrument passed or 
executed either before or after the commencement of this. 
Act, shall be construed to refer to his personal representa- 
tives. 


: PUBLIC WORKS LOANS ACT, 1892. 
ws 6 (55 & 56 Vic., Car. 61.) 


‘Transfer of 4,* Whereas by Section thirty-five of the Purchase of Land 
Tew Rewedue. (Ireland) Act, 1891, the Irish Reproductive Loan Fund and the 
tive Loan Fund Sea and Coast Fisheries Fund, including all moneys due on foot of 


and Sea and i rae . 
@oast Fisheries loans and for interest, dividends and other annual mcome payable 


fund. vic, on foot of such funds, save as in that Section mentioned, were 
¢. 48, "placed at the disposal of the Congested Districts Board for Ireland 


for the purposes of that Act, and it is expedient to confer on that 
Board the powers and remedies for the recovery of the said moneys 
possessed by the Commissioners of Public Works in Ireland; there- 
fore, the Congested Districts Board for Ireland shall have and may 
exercise for the recovery of any money due on foot of loans made by 
them out of the funds aforesaid or otherwise payable on foot thereof 
all such powers and remedies as are possessed in that behalf by the 
Commissioners of Public Works in Ireland, and a certificate under 
the hand of the secretary to the said Board stating the amount due 
in respect of any such loan together with interest thereon and any 
costs and charges in respect of any such loan or the recovery thereof 
shall have the same effect as a like certificate under the seal of the 
said Commissioners. 


* This section is included in the Congested Districts Board (Ireland) Acts, as 
defined by Sec. 4 of the Congested Districts Board Act, 1894, ante, p. 507. 
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ABATEMENT : 
of as by death, none under Land Act, 1870, 670. 
under Land Purchase Acts, 381, 844, 943. 
of rent, power of Land J udge to make, 429. 
ABSOLUTE OWNER: 
definition of, in Land Act, 1870, 192. 
lettings by person not, how far binding, 548-550. 
(See LimireD OwNER. Owner.) 
ABSTRACT OF TITLE: 
to be furnished by landlord at his own cost, 384. 
rules as to lodgment of, in Land Purchase Department, 819, 820. 
form of affidavit verifying, 880. 
directions as to preparation of, 898—900. 
lodgment of, in cases under Land Act, 1896, sec. 40, 646. 
certified copies of, 860. 
costs of, 863. 
extract from patent not required in, 870. 


ACCIDENT : 
destruction by, of substantial matter of demise, 73. 


ACCOMMODATION LAND: 
(See TOWNPARKS.) 


AccouNrT: 

to be taken on application for restitution, 125. 
ACKNOWLEDGMENT : 

civil bill ejectment against parties signing, 138, 697. . 


signed by original tenant, 138, 148. 
distinction between, and attornment, 138. 
form of, 155, 706. 


ACRE : 
means statute acre, 1, 294, 403. 


Action to Recover Possession (see EJECTMENT). 


ADDRESS : 
registered, for service, in Land Purchase Department, 815, 817. ; 
of ‘Solicitor, to be entered on record, 816. 


ADJOURNMENT : 
costs of, in Lard Commission @ourt, 767.’ 


ADMINISTRATION : 
limited, for purposes of sale, 286, 287. 
, for purposes of Land Act, 1870, 204. 
Land ‘Acts, 1881 to 1896, 286, 560, 561. 
Sec. 59 of Land Act, 1870, as to, incorporated, by Land Act, 1881, 327. 
production of letters of, at hearing sufficient, 394. 
jurisdiction of Land Commission as to granting, 335, 560, 561. 


ADMINISTRATOR : 
limited, for the purposes of sale, duties of, 286. 
jurisdiction of Court to appoint limited, extended, 560. - 


(See PprsonaL REPRESENTATIVE.) 
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ADVANCE : 
to landlords for payment of compensation for improvements, 195. 
a for improvement of waste land, 196. 
to tenants for purchase of their holdings, 196, 312, 366. 
of whole price, 313, 366. 
under Irish Church Act, terms of repayment alterea, 388, 389. 
conditions of holdings subject to, 196, 197, 317-320, 372. 
priority of charges for, 199, 429, 430. 
limit on amount of, to one tenant, 322, 451, 500, 501. 
certificate of sum due in respect of, 438. 
application of resident tenants preferred, 366. 
notification of conditional sanction of, 825. 
secured by guarantee deposit, 366. 
terms of repayment of, 315-316, 372-373, 465, 563-565. 
charging order in respect of, 373, 428. 
to cover stamp duty and fees, 383. 
sum due for, when declared an irrecoverable debt, 370, 371. 
payment of, into Bank of Ireland, 419, 840, 841. 
effect of order sanctioning, as to rent and interest, 575-576. 
for purchase of lands adjoining tenants’ holding, 453, 454, 605-6. 
Bs * limit on, 454. 
when to be in land stock, 458. 
repayment of, where three-fourths of purchase money only is advanced, 465. 
in cash, to be made, as long as funds are available, 466. 
not to be made for purchase of holdings already subject to annuities, 466. 
allocation of sums available for, in proportion to rateable value of holdings, 467 
in respect of tenancies created for the purpose of sales, 469. 
payment of interest on purchase money prior to making of, 828. 
evidence of occupancy prior to making of, 827. 
for purchase of holdings by payment of a fine and a rentcharge, 576. 
further, for redemption of the rentcharge, 577. 
order sanctioning, when and how to be made, 824, 825. 
not to be made, if interest is in arrear, 828. 
rules as to payment of, into Bank of Ireland, 840. 
lodgment of application for, in cases of sales by the Land Judge, 655. 
privity of, Accountant-General for lodgment of, 631. 
final order for, 828, 831. 
total limit of, for county, may be exceeded, 466, 605. 
for purchase of small holdings, 588, 604. 
to a purchaser as trustee excluded from £3,000 limit, 451. 
Land Commission not bound to make, of price fixed by Land Judge, 584. 
sanctioned by Land Commission, consideration of, by Land Judge, 655. 
(See PurRcHASE or Houprines. ANNUITY.) 


AFFIDAVIT : 
on application for precept to restrain waste, 70. 
of service of notices under Land Act, 1887, 610, 685-686. 
be 7" for order for possession under Land Purchase Act, 1891, 612 
what questions, as a rule, tried by, 727-728. 
rules as to taking of, in Land Commission, 727-729. 
signature of marksman to, how to be witnessed, 728. 
alterations or erasures in, 729. 
rules as to, in Land Purchase Department, generaily, 850, 851. 
before whom to be sworn out of Ireland, 850. 
not to be sworn before vendor, his agent, or solicitor, 8*1. 
certified copies of, 729. 
directions for preparation of, 728, 850. 
defective, Commission may receive, 851. 
verifying originating statement, 811 
‘i agreements, 821, 879. 
ie occupancy, 827. 
ee to transter proceedings from Ciyil Bill Court to Land Commission, 
(See Tasue or Forms.) 
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AGENT : 
signature of, to lease, 10, 12. 
» to notice to quit, 203, 218. 
% to agreement fixing fair rent, 752-753. 
5) to notice under Sec. 7 of Land Act, 1887, 408 
notice to quit given by, when valid, 218. 
service of notices upon, in Land Commission Court, 723, 724. 
AGISTMENT : 
not to be deemed sub-letting, 48, 241, 243. 248, 
does not create tenancy, 221, 343. 
letting for, excluded from Land Acts, 353, 360. 
_ Fr claims for compensation, 181. 
need not be determined by notice to quit, 221. 
x may last for number of years, 243. 
AGREEMENT : 
definition of, in Landlord and Tenant Act, 1860, 2. 
as to lands, when it must be in writing, 11. 
specific performance of, for lease, 16. 
to assign lease, with clause against alienation, good, 33. 
waiver of breach of, in lease, 83. 
fixing fair rent, 264, 271, 556, 752. 
5 with leaseholder, 393, 754. 
fa costs of, 770. 
pe requires no stamp, 271, 752. 
=F may antedate term, 271. 
bs jurisdiction to remove from file, 272, 752. 
* judicial term, in case of, 516-7. } 
e how to be signed, 271, 739, 752. 
“3 forms of, 791, 792. 
“0 when rent is said to be “ fixed” in ease of, 271. 
0 when statutory term begins, 515. 
x objections to filing of, 752, 753. 
os specific performance of, 271, 752. 
» + Opposition by mortgagee to, 272. 
ry with middleman, how far binding on head landlord, 289. 
. with tenant reinstated, 295, 299. 
¥ how far an estoppel, 515. 
x included in ‘ application to fix fair rent,” 592. 
5 application not to file, on ground of fraud, 753. 
3 lodgment in Court, 752. 
ne original and copy to be lodged if Civil Bill Court selected, 753. 


7 filing of, 752. 
* certificate of filing of, how obtained, 729. 
5 tenant’s signature to, how to be witnessed, 739. 


a between tenant and sub-tenant does not bind landlord, 753. 
for a lease, included in term lease, 208, 301. 
special, as to costs, 765-766. 
to convert tenancy into fixed tenancy, form of, 797. 
sub-letting in violation of, how far void, 46-49, 550, 551. 
for consolidation or partition of holdings, 556, 759. 
altering terms of judicial tenancies, 556. 
ns Fe Pe, 5, Tules as to, 759. 
lodgment of, with Land Commission, 759. 
between landlord and tenant for assignment of portion of holding, 556, 558. 
A ah surrender of He fs 556. 
” ” creation of present tenancy 556, 558. 
” 5 abridgement of statutory term, 556, 558. 
% as alteration of fair rent, 556. 
for purchase of holdings by tenants, 366. (See PURCHASE OF Ho pines.) 
” ” who may enter into, 369, 420. 
” 9 power of Land Commission to enforce, 
vary, or rescind, 380. 
ny s periodical notices of, lodgment of, 761. 
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AGREEMENT—con. 
for purchase of holdings, rules as to, 821, 822, 824. 
forms of, 878, 911-912. 
certified copies of, 860. 
must be signed by trustees or limited owners 
personally, 880. 
fiat of, by Land Commission, 572. 
does not convert interest of purchaser into real 
estate, 573. 
effect of, on right to recover arrears of rent, 575, 576. 
subject to a rentcharge, 576, 854. 
documents to be lodged with, 822. 
directions as to preparation of, 879. 
as to redemption price of superior interests, parties to, 427, 573. 
(See Contract. Leass. Purcuasror Honpines. Sprcrric PERFORMANCE.) 


AGRICULTURAL GRANT: 
- tenant to have any benefit of, in respect of county cess, 268-269. 
landlord to have any benefit of, in respect of poor rate, 268, 269. 


AGRICULTURAL HOLDING : 

notice to quit in respect of, 215, 224. 

Land Acts, 1870 to 1896, only apply to, 209, 517, 519. 

Notice to Quit Act, 1876, only applies to, 224. 

classes of holdings, held to be such, 209, 523. 
“a held not to be such, 524. 

market garden may be, 523. 

town- park used as, 414, 542. 

(See N on- AGRICULTURAL Houtpine. ReESsmpENTIAL HOLDING.) | 


AGRICULTURAL LABOURER (see LABOURER). 


AGRICULTURAL LEASE By LimrrepD OwnEr. 
power to grant, 190-1. 
application for confirmation of, 668, 669. 
forms, 677, 678. 


ALIENATION (see COVENANT AGAINST ALIENATION. ASSIGNMENT). 
ALLOCATION : 
rules as to, in Land Purchase Department, 834. 
form of schedule, 888. 
of proceeds of sale of a holding sold by Land Commission 835. 
certificate of funds to be produced upon, 837. 
final schedule, dispensed with, when, 869. 


ALLOTMENT (see CorraGr ALLOTMENT). 


ALLOWANCES FOR IMPROVEMENTS : 
particulars of, ordered to be given, 749, 763. 


ALTERATION oF JuprcrAL Rents: 
under Land Act, 1887, Sec. 29, 439. 


AMALGAMATION OF Smatn Honprnes : 
powers of Congested Districts Board as to, 589, 590. 


AMENDMENT : 
powers of, by Land Commission, 336, 337, 722. 
of originating statement, 812. 
of vesting order by Judicial Commissioner, 827. 
of first term notice into second term notice refused, 337. 
ANNUITANT : 
death of, after order for redemption, and before payment, 428. 
ANNUITY : 
payable to Land Commission, nature of, 430. 
-, , mode of calculating, 563, 564. 
- f change in amount “of, 565. 
o a pr iority of charge for, 199, 429. 
«s fs gale days, when payable, 429. 


LS 
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ANNUITY—con. 
payable to Land Commission, reduction of amount of, im certain cases, 431— 
438, 563-565. 
3 rr, extension of term of, under special circum- 
stances, 431-438. 

“ periodical reduction of, 563-5. 

3 3 certificate of sum due in respect of, 564. 

5 A application not to reduce, at end of decade, 866. 
apportionment and redemption of, 424-426, 477-8, 567-571, 573, 830-832. 
power of Land Commission to sell subject to, 384. 
due to Board of Works for advances, under Land Act, 1870, 199, 200. 

5 powers of owner to redeem, 200, 201. 
oF , Board to commute and compromise, 201. 
charging order by Civil Bill Court in respect of, 202. 
advance under Land Purchase Act secured by, may be redeemed, 372. 
eS perme of compensation under Land Act, 1870, to limited owner, 190, 
terms of repayment of, under Irish Church Act, altered, 388. 
included in term “ superior interest ” under Land Purchase Acts, 568. 
forms of statement of facts for apportionment of, 635, 885. 
contingent liability for, 574. 
regulations as to apportionment of, in Land Judges’ Court, 626. 
(See ArnEARS OF ANNUITY. Rent. PuRcHASE ANNUITY.) 


APPEAL : 
to Land Commission from Sub-Commissions, 330, 735-738. 
5 from Civil Bill Court, 332, 737. 
under Land Act, 1870, 332, 665, 736. 
to include requisition for re-hearing, 720. 
- rules as to, 735, 738. 
re notice of, must be stamped, 737-738. 
“A must state grounds, 331, 561. 
in Dublin, to be heard at Four Courts, 642. 
withdrawal of, 737. 
rent payable by tenant pending, 269. 
if judicial rent is altered, 331. 
original notice of, to be lodged, 735, 736. 
general rules as to costs of, 767-769. 
5 forms of notices of, in fair rent cases, 803, 804. 
section of Land Act, 1887, as to, 443. 
where ejectment and fair rent applications have been consolidated, 403. 
none from award of Court of Arbitration, 188, 329. 
definition of, in Land Commission Rules, 720. 
under Land Law Acts, grounds of, to be stated in notice, 561, WM 
from one Commissioner, Sub-Commission or County Court, rules as to, 
735-737. 
bP 7 ” ” 3) ” bed forms, 803, 804. 
from Land Commission to Court of Appeal, 333, 335, 387. 
rules as to, 738, 739. 
- 3 a 5 application for leave for, 738, 
from orders of one Commissioner under Land Purchase Acts, 386, 586-587. 
853, 854. 
death of party pending, effect under Land Act, 1870, 670. 
from order of Land Judge, under Land Act, 1896, 40th Section, 580. 
Pe = Pa rules. as to, 649. 
under Land Purchase Acts, rules as to, 853, 854. 
(See Court or APPEAL.) 


APPEARANCE : 

in Land Purchase Department, rules as to, 814, 815. 
form of general certificate of, 877. 
A " os ie certificate of entry of, 878. 
transfer of, from Land Commission to Land J udges’ Court, 624. 
general or special, 815. 
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APPEARANCE—con. 
wrongly entered may be cancelled, 815. 
notice of withdrawal of, 7b. 
certificate, 7b. 
(See SERVICE.) 


APPLICATION : 
to fix fair rent (see Fair RENT). 
to extend time for sale (see SALE or TENANCY). 
af for redemption, 281, 283. hoa 
to stay proceedings, pending an application to fix a judicial rent, 281, 284, 285. 
3 until payment of costs, 727. 
on first occasion of sitting of Land Commission Court, 365, 516. 
by lessee to be deemed a present tenant, 391. 
Hs a - rules as to, 748. 
meaning of term, in Land Acts, 393, 515, 592. 
to set aside lease or grant in perpetuity, 400, 401. 
for advances for purchases in Land Judges’ Court, rules, 855. 
a ig A ne form of, 892. 
for negotiation of sales by Land Commission, 856. 
to Commissioners in Land Purchase Department, 845. 
reference to, applies to agreement fixing fair rent, 592. 
effect on, of previous decision respecting holding, 597, 598. 
by landlord to Land Commission to purchase estate for re-sale, form, 893. 
under Redemption of Rent Act, rules, 857-859. 
as oo forms, 893-896. 
to declare sale void, 741. 
“e) - form, 774. 


APPOINTMENT : 
letting to tenant during, 353. 
(See TEMPORARY CONVENIENCE.) 


APPORTIONMENT : 
of rent, under emblement Section of Landlord and Tenant Act, 1860, 69. 
F where lands taken under compulsory powers, 89. 
es upon death of landlord, 92, 93. 
5 in Bankruptey. Addenda (p. 92). 
a none, on sales in Landed Estates Court, 92. 
i when the tenancy determines between two gale days, 93. 
34 on acquisition of land charged with fee-farm rent, 934. 
- upon sales under Land Purchase Acts, 326, 380, 424, 425, 567-570, 
830-832. 
- upon partition of holding, 518. 
- between two superior landlords, 553. 
3 x % x rules as to, 759. 
» » » 09 form, 805. 
of annuities, rents, and rentcharges, 424-426, 567. 
a 5 we procedure for, 830-832. 
of land improvement and drainage charges, 626, 830. 
forms of statements of facts, &c., for, 6832-636, 882-886. 
powers of Land Judges under Land Act, 1870, as to, 194. 
* y under Land Acts, 425. 
of Crown rents, Quit rents, and Tithe rentcharges, &c., 420, 421. 
0 Af . procedure for, 830-832. 
power of, in Land Commission extended to superior interests, 567. 
extension of power, by Land Act, 1896, as to, 573. 
of charges becween purchase money and rentcharge, 577. 
of annuity on subdivision of holding, purchased under Land Purchase Acts, 578. 
percey crt © of, to be endorsed on instrument creating superior interest, 
627, 831. 
of rent on severance of landlord’s interest, 553, 554, 
4 % z application for, 759, Form of, 805. 
of purchase annuity upon subdivision, 319, 578. 
of tithe rentcharge payable to Land Commission, 626, 830. 
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APPORTIONMENT— con. 
of superior interests, rules as to, 880-832. 


3 ar, final order for, when to issue, 831. 

2 i sealed counterparts of order for, 831. 

PY 5 forms for, 882-886. 

3 < where proceedings originated in Land Judges’ Court, 
rules, 626-628. 

ns *5 where proceedings originated in Land J udges’ Court, 


forms, 632-640. 
Pe 3 application for, to be on notice, 830. 
As ys statement of facts for, 627. 
a % Ordnance map with, 627. 
5 ss statement of facts may be dispensed with, 868. 
- costs of, 864. 
(See REDEMPTION. SUPERIOR INTERESTS.) 


APPURTENANCE : 
what passes under term, in lease, 15. 
right of turbary, may be, 60. 


ARBITRATION : : 
reference to generally, 328. 
oe : form, 796. 
rules as to, under Land Acts, 756-757. 
no appeal from, award of Court of, 188, 329. 
incorporation of Sce. 25 of Land Act, 1870, as to, 326. 
as to redemption of annuities and charges, 424, 629, 833. 
court of, deemed “ the court,” under Land Act, 1870, 187. 
procedure in court of, under Land Act, 1870, 188, 210. 
af - e forms, 674. 
as to price at which rentcharge or annuity is to be redeemed, 833. 
form of request to appoint arbitrator for, 637. 
forms of submission to, 638, 674, 796, 886. 
form of award, 638, 887. 
award may be recorded, 757. 
as to redemption of superior interests, rules, 629, 630, 833. 
a os forms, 637, 639, 886, 887. 
AREA : 
change in, does not necessarily change tenancy, 297, 349. 


ARRANGING DEBTOR : 
may create a tenancy, 6. 
may be entitled to year’s rent under 9 Anne ec. 8, 98. 


ARREARS OF ANNUITY: 
how to be recovered, 370, 417, 418, 429. 
when to be declared an “ irrecoverable debt,” 417, 418. 
guarantee deposit, when to be applied in discharge of, 370, 417, 418, 479, 480 . 
reduction of interest not to take place when there are, 433, 437. 
limitation as to recovery of, under Land Act, 1870, 200. 
certificate, to be evidence of amount of, due, 430, 438. 
(See Annuity, Powsrr or SALEz.) 


ARREARS OF INTEREST : 
to be paid before making of advances, 828. 


ARREARS OF RENT: 
claim of landlord for, on sale of tenancy, 229, 238, 743-745. 
” ” ” ” forms, T7119. 
» % notice disputing, 745. 
” ” ” ” form, 780. ’ 
power of Land Judge to remit, 429. 
liability for, how affected by agreement under Land Purchase Acts, 575. 
civil bill for, form, 696. 
right of immediate landlord to sue sub-tenant for, 553. 
how dealt with on sale under Land Act, 1896, Sec. 40, 585. 
(See Rent. Sate or TENANCY.) 
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ASSIGNEE 

who is, 40. 

covenants binding on, 41. 

included in term “ lessee,”’ 303, 394. 

in bankruptey (see BANKRUPTCY). 

of tenant may apply for restitution, 123. 

person in possession deemed to be, 88. 

surrender by, 19. 

liability of, to landlord and original lessee, 25, 26. 
%) when it ceases, on assignment over, 43. 
90 where lease contains clause against assignment, 35. 
- of part of demised premises, 36, 41, 89: 

of landlord, entitled to benefit of covenants, 36. 

within meaning of Licensing Acts, 131. 


ASSIGNMENT (see SALE OF TENANCY) : 

covenant against (see COVENANT AGAINST ALIENATION). 

what constitutes, 352. 

of tenancies must be in writing, 24. 

history of law, as to, 24, 25. 

by operation of law, 26, 32, 42, 

effect of, in violation of covenant, 30. 

ulegality of, must be pleaded, 30. 

of holdings purchased under Land Act, 1870, 196. 

5 3 Land Purchase Acts, 197, 319. 
a release of forfeiture incurred by, 436. 
by purchaser during proceedings in Land Purchase Department, rules as to, 844. 
of portion of a holding, 556, 558. 
when voluntary, how far a “ sale,” 560. 
» retrospective operation of Act of 1896 as to, 598. 

(See Votunrary ASSIGNMENT). 
by personal representative, 32. 
of holding, agreement as to, 556, 759. 
vs form, 799. 
notice of contents of, 42, 43. 
of tenancies, 25. 


(See Locan Recisrration oF TrtiE Act.) 


ASSISTANT COMMISSIONERS : 
appointment and powers of, 330, 481-483. 
tenure of, 721. 
(See Sus-Commissions.) 


ATTACHMENT : 
order under Land Act, 1870, may be enforced by, 187. 
writ of, may be issued to enforce order of Land Commission, 851. 
», ules as to, and form of, 852. 


ATTENDANCES : 


of officers in Land Purchase Department for production of documents, &e., 
860, 861. 


of solicitors on motions, 86]. . 


Artornry, Powsrr or: 


agreements under, 821, 822, 880. 
(See Powmr or ATTORNEY.) 


ATTORNMENT : 


may be signed by occupier on execution of writ of possession, 138, 148. 
distinction between, and acknowledgment, 138, 148. 
form of, 155, 706. 
effect of, on character of tenancy, 351, 599. 
(See Mippteman. Sus-TENANT.) perm 


Awarp (see ARBITRATION). 
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Batter : 
liability of land agent for acts of, in effecting a distress, 95. 


Bank oF IRELAND: 
payment of advances into, 418. 
i 4 application for, 840, 841. 
i redemption money of rentcharges, &e., iato, 477. 
“5 ” - rules as to, 830-834. 


BANKRUPTCY : 
of tenant, effect, 27, 254. 
landlord accepting rent from tenant, estopped from setting wp, 254. 
apportionment of rent in. Addenda (p. 92.) 
of tenant-purchaser, 317, 844. 
valid ground of objection to purchaser of tenancy, 236° 
sale of tenancy in, 254, 746. 
x fees on, 769. 
forms of notice of, 779. 
statutory conditions respecting, 248, 254. 
vesting of tenancy in assignees in, 254. 
assignees in, rights as to tenancies created by arranging debtor, 6. 
a5 where lease contains clause against alienation, 32. 
% liability of, for rent, personally, 42. 
rs rights as to trade fixtures, &e., 46. 
right as to fixing fair rents, 344, 723. 
landlord’s right of distress in case of, 96, 99. 

a , to year’s rent under 9 Anne, chap. 8, in case of, 98, 99. 
ejectment for breach of condition against, not a disturbance, 178. 
notice to quit, in case of tenant’s, 215. 
condition determining future tenancy on, 247, 310. 


BagRISTER : 
not to be deemed to have retired from practice on appointment as commissioners 
386 (see COUNSEL). 


Bequest or TENANCY : 
generally, 24, 243, 244. 
notice to landlord of, 747. Forms, 781. 
good, notwithstanding clause against assignment, 32. 
of holding purchased by tenant, 318. 
(See DnvisrE. LEGATEB.) 


Bit or EXCHANGE: 
given for rent, effect, 88. 


Boarp or WorkKS: 
charge in favour of, how dealt with, 318. 
priority of charges payable to, 199, 429, 430. 
advances by, for reclamation of waste land, 196, 320, 321. 
“ for compensation for improvements, 195. 
transfer of powers of, to Land Cornmission, 323. 
advances by, to tenants for purchase of holdings, 196. 
reduction of interest on loans by, 482. 
advances by, for building labourers’ cottages, 294. 
loan repayable to, out of sum awarded as compensation for improvements, 321. 
notice of filing of originating statement, and requisition to. 813. 
requisition to, as to charges affecting lands, rules, 814 
es 3 _ form, 875. 
. (See ANNUITY.) 
Boe : 
demise of, what rights it confers, 59-60. 
power of Land Commission to purchase, 456. 
grant of privilege of turbary in respect of, aid. 
(See Tursary Act. TuRF.) 


Bona Froge Occupation (see OccuPATION). 
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Bumuprne : 
erection of unsuitable, is waste, 56. 
when unoccupied, not liable to poor rate, 80. 
statutory condition against dilapidation of, 248. 
resumption for purpose of, 250, 257, 263, 397, 513, 546. 
age of, presumption arising from, 276. 
erected before execution of lease, 275. ; : 
erected more than 20 years, claim for, not extinguished, 272. 
compensation for, under Land Act, 1870, 169. ; . 
letting of land required for, deemed to be for temporary convenience, 292, 362-3. 
made by tenant, exemption from rent in respect of, 509, 512. ‘ 
fair rent may be fixed, notwithstanding power of landlord to resume for, 546. 
(See Dwettinc Houss. Improvements. PERMANENT Bui.pincs.) 


Burnine : 
of land, forbidden, 61. 
of buildings by accident, right to surrender lease, 73. 


Capitan Money : 
definition of, in Settled Land Act, 950. 
investment of, under Settled Land Act, 950, 951. 
application of, where settled land is sold under L. P. Acts, 374, 375, 382, 
473, 477. 
is in redemption of terminable charges, 473. 
3 where advances are paid into Bank of Ireland, 419. 
CARETAKER : 
agreement to become, need not be stamped, 143. 
under Land Judge, delivery of possession by, enforceable by attachment, 145. 
tenant deemed to be, where notice served under Land Act, 1887, Sec. 7, 404, 
409. 
may be removed from possession, when, 141, 405. 
procedure on obtaining possession from, 141, 407. 
mode of service of summons upon, 145, 610, 687. 
agreement to become, may constitute a surrender, 22. 
form of notice to constitute tenant a, 447. 
(See PERMISSIVE Occupant.) 


Case STarep - 
by Justices, for opinion of High Court, 144. 
by Land Commission for Court of Appeal, 333, 335. 
55 5 . ‘? regulations as to, 738. 
ee * ‘f Rs settlement of, by Judicial Com- 
missioner, 738. 
by Commissioner on question of law under Land Purchase Acts, 483, 853. 
(See QUESTION or Law.) 
CAUSE : 
against conditional order in L.. P. Department, 847, 848, 


CERTIFICATE : 
of sum due in respect of advances, 200, 430, 438, 962. 
of apportionment of land improvement or drainage charge, 420. 
of demand for, and non-payment of costs, form, 805. 
single, where several on same estate, 631. 
of lodgment of rent and costs with Clerk of Crown and Peace, 705. 
of filing of originating agreement, form, 792. 
7 under 17th Sec. Land Act, 1896, form, 800. 
form of, for registering a lis pendens, 877. 
% of appearances in Land Purchase Department, 815, 878. 
:; to register apprentice or clerk, 896, 
(See Lanp Curtiricare.) 3 
CERTIFIED Copins : 
of orders, how obtained, 729, 860. 
of affidavits and other documents, 729, 751, 860. 
of orders fixing judicial rent, 129) FOL. 
requisition for, form, 790. 
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CERTIORARI : 
proceedings of Land Commission, not to be removed by, 333. 
award of court of arbitration, not to be removed by, 188, 329. 
to quash wrongful order of Justices, 151. 
to remove decree for compensation to Superior Court, 188. 


Crstur que TRUST: 
notice to quit given by, when valid, 218. 


CESTUI QUE VIB: 
presumption as to death of, 129, 921. 


CHAIRMAN * 
definition of, in L. & T. Act, 1860, 2. 
(See County Court JUDGE.) 


CuaAncrEry LETTINGS ° 
operation of, by way of estoppel, 13. 
are lettings for temporary convenience, 292, 361. 
compensation under Land Act, 1870, in case of, 181, 182. 
not within sec. 15 of Land Act, 1881, 289. 
how far within Land Purchase Acts, 367, 580, 586. 
(See Court LeErrinc.) 
CHANGE : 
of parties by death, rules as to, in Land Purchase Department, 844. 
(See DEATE.) 
CHARGES : 
priority, 374, 429. 
definition of various, 445. 
subject to which, sale to tenant may be made, 569. 
not deemed to be incumbrances under Land Act, 1870, 193. 
vesting order made subject to what, 376, 378. 
to attach to purchase money on sale by vesting order, 379. 
power of Land Commission as to, 379-381, 573-4. 
power to create, upon holdings purchased under Land Acts, 196, 197, 319 
Pe is upon tenancies under Land Act, 1881, 740. 
to attach to purchase money when redeemed, 424. 
application of “ capital money ” in redemption of terminable, 472. 
(See RENTCHARGE. SUPERIOR LNTEREST.) 


CHARGING ORDER : 
to secure repayment of advance, 428, 828. 
by Civil Bill Court, under Land Act, 1870, 202. 
rules as to, 667, 668. Forms, 675, 677. 


” ” 
CHARITIES : 
trustees for, deemed “ limited owners ” under Land Act, 1870, 189. 
. may sell estates to Land Commission, 316. 
Be may sell to tenants under Land Purchase Acts, how, 368, 446, 469 


Cuurca Property DEPARTMENT : 
notice of filing of originating statement, and requisition to, 813. Form, 874. 
redemption of rent and rentcharges payable to, 832. 


CuurRcH TEMPORALITIES COMMISSIONERS : 
rules of, to remain in force, 719. 
alteration of terms of repayment of advances to tenants by, 433-436, 565. 
transfer of powers and property of, to Land Commission, 719. 


Civit Brut Court: 
jurisdiction of, in actions for rent, 85. 


ae in actions for use and occupation, 89. 
5 in ejectments for non-payment of rent, 99, 108. 
‘s eg for overholding, 128, 131. 


f. a for deserted tenements, 136. 

- a where acknowledgments are signed, 138. 

Ps + where lands are situated in two counties, 150. 
ve where title to lands is involved, 152. 

under Land Act, 1881, 323. 
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Civit Bint Court—con. 
equitable defence to ejectments, in, 113. ( 
power to confirm lease by limited owner, 190, 667, 669. 
charging order by, in respect of annuity, 202. : 
power of, to grant limited administration, 204, 286, 287, 326, 327, 560-561. 
power of, to appoint guardian to person under disability, 205. 
costs in ejectments and actions for rent within jurisdiction of, 339, 340. 
rules of Land Commission under Land Act, 1881, apply in, 719. 
transfer of proceedings from, to Land Commission, 324, 733-735. 
powers of, under Land Act, 1870, 187-188, 662. 
appeals from, under Land Act, 1870, 332, 665, 666, 731, 736, 737. 
jurisdiction, under Settled Land Act, 955. 
rules of, under Land Act, 1887, 444, 684-688. 
stay upon decree of, under Land Act, 1887, 440-443. 
schedules of fees in ejectments in, 711, 713. 
notice of application to, to fix fair rent by, forms, 710, 782-786. 
ejectment for overholding may be removed from, to High Court, 131. 


Civin Birt DeEcrer . 
stay upon, under Land Act, 1887, Sec. 30, 440-443. 
days and hours, when it may be executed, 932. 
execution of, after part payment, in ejectment for non-payment of rent, 108. 
ra to be stayed, if rent paid, in ejectments, 117-118. 
duty of Clerk of the Peace as to issue of, in ejectments, 119, 410. 
» Sheriff as to execution of, 410. 
attornment of occupiers on execution of, 147. 
renewal of, 149. 
for compensation, provisions of Land Act, 1870, as to, 185. 
i may be varied, or rescinded, when, 187. 
“ how to be enforced, 187. 
Bs forms of, 664, 673, 674. 
execution of, not restrained by injunction, 252. 
a 3 or by Land Commission, 283-284, 336. 
in ejectment, execution of, determines tenancy, 298. 
of payable by instalments, is not within Sec. 7 of Land Act, 1887, 
411, 442, 
payable by instalments, may be executed after a year, 442. 
: 5 period of redemption in cases of, 443. 
re rules as to, under Landlord and Tenant Act, 1860, 680-683. 
re 95 He Land Act, 1887, 684~685. 
an . . Land Act, 1896, Sec. 12, 682-3. 


Crvit Bri Procsss : 
rules as to service of, under Landlord and Tenant Act, 1860, 679. 
on whom to be served in ejectments, 110-112. 
CLAIMANTS AND INCUMBRANCERS : 
notice to, in Land Purchase Department, of filing of originating statement, 813. 
” ” ” ” Form, 874, 
, of conditional sanction of advances, 825. 
final notice to, in Land Commission, 869. 
3 oa a ts service of, upon whom, 869. 
oD x a forms of, 904. 
) in Land Judge’s Court, 625. 
” ” ” form of, 632. 
(See INCUMBRANCER.) 
CLAIMS UNDER LANDLORD AND TENANT Act, 1870. 
(See COMPENSATION FOR DISTURBANCR. COMPENSATION FoR IMPROVEMENTS. 
Notice or Cua For ComPENSATION.) 
Curar Days (see Timi.) 


CLERK OF THE PEACE: 
definition. of, in Landlord and Tenant Act, 1860, 2. 
lodgment of rent with, in ejectment, 116-117. 
duty of, as regards issue of ejectment decree, 119, 410, 687-688. 
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CLERK OF THE PHACE—con. 
to register decrees in ejectment, 150. 
remuneration of, for additional duties, 327. 
duties of, under Land Act, 1870, 663, 664, 666, 667. 
4 under Land Commission Rules, 731. 
service upon, how effected, 726. 


COMMENCEMENT : 
of tenancy, presumption as to, 19. 


COMMISSION : 
for examination of witnesses, 333, 336. 
rs rs ey form, 890. 
(See Lanp Commission. Wrrnsss.) 


COMMISSIONER : 
jurisdiction of single, 330. 
to remove agreement, fixing rent from file, 331. 
(See LAND CoMMISSION. ) 


Commissroners or Pustic Works (see Board or Works) : 
certificate of sum due to, 438. 


Commisstoners or Woops, Forssts, &c. : a 
notice to, of filing of originating statement, 814. Form, 875. 
apportionment of charges payable to, 830. 


Commrrrer, of estate of Lunatic (see Disasiiry. LuNaric). 
Common, Right of (see EASEMENTS). 


CoMPANY : 
service of notices upon, in Land Commission, 724. 
consents by, how signified, 739. 
(See CorPORATION.) 


COMPENSATION : 
in respect of payment to incoming tenant, 177. 
on resumption by landlord for a home farm, 309. 
to landlord, for breach of statutory condition, 282. 
deposit of, by landlord, 665. 
landlord’s notice disputing claim, forms, 672. 
resumption of holding (see ResumMprioy). 
claim both for disturbance and improvements, 172. 
(See CoMPENSAPION FOR DISTURBANCE. CoMPENSATION FOR IMPROVEMENTS.) 


CoMPENSATION FOR DISTURBANCE : 
tenant who quits his tenancy on sale, is not entitled to, 229, 238. 
in case of future tenancies, 246-247. 
amendment of law as to, by Land Act, 1881, 258-259. 
scale of, under Act of 1870, 165, 166, 259. 
breach of statutory conditions deprives tenant of right to, 282. 
none, on resumption by landlord under Land Act, 1881, 258. 
deduction of sums due to landlord, 166. 
in case of holdings subject to Ulster Custom, 160. 
tenants deprived of right to compensation, how, 166, 167, 184. 
contracts not to claim, how far valid, 167. 
classes of holdings excluded from right to, 181, 182. 
in respect of payment by incoming tenant, ie 
proceedings in respect of claims for, 182, 657-660. 
when sub-tenants are entitled to, 185. 
until paid or deposited, tenant cannot be evicted, 186. 
tenant at will, when entitled to, 206-7. 
executor of tenant for life not entitled to, 168. 
claim for, form, 671. 
under Ulster Custom, form, 672. 
decree for, form, 673, 674. 
dismiss, form, 673, 674. 
mesne rates may be set off against, 174, 185, 186. 
(See Novice or CLAIM.) 
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CoMPENSATION FoR IMPROVEMENTS : 
under Land Act, 1870, provisions as to, 169-174. 
improvements: excepted, 170-171. 
deduction of sums due to landlord, 170-171. 4 
reduction of, according to certain circumstances, 171. 
contract not to claim, how far void, 171, 179, 180. 
where sum paid by incoming tenant for, 177. 
proceedings in respect of, 182, 183, 657-660. 
where sub-tenants are interested, 185. 
payable by “ limited owner,” 189. 
advances by Board of Works for, 195. 
tenant allewed to sell, deprived of, when, 170, 172, 229. 
effect of new lease on right to, 172. 
equities between landlord and tenant to be considered, 183-184. 
until paid or deposited, tenant cannot be evicted, 186. 
rules as to deposit of amount awarded for, 665. 
appeal from decree for, 332, 665, 736. 
order to charge holding with annuity in respect of, 667. Form, 677. 
tenant at will, when entitled to, 206. 
tenant who has sold his tenancy not entitled to, 229. 
in case of future tenancies, 247. 
amendment of law as to, by Land Act, 1881, 260. 
time of enjoyment of improvements, how far, 171, 275, 512, 513. 
what amounts to, generally, 275, 512. 
receipt for, how far binding, 275. 
right to, how far a test of right to be exempt from rent on improvements, 
272, 399, 512. j 
in case of holdings subject to Ulster Custom, 160, 513, 595. 
in respect of town-parks, demesne lands, and pasture holdings, 181, 182. 
jurisdiction of Land Commission as regards claims for, 324. 
proceedings for, cannot be transferred to Land Commission, 324, 734. 
tenant, when deemed to have received, 509-512. 
letting of land on lease, not deemed to be, 275, 509, 513. 
contract by tenant, not to claim, effect, 171, 180, 309, 509, 513. 
in respect of trees planted and registered, 450. 
schedule of fees on claims for, 716. 
paid to Board of Works where lands charged with repayment of loan, 174. 
claim for, form, 671 
decree for, form, 673. 
dismiss, form, 673. 
(See Improvements. Novick or CLAIM.) 


CoNACRE : 
not to be deemed sub-letting, 48, 241, 243, 248, 
nature of, 48, 241, 360. 
does not create tenancy, 360. 
letting for, excluded from Land Act, 1881, 353, 360. 
5 Fs claims for compensation, 181. 
no apportionment of money due for, 92. 
letting for, deprives of right to compensation for disturbance, when, 167. 
notice to quit unnecessary in case of lettings for, 221. 


ConDITIONAL ORDER 
showing cause against, in Land Purchase Department, 847-848. 
fixing rent on report of valuers, 755. 
for redemption of rent, under Act of 1891, 858. 
*n - " », notice of, form, 896. 


ConpiITIONS : 
of holdings, purchased under Land Act, 1870, 196. 
5 % ‘f Land Act, 1881, and Land Purchase Acts, 
d 197, 317, 810, S725ore: 
in leases, which apply to holdings under statutory terms, 396, 397. 
(See LEASE.) 
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ConpiTions oF Sau: 
of judicial tenancy, question arising on determinable under V. and P. Act, 232 


Conexstrep Districts : 
constitution of Board for, 486. 
powers and duties of Board for, 486, 491, 492, 505, 507. 
what districts are considered to be, 487, 488. 
amalgamation of small holdings in, 488. 
sale of holdings in, by Land Commission, 489, 490, 578, 606. 
aiding migration or emigration from, 491. 


Concxestep Districts Boarp : 
advance of moneys by Land Commission to, 587, 588. 
purchase of leasehold estates by, 588. 
sale of land by, to tenants of small holdings, 589. 
recovery of instalments by trustees of, 589. 
Acts affecting, 597, 598, 599. 
powers and remedies of Board of Works conferred upon, 962. 
power to acquire land, 505. 
may give guarantee, in lieu of guarantee deposit, 506. 
Lands Clauses Acts apply, where land is taken by, 507. 
recovery of moneys lent by, 487. 
acquisition of land by, 505. 
trustees of, 505. 
guarantee by, to make good purchaser’s default, 506. 
“6 »» sums paid under, application of, 506. 
" », Treasury to fix amount, 506-7. 
officers of Board, 507. 
sale of land by, 606. 
notice determining tenancy by, 606. 
tenant dissatisfied with new holding may apply to County Court, 607. 
compensation or erection of buildings for dissatisfied tenant, 607. 
new holding allotted to tenant by, 606-7. 
payment of value of former holding to dissatisfied tenant, 607. 
County Court order continuing charges, liabilities and equities on tenant's 
interest, 607. 
decision determining tenancy, final, 607. 
ss jurisdiction where lands situate in more than one county, 607. 
redemption of superior interests on purchase by, 603. 
stamp duty not payable on purchr se by, 604. 
service of notice determining tenancy, 607-8. 
costs may be awarded by County Court, 608. 
entry on holding by, during statutory term, 608. 
offer for purchase of estate by, 603. 
purchase of land by, elsewhere than in Congested District, 608. 


Concustep Districts Boarp Acts: 
rules under, 917-918. 
application to be commenced by request, 917. 
procedure on, 917-918. 
request and undertaking by, lodgment of, in Land Commission, 917. 
3 ss 4 form of, 919. 


” 


final order for advance, 918. 
payment of advance, 918. 
apportionment dispensing with statement of facts, 918. 
Land Purchase Rules to apply to proceedings under, 918. 


CoNSENT : 
Land Commission Rules as to, 739. 
title and form of, under Land Purchase Rules, 859, 860. 
to withdrawal of originating notice, 749. Form, 786. 
by lessees, as to fair rent, 393, 754. Form of, 793. 
by incumbrancer, to retention of guarantee deposit, not now necessary, Sis 
416, 417, 479. 
trustees may give, to application of funds for guarantee deposit, 416. 
of married woman, in Land Purchase Department, 845. 
3R 
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CONSENT—con. Fs 
as to determination of redemption price of rentcharge, &c., 427, 573. 
as to investments by trustees under Land Purchase Act, 1891, 473, 474. 
alteration of terms of judicial tenancy, by, 556-7, 558, 759-761. 
2 - 5 Forms, 799-800. 
by tenant for life, to sale being discharged from “ superior interest,” 568. 
fixing fair rent on, rules, 754. 
forms of, for fixing fair rent, 793. 
to have rent fixed by valuers, 754, 755. i 
to redemption under Redemption of Rent Act, rules, 857, 858. 
a » i a forms, 894, 895. 
to fix fair rent in pending case, 754. Form, 793. 
2 a on report of valuers, form, 795. : 
to refer originating notice to fix rent to two valuers, 761. Form, 805. 
ConsENT oF LANDLORD: 
to sub-letting, 46, 241, 305, 342, 346, 550. 
* when it must be in writing, 46, 347, 551. 
* when presumed, under Land Act, 1896, 550-551. 
to assignment, what evidence of, sufficient, on applications to fix fair rerts 
448, 455. 
to assignment of lease, with clause against alienation, 31, 34, 448, 455. 
when necessary to sale of tenancy, 227, 228. 
to sale of improvements with tenancy, 743. Form, 776. 
», under Ulster Custom, how far necessary, 162. 
(See COVENANT AGAINST ALIENATION. SUB-LETTING.) 
CONSIDERATION : 
sale includes alienation with or without, 343, 352. 
assignment of leasehold, without, how far voluntary, 26. 
(See VALUABLE CONSIDERATION. VOLUNTARY ASSIGNMENT.) 
ConsouipaAtep Finan Notice ro Tenants AND OccurriErs : 
may be dispensed with by Land Judge, when, 654. 
CONSOLIDATION : 
of proceedings when same question is raised in Land Commission, 730. 
costs in cases of, 766. 
of ejectment and fair rent application, 403, 684. 
of holdings, evidence of, 349. 
5 without destroying a present tenancy, when, 349. 
. agreement for, 556, 557, 759. 
ns rules as to, 759, 760. 
es prescribed form for, 799. 
Construction or TrRMs: 
rules as to, under Land Purchase Acts, 809, 810. 
as in Land Judges’ Court, 622. 
CONTEMPT : 
powers of Court of Arbitration and Civil Bill Court as to, 188. 
5 Land Commission as to, 333. 
CONTINUANCE IN Possussion : 
may create tenancy, 9, 17. 
is as against remainderman, 18, 
ContiInuinc PRocnEprines : 
in Land Commission on death of parties, 348. 
in Land Purchase De 
(See Duaru.) 
CONTRACT : 
relation of landlord. and tenant now founded on, 4. 
inconsistent with Land Acts, how far void, 309, 310. 


ies if Land Act, 1870, when valid, 167, 171, 180, 309. 
improvements made in pursuance of, 169-170, 399, 512. 
powers of tenant for life to make, 952. 


5 z " to complete, when made by predecessor, 956. 


partment, on death of purchasing tenant or vendor, 84:b. 
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Conrract or TENANCY: 

when it exists, 4. 

how construed, 5. 

definition of, in Land Act, 1881, 342, 343. 

sub-letting in breach of, effect, 47, 542, 543, 544, 550, 551 (see Sup-Lerrina) 

waiver by landlord, of breach of, 542, 546 (see WaAtvEr). 

enabling landlord to resume possession, effect, 546, 547. 

importance of provisions of, in demesne cases, 529. 

terms of, how affected by fixing fair rent, 269. 
a jurisdiction of Land Commission as to, 326, 

Land Commission order may be evidence of agreement to vary, 326. 
(See TENANCY.) 


CONVERSION : 
doctrine of, applied in case of sales under Land Purchase Acts, 381. 


CONVEYANCE : 
by mortgagee under Conveyancing Acts, 947, 948. 
agreement for sale by, now completed by vesting order, 378, 419. 
by Land Judge to Commission, 855. 
(See LAnpED Esrates Court CoNVEYANCE.) 


Conveyancine Act, 1881: 
sections of, incorporated by Land Purchase Acts, 947-949. 


Copies (CERTIFIED) : 
of documents, in Land Purchase Department, 860. 
(See CERTIFIED COPIES.) 


CORPORATION : 
service of notices upon, in Land Commission, 724. 
consents by, how signified, 739. 
a “limited owner ” under Land Act, 1870, 189. 
included in terms “ person” and “ party,” 207. 
may sell estate to Land Commission, 316. 
may sell to tenants under Land Purchase Acts, in what manner, 469, 470. 


Costs : 

question of, may involve question of law, 386. 

of preparing lease, who pays, 12. 

in actions for rent not exceeding £20, 339, 340. 

in ejectments for non-payment of rent, 108, 339. 

in ejectments for overholding, 132, 339. 

separate execution for, in ejectments, 119, 611. 

of proceedings for restitution, 126, 340, 406. 

security for, in ejectments for overholding, 133, 134. : 

may be awarded against one defendant only, 147. 

scale of, in Civil Bill ejectments, 444, 713. 

of claims for compensation under Land Act, 1870, 663. 

of sales in Landed Estates Court, under Land Act, 1870. 194. 

taxation of, in Civil Bill ejectment, 147. 
under Land Act, 1870, 663. 

ere in Land Judges’ Court, 631-632. 
in Land Commission, powers to issue execution for, 336. 
when awarded, 277, 765, 767. 
recovery of, 739, 740, 865. 
form of notice demanding payment of, 804. 
certificate of non-payment of, 805. 

i; me » writ of fiert facias for, 897. 

r d rules as to, under Land Law Acts, 765-768. 
schedule of, under Land Law Acts, 769-772. 
apportionment of, 766. 
increase of, under special circumstances, 766. 
of writ of fiers facias, 740. i 
special agreement as to, 765, 766. 
\ of valuer, appointed by Land Conimission, 324, 334- 
; of adjournment, 767. 


n 


” 
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Costs—con. 
in Land Commission on appeal, rules as to, 769. : 
liberty to administrator to issue execution for, 336. 
stay of proceedings on change of solicitor, until pay- 
ment of, 727. 
taxation of, 765, 766, 768. 
of motions, scale of, 772. 
53 Pa > for substitution of service, 726. 
of day, scale of, 772. 
of receivers, executors, &c., 768. 
of application to stay proceedings, 771. 
“ for resumption, 771. 
8 x schedule of, 769-772. 
in Land Purchase Department, priority of, 384, 640, 902. 
i an . of owner of tithe-rentcharge upon redemption, 
423. 
# a of arbitration, 833. 
5 . of apportionment, 864. 
- BS of incumbrancers, 862, 902. 
e “4 schedule of, under Land Purchase Acts, 


905-910. 

P e solicitor for landlord cannot recover, from 
tenant, 863. 

% % of persons entitled to superior interests, 
821, 864. 


- ts rules as to, generally, 862-864. 
* - where none prescribed, Land Judges’ practice 
to be followed, 870. 

3 By to be taxed, how, 863. 

Ps a proceedings as to recovery of, 865. 

ra ms of unreasonable objection to rental, 656. 
allowance of, in proceedings under Land Act, 1896, Section 40, 650. 
security for, on appeals under Land Act, 1896, Section 40, 649. 
capital money may be applied in payment of, under Settled Land Act, 951. 

(See Fers. TAXATION oF Costs.) 


Corracr ALLOTMENT : 
excluded from Land Acts, 1881 to 1896, 353, 364. 
ie claims for compensation, under Land Act, 1870, 182. 
must not exceed half an acre, 353, 364. 


Corrrmr TENANCY : 
in agricultural holdings, under L. & T. Act, 1860, 138, 139, 291. 
Jurisdiction of magistrates in ejectment for, 138. 


CouNsEL 
right of audience, in Land Commission Court, 340. 
fees payable to, in Land Commission Court, 771. 2 
- in ejectments in County Courts, 711-715. 
ss in claims for compensation under Land Act, 1870, 716. 
fees of, must be certified for under Land Purchase Rules, 864. 


CounTERCLAIM (see Srv-OFF). 


CoUNTERPART : 
proof of lease by, 52-53. 
right of tenant as to, 53. 


County . 
definition of, in L. & T. Act, 1860, 2. 
provisions as to application of Land Purchase Act,]1891, in each, 478, 605, 824. 
share of advances may be exceeded, when, 605 


County Cass ‘see Granp Jury Cuss). 
County Court (see Civ, Britt Court). 
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County Court JupcE: 
powers of, generally, to stay execution in ejectments, 441, 442, 
», under Land Act, 1870, 187, 188, 662, 663. 
appeals from stay of execution by, 443. 
when interested, proceedings to be in adjoining county, 150, 151. 
power to appoint a substitute for, 206, 327. 
provisions as to salary and pension of, 327, 328. 


County PERCENTAGE: 
abolished by Act of 1896, 566. 


Court: 
meaning of, under Land Act, 1870, 187, 191. 
ap os “3 1881, 323, 324, and 719. 
authorised investments for cash under control of, 473-477. 
(See Arprrration. Crvin Birn Court. Lanp Commisston, LANDED 
Estatrs Court.) 


Court Lerrine : 
operation of, by way of estoppel, 13. 
rights of tenants holding under, to purchase their holdings, 367, 580, 586. 
is for “ temporary convenience,” 361. 
nature of tenancy, 362. 
(See Cuancery Lerrincs. TrmPporary CONVENIENCE.) 


Court oF APPEAL: 
case may be stated for opinion of, 333. 
appeal to, by leave of Land Commission, 333. 
rules as to appeals to, 738. 
may hear additional evidence, 335. 
appeal to, on question of law under Land Purchase Acts, 387-388. 
(See AppEaL. Case STATED.) 


Court VALUER : 
reference to, 324, 333-4, 337, 754, 761, 764. 
evidence impugning report of, for bias, 337. 
in County Courts, appointment of, 443. 
A a directions to, 688. 
COVENANT : 
implied, on creation of new tenancy, 18. 
5, in lease on behalf of landlord, 73-76. 
7 a 5 tenant, 76-83. 
restrictive, of particular trades, 83. 
to renew, how construed, 303. 
AP effect of toties quoties, 303. 
assignee of landlord entitled to benefit of, 36. 
- tenant entitled to benefit of, 38. 
person not named in deed, right to sue on, 38. 
running with the land, 41, 933. 
waiver of, what amounts to, 83. 
in lease, how far applicable to statutory tenancy, 306, 396. 
to pay a penal rent, 396. 
improvements made in pursuance of, 169-170, 272, 399, 508, 511. 
personal, in lease, how affected by fixing of fair rent, 395. 
when valid, if inconsistent with Land Acts, 309. 
effect of redemption order under Land Act, 1887, Sec. 16, upon, 426. 
in lease, not to claim compensation, effect, 171, 180, 309, 509, 513. 
importance of, in reference to character of holding, 522, 529. 
* how far important, on question of demesne, 529. 
tor quiet enjoyment, non-payment of superior rent not breach of, 76. 


” 


CovENANT AGAINST ALIENATION : 
Sections of Landlord and Tenant Act, 1860, as to, 29, 35. 
how far now valid, 231, 310. 
in existing lease, effect in reference to Land Acts, 397. 
ejectment for breach of, not “ disturbance,” 178. 
in fee-farm grant, 29 and Addenda. 
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CovENANT AGAINST ALIENATION—con. 
effect of assignment in violation of, 30, 31. 
assignment by operation of law, notwithstanding, 32. 
effect of assignment with consent, in case of, 35, 36. 
does not attach to statutory term, 29, 231, 304, 397. Ane 
does not prevent assignees having fair rents fixed, when, 448, 455. 
execution by sheriff against assignee,where, 449. 
marriage settlement when, a violation of, 30. Pr: 
extended to tenancy from year to year in cases not within Land Aet, 1851, 

Sec. 1, 18, 19. ; a3 

sub-letting by lessee, when valid, notwithstanding, 550, 551. 


CovENANT AGAINST SuB-LETTING: 
section of Landlord and Tenant Act,1860, as to, 46. 
sub-letting in violation of, effect, 347, 542, 550, 551. 
landlord’s consent to sub-letting presumed, when, 306, 551. 

(See Sus-Lerrinc.) 

Crops: 
tenant on quitting his holding entitled to, away-going, 178. 
exempt from distress, if growing, 97. 
artificial grasses, when considered to be, 178. 


Crown: 
reversion vested in, how dealt with under Land Purchase Acts, SOS nob og ae 


Crown Duttss: 
on soje, on what payable, 584. 


Crown Rent: 
apportionment and redemption of, 420, 423, 568. 
. 9 rules as to, in Land Judges’ Court, 626. 
9 ») s in Land Commission, 830. 
statements of facts for, 633-636, 883-886. 


exclusive charge of, 423, 
(See Qurr Rent.) 


CurrTILAGE: 
definition of, 591, 593. 


Cusrom (see ULSTER Custom). 


Dartry Farm : 

not now excluded as pasture, holding, from Land Acts, 517, 539. 
- user, and fitness of land for purpose of, 539. 
Damacss : TP 3 

for breach of covenant to repair, measure of, 82. 

Bs ‘statutory condition, 282. 

not recoverable against Land Commission, 430. 
DATE :* 

crucial date as to residence, user or character of holding, 353, 354, 539. 
Days (see Timp), 


DzAtTH : 
transfer of tenancy by operation of law on, 27. 
of lessee for lives, devolution of tenancy on, 28. 
of cestut que wie, presumption as to, 129, 921. 
continuing proceedings in Land Commission on, 287, 724, 844, 
proceedings for sale to tenants not to abate by, 381. 
4 in Landed Estates Court not to abate by, 948. 
of annuitant, after order for redemption, and before payment, 428. 
of vendor, proceedings to be continued in Land Purchase Department, 844. 
of purchasing, tenant during proceedings in Land Purchase Department, 844. 
of proprietor of purchased holding, 318, 959. 
devolution of freehold registered land sold under Land Purchase Acts, on, 959. 
(See ADMINISTRATION, LANDLORD. TENANT.) 


Decree (see Civ Brun Decree). 
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Deeps : 
practice in Land Purchase Department as to lodgment, custody, and delivery 
of, 818, 819. ‘ 
form of notice to lodge, 880. 
production of, in custody of Land Commission, 819. 
lien upon, may be declared by Court, 818. 
non-lodgment, liability to costs for, 819. 


DEFINITIONS : 
in Landlord and Tenant Act, 1860, 1, 2. 
in Land Act, 1870, 207, 208. 
1881, 342, 343. 
in Land Purchase Act, 1885, 390. 
in Land Act, 1887, 445, 446. 
in Land Purchase Act, 1891, 493-495. 
in Land Act, 1896, 591-593. 
in Settled Land Act, 1882, 949. 
in Land Commission, Rules of 1897, 719, 720. 
in Land Purchase Rules, 809. 
(See Worps.) 
DELAY : 
prevention of, in Land Purchase Department, 862. 
under Land Act, 1896, Sec. 40, 649. 
withholding of costs in case of, 650. 


DELIVERY : 
of lease, how far necessary, 15. 
of possession, may constitute surrender, 21. 
of deeds and documents, in Record Office of Land Commission, 818, 819. 


DEMAND OF POSSESSION : 
unnecessary in ejectments under Landlord and Tenant Act, 1860, 109, 129. 
except to determine tenancy at will, 129. 
39 es by purchaser from sheriff, 240. 
must be made from caretaker, or permissive occupant, 142, 143. 


” ” 


Demesne LAND: 
how far excluded from Land Act, 1870, 181, 182. 
question as to, when left to Land Commission to decide, 284. 
holding substantially consisting of, excluded from Land Acts, 517, 527-534. 
summary of provisions of Land Acts, with regard to, 527, et seq. 
definition of, 528. 
land incorporated in, by tenant, may be excluded, 517, 533. 
part of holding consisting of, may be separated, 518, 530, 540. 
need not have been created by owner in fee, 530. 
meaning of the words “‘ when first demised ” in Act of 1896, 532. 
old estate maps, when admissible as evidence of, 530. 
description of lands as, how far important, 529. 
intention to resume or preserve as, under Act of 1896, 532. F 
lands may be undemesned, how, 530. 
intention to undemesne, how inferred, 531. 
dealings, which will not undemesne, 532. 
power of leasing, effect, 531-2. 
fee-farm grant of, does not necessarily undemesne, 531. 
onus of proof, in cases of undemesning of, 532. 
length of tenure, how far important, 530-1. ‘ 
covenants in lease, importance of, 529. 
tenancy created in, by limited owner, effect, 548, 550. 
purchase of by owner, under Land Purchase Acts, 580. 
creation of, by tenant, 534. 


DEMISE : 
meaning of term, 58. 
includes a parol letting, 58. 
covenants implied by the word, 74. 
separation of property held under one, 517, 518, 539, 540. 
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Depasturace (see Pasturn. AGISTMENT). 


Deposit : ; een: 
of money as security for rent, ; ; 
in Court te landlord, of compensation awarded under Land Act, 1870, 186, 665. 
(See PaymEnT Into Court. GUARANTEE Dxposit.) 


Drsurtep PREMISES : 
service of caretaker notice in case of, 404, 407, 408, 610, 685. 
Civil Bill ejectment for recovery of, 136. Form, 695. 
decree for recovery of, form, 703. 
magistrate’s certificate, form, 705. 


DESTRUCTION : 
of premises by fire, right to surrender, 73. 


DETERIORATION : 
of soil (see Wasrn). 
to be considered in fixing fair rent, 269, 278. 
% in reference to claim for compensation for disturbance, 166. 
a ie - ie improvements, 171. 
application to fix rent may be dismissed by reason of, 278. 


DETERMINATION : 
of tenancy under Land Act, 1881, 295-300. 
* by surrender (see SuRRENDER). 
- in case of ejectment for non-payment of rent, 120, 298, 404. 
* when notice served under 7th Sec. of Land Act, 1887, 404, 409. 
a created by limited owner, 548. 
of estate of middleman, rights of sub-tenants, 288-290, 551-553. 
_ ne when two or more persons are entitled as superior 
landlords, 5538, 554. 
of estate of immediate landlord (see MippLEmay). 
not equivalent to “ expiration,” 394-395, 402. 


Drvisé (see Brquzst). 


DryIsEE : 
liability of, of leasehold estate, 26. 
provisions for registration of, in case of registered land, 961. 
(See LEGATEE.) 


Drvouution : 
of land, on death of lessees for lives, 28. 
where land is registered under Local Registration of Title Act, 28, 959-960. 
of title, evidence of, by receipt of rent, 53. 
of tenancy, under Land Act, 1881, 243, 244. 
of holdings purchased by tenants, 318. 
of freehold registered land sold under Land Purchase Acts, 959. 
(See Drata. Devisen. Lecaren. PERSONAL REPRESENTATIVE. ) 
DILAPIDATIONS : 
claim of purchaser, on purchase money for, 429, 
(See Buruprna. WASTE. ) 
DISABILITY : 
persons under, provisions as to, in Land Act, 1870, 205. 
i 7 in Land Act, 1881, 327. 
i BS in Land Purchase Act, 1885, 380. 
_ Pn in Land Purchase Rules, 845. 
5 tons in Landed Estates Act, 1858, 942, 943. 
ia consent by, how given, for investment under L. P. Act, 
1891, 474. 
Be service upon guardian or next friend, 845, 
DIsPute : 
under Land Act, 1870, when it exists, 183. 
4 4 may be referred to arbitration, 188, 
a - settlement of, by parties, 660. 
“4 a service of notice of, by landlord, 659. 
as Ss form of notice of, 672. 
jurisdiction of Land Commission as to, 324, 
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Distress : 
not abolished by Landlord and Tenant Act, 1860, 4. 
not unlawful on account of mistakes, 929, 930. 
for one year’s rent only, 93. 
when and where to be made, 94. 
of goods fraudulently removed, 96, 923. 
for rent after bankruptcy, 96. 
formalities of, under 9 & 10 Vic. c. 111, 94, 95, 929-932. 
what may be seized, 95, 930. 
lodger’s goods protected from, 97, 946. 
regulations as to impounding and sale, 97, 923, 924. 
landlord’s right to year’s rent, in lieu of, 98, 921, 922. 
right of, for fee-farm rent, 934, 935. 
for arrears, after expiration of lease, 922. 
of tenant’s stock on common appurtenant, 923. 
written notice of rent claimed to be given, 929. 
tender of amount before sale to stay, 929, 930. 
schedule of charges for, 932. 
limitation of landlord’s right of, by Land Act, 1896, 555, 556. 
balance above two years’ rent recovered by ejectment not recoverable by, 94, 
556. 


DISTRIBUTION OF PROCEEDS OF SALES : 
rules as to, in Land Commission and Land Judge’s Court, 624-626, 869-870. 


DISTRICT : 
meaning of term in Land Act, 1887, 409. 


DISTURBANCE : 
eviction in certain cases not to be deemed, 178, 179, 181. 
what amounts to, under Landlord and Tenant Act, 1870, 168. 
resumption of land for labourer’s cottages not to be deemed, 179, 222. 
for working minerals, making roads, &c., not to be 
deemed, 222. 
(See COMPENSATION FOR DISTURBANCE.) 


” 


DIvisIon : 
of holdings by agreements filed in Land Commission, 556, 759, 760. 
of lands held by tenants in common, rules as to, 842-844. ‘ 
of holding partly within Land Acts and partly excluded, 517-18, 539-540. 
of holding, part of which is sublet, 543, 546. 
(See Hotpinc. Partition. Sus-Diviston.) 


DoouMENTs : 
lodgment, custody and delivery of, in Land Purchase Department, 630, 631. 
certified copies of, 729, 860. 
entitling and filing of, 859, 860. 
in custody of Land Commission, production of, 860. 
(See DEEDS.) 


DRAINAGE ACTS : 
increased rent under, 251, 273. 
work done under, how dealt with as an improvement, 273. 
list of Acts constituting, 193. 
liability for instalments under, 446. 
(See DRAINAGE CHARGE.) 


DRAINAGE CHARGE: 
definition of, in Land Act, 1887, 445-446. 
not an “incumbrance ” under Land Act, 1870, 193. 
how dealt with in fixing fair rent, 273. 
priority of, 199. 
requisition to Board of Works as to, 814. Form, 875. 
rules as to apportionment of, 626, 830. 
5 redemption of, 628, 832. 
(See RENTCHARGE.) 


986 Index 


Dratrns : ‘ 
right of landlord to enter for purpose of making, 248. __ phe , 
particulars of claim for, as improvements, to be stated in originating notice, 
749, 763. 
(See IMPROVEMENTS. ) 


DWELLINGHOUSE : 
subletting of, by tenant, 542, 544, Addenda (p. 545). 
af if erected in breach of contract of tenancy, 544. 
definition of, in Land Act, 1896, 545, 591. 
statutory condition respecting erection of, 248, 254. 
inhabited, notice to relieving officer before eviction from, 410, 932. 
5 penalty for demolishing, for purposes of eviction, 933. 
on amalgamated holding in congested district, provision as to, 490. 
(See Burnptnc. Mansion House. Permanent Burpines. Resrpence.) 


EASEMENTS : 
rent in respect of, 268. 
jurisdiction of Land Commission over, 292, 293, 325, 326, 379. 
how dealt with on sale of holding to tenant, 377, 379, 574, 575. 
not “incumbrances ” under Land Act, 1870, 193. 
effect of fixing fair rent, as regards, 250, 268. 
included in meaning of term “ holding,” 348. 
how dealt with, on fixing fair rent, 268, 547. 
effect of vesting order under Land Purchase Acts upon, 574. 
how dealt with, in sales in Land Judges’ Court, 575. 
privilege allowed by permission may become, when, 574. 


Eszcrment ror Non-Payment or Renr: 

action by one co-owner, 103. 
agricultural or pastoral holding, appearance in, 617. 

83 2 " limited to part of lands, 617, 618. 

Fr Bs “ sub-tenants rights, where middlenian ejected, 

551-3, 616-7. 

ey as Ss time for defence, 618. 

» 5 ts two year’s rent only recoverable in, 555-6. 

» ¥ s writ must be specially endorsed, 616-7. 
amount of rent due, to be endorsed on habere or decree, 118, 680. 
appeal not to stay execution, unless rent lodged, 121. 
appropriation of payment to rent more than two year’s due, 556. 
civil bill jurisdiction, where lands are in two counties, 150. 
consolidation of fair rent application with, 403. 

” hy rules as to, 684. Form, 710-711. 
costs of, in Superior Courts, when within Civil Bill jurisdiction, 339, 340. 

re bill to be annexed to decree, 680 
counterclaim in case of, 107. 
crown property, not recoverable by, 104. 
defences available in, 105, 617-8. 
defence as to part of premises, 617-8. 
ts by sub-tenants, 682-3. 
definition of, in Land Act, 1887, 445. 
determination of tenancy by, when, 120, 298. 
distraint for rent, after issue of writ, 106, 
erie after redemption under Land Act, 1896, Sec. 16, 94, 556. 
devisee, right to sue in, 101, 103. 
effect of, on notice to quit previously served, 219, 220. 
es on right to away-going crops, 178. 
7 on rights generally under Land Act, 1870, 178. 

election not to proceed under 7th Sec. of Land Act, 1887, 408. 
equitable defence to, 113, 114 
execution of decree, after part payment, 108. 
executor, right to sue in, 103. 
for part of demised premises, 84, 101. 
form of Civil Bill process for, 690. 
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Evecrmenr ror Non-Payment or Rent—con 
form of Civil Bill in case of agricultural holdings, 691 694. 
notice after judgment in, 447. a 
specially endorsed writs in, 619. 
affidavit to verify writ, 619. 
» judgments, 621. 
,, Civil Bill decrees, 697-702 (see TABLE OF ForRMS). 
how to be executed under Land Act, 1887, 404, 407. 
in case of cottier tenancies, 140, 141. 
incorporeal hereditaments, 101. 
5 tenancies less than yearly tenancies, 102. 
in respect of a rentcharge, 577. 
joinder of claim on title with, 104. 
judgmont by default, in case of, 112. 
3 be NS affidavit of rent due, 619. 
landlord’s remedy for rent not prejudiced by, 120. 
lodgment with Clerk of the Peace of rent admitted to be due, 115. 
middleman’s interest determined by, 290, 551-3. 
not to be deemed a disturbance under Land Act, 1870, 178, 179. 
notice after judgment under 7th Sec. Land Act, 1887, requisites of, 408, 447. 
upon whom to be served, 
408-9. 
effect of, 409. 
tenant may redeem with- 
out payment of costs 
of, 411. 
form, 447. 


” 


” ” ” ” 


pending of fair rent proceedings, effect, 285. 
portion of demised premises cannot be recovered by, 101. 
power to sell tenancy notwithstanding, 280. 
procedure in action of, 104-105, 111, et seq. 
receiver suing, in name of owner, 103. 
5 i. leave of court necessary, 104. 
redemption by sub-tenant, 123. 
by representatives of deceased tenant, 123. 
payment by third party, 125. 
period of, under Landlord and Tenant Act, 1860, 122, 128 
re fs - Land Act, 1887, 406, 411, 442. 
. without paying costs, when, 125, 339, 340. 
remittal cf, to County Court, 108. 
“rent due,” meaning of, 110, 116. 
rights of persons redeeming, 127. 
‘right to, unaffected by statutory term, 249. 
rules as to, in High Court, 609-612. 
“5 County Courts, 680-688. 
salvage claim, conditions necessary to, 127. 
scale of fees and costs in, to be amended, 444, 
schedule of fees in case of non-agricultural holdings, 711-713. 
A re agricultural holdings, 713-714. 
separate execution for costs in, 611. 
service of writ or process, 110-111. 
set-off and counterclaim in, 107. 
statutory condition, for breach of, 281. 
stay on execution of, 121, 440, 441 (see Sray on E\JECTMENT). 
substitution of notice for execution of, 404, 405. 
summary of procedure in, under Land Act, 1887, Sec. 7, 407. 
rules as to, in High Court, 609-612. 
in County Courts, 684-688. 


be) 29 ” 
tenancy when determined, in case of, 120, 298. 
tender of rent before execution of writ or decree, 118. 
when it may be maintained, 99-109. 
who to be named as defendant, 110-111. 
writ or process to state amount of rent due, 114. 


9 
tes 


99 


” the 
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HgnctmMEnT ror Non-Payment or Rent—con. 
writ, requisites of special endorsement, 105, 616-617. 
(See Novice Arter JuDGMENT IN EyEcTMENT ror Non-Payment or Rent. 
Writ oF PossEssron.) 


EJECTMENT ON TITLE: 
by purchser of tenancy at sheriff’s sale, 240. 
sale of tenancy at any time before execution of, 280. 
on forfeiture for breach of covenant, 34, 284, 
stay of proceedings in, under Land Act, 1881, 281, 284. 
when landlord entitled to costs of, in Superior Courts, 339, 340. 
against caretaker, who was formerly tenant, 407, 410. 
against permissive occupant, form: 690. 
schedule of fees, under County Court Rules, in, 711, 712. 
(See Drserrep Premises. OvErRHOLDING. PERMISSIVE Occupants. 
Sray on Esecrment.) 


EMBANKMENT: ¢ 
included in term “ permanent building,” 592. 


EMBLEMENTS : 
occupation in lieu of, does not create tenancy, 69, 266, 343. 
rights of tenant in lieu of, under Landlord and Tenant Act, 1860, 67. 
what are, 67. 


EMIGRATION : 
from congested districts, provision for, 488-491. 


EMPLOYMENT : 
letting to tenant during, 353. 
(See TEMPORARY CONVENIENCE.) 


ENGLISH-MANAGED Estate: 
landlord’s rights on sale of, 228, 237. 
fair rent need not be fixed on, 263, 270, and Addenda. 
notice to be served where landlord relies on tenancy as being, 750. Form, 786. 


Entry : 
right of, by landlord to inspect waste, 72. - 
ee B for mining, quarrying, making roads, &e., 180, 248. 
id as statutory conditions as to, 248, 254. 
Equrraste Morreace: 
of lease with clause against alienation, 33. 
of holdings purchased under Land Acts, 197, 319. 
is not an “ assignment” of a tenancy, 352. 
(See CHarcas. INCUMBRANCRE. MortGace.) 
Equity : 
relief in, against forfeiture, 35, 49. 
defence in, to civil bill ejectment, 113, 114. 
relief in, when tenants neglect to renew, 130, 926. 
between landlord and tenant, to be taken into consideration, 183, 277. 
subject to which, a vesting order is made, 376, 419. 
(See UNREASONABLE Conpvot.) 


Error (see Mistaxn). 


Esrate ; 
definition of, in Land Act, 1881, 343. 
rules of, as affecting Ulster custom, 163. 
meaning of—See. 5 of Land Purchase Act, 1885, 374. 
purchase of bog on, 456-7, 913, 914 (see TurBARY Act). 
rights of sub-tenants on determination of middleman’s, 551-553. 
sale of, in Landed Estates Court to tenants under Sec. 40, 579-586. 
> Fr rules of Land Commission, 856-857. 
4 - rules in Land J udges’ Court 622-632, 
purchase of, by Land Commission for resale to tenants, rules, 855-856, 
(See PURCHASE or Estate.) 
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Estate, per autre vie: 
devolution of, 28, 29. 
EstovPet : 
lease or tenancy good by, 12, 13, 33, 47. 
of landlord, from disputing consent to sub-division, 241. 
of tenant, from disputing landlord’s title 88, 128. 
principle of, applied in determining character of holding, 522. 
previous order how far an, against landlord, 515. 
6 $s against tenant, 598. 
lessor’s title, third persons may dispute, 129. 
stranger distrained on, may dispute landlord’s title, 96. 
(See EvipDENCE.) 
Evicrep TENANTS : 
provision for reinstatement of, 469, 590, 591. 
if reinstated, to be deemed present tenants, when, 599. 
(See RESTITUTION.) 
Eviction : 
threat of, what amounts to, 401. 
return of number of notices of, 407. 
power of court to stay, 186, 440-442. (See Sray on EzecrmEnr.) 
not to be deemed disturbance, when, 178, 180. 
stay upon, until compensation paid or deposited, 186. 
not restrained by injunction, 252. 
notice to relieving officer before, 410, 982. 
(See EsnctMent.) 
EVIDENCE 
of contents of lease, 52. 
of devolution of title, by receipt of rent, 53. 
in ejectment, for overholding, 129. 
of existence, and nature of Ulster custom, 163, Addenda (p. 163). 
as to improvements, presumptions as regards, 175, 275-6, 510, 596. 


= as registration of, in Landed Estates Court, 176. 
certificate of sum due for advances, to be, 200, 430, 438. 
nm when to be issued, 438. 


instrument with seal of Land Commission, to be received in, 330. 

must, as a rule, be viva voce in Land Commission, 360, 727. 

when taken by affidavit, 727. 

re-hearing, on discovery of new, 337. 

additional, when admitted by Court of Appeal, 335. 

that holding is let for pasture, what, received, 537. 

schedule to fair rent order, admissible in, 509. 

presumption of lost deed sanctioning subletting, 348. 

previous order, effect of, as against landlord, 514, 515. 

of improvements, schedule on originating notice, 749, 763. 

general rules as to, in Land Purchase Department, 848, 849. 

contents of vesting order, how far conclusive, 377. 

of consent to assignment, in applications to fix fair rents, 448, 459. 
(See Esrorrrt. Onus or Proor. PRESUMPTION.) 


EXAMINER : 
rules as to, under Land Purchase Acts, 810. 
powers and authority of, in Land Commission and Land Judges Court, 622, 623. 
directions as to title, by, 836. 


ExcerTions AND RESERVATIONS : 
vesting order subject to, 570. 
(See RepEmMption Price. Superior INTERESTS. VESTING ORDER.) 


EXCHANGE : 
must be by deed, 25. 
order for, may be made by Land Commission, 381. 
: may be made by Landed Estates Court, 945. 
tenant for life may make, in case of settled land, 950. 
(See Partition). 
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TXECUTION : . 
stay of, in ejectment for non-payment of rent, 440-443. 


none on appeal unless rent lodged, 121. 

» on warrant against caretaker, 146. 
of ejectment, notice to relieving officer, before, 410, 932. 
of judgment or decree determines tenancy, 120, 295-298. 
days and hours when legal, 410, 932. 
stay upon (see Stay on HyECTMENT.) : 
of decree in ejectment for non-payment of rent, after part payment, 108. 
of ejectments under Land Act, 1887, Sec. 7, 298, 404-407. 

(See Crviz Bru Decres. Wrir oF POssEssron.) 


” 


EXECUTION CREDITOR : 

sale of tenancy by, 230, 239. 
schedule of fees on, 769. 
notice to landlord necessary, 744. 
service of notices presumed, 744, 745. 
‘ form of notice, of intention to sell, 778. 


9 %5 
(See SALE OF TENANCY.) 


” a 


Se) ” 


HXECUTOR : 
when deemed a “ trustee of the settlement,” 960. 


(See PmaRSONAL REPRESENTATIVE.) 


EXPENSES : 
of sales to tenants, how dealt with, 315. 
of preliminary inquiries by Land Commission, 857. 
of negotiation of sales, 856. 
of survey, 857. 
when allowed as part of costs in matter in Land Purchase Department, 862, 863. 
(See Costs.) 
EXPIRATION : 
meaning of term, as cvatrasted with determination, 394, 402. 
at the, not equivalent to after the, 302. 
(See Lmasn.) 


EXTENSION OF Time (see Tor). 


Farr Rent: 

meaning of term, 267. 

gross, how ascertained, 510. 

determination of, by court, 262, 265. 

when to commence, 262, 271, 514-515. 

alteration of, by agreement, how far possible, 556. 

what deductions to be made in fixing, 272-275, 508, 510, 513. 

effect of Landlord and Tenant Act, 1870, in fixing, 509, 513. 

easements and privileges, how dealt with, in fixing, 268, 547. 

application to fix, in case of English-managed estates, 263, 270. 
by landlord, 262, 266. 
by lessees, 391-400, 748. 
by joint tenant or tenant in common, 518, 541, 749. 
forms of, 710, 782, 784, 806, 807. 
after expiration of tenancy, 267. 
withdrawal of, 749. 
ay, a day after passing of Land Act, 1887, Addenda 

p. : 
may be fixed for part of holding held jointly or in common, when, 518. 

F ivgisPriene wie Ls ‘itl 4 rules as to, 749. 
notwithstanding subletting, when, 345-7, 402, 542, 543-546, 

a s landlord’s right to resume, 546. 

power of court to vary, on application of remainderman, 548. : 

oie mes Sal ” i rules, 759~761. 
application to fix, where ejectment brought in Civil Bill Court, 403, 684. 

yo Fi eae ‘tated 5 is Form, 710. 

schedule of particulars as to holding, 508, 510. Forms, 599-601, 787-789. 


”” 


Ley 


Inder. 991 


Farr Rent—con. 
fixing, by consent, 264, 271, 295, 556, 739, 752-754. 
3 be in case of lessees, 393-394, 754. 
5 by agreement (see AGREEMENT). 
», by valuers of Land Commission, 754, 756, 761-2. 
,», by middleman, for purpose of surrender, 412, 750. 
» rights of lessees as regards, 265, 391, 497. 
5, circumstances considered on, 268, 269. 
,, improvements, how dealt with on, 272, 398, 399, 511-513. 
, drainage charges, how dealt with on, 273, 511. 
» rules as to, 748--754. 
on x in case of lessees, 754. 
54 * in case of fee-farm grants, 859. 
penal rent not affected by, 396. 
- consolidation of ejectment proceedings and application to fix, 404, 684. 
a in respect of which, cannot be fixed, 266, 296, 300, 352-364, 517- 
539. 
when varied on appeal, 269, 332. 
cannot be varied except on appeal, 331. 
right to have fixed, how lost, 296, 299. 
schedule of fees on fixing, 770. 
effect of fixing, on terms of contract, 250-251. 
power to impose conditions as to labourers’ cottages, on fixing, 294. 
4% fix rents of sub-tenancies, when fixing, 402. 
appeals from orders fixing, 330, 332, 561-2, 735-738. 
fixing of, under Redemption of Rent Act, 498, 502, 859. 
effect of fine paid to landlord, on amount of, 276, 502. 
privileges of tenant holding under Ulster Custom, in fixing, 595-596. 
(See IMPROVEMENTS. JUDICIAL Rent. Sratrurory Tr.) 


Frer-Farm Grant (see GRANT.) 
what estate passes by, 5. 
land held under, may be surrendered, when, 412. 
rent reserved by, may be apportioned, 380, 424, 934. 
tenant holding under, within Purchase Acts, 366, 390. 
affecting tithe rentcharge or rent, 477. 
prior to Landlord and Tenant Act, 1860, effect, 5, 498. 
Section of Land Act, 1887, as to setting aside, 400. 
covenant against alienation in, 30 and Addenda. 
covenants running with the lands, in case of, 933. 
made before 1860, not within Sec. 12 of Landlord and Tenant Act, 1860, 36. 
when within Redemption of Rent Act, 499. 
evidence of devolution of title, in case of, 53. 
waste, by tenant holding under, 54. 
cutting turf by tenant holding under, 60. 
surrender of portion of premises, held under, 85. 
right to writ of restitution, in ease of, 124. 
of demesne lands, effect, 531. 
person holding under, may create demesne, 533. 
sub-tenant holding under, rights on ejectment of superior interest, 553. 
improvemen s made by person holding under, 554, 555. 

(See Repemprion or Reyt Act.) 


For-Farm Rent: 
Land Commission may apportion and redeem, 380, 425, 477, 478, 567-8. 
priority of, in case of holdings purchased by tenants, 199, 429. 
remedies for recovery of, 87, 934-935. 
ejectment for non-payment of rent, in respect of, 99, 102, 934-935 
payable by tenant of fixed tenancy, 280. 
redemption of, under Redemption of Rent Act, 497-498. 
apportionment of, on acquisition of part of lands, 934. 


FEES : 
counsel’s, when allowed against opposite party, 771, 864. 


solicitor’s (see Costs). 
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FEES—con. 
to be covered by advance to purchaser, 383. 
schedule of, on sale of tenancies, 769. 
a fair rent applications, 770. 
judicial leases and fixed tenancies, 770. 
3 motion to stay proceedings, 771. 
application for resumption, 771. 
application to let portion of holding for labourers, 771. 
for professional valuers, 772. 
% in civil bill ejectments, 711-714. 
in sales under Purchase Acts, 905-910. 
Se in applications under Landlord and Tenant Act, 1870, 716-718, 
to sheriff on execution of writ of possession, 119. 


FrE-SIMPLE : 
to be vested in purchasers under Land Purchase Acts, 567. 
(See Vuestinc ORDER.) 


FENCES : 
right of landlord to enter for purpose of making, 248. 
made by tenant, when allowed for as improvements, 274. 
(See IMPROVEMENTS. ) 


Fiat oF AGREEMENT : 
effect of, under Land Purchase Acts, 572. 
does not convert interest of purchaser into real estate, 573. 


Frert Factas : 
writ of, in Land Commission, to recover costs, 740. 
stay on execution of, against tenant’s interest in holding, 440, 441. 
(See Suerirr. Writ.) 


FinaL JUDGMENT : 
in action for recovery of land, 104, 131, Addenda (p. 131). 
(See Specs ENDORSEMENT. Warr or Summons.) 


Finat Notice to ChaImants AND INCUMBRANOCERS : 
in Land Purchase Department, 869. 
forms of, 632, 904. 
service of, 869. 
vouching service of, 870. 


Finau ScuEpuLe or IncuMBRANCES : 
in High Court, 624, 626, 639. 
in Land Purchase Department, preparation, contents, settlement, and ruling 
of, 901-904. 
" iS dispensing with, when, 869, 
Fs 5 objections to, 869. 
- # heard by Judicial Commissioner, 869. 
5 re rulings on, 870. 
= 5 directions for preparation, settlement and 
vouching of, 639, 901. 
4 ¥; form of, 904. 
Fine : 
paid to landlord, consideration of, in fixing fair rent, 276, 277, 502. 
received by tenant for life, for lease, effect, 548-550, 
" middleman from sub-tenant, 553. 
paid for fee-farm grant, regard to, in fixing rent, 401, 502. 
(See Farr Renv.) : 
Fire: 
right of surrender, on destruction of premises by, 73. 
FIsHine : 
parol lease of right of, 10. 
action for use and occupation in respect of right of, 91. 
right of landlord to enter for, 180, 249. 
acquisition of right of, effect on character of holding, 521. 
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Frxep TENANCY: 
provisions as regards creation, and terms of, 279, 280, 311, 758. 
schedule of fees, on creation of, 770. 
form of agreement that tenancy shall become, 797. 
power of limited owner to create, 311. 


Frxturss : 
of trade or manufacture, tenant’s right to remove, 44. 
enumeration of tenant’s, 44-45. 
exemption from distress of, 97. 


FLax-scurcuine MILL 
when deemed to be suitable to a holding, 260-262 
(See Mitt.) 


ForFEITURE : 

for breach of covenant to repair, 82, 284. 
against assignment, 34 
; FA »  sub-letting, 49. 
relief in equity from, 35, 48. 
Section of Conveyancing Act as to, 82. 
waiver of landlord’s rights on, 83. 
ejectment for non-payment of rent, not regarded as, 103. 
incurred by tenant purchaser of holding, effect, 197, 318, 319, 
order releasing a holding from, 436. 
holding may be sold notwithstanding, 213. 
stay of proceedings on ejectment for, 284. 


Forms (see TABLE OF Forms, at commencement of volume). 


” ” 


Fortieru Srecrion, Lanp Act, 1896: 
rules under, 642-651, 856-7. 
(See Lanp Jupcx. Request. Orrer TO TENANTS. SALE.) 
Fravup: 
on power of leasing by limited owner, 14, 548-549. 
in agreements for sale under Land Purchase Acts, 367. 
setting aside agreements fixing fair rents for, 753. 


Fraups, STATUTE OF: 
as to leases, 11. 
what amounts to part performance within meaning of, 17. 


FREEHOLD REGISTERED LAND: 
rules as to devolution of, when sold under Land Purchase Acts, 959, 960. 


FurnisHep House: 
covenants implied on letting of, 76. 


Fururt TENANOoY: 
definition of, in Land Act, 1881, 343, 351. 
increase of rent in, effect, 246. 
different classes of, 246. 
determination of, 247. 
when “ created,” 350. 
by attornment after Jan. Ist, 1883, 351, 352. 
created by lessee surrendering and accepting new tenancy, 303. 
conditions in, inconsistent with Land Acts, how far valid, 309, 310, 
is within Land Purchase Acts, 367 
formerly created by remainderman succeeding tenant for life as landlord, 


247. 548-9. 


Gave Day 
what is last, of current year, 68. 
general receipt presumed to be for last, 91. 
notice to quit for last, of year, 224. 
from which judicial rent runs, 514, 515. Addenda (p. 403}. 


oo 
RM 
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GAME : 
reservation of, to landlord, by Land Act, 1881, 249. 
meaning of, in Land Act, 1881, 249, 257. 
prosecutions for trespass in pursuit of, 256. 2 
reservation of, in lease, applies to statutory term, 3965. 


GENERAL Notice (see CLAIMANTS). 


GENERAL OCCUPANT : 
on death of lessee for lives, 28. 
GLEBE : 
excluded from Land Acts, 1870 and 1881, 353, 364. 
sales of, to be deemed sales under Land Purchase Acts, 467. 


GRAFT : ira ai 
doctrine of, generally, : 
‘applies to interest in holding purchased by tenant, 377, 419. 


GRAND Jury Cass: 
formerly a charge on land, 80. 
now abolished, 80. 


Grant (see Frn-Farm Grant). 


GRANTEE OR LESSEE: ; Sear 
rules as to applications by, under Redemption of Rent Act, 857, 859 
(See RepEMpTIon oF Rent Act.) 
Grass LANps: 
tenant not to break up without consent of landlord. 171. 
(See Pasrurg. Pasture Ho.pre.) 
GRAVEL : 
when tenant may dig for, 58. 
GRrazine (see AGIstmMENT. Pasture. Pasture Horprnc.) 
GUARANTEE Deposrr : 
advance secured by, 366, 369. 
how provided, 371. 
to be of pounds only, 838. 
rules as to, generally, 838-840. 
transmission of interest in, 371, 839. 
registration of, 371, 838. 
investment of, 416, 479, 839. 
interest on, 373, 472, 839, 840. 
how long to be retained, 370. 
when to be applied in discharge of advance, 370, 417-418, 479. 
holding to be charged with amount so applied, 370, 479. 
trustees may apply purchase-money for the purpose of, 370, 416. 
consent of incumbrancer to retention of, how far necessary, 370, 416, 417. 479 
where incumbrance charged on several estates, 417. 
when to be applied in discharge of arrears of annuity, 370, 417. 
to be retained in land stock under Land Purchase Act, 1891, 472. 
may be dispensed with, 369, 371, 417, 479, 566. 
portion, or whole of, may be paid to persons entitled, 566. 
applications for payment of, how to be made, 839-840. 
rules as to lodgment of, 838-840. 
register of persons interested in, 838. 
applications to enter rights as to, upon register, 839. 
3 for investment of, 839. 
rules as to repayment of, generally, 566, 839, 840. 
may be placed'to separate credit and invested, 839. 
form of privity for lodgment of, 888. 
guarantee by Congested Districts Board, in lieu of, 506. 
Jurisdiction of the Land Judge as to, 624. 
GuARANTER FuND: 
establishment of, under Land Purchase Act 1891 461. 
application of, 462, 472, 478. 
shares of each county in, 464. : 
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GUARANTEED Lanp Srock (see Lanp Stock). 


‘(GUARDIAN : 
power of Land Commission Court to appoint, when, 327, 845. 
letting by, of minor’s property, 362. 
under Land Purchase Rules, 845. 
(See Disapmatry. Lunatic. Minor.) 


Haspsre, writ of (see Exmcurion. Writ or PossEssion). 


Heap-Renvs : 
apportionment and redemption of, 424. 427, 477-8, 567-571, 626-630, 
830-834, 868-870. 
cannot be redeemed in land stock, 459, 478. 
payment of redemption money of, into Bank of Ireland, 477. 
affecting tithe rentcharge or rents, apportionment and redemption of, 478. 
affecting lessor’s interest, under Redemption of Rent Act, 502. 
(See AprporTIONMENT. REDEMPTION. Rent. Rent-Cuarcr. Supmrior 


INTERESTS.) 
HeEpGus : 
generally property of tenant, 63. 
Herr : 


when liable as special occupant, 29. 

of landlord entitled to benefit of covenants, 36. 

of tenant entitled to benefit of covenants, 38-39. 
provision for registration of, in case of freehold registered land, 961. 


Houprine : 
' definitions of term, 342, 348, 413, 446, 592, 594. 
includes land under fee-farm rent, when, 413. 
includes an undivided share of land, 592, 594. 
under Ulster Custom, privileges of tenant, 160-165, 230, 236, 594-6. 
re-letting of, after resumption by landlord, 296. 
within Land Act, 1887, Sec. 7, 407. 
subject to advances, conditions of, 196, 197, 317-820, 372, 3738, 428, 564-5. 
sale of, by Commission, 318, 370; 384, 417-8, 428, 
578, 865-6. 
. several, should not be included in one originating notice, 349, 748. 
evidence of consolidation of, 349. 
let for pasture (see PasturE HoLpinG). 
non-agricultural (see ResipENTIAL HoLprNG). 
purchase of, by tenants (see PuRCHASE OF HOLDINGS). 
derivative estates in, as regards claims for compensation, 185. 
effect of alteration in area of, 304, 349, 558. 
valuation of, necessary to contract out of Land Acts, 309. 
5; within Sec. 30 of Land Act, 1887, 441. 
amalgamation of small, in congested districts, 488. 
when within Redemption of Rent Act, 499. 
inspection of, in case of sales to tenants, 824. 
‘exclusion of certain classes of, from Land Acts, 181, 182, 209, 352, 353, 392, 
394, 407, 446, 517-18. 
partition of, by Land Commission Court, in certain cases, 518, 539-541, 543. 
limitation of, enactments prohibiting resumption of, by landlord, 513. 
separately occupied by joint tenants, power of Court as to, 518. 
eharacter of, at what date determined, 353, 518. 
ie onus probandi, as to, 354, 532, 539, 
sub-letting of, effect on tenant’s status, 345-7, 402-3, 542-6 (see SUB-LETTING) 
sub-division of, effect on tenant’s status, 556, 558 (see Sus-Divisron). 
effect of contract enabling landlord to resume, 546 (see RESUMPTION). 
easements and privileges attached to, may be secured to tenant, 547. 
determination of landlord’s estate in, part of, 553-554. 
consolidation, or partition of, by agreement, 556-557, 759-760. 
assignment or surrender of portion of, 556... 
mortgage or settlement of, how far a sale, 559, 560. 


39 39 
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HoLping—con. : 

effect of vesting order on easements affecting, 574. 

advance for purchase of, subject to a rentcharge, 576, Oluie 

sale of. by Land Commission, in lots, 578. 
allocation of proceeds of, 835. 

» order to put purchaser into possession, 865-6. 
purchased from Congested Districts Board, position of, 589-590. 


” 


(See AcrrcuttuRAL Houpinc. Minn. RestDENTIAL Ho.prings. 


TION. SALE OF HOLDING.) 


Ho.uipays 
meaning of, under Rules under Land Law Acts, 720. 
when excluded, in computation of time, 720. 
extension of time by reason of, 720. 
enumeration of, in Land Commission, 720. 


Home Farm: 
definition of, 307, 526, 527. 
excluded from Land Law Acts, 517, 526, 527. 
but not from Land Act, 1870, 182. 


RESUMP- 


landlord’s right to resume possession for the purpose of, when, 300, 307. 


House (see Burupinc. DweLLING-HOUSE). 


HUntTIne : 
right of landlord to enter for purpose of, 180, 249. 


Iprot (see Disapitiry). 
Immeprate LANDLORD (see MIDDLEMAN). 
IMPROPRIATE TitHE RENTCHARGE (see TITHE RENTCHARGE. RENT). 


IMPROVEMENTS : 
definition of, in Land Act, 1870, 208. 
meaning of, in Land Act, 1881, 272. 
by landlord, when sold with tenancy, 228, 237. 
maintenance of, by landlord, 237, 270. 
made by tenant’s predecessor in title, 260, 270. 
compensation for (see COMPENSATION FOR IMPROVEMENTS). 
how right to claim for, extinguished, 261. 
mere enjoyment of, not compensation, 274, 398, 513, 509, 513. 


made by tenant, no rent allowed for, 264, 272, 512, Addenda (p. 518). 
= 5 unless tenant compensated for, 264, 


509, 512. 
made by sub-tenant, 274. 
made by landlord, 511, 763. 
lessee, how far exempt from rent in respect of, 399. 


grantee under fee-farm grant, how far exempt from rent in respect of, 555, 


made under drainage Acts, 511. 
by landlord to be recorded in schedule, 511. 
particulars of, when ordered to be given, 749, 751, 768, 859. 
nade pursuant to contract, 169-170, 275, 399, 509, 512. 
», 10 contravention of contract, 169. 
» during currency of lease, 169, 398. 
» before granting of lease, 399. 
schedule of, on originating notice to fix fair rent, 749, 763: 
i to be attached to order fixing rent, 508, 750. 


yy ” ” 
registration of, in Landed Estates Court, 176. 


* ” 55 rules as to, 661. 
advances by Board of Works for, 320. 
lessee’s rights as regards, 398-400. 


Forms, 599-601, 787-9. 


5s when lease is for more than thirty-one years, 399-400, 509. 


contract prohibiting tenant from making, void, 171. 
suitable to a holding, what are not, 171. 
permission to sell, what amounts to, 173. 
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IMPROVEMENTS—con. 
lease granted in consideration of, 275, 509, 512. 
by planting trees, compensation for, 450. 
rights as regards, under Redemption of Rent Act, 501, 5545. 
no rent in respect of, though not suitable to holding, 272, 509-512. 
made in pursuance of contract for valuable consideration, 509, 512. 
,, before 1850, rent in respect of, 509, 513. 
mere enjoyment of, how far compensation, 171, 274, 513. 
increased letting value due to, how dealt with by Court, 273, 511. 
where tenant holds under Ulster Custom, 513, 595-6. 
Bs an fee-farm grant, 554, 555. 
change in law by Land Act, 1896, as regards exemption from rent in respect 
of, 512, 513. 
presumption as to, 174-5, 275-276. 
a » under Ulster Custom, 596. 
originating notice to contain schedule of, 749. 
particulars of, to be furnished, under Redemp ion of Rent Act. 859 
(See COMPENSATION FoR ImpRovEMENTS. Fair RENT.) 


IMPROVEMENT CHARGE : 
apportionment of, by Land Commission, 420, 421, 567. 
(See APPORTIONMENT. DrainaGE CHARGE. Renr. RENTCHARGE.) 


Income Tax: 
liability of owner and occupier to, respectively, 80, 81, Addenda (p. 81), 


INCORPORATION : 
of sections of Land Act, 1870, in Act of 1881, 326, 327. 


IncorPOREAL HEREDITAMENTS : 
included in term “ lands,” 3. 
surrender of, cannot be by operation of law, 23. 
action for use and occupation in respect of, 91. 
ejectment for non-payment of rent in respect of, 1Ci, 
let with land, may be separated by Court, 518. 
4s FF formerly excluded holding from Land Acts, 539. 


INCREASED LETTING VALUE: 
due to improvements, how dealt with by Court, 273, 511. 
where tenant holds under Ulster Custom, 513, 595. 
(See IMPROVEMENTS.) 


IncREASE OF RENT: 
effect of, in present and future tenancies respectively, 245-246. 
in respect of capital laid out by landlord, 250. 
does not necessarily change tenancy, 297. 
statutory tenancy created by, rules, 754. 


INCUMBRANCER : ; 
consent of, how far necessary to retention of guarantee deposit, 371, 417, 479. 
notice to, on sale of holding to tenant, 378-813. 
may be required to accept purchase-money in part discharge of incumbrance, 
379, 813. 
entitled to costs, on sale, 864. 
notice to, before surrender by middleman, 412. 
not bound to accept land stock in lieu of cash, 459, 478. 
effect of part payment to, in Landed Estates Court, 941. 
final notice to, in Land Judges’ Court, form, 632. 
(See Cuarmants. Costs. Finan ScHEDULE. MortTGAGEE.} 


INCUMBRANCES : 
charged on several estates, how dealt with in case of sale to tenants, 417. 
to attach to purchase money when, 379, 419. 
land sold may be declared free from, 421. 
capital money may be applied in redemption of, under Settled Land Act, 951. 
definition of, in Land Act, 1887, 445. 
trustee of, may apply proceeds of sale for guarantee deposit, 416. 


9 may accept land stock at par value, 471. 
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INCUMBRANCES—con. 
charges not deemed to be, under Land Act, 1870, 193. 
tenant for life may transfer, on sale, 950. ; 
provisions of Landed Estates Court Act as to, incorporated, 379-380. 
payment of part of, in Landed Kstates Court, 941. 
must still be redeemed in cash, 459. 
affecting a “superior interest,” how dealt with 568. 
final schedule of, regulations as to, 624-626. 
forms of, 904. 
ie Fe directions for preparation of, 639-640, 901-904. 
(See Morteacr. Morrcacer. Cyarces. Fryan Sconepute. 
PRIORITIES.) 


+ ” 


INDEMNITY : ; 
in respect of liability to annuity, rentcharge, or rent, in case of redem ption, 
573, 574. 
against charges primarily payable out of lands not sold, 573, 574. 


INFANT : 
absolutely entitled to land, powers of, how to be exercised, 383, 954. 
(See Disapmrry. Minor.) 


INJUNCTION : 
to put purchaser into possession, on sale of holding, 384, 385, 430, 865. 
to restrain waste, 56, 72, 73. 
breach of statutory conditions, 252, 285. 
* erection of huts on holding, 73. 
5 misuse of privilege or easement, 293. 
not issued to restrain execution of Civil Bill decree, 251, 252, 336. 
to enforce restrictive covenants, 73, 83. 


Insontvency. (See Banxrurtcy.) 


Insotvenr Estate: 
sale of, by Land Judge to tenants, what deemed to be, 581. 
(See Satz or Houprncs.) 


INSpPEcTors : 
to report as to security for advance, under Land Purchase Acts, 824, 
report of, may be dispensed with, when, 868. 
copies of report of, may be obtained, 824. 
to report as to sales in Landed Estates Court, under Sec. 40, rules, 856. 
to report as to house accommodation for labourers, 481. 
INSTALMENTS : 
order to pay by, upon stay of execution of ejectment, 440. 
default in payment of, after the lapse of a year, 442. 
decree in ejectment payable by, not within sec. 7 of Land Act, 1887, 411. 
442, 443. ; 
(See Awnurry. Morteacr. Sray on Karcrment.) 


INTEREST : 
on advances, secured by charging order, 428, 
on guarantee deposit, 370, 839 (see GuARANTER Derprostrr). 
reduction of, on loans under former Acts, 388, 432, 486 564 565. 
liability of tenant purchaser for, pending completion, 575-576. 
arrears of, must be paid before making of advance, 828. 
application for payment of, by person not in receipt of rent, 835. 
on purchase money, collected by the Land Commission, 835, 
INTERPLEADER ; 
by tenant sued for rent, 86. 


INTERPRETATION Act, 1889: 
referred to, 4. 


INTERROGATORIES : 
to discover forfeiture, not allowed, 49. 
as to death of cestud que vic, 130, 
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INTER VENIENTS 
rules as to, in Land Commission, 730. 
mortgagees allowed to be, 730. 


INTESTACY : 
of deceased tenant, service of notice to quit in case of, 223. 
As ee devolution of tenancy in ease of, 243, 24+. 
i tenant-purchaser, sale of holding on, 318. 
“A = devolution of estate on, 960. 
(See Datu.) 


INVESTMENT : 
of guarantee deposit, 416, 479, 839. 
of purchase-money retained by Land Commsision, 419. 
what, authorised for trustees, 473-477. 
of capital money under Settled Land Act, 950-951. 
_ extended power of, under Land Purchase Act, 1891, 473. 
of cash under control of court, 477. 
of redemption money of superior interests, 834. 
general provisions regarding, under Land Purchase Rules, 837. 
\ 


IRELAND : 
modification of Settled Land Acts as applied to, 955. 


Irish Cuurcu Act, 1869: 
alteration of terms of repayment of advances under, 388, 389, 433, 434. 


TRRECOVERABLE DEBT: : 
sum due for advances, when declared to be, 370, 371, 417-418. es 


Joint TENANTS : 

occupying in severalty, rights as to fixing fair rents, 518, 541. 

; a rules as to, 749. 

3 an form, 785-786. 
partition in case of ownership by, 381. 
whether next of kin in possession are, Addenda (p. 245). 
may constitute “ tenant for life” under Settled Land Act, 949. 
may make partition, notwithstanding clause against alienation, 33. 
agreement for lease by one, Addenda (p. 12). 
notice to quit given by one, when valid, 218. 

+ » to one, effect, 219. 
(See Partition. Tenant rn Common.) 


JOINTURE (see ANNUITY). 


JUDGE : 
of High Court may act as additional Judicial Commissioner, 482. 


JUDGMENT : 
definition of, in Land Act, 1887, 408, 445. 
power of court to stay execution of, 440-443. 
sale of tenancy under (see SALE OF TENANCY). 
forms of, in actions for recovery of land under Land Act, 1896, Sec. 12, 621. 


JUDGMENT MorTGAGE : 
of tenancy gives right to apply for restitution, 123. 
good, notwithstanding covenant against alienation, 32. 
registered against holdings purchased under Land Acts 197, 319. 
, tenancy at. will, 207. 
registration.of, not a breach of stay of execution, 442. 


JupiIcIAL COMMISSIONER : 

appointment and position of, 329, 481, 482. 

to determine questions of law under Purchase Acts, 386, 483, 853. 
provision for absence of, or vacancy in office, 482. 

Judge of High Court may act as additional, 482. 

practice as to appeals to, under Land Purchase Rules, 853. 

what motions to be heard by, under Land Purchase Rules, 846. 
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JUDICIAL COMMISSION ER—con. 
extension of jurisdiction of, 562, 563, 641, 642. 
term in Land Purchase Rules to include Land Judge, 809. 
rules as to determination of question of law by, 853, 854. 
interchange of duties with Land Judge, 562. 


JUDICIAL LEASE. 
provisions respecting, 278, 279. 
power of limited owner to grant, 311. 
rights of tenant on expiration of, 278. 
specific performance of agreement for, 279. 
rules as to preparation and approval. of, 757. 
form of, 808. ve 
form of notice to person interested, of application to sanction, 797 
» application to court to sanction, 797. 
schedule of costs of, 770. 


JoupictaL RENT: 
temporary adjustment of, 439-440. 
payable pending an appeal, 331. 
when it is said to be “ fixed,” 440. 
continues after expiration of statutory term, 514. 
application to fix, for second statutory term, 514. 
5 fe rules as to, 748-751. 
a ij forms, 783-789. 
when it begins to run, 514, 515, Addenda (p. 403). 
5 * in recorded cases, 516. 
over-payment of, remedies for recovery of, 514, 516. 
alteration of, by consent, 556, 558. 
definition of, in Land Act, 1896, 592, 594. 
(See Farr Rent. Rent. Srarurory TERM.) 


JURISDICTION : 
of Land Commission (see Lanp Commissron). 
of Civil Bill Court (see Civ Brn Court). 
of magistrates (see Justicus). 
whether imperative or discretionary, 70, 309. 
to enforce order directing conveyance to purchasing landlord, 336. 


JUSTICES : 
precept to restrain waste by, 69. 
4 penalty for disobedience to, 71. 
& setting aside precept, ‘71. 
certificate of, as to deserted premises, 137. Form of, 705. 
jurisdiction of, in ejectments for small tenements, 138-144, 
¥, against caretakers and permissive occupants, 139, 141, 142, 
404-405. 
ease stated by, 144. 
certificate of, for fresh execution of writ of possession, 149, 
no action against, for granting warrant, 151. 
remedies in case of wrongful order by, 151. 
service of summons to appear before, 145, 610, 687. 
(See WARRANT OF JUSTICES.) 


HABOURERS : 
letting for use of, not to be deemed sub-letting, when, 293, 402, 403. 

>; e excluded from Land Law Acts, 353, 360. 

” ” i “6 claims for compensation, 181. 
power of Land Commission to impose conditions as to cottages for, 293, 481. 
extension of powers to apply moneys for cottages for, 578, 579. 
penalty for disobedience to order, as to, 295, 481. 
resumption by landlord, of land required for, 179, 249, 250. 
rules as to applications to sub-let for use of, 758. 
schedule of fees on applications to sub-let for use of, 771]. 
forms of application to authorise lettings for, '798. 
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LABOURERS—con. 
lettings for, not to cause forfeiture under Land Act, 1870, 213. 
= application of guarantee fund towards, 478. 
3 without plots or gardens, 478. 
definition of, in Land Purchase Act, 1891, 481. 
LAND: 
definition of term in Landlord and Tenant Act, 1860, 1. 
includes incorporeal hereditaments, 3. 
parcel of, meaning in Land Act, 1881, 349. 
acquisition of additional, effect on tenancy, 22-23, 297, 349, 556-558. 
burning, forbidden, 61. 
untenanted, liable to poor rate, 80. 
devolution of freehold, if sold under Land Purchase Acts, 959. 
action to recover possession of (see KJECTMENT). 


Lanp CERTIFICATE : WSR #9! GA 
to be retained by Land Commission so long as money is due to them, 866. 
lodgment of, in lieu of abstract of title, when, 820. 
lodgment with agreement to purchase additional land, when, 911. 
(See CERTIFICATE.) 


Lanp CoMMISSION : 
additional members of, under Land Purchase Act, 1885, 385, 386. 
appeal to (see APPEAL). 
arrangement as to business of, commissioners appointed under Acts of 1881 
and 1885, 483-484. 
authority of examiners of, in Court of Land Judge, 622. 
case to be stated by, 333. 
certificate of, as to purchase annuity to be conclusive, 564. 
constitution and appointment of, 329, 481. 
days and hours when offices of, open, 720. 
duties of registrar of, 731, 732. 
duty of, to inspect estates for sale by Land Judge, 579. 
forms as to purchase of estates by, 892, 893. 
transfer of cases from County Court to, 803-4. 
interchange of duties of, with Land Judge, 562, 563. Rules, 641-642. 
jurisdiction in general, where relation of landlord and tenant exists, 269, 324 6, 
332-6. 
Ar under Land Act, 1870, 184, 332. 
re as to rights of turbary and pasturage, 292. 
- to award damages for breach of statutory condition, 282. 
as regards nature and terms of tenancy, 324, 326. 
3 land purchase, 380. 
<§ to restrain abuse of privilege by tenant, 547. 
on consent, how extended, 557-8. 
to grant limited administration, 204-5, 286-8, 560, 561. 
as regards easements and profit a prendre, 325, 484. 
conditions as to labourers’ cottages, 294. 
iy +5 witnesses, 333. 
leave to appeal from, when necessary, 333 336, 387-8. 
letters to be addressed to secretary or solicitor, 867. 
liability of, as vendor, 430, 480. 
may issue order to put purchaser into possession, 430. 
moneys supplied to, for purposes of Land Purchase Acts, 451, 465 
negotiations of sales to tenants by, 856. 
not to be restrained, in execution of powers, 333. 
order by High Court to put, into possession, 384, 480. 
. ae a rules as to, 612. 
. form, 615. 


” ” 


,» of, ultra vires, effect, 251. 
orders of, to be received in evidence when sealed, 330. 
payment of money into, 733. 
a into High Court of proceeds of sales by, when, 623. 
power over holdings subject to advances, 317-320, 370, 372-373. 
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Lanp Commission—con. 
power to amend, 336. 
to appoint independent valuer, 324, 326, 333-4, 337. 
», to appoint officers, 331, 387, 481, 482. 
to determine disputes between purchasing tenants, 484. 
to employ officers and servants of Civil Bill Courts, 337. 
» to make rules, 337-9, 483-4. ; 
to purchase estates and re-sell to tenants, 313-316, 373-374. 
;; to review or rescind orders, 334, 337. 
» to sell holdings in lots, 578. 
», to enforce specific performance, 430, 431. 
», to appoint trustees, 431, 474. 
», delegate to Sub-Commissions, 330, 484. 
», to enforce orders and punish for contempt, 333. 
powers of Land Judge conferred on, when, 380. 
proceedings on sale of holdings to tenants, 322, 379, 380. 
quorum of, 330. 
re-hearing by (see RE-HEARING). 
regulations as to sales ordered by Land J udge, 630, 631, 641 
report and audit of accounts of, 341. 
report of, to Land Judge under Land Act, 1896, Sec. 40, 579, 46. 
rules as to procedure of, 722 et seq. (See LAND PurcHasz Ruuus.) 
», as to purchase of estates by, for re-sale to tenants, 855, 856. 
»» as to transfer of cases from County Court to, 733, 734. 
salaries of, 331, 332. 
Service of notices upon,, 723. 
to be a court of record, 333. 
to sit at Four Courts, when in Dublin, 563, 721, 642. 
(ransfer of purchase powers of Board of Works, to 323. 
writ of prohibition to restrain, 334. 


Lanp Improvement Cuaron: 
definition of, in Land Act, 1887, 445. 
(See Boarp or Works. Drainacy CHARGE.) 


Lanp Jupen: 
sale of tenancy trom year to year by, 232, 253. 
lease by, benefit of covenants in, 13, 38. 
'», suing for rent under, 86. 
sale by, to tenants under L. P. Acts, 372, 579. 
certain powers of, conferred on Land Commission, 379-380. 
receivership jurisdiction of, provision for, 387. 
power of, as to abatement and reduction of rents, 429. 
may accept land stock at par, in payment of purchase money, 471. 
purchase by Land Commission in Court of, 855-856. 
$5 tenants in Court of, 855. 
forms, 892. 
guarantee deposits in matters pending before, 838. 


to have powers of Land Commission, as to appointment and redemption, 567-8. 


rules as to purchase by tenants from, 855. 


he _ ¥ under Land Act, 1896, See. 40, 642-651, 


856. 
request by, to Land Commission, to inspect estates for sale, 579. 
RS notice prior to issue of, 644, 
rules as to offers to sell to. tenants by, 648. 
power of, to withdraw estate from sale, 582. 
regulations as to sales ordered by, in Land Commission, 630-631. 


rights of tenants holding under lettings by, to purchase under Land Purchase 


Acts, 580, 586. 
term, in Land Purchase Rules to include Judicial Commissioner, 809: 
authority of examiners of, in Land Commission, 622, 


purchase-money under, Land Purchase Acts, to. be distributed by, when, 


623, 642. 
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Land JUDGE—con. 

purchase-money under Land Purchase Acts, to be distributed by, rules, 

624-626. 

appeals from order of, under Land Act, 1896, Sec. 40, 580, 649. 

additional for loeal registration of title, 563. 

interchange of duties with Judicial Commissioner, 562. 

powers of Judicial Commissioner conferred on, 562, 563. 

” ” 9 cf rules as to, 641, 642. 
(See Lanpep Estrarrs Court.) 

Lanp Law Acts: 

definition of, in Land Act, 1896, 592, 593. 

Land Purchase Acts not included in, 544. 


Lanp Purcuase Account: 
to be kept by Land Commission, 460. 
deficiency in, how to be provided for, 463, 472. 


Lanp Purcuasn RuuEs : 
as to abstract of title, 819, 820, 898. 
» affidavits, 850, 851. 
» agreements for purchase, 821, 822. 
» appeals, 853, 854. 
» appearances, 814-816. 
,. apportionment of rents, rentcharges, and annuities, 830-832. 
» costs, 862, 865. 
» death of vendor or purchaser, 844. 
. disability, persons under, 845. 
,, documents, certified copies of, 860. 
», final schedules of incumbrances, 901-904. 
5 guarantee deposits, 838-840. 
» lodgment of deeds, &c., 818-819. 
» maps and surveys, 822. 
» originating statements, 811-813. 
5, partition and exchange, 842, 843. 
», payment into Bank of Ireland, 840. 
5, preliminary expenses, 857. 
,, preparation of vesting orders, 826. 
purchase. of estates in Land Judges’ Court, 855. 
questions of law, determination of, 853-854. 
redemption of rent-charges, annuities, &¢., 882-834 
., rulings on title, 820. 
5, services, 316-818. 
solicitor’s duties, 861. 
specific performance, 844. 
trustees, appointment of, 841. 
vesting orders, 826. 
5, writs of possession, 865-866. 
definitions in, 809: 
forms under, 871-898. 
wer of Land Commission to make, 484. 
schedule of fees under, 905-910. 


Lanp, Stock : 
creation of guaranteed, 458. 
dividends on 459, 471. 
advances, when to be made in, 458. 
what charges may be redeemed by, 459, 472, 478. 
powers of investment in, 470. 
may be exchanged for consols, 471. 
trustees may accept, at par value, 471. 
Land Judge may accept, at par value, 471. 
guarantee deposit to be retained in, 472. 


Lanps Cuauses Consonipation Acts : | P 
incorporated with Land Act, 1881, for certain purposes, 316, 317. 
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Lanpep Fsrares Court: 

powers as to apportionment of rents by, 942. 

may order partition or exchange, 943, 945. 

sale of holdings by, to be deemed a sale by landlord, 372, 

officers of, may be transferred to Land Commission, 386, 38’. 

apportionment of charges by, 938. 

redemption of certain charges by, 940. 

to afford facilities to occupying tenants to purchase, 198. 

powers o:, generally, 937, 938. 

conveyance by, not to affect certain charges, 938. 

application of purchase-money by, 939-940, 941. 

sale in, of lands held under lease with clause against alienation, 33, 192. 
H no apportionment of rents on, 92. 

registration of improvements in, 176. 

sections of L. EK. C. Act incorporated by L. P. Acts, 379-380. 

(See Lanp JupGs.) 


Lanpep Esrarns Court Conveyance: 
mistake in schedule of tenancies to, effect, 10, 16. 
effect of, to pass estate conveyed, 938. 
not to interfere with tenant’s rights under Land Act, 1870, 211. 
effect of, as regards tithe rentcharge and land improvement charges, 938. 
(See VestiInG OrpER.) 


LANDLORD : 
application to fix fair rent by, 262, 266. 
apportionment of rent, on death of, 93. 
assignee of, entitled to benefit of covenants, 36, 37. 
bound to repair cottier tenements, 140. 
claim for arrears of rent by, on sale of tenancy, 229, 743, 744, Korms, 777-9. 
consent by, to assignment, when necessary, 29, 34. 
6 to sub-letting, 46, 48, 241, 305, 346. 
5 in breach of agreement by, when presumed, 350, 551. 
covenants by, in lease, how far binding after fixing of fair rent, 396. 
a implied in leases, on behalf of, 73-76. 
death of, if tenant for life, effect, 9, 548-550, 
* continuing proceedings in Land Commission on, 288, 348, 724, S44, 
definition of, in Landlord and Tenant Act, 1860, 1. 
ss in Land Act, 1870, 208. 
x eo 1881, 342, 348. 
. 5 1896, 591. 
- for purpose of sale to tenants, 445, 
3 may apply to Land Judge, 372- 
sf may include several persons, 3. 
deduction from rent payable to succeeding, 516. 
determination of estate of immediate, rights of sub-tenants, 288-291, 551, 553 
a e a recovery of rent from sub-tenants, 552. 
“é :5 - two persons entitled to superior interest, 
553-554, 
devolution of title of, evidence as to, 53. 
distress by, general rules as to, 93-99. 
liability of, for rates not to be increased by partition of holdings, 518, 541. 
to re-pay rent overpaid, 514, 516. 
limited owner, or mortgagee, tenancies created by, 548-550. 
¥ rights under Land Act, 1870, 189-191. 
may require sale of tenancy, when, 244. 
mines and minerals may be worked by, when, 64-66. 
mortgagee, when deemed to be, 548, 550, 587. 
must be named in originating notice, 723, 
notice by, to sub-tenant to pay rent, 50. 
5 of objection to purchaser of tenancy, 228, 236, 742. Form of, 775. 
“a 3 lessee becoming a present tenant, 748, Form, 785° 
particulars of allowances by, ordered to be given, 749, 763. 
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LANDLORD—con. 
payments to, out of compensation moneys, 186. 
purchase of tenancy by (see SALE or TENANCY). 
refusal of, to accept purchaser of tenancy, 228, 742. 
an =e % reasonable grounds of, 236, 742. 
iy % He $5 p when conclusive 
228, 742 
reinstatement of tenant by, 295, 299, 406, 411. 
remedy of, for sub-letting without consent, 241, 242, 252, 281, 285. 
a for breach of statutory condition, 252, 281, 285. 
bp by ejectment for non-payment of rent. 99-109. 
resumption of possession by, 249, 250, 257, 300, 307, 397, 513, 546. 
re ae determines tenancy, 295, 296. 
right of entry to inspect waste, 72. 
», for other purposes, under Land Act, 1881, 248, 254, 255. 
- to work mines and minerals, 64-66, 248. 
' on mortgage or voluntary alienation of tenancy, 559-60. 
ra to require sale of tenancy, 244. Forms, 781-2. 
f as to privileges, on fixing fair rent, 547. 
rules as to service of notices upon, 724. 
sales by, to Land Commission, rules as to, 855. 
service of originating notice upon, 723, 724. 
signature of, to lease, how far necessary, 11. 
waiver of covenants by, 83, 542, 546. 
(See Limtrep OwnER. Mippieman. WAIVER.) 


LANDLORD AND Tenant Act, 1860: 
definitions in, 1, 2, 
how applied to later Acts, 2, 352 


LANDLORD AND TENANT Act, 1870: 
Sec. 4, not to authorise rent in respect of improvements, 509, 513. 
Sec. 5, how far to apply, in fixing fair rents, 510, 513. 
not included in definition of “ Land Law Acts,” 592, 593. 
to be construed as one with Land Act, 1881, 343, 352. 
definitions of, incorporated in Land Act, 1881, 343, 352. 
appeals in cases under, to be heard by Land Commission, 332. 
sections of, incorporated with Land Act, 1881, 326, 327. 
amendment of, as to compensation for improvements, 260. 

Fe s3 55 disturbance, 258, 259. 

Land Commission has no original jurisdiction under, 332. 
partial exclusion of certain tenancies from, 181-182. 
applies only to agricultural or pastoral holdings, 209. 
alteration in terms of repayment of advances under, 432. 
rules as to applications under, 657-670. Forms, 671-678. 
schedule of fees in County Courts under, 716-718. 


Law (see QuEsTION oF Law. OPERATION OF Law.) 
Lay-Tirue (see Tira RENTCHARGE). 


LEASE: 
agreement for, by one joint tenant, effect, Addenda (p. 12). 
assignment of, 24. 
between Ist June, 1826, and Ist May, 1832, 29, 30. 
conditions of, bind present tenancy, 300, 306, 396, 397. 
covenants implied in, on behalf of landlord, 73, 74. 
ns rs e tenant. 76-83. 
Ns in, not to claim compensation, effect, 171, 180, 309, 513. 
7 how far important in determining character of holding, 522, 529. 
definition of, in Landlord and Tenant Act, 1860, 1, 3. 
; in Land Act, 1870, 208. 
as includes agreement for lease, 208, 301. 
: in Land Act, 1896, 592, 593. 
of demesne lands, effect, 530. 531 (see DEMESNE). 
existing, how affected by Land Act, 1881, 300. 


1006 Index. 


LEASE—con. 
“expiring within 99 years, &¢c.,” what is, 399. 
fair rent fixed in respect of, when, 391, 392. Effect, 395. 
for lives, how created, 14. 
* when within Land Act, 1887, 391, 400. : 
for lives and years, whether concurrent or reversionary, 14 Addenda (p. 14), 
‘for 31 years, rights as to compensation for improvements, 170, 173. 
i i: ‘, disturbance, 167. 
5 what leases deemed to be, 399. 
history of law:as to, 11. 
improvements made, before granting of, 275, 398. 
during currency of, 169-171, 398. 
- 5 Im pursuance of covenant in, 274, 509, 512. 
w right to compensation for, excluded by, 170. 
letting of land on, how far valuable consideration, 509, 513. 
limited owner, when granted by, 548=550. 
may constitute a “present tenancy,” 265, 301, 350. 
mistake in, how reformed, 15. 
of tithe-rentcharge, order for redemption of, 422. 
order for redemption of rent reserved by, effect on reversion, 426, 568, 571-2. 
3 ae . on covenants and reservations 
in, 426, 570. 
power of limited owner to grant, 14, 190-191, 955. 
proof of, by counterpart, 52. 
provisions of, inconsistent with Land Acts, when valid, 310. 
pur autre vie, devolution of, 28. 
requirements for validity of, 11, 14. 
reversionary, and lease of reversion, 38, 300, 306, 307, 398. 
setting aside of, if procured by inequitable means, 400-401. 
sub-lease deemed to be a, 52. 
sub-letting in breach of covenant when valid, 550-551. 
surrender of, 20, 297, 310. 
Ulster custom, application to tenancies under, 163, Addenda (p. 163). 
waiver of benefit of covenants in, 83. 
writing, when required for validity of, 10. 
(See Covenant. Powsr or Luastnc. Juprcra, Lease. REVERSIONARY 
Lease. SURRENDER.) 
Lease ror Lives, RENEWABLE FOR Eyer : 
waste, by tenants holding under, 54. 
covenant to renew in, when enforced, 130, 303, 400. 
excluded from Sec. 1 of Land Act, 1887, 391, 400. 
within Redemption of Rent Act, 497. 
relief in equity, where lessees neglect to renew, 131, 926. 
conversion into fee-farm grant, effect on covenants, 933, 934. 
tenant, when compellable to take renewal of, 130. 
Leasenonp Estate: 
purchase of, by Land Commission, 316. 
sale of, not within Sec. 1 of Land Act, 1881, 231. 
may be acquired by Statutes of Limitation, 303, 304 
assigned, how, 24-28. 40. 
liability of legatee of, 26. 
LEASEHOLDER (see Lussrn). 


Legacy Duty: 
payment of, out of proceeds of sales, 836. “ 
"3 in case of freehold registered land, 961. 


” ” 


Leearen : 

~ right of, to be accepted as tenant, 243, 244. 
objection by landlord to, 747. 
form of notice, of bequest of tenancy to, 780. 
forms of refusal by landlord to accept, 781. 
included in term “ lessee,” 394. 
of leasehold estate, liability of, on covenants in lease, 26, . 

(See DrvisEr). me 
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LESSEE : 
several persons may be included under term, 304, 394. 
includes assignee, legatee, &c., 303, 394. 
rights of, on expiration of lease, 300. 
deemed to be present tenant, when, 300, 391. 
for his own life, within Land Act, 1881, Sec. 21, 302. 
rights of, as regards fixing fair rent, 391, 392, 748. 
position of, when fair rent fixed, 395, 396. 
i when assignee gets fair rent fixed, 396. 
- where lease contains covenant against alienation, 448. 
5 an made between 1826 and 1832, 455. 
rights, as regards improvements, 398, 399, 450, 554-5. 
»» on determination of his immediate landlord’s estate, 551-553 
may apply to have fair rent fixed at any time, 555. 
application to fix fair rent by, 391. 
% 2 es rules as to, 748, 749. 
as - a forms, 782. 
oA to be deemed present tenant by, 391, 748, 749. 
notice disputing right of, 748. 
” ” ” Form, 785. 
fixing fair rent by agreement with, 393, 754, 
application by, to have lease declared void, 400. 
holding under sub-lease, 288, 804. 
rights as against assignee, on covenants, 25-26. 
liability of, on covenants in lease, 41, 88. 
» when it ceases, 43, 88. 
rights under Redemption of Rent Act, 497, 499 : 
jomt tenant or tenant in common, application by, to fix rent by, 394, 518, 541. 
- " és fi rules as to, 749. 
x s + a forms as to, 785 
Ligx : 
lodgment of deeds in Land Purchase Department subject to, 818. 


LIMESTONE : 
rights of tenants, as to working, 55, 58. 
Limit : 
on amount of advances to one tenant, 451. 
“A R effect under Redemption of Rent Act, 500-501. 
LIMITATIONS, STATUTES OF : 
title acquired to lease by, 31, 303, 304, 394. 
when a defence to action for rent, 89. 
minor’s right to tenancy, when barred by, 244. 
tenancy may be extinguished by, 347. 
do not apply to quit rents, 423. 
personal representative barred by, 245. 
accruing gales of rent under lease by deed, not barred by, 89, 106. 
middleman’s interest, how affected by voluntary payments made by sub-tenant 
to head landlord, 51. 
vesting order stops running of, 377. 
Limtrep ADMINISTRATION (see ADMINISTRATION). 


Limrtep OWNER: 

definition of, in Land Act, 1870, 189, 192. 

powers of, as to compensation, 189, 667, 668. 

power to grant judicial lease, 278. 
create fixed tenancy, 280, 311. 
grant leases generally, 14, 190, 191, 311. 
* sell holdings, 313, 373, 374, 950. 
classes of, having powers of tenant for life, 953, 954. 
confirmation of lease by, under Land Act, 1870, 668, 669. 
forms for use in case of, under Land Act, 1870, 675, 678. 
schedule of fees, in applications by, under Land Act, 1870, 718. 
signature of agreements by, under Land Purchase Rules, 880. 
rent overpaid to, recovery of, 514, 516. 


9 


” 
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Limitep OwNnER—con. 
tenancy created by, when binding on remainderman, 247, 252, 302, 548-550. 
agreements altering tenancies by, 549. 
rules as to, 759-761. 
i. y, forms, 799, 800. 
definition of, in Land Act, 1896, 592. ; } 
application by successor in estate disputing fair rent fixed by, rules, 759. 
Forms, 798, 799. 
demesne lands, letting of, by, 532, 548, 550. 
statutory powers of leasing, by, 14. 
void lease, under power by, effect, 14. 
(See REMAINDERMAN. TENANT FOR Lars.) 


bP) ” ” 


Lis PENDENS : 
registration of proceedings in Land Purchase Department as, 814. 
form of certificate for registering, 877. 


Livas : 
presumption as to, if seven years absent, 129, 921. 
leases for, devolution of, on death, 28. 

(see Leasr For. Livss.) 4 


a 


Loans (see ApvANogs. PuRcHASE OF Houprngs) : 
under Landed Property Improvement Acts, 295 
reduction of interest on, under earlier Acts, 431, 436. 


Locau Reaisrration or Trrue Act: 
additional judge may be nominated for, 562, 563. 
particulars of holding purchased, to be furnished by Land Commission, 572. 
Sec. 34 of Land Act, 1896, to extend toa vesting order or fiat, 572, 573. 
provisions of, as to devolution of property on death, 959, 960. 
applies to holdings purchased from Congested Districts Board, 589, 604. 
particulars of holdings purchased to be furnished to Registrar of Titles, 828, 829. 

(See REGISTRATION oF TrTLE.) 


LopDGERS : ' 
goods of, exempt from distress, 97, 946. 

Lopernes : 
letting of, not a breach of covenant against sub-letting, 48. 

LopeMent : 


of abstract of title and documents in Land Purchase Department, 819, 820, 
form of notice for lodgment of deeds, 880. 
in Court, of rent due in ejectments, 116, 118, 121. 
si compensation under Land Act, 1870, 186. 
_ purchase-money of tenancy, 229, 238, 732-3. 
5 balance above amount of advance by purchasing tenant, 828. 
(See PAYMENT INTO Court.) 
Lunatic : 
provision of Land Act, 1870, as to, 205-206. 
power of Land Commission, as to, 326, 327. 
powers of, under Settled Land Act, how exercised, 955. 
letting by committee of, 362, 532. 
actions for rent by committee, on behalf of, 85. 
(See Disaprurry.) 


wa 


MAINTENANCE: 

of improvements (see. IMPROVEMENTS), 
Maticrous Ingury: 

by cutting turf wrongfully, 61. 


Manpamus 5 
writ of, to compel Justices to hear and determine, 151, 152. 
cp », Land Commission to state case, 335. 


» to determine an application for leave to appeal, 335, 
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MANUFACTURE: 
fixtures for, may be removed, 44, 45. 


MACHINERY : 
what, may be removed as trade fixtures, 44. 


MAGISTRATES (see JUSTICES). 


Manston House : 
letting of, with demesne lands, effect, 531. 
aA by limited owner, 548. 
purchase of, by owner, under Land Purchase Acts, 580, 586. 
(See DrmEesnE LAND.) 


MANURE: 
compensation for unexhausted, 172 (see ComPENSATION FOR IMPROVEMENTS). 


Maps: 
allowance of costs of making, under Land Act, 1870, 663. 
lodgment of, when required on appeals, 737. 
rules as to, in Land Purchase Department, 822. 
i, direction for survey to Ordnance Survey Department, 881. 

to be prepared whenever order made fixing fair rent, 750 
requisition for certified copy of, rules, 751. 

“= a forms, 790. 
to be lodged with agreement for purchase by tenant, 822. 
rules as to preparation of, 822, 823. 
prepared in Landed Estates Court, may be used, 823. 
alterations in, how to be made, 823. 
when to be endorsed upon vesting order, 826. 
prepared before living memory, received in evidence when, 530. 


MARKET GARDENS : 
held to be agricultural holdings, 523. 
how far within Land Acts, 521. 


Marrrep Women : 
powers of, under Land Act, 1870, 205. 
Sec. 60 of Land Act, 1870, as to, incorporated in Act of 1881, 327. 
powers of, under Settled Land Act, how exercised, 954, 955. 
consent by, under Land Purchase Rules, 845. 
representation of, in Land Purchase Department, 845. 
power to sell under Land Purchase Acts, 368. 
(See Disaprurry.) 


MEADOWING : 
how far consistent with pasture letting, 536. 
lands let for not to be broken up, 171. 
(See Pasturs. Pasture Hotprvc.) 


Measure OF DaMAGES: : 
on breach of covenant to repair, 82. 


MeLtIoRATING WASTE: 

what is, 57 (see WASTE). 
MERGER : 

of tenancy, not caused by entry of landlord as mortgagee, 298. 
Mrsngé RATES } 

in ejectment for over-holding, 132: ss 

may be recovered to-day of trial, 135. 


nature of claim for, 135. } ; 
set-off for, when allowed against claim for compensation, 174, 186. 


MiIDDLEMAN : m 
determination of estate of, 288, 289, 551-554. 

by ejectment tor non-payment of rent, 290. 

where part of lands sub-let, 290, 

sub-tenant’s tenancy unaffected by, 351. 

rights of sub-tenants, 551-553. 


: : 37 
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MippLEMAN—con. 
apportionment of rent on determination of estate of, where superior land- 
lords entitled in severalty, 553-4. 
rules, 759. 
a ae - forms, 805. 
agreements with, by tenants, how far binding on head landlord, 289. 
not within definition of “ tenant,” in Land Act, 1881, 345. 
power of surrender by, when rents reduced by Court, 412, 413, 750. 
originating notice, to fix fair rent, for the purpose of surrender, by, 750, 787. 
surrender by, effect on sub-tenancies, 21. 
rights as to deduction of poor rate by, 79. 
claims for compensation by, 185. 
appointment of trustees to enable surrender to be made by, 413. 431. 
determination of estate of, by notice to quit, 289. 
rights of head landlord against sub-tenant, where fine taken by, 553. 
head landlord may continue interest of, 290. 
determination of interest of, between two gale days, 290. 
several persons entitled to head interest on, 291, 
Rs: 553-4. 
(See SURRENDER. TENANT.) 


MicRraAtIon (see EmiGRATIon.) 


Miz : 
with land attached, not an agricultural holding, 524—525. 
tenant’s right to remove machinery from, 45. 
separation of, from agricultural land, for purposes of the Land Acts, 540. 
(See Fuax Scurcutine Mur.) 
MINERALS : . 
what are, 55. 
rights of tenants, as to, 54, 57. 
when reserved, right of landlord to work, 64, 65, 180, 248, 255. 
statutory condition as to, 248. 
effect of redemption order under Land Purchase Acts on reservation of, 426. 
landlord’s right to, 180, 255. 
notice to, quit’of portion of holding for the purpose of working, 221-2. 
(See Supmrior INTERESTS.) 


rhe) 9? 2? 9 


ed 


MINES : 
tenant may not open, 54—55. 
how far he may work, when open, 57-58. 
landlord may work when reserved, 64, 65, 248, 255 
compensation for working of, 66. 
effect of redemption order under Land Purchase Acts on reservation of, 426. 
(See MinrrAts. Suprertor INTERESTS.) 
MINING : 
landlord’s right to enter for, 64, 65, 180, 248, 255. 
tenant’s rights as to, 54-58. 
Irish Acts relating to, summary of, 65. 
Minor : 
actions for rent by, 85. 
liability of, to pay rent, when, 88. 
rights of, to tenancy, when barred by Statutes of Limitation, 244 
power of Land Commission Court as to, 205, 327. 
tenancy with, when created, 267, 362. 
letting of estate of, pending minority, 292, 362. 
service of notices upon, in Land Commission, 327, 724 . 
power in Land Purchase cases, to appoint Guardian to, 845 
offer under 40th Section of Land Act, 1896, to, 650. : : 
(See Disaprmiry. GuaArptan. Inranr.) 
MISTAKE : 
as to deseription ot tenancy in Landed Mstates Cour 7 5 
in lease, how reformed, is, 58. Shee CSUY SAREE I ssi 
» | may be an equitable defence to ejectment, 114, 
not to invalidate proceedings in Civil Bill ‘Court, 152. 


} 
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Money (see Payment into Court). 


MonrsH (see Timer) : 
whether it means lunar or calendar month, 220. 
how computed wnder rules under Land Law Acts, 720. 
a se Fr Land Purchase Acts, 810. 


Monruty TENANCY : 
notice to quit in case of, 221. 
jurisdiction of Justices, as to ejectments for, 141, 143. 
(See Tenancy. YEARLY TENANCY.) 


Morreaas : 
of tenancy, how far a “ sale” within Land Act, 1881, sec. 1, 559. 
+s by sub-demise, invalid, when, 560. 
as rights of landlord on, 560. 
of holdings purchased by tenants under Land Purchase Acts, 319. 
to secure outstanding part of purchase money on sale under Land Purchas+ 
Acts, 374. 
reduction of interest on, in certain cases, 433, 565. 
(See IncuMBRANCE. JupGMENT Mortcacr. EquirasLeE Morteace.) 


MORTGAGEE : 
how far bound by tenancies of mortgagor, 6, 14, 252, 548, 550 
actions for rent by, 86. 
application for restitution by, 123, 127. 
notice to quit given by, when valid, 218. 
notice to, of creation of judicial lease, or fixed tenancy, 311, 757-8. 
rights to sell under Land Purchase Acts, 313, 368, 374, 587. 
objection to agreement fixing fair rent by, 272. 
sale of tenancy by, 283. 
tenancy with mortgagor, 292. 
tenant displaced by, no longer deemed in occupation, 344. 
allowed to intervene, when, 311, 730. 
rights on surrender of middleman’s interest under Land Act, 1887, sec. 8 
412, 413. 
powers of, under Conveyancing Acts, 947-949. 
tenancy created by, how far binding on ‘mortgagor, 548-550. 
agreements altering terms of tenancies by, 557, 760. 
in possession, to be deemed a landlord wnder Land Purchase Acts, 374, 587. 
sales by, to tenants, how effected, 587. 
when required to lodge deeds, &c., under Land Purchase Rules, 818. 
being paid out of proceeds of sale—notice to, not necessary, 382. 
(See INCUMBRANCER.) #4 


MORTGAGOR : 
may create tenancies, 6. 
leases by, after date of mortgage, 13. 
actions for rent by, 86. 
acceptance of surrender by, 19-20. 
in possession, not entitled to notice to quit, from mortgagee, 20%. 
notice to quit grven by, when valid, 218. 
order fixing fair rent against, how far binding on mortgagee, 252, 548, 550. 
in possession, can have fair rent fixed, 344. 
cannot change character of demense lands, 532. 
tenancy created by, how far binding on mortgagee, 548. 550. 
agreements altering terms of tenancies by, 557+ 
(See INCUMBRANCES. 


Motion : 
rules as to, under Land Purchase Acts, 845-847. 


two clear days’ notice to be given, 846. 

classes of, assigned to Judicial Commissioner. 846. 

to restrain proceedings, costs of, 771. 

scale of costs of, in Land Commission Court, 772. 

certificate of appearances to be produced on, 845 
(See Notice or Motion. 
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NEGOTIATIONS OF SALES 
by Land Commission, 856. 
Land Judge may direct, 655. 
(See Purcuase or Houpines. SALE oF HOLDINGS.) 


NeExr-or-KKin : 
of deceased tenant, rights, 243, 244. 
ni _ cannot apply for restitution, 123. 
remaining in possession of farm, legal position, Addenda (pp. 245, 541).’ 
notice nominating one, to succeed to tenancy, 747. Form, 780. 
forms of refusal by landlord to accept, 781. 


Non-AGRICULTURAL HOLDINGS : 
excluded from Land Acts, 517—5z6. 
onus probandi, as to character of, 354. 
(See ResmpEntrAL HoLpine.) 


Non-PayMEntT OF RENT: 
breach of statutory condition, 247, 253, 299-300. 
(See EsmctmMENT FOR Non-PAYMENT OF RENT. RENT.) 


Non-RuSIDENCE : 
of purchaser of tenancy, not a valid ground of objection, 236. 
(See Save oF TENANCY.) 
Novice : 
of assignment of lease, necessary to discharge assignee, 40. 
by landlord to sub-tenant to pay rent to him, 50, Addenda (p. 51). 
of landlord’s claim to year’s rent in lieu of distress, 98, 99. 
of application for writ of restitution, in County Courts, 680-1. Form, 707. 
to vary precept as to waste, 688, 689. Forms, 709. 
of sale (ee SALE). 
of refusal to accept purchaser of tenancy, 228, 742. 
of sums due for arrears of rent to landlord, 228, 742. 
of bequest of tenancy, 747. Form, 780. 
to quit (see Novick To Quit). 
to relieving officer (see RELIEVING OFFICER). 
when to be signed by a solicitor in Land Commission, 726, 727. 
upon persons having interest, 730. 
of application to transfer proceedings, 733-734. Form, 803. 
substituted for execution of ejectment, when, 404, 406. 
signature and contents of, 408. 
by landlord, disputing right of lessee to be present tenant, 748. Form, 785. 
to incumbrancer, on sale of holding to tenant, 378. 
of appeal (see APPEAL). 
of appeal, to bear stamp when, 737-738. 
procedure in Land Commission to be by, 722. 
rules as to service of, in Land Commission, 723-726. 
ss - under Land Purchase Rules, 816-818. 
; signature of, 726. 
when to be printed in Land Purchase Department, 818, 
of order sanctioning advance, upon whom to be served, 8235. 
forms of (see TABLE OF Forms. ) 
(See NoricE or Motion. Oricinatinc Nortrcn, 
Novice Arrer JupGMENT IN KyEctmENr ror Non-Payment or Rent: 
what to state, 404, 408. 
when to be served, and upon whom, 404, 408, 609, 610, 685. 
signature to, 408, 447, 
service of, equivalent to execution of writ of possession, 404. 
in case of deserted premises, 409, 610. 
form of, 447. 
mode of filing, 610, 685. 
summary of, how posted, 609, 685. 
5 form of, 613, 710-711. 


Notice DrerparRTMENT oF LAND Commission : 
service through, when and how effected, 816, 
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Novice of CriAtmw FoR CoMPENSATION 
limits of time for service of, 658. 
procedure as to, 658, 660. 
forms of, 671. 
service of notices subsequent to, 660. 
extension of time for service of, 659, 660. 
procedure where persons interested are not served, 662. 
power of County Court Judge as to costs of, 663. 
schedule of fees, in cases of, 716-718. 
entry of, in Court, 659. 
(See CoMPENSATION.) 


Notics or Morton : 

in Land Purchase Department, attendance of svlicitors on, 861. 

” ” 5 entitling and filing of, 859. 

es +9 es printing and services of, 817, 818. 

(See Noricr.) 
Novice ro Quir: 

what, necessary in case of agricultural holdings, 202-203, 215-220, 224. 

x in case of non-agricultural holdings, 217. 

AH where tenant becomes bankrupt, 215. 
not necessary to determine a sub-letting which is void, 47. 

i in case of con-acre and agistment contracts, 221. 
aa where tenant continues to hold, in lieu of emblements, 66, 266. 

how far it is a “ disturbance ” under Landlord and Tenant Act, 1870, 168. 
whether it includes notice of surrender by tenant, 203, 215. 
signature by agent to, when sufficient, 204, 218. 
separate notice, for different holdings, when required, 204, 216. 
general requisites as to, 216, 217. 
where date of commencement of tenancy is unknown, 217. 
by whom, it may be given, 218. 
what service sufficient, 219, 2238. 
waiver of, by what acts, 219, 220. 
effect of agreement, not to serve, 220. 
when necessary, in the case of a tenancy at will, 206, 220, 221. 

a . monthly and weekly tenancies, 221. 
special agreement as to, 220, 224, 225, 302. 
for part of a holding, when valid, 216, 222-223. 
in alternative, when good, 217, 225. 
in case of the death of the tenant, 223. 

A future tenancies under Land Act, 1881, 246, 247. 

during a statutory term, 250. 
for breach of statutory condition, 281, 285. 
service of, does not per se determine tenancy, 267, 282, 285, 296-297. 
waiver of, does not create new tenancy, 219, 220, 286, 296-297. 
stamp duty on, 202, 203. 
power of Court to restrain proceedings on, 281, 285, 758. Forms, 797-798. 
rules as to restraining proceedings on, 758-759. 
form of application to restrain proceedings on, 797. 
schedule of costs upon order restraining proceedings on, 771. 


OBJECTION : 
to purchaser of tenancy, 228, 236-7, 742. 
(See SALE oF TENANCY.) 
to schedule of incumbrances in Land Purchase Department, 869-870. 


OccuPANcy : 
evidence of, required in Land Purchase Department, before making of ad- 
vances, 827. 
form of affidavit verifying, 881. 
OccuPATION : 


bona fide, meaning of term, 304. : 
tenant must be in, when originating notice to fix fair rent is served, 345. 
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OccuPAaTION—con. 
how far necessary, when tenant is purchasing under Land Purchase Acts. 369. 


_ i under Redemption of sa pid fos eye 
any person in, may purchase under Land Purel ase Acts, 5 
ae deemed to be in, notwithstanding sub-letting, when, 304, 344, 402, 542-6. 
rules as to proof of, in Land Purchase Department, 827. 
form of affidavit verifying, 881. 


Occupation INTEREST : 
how dealt with, in fixing fair rents, 267-8. 
legality of allowance for, when fixing fair rent, 513. 
(See Farr Renv.) 


OCCUPIER : . 
advances to, by Board of Works for reclamation and improvement, 320-321. 


(See ADVANCES.) 


OFFER FOR PuRCHASE UNDER Lanp Act, 1896, Suc. 40: 
solicitor having carriage to submit, 647. 
form of, 648. 
(See Sarr or Howpre.) 


OrreR TO SELL To Tenants uNDER Lanp Act, 1896, Suc. 40: 

Judge to make, 648. 

communication to Land Commission, 648. 

notification of acceptance by Land Commission, 648. 

order deeming tenant to have accepted, notice of, 648. 

copy order to be lodged with Land Commission, 649. 

(See Purcuass oF Horpines. SaLtm or Hope.) 

OFFICE : 

letting to tenant during, 353. (See Temporary CONVENIENCE.) 


Orrice Hours: 
Land Commission, 720. 


Onus or Proor: 
as to dropping of lives, 302. 
a; to nature of tenancy, 351, 36L. 
of landlord’s consent to sub-letting, 305, 346. 
as to service of notice of sale by execution creditor, 240. 
where holding is alleged to be excluded from Land Acts, 354. 
in demesne cases, under Act of 1896, 532. 
in pasture-letting cases, 539. 
in townpark cases, 357. 
(See Evipencr. Presumprron.) 


OPERATION OF Law: 
surrender by, 19, 21. 
*) im ease of reversions and incorporeal hereditaments, 23. 
assignment of tenancy by, 24, 26. 
” ” 5p notwithstanding covenant against alienation, 32. 
% ‘ but not by act of tenant, 32. 
devolution of tenancy by, 179, 243-244. 
effect of landlord resuming possession by, 295. 


ORDERS : 
of Land Commission to be received in evidence when sealed, 330 
_ ie i to be signed and dated, 735. 
power of Land Commission to enforce, 333, 336. 
writ of prohibition to restrain enforcing of, 334. 
certified copies of, 729, 860. 
power of County Court Judge to vary or rescind, 187, 662 
A Land Commission to vary or rescind, 334, 337. 

to put purchasers into possession, 384, 430. ; 

¥ a o " rules as to, 865-866 

m Ss %f Ea form of, 897-8. 
service of, in Land Purchase Department, 816-818. 
definition of. in Rules under Land Law Acts, 719, 
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OrDERS—con. 

of Land Commission, how far an estoppel, 515. 

fixing fair rent, may secure easements and privileges to tenant, 547. 
6 Ay application by remainderman to vary, or set aside, 548, 
eh 550, 759. ; 

sanctioning advance, upon whom notice of, to be served, 825. 

when to be by side-bar, 846-7. 

cause against conditional, rules as to, in Land Purchase Department, 847. 

enforced by writ of attachment or sequestration, 851. 


OrpNANCE Survey Map (see Map). { 


OrIGINATING AGREEMENT : 
fixing fair rent, form, 791. 
i" second statutory term, form, 792. 
for consolidation of holdings, form, 799. 
for partition of holding, form, 799. 
for surrender of portion of holding. Form, 800. 
altering conditions of statutory term. Form, 800. 


Orteinatinc Novice : 
by landlord to purchase tenancy, and to fix true value, 234. 
one, cannot be served for several holdings, 349, 748. 
rules as to service of, 722, 724. 
service of, after determination of tenancy, 267, 284. 
35 notwithstanding dismissal of prior one, 748. 
effect of service of, by lessess, 393. 
definition of, 722. 
endorsement of service on, 723. 
landlord must be named and described in, 722, 748. 
by whom to be signed, 726. 
must be served one month before hearing in Civil Bill Court, 731. 
stamp on, 722. 
¥ under Redemption of Rent Act, 857, 
costs of, dismissal of, when allowed, 766-7. 
whether service of, constitutes an “ application to the Court,” 393. 
amendment of, 336, 722. 
tenant must be in occupation, at date of service of, 345. 
application to withdraw, 749, 754. 
5 x; form of, 786. 
service of, under Redemption of Rent. Act, 857. 
form of, under Redemption of Rent Act, 893-4. 
to fix fair rent, schedule of improvements on, 749, 763. 
first application to Court to be by, 722. 
by middleman to surrender part sublet, and determine fair rent of part not 
sublet, form, 787. 
to sanction judicial lease, form, 796. , 
by joint tenant, or tenant in common, to fix fair rent of portion of holding, 
form, 785. 
application to sanction agreement for fixed tenancy, form, 797., 
to restrain proceedings on notice to quit, form, 797. 
to authorise letting to labourers, form, 798. 
for resumption by landlord on expiration of lease, form, 798. 
to vary fair rent by successor in estate, 798. 
for apportionment of rent, form, 805. 
by landlord and tenant jointly to fix rent, pursuant to report of valuers 
forms, 806, 807. 
to ascertain true value, form, 774. 
for apportionment of price of holding and improvements, 776. 
by landlord to fix fair rent, 783. 
second statutory term, by landlord to fix rent, form, 784. od 
by tenant, or landlord and tenant jointly, to fix fair rent, forms, 783, 784. 
on report of valuers, 
forms, 794, 795, 806-7. 
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Oricinatinc Noricr—con. 

to ascertain increase or diminution of specified value, by landlord, torm, 790. 
7 = ce 3 by tenant, form, 791. 
to fix fair rent, by lessee, torm, 782. 
for resumption by landlord of holding, 782. She 
for sale by landlord on default of sale by personal representative, form, 782. 
to declare sale void, form, 774. 
by tenant disputing claim for arrears of rent, form, 780. 

(See Taste or Forms.) 


OricinatiInc STATEMENT : 
preparation and contents of, 811, 812. Form, 871. 
filing of, and reference to Commissioner, 813. 
notice of filing, form of, 874. 

Fe - upon whom to be served, 812. 
amendment of, 812. 
documents to be lodged with, 814. 
notice of filing of, on incumbrancers 813. Form, 874. 
registration of, filing of, as lis pendens, 814. 
proceedings under Land Purchase Acts, to be commenced by, 811 
what lands to be included, 811. 
statements supplemental to, may be filed, 812. 
address for service to be endorsed on, 812, 
affidavit verifying, form, 873. 
notice of filing of, form, 874. 


OstERs : ~ 
tenants may cut, when, 62, 64. 


OVERHOLDING : - 
by tenant, after expiration of lease, effect, 17-18. 
jurisdiction of Civil Bill Court in ejectment for, 128. 
defences in ejectments for, 131. 
equitable defence to civil bill ejectment for, 113-114. 
necessary proofs in ejectment for, 129. 
by sub-tenant, 131, 136. 
procedure in ejectment for, 131-134, Addenda (p. 131). 
costs in ejectments for, 132, 339-340. 
security for costs in ejectments for, 133. 
action for double rent for, 134. 
mesne rates may be recovered for, 135. 
form of civil bill ejectment for, 695. 
schedule of fees, in ejectments for, 711-712. 
decree in ejectment for, form, 703. 


OVERPAYMENTS : 
pending fair rent application, how recovered, 516, 


OWNER : 
definition of absolute and limited, in Land Act, 1870, 192. 
rights of, as to sale to tenants in Landed Estates Court, 198, 
procedure in the case of the sale of an estate of an infant, 383. . 
purchase of demesne by, on sale of estate by Land Judge, 580, 586, 
(See Limrrep Ownnr. VENDOR.) : 


PARCELS : 
in lease, presumption as to, 15 
change in, without changing tenancy, 22-22, 


oe 


“Parcen or Lanp”: 
may include undivided share, 349, 592-3. 


Parou LETTINGS ° 
when valid, 6-7. 


Part (see PReMIsss). 
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Part PERFORMANCE : 
what amounts to, within Statute of Frauds, 17. 
payment of altered rent is, 2b. 
(See Sprcrric PERFORMANCE.) 


PARTICULARS : 
of distress must be given, 95. 
as to improvements, costs of motion for, 767. 
ny fA rules as to furnishing of, 749, 763, 859. 
(See ALLOWANCES. IMPROVEMENTS.) 


PARTITION : 
must be by deed, 25. 
may take place, notwithstanding clause against alienation, 33. 
may be ordered by Land Commission, 381. 
rules as to application for, 842-843. 
notice of lodgment of scheme for, 890. 
Landed Estates Court may order, 943-944. 
tenant for life may concur in making, 950. 
of holding, consisting partly of excluded element, 517, 518, 524, 539-541. 
where part in demesne, 530. 
non-agricultural, 539. 
incorporeal hereditament, 539. 
a A sub-let, 548, 546. 
not applicable to cases under Redemption of Rent Act, 540. 
effect of order for, 541. 
) present tenancy is portion after, 351. 
agreement for, between landlord and tenant, 556. 
rules, 842-843. 


” ” 


” ” 
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” ” ” forms, 890. 
of lands held by tenants in common, rules as to, 541, 842-3. 


PARTY : 
definition of, in Landlord and Tenant Act, 1860, 1. 
” ” ” 1870, 207. 
by whom to be represented, before Land Commission, 340. 
change of, by death or assignment, rules, 844. 


PASTURE : 
meaning of, and kindred words, 534. 
holding let for purposes of (see AGISTMENT. PasTURE HoprInNc). 
breaking up ancient, is waste, 56 (see Grass LANDS). 
regulation by Land Commission of right of, 292. 
part of, farm allowed to be tilled, 535. 
lands suitable only for, 536. 
letting of ancient, 538. 


PastTuRE HOLDING : 
letting of, when excluded from Land Acts, 517. 
dairy farm not now excluded, as, 517, 534, 539. 
onus of proof, in cases of, 534, 539. 
purpose of letting, how determined, 536-7. 
user and capabilities of land, how far material, 537. 
express contract need not be proved, 536. 
meadowing of lands, how far consistent with, 536. 
parol evidence as to purpose of letting, 537. 
date for determining character of letting, 539. 
residence of tenant, materiality of, 588. 
townpark used for, 358, 415, 542. 


PAYMENT : 
of money due to Land Commission, 835. 
into Bank of Ireland, of advances, 418-420, 477-478, 840-841. 
a zi of price of superior interest, 834. 
to trustees (see TRUSTEES). 
of rent, when it creates tenancy, 7-8 (Addenda). 
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Payment into Court: 
of purchase-money of tenancy, 229, 238, 744, 747. 
Land Commission Rules as to, 732-733. 
of amount claimed by landlord and disputed by tenant, 744. 
of compensation awarded under Land Act, 1870, 172, 665. 5 
in every case where a question arises as to rights in the Land Commission, 
732-733. 
of proceeds of sales under Land Purchase Acts, 563, 623, 624. 
Accountant-General to permit, by order of Land Commission, 623. 
form of receivable order for, 803. 
(See Lopement.) 
Prnat Rent: 
nature of, and when recoverable, 87. 
ejectment does not lie for non-payment of, 100-101. 
covenant to pay, unaffected by fixing of fair rent, 251, 396-397. 


Prenpinc Procesprnes : 
application of Land Act, 1896, to, 597, 598. 
PERMANENT BUILDINGS : 
made by tenant before 1850, no rent in respect of, 502, 513, 
definition of, in Land Act, 1896, 592, 594. 
(See Buruprnas. IMPROVEMENTS). 


Prrmisstve Occupants : 
Justices may issue warrant to recover possession from, 142-145, 404—5. 
service of summons on, 145. Se 
stay upon issue of warrant against, 146, 405. 
Civil Bill ejectment against, form, 690. 
decree in ejectment against, form, 704. 
PrrRPEruaL INTEREST : 
definition of; in L. & T. Act, 1860, 1-2. 
rights of tenants entitled to, as regards waste, 54. 
(See Frr-Farm GRANT.) 
PERSON : 
definition of, in L. & T. Act, 1860, 1. 
5 in Land Act, 1870, 207. 
PERSONAL REPRESENTATIVE : 
in possession of land, liability of, 27. 
assignment by, of lease with clause against alienation, 36. 
of landlord, entitled to benefit of covenants, 36-37. 
of tenant, entitled to benefit of covenants, 38—39, 
of lessee, general liability of, for breach of covenant, 27, 42. ’ 
service of notice to quit, where tenant leaves no, 223, 224. 
powers of, as regards freehold registered land, 959-960. 
rights and duties of, on death of tenant, 243-245. 
rules as to sale of tenancy by, 745-747. 
* = schedule of fees thereon, 769-770, 
notice of assent to bequest of tenancy by, 747. 
form of notice of intention to sell tenancy by, 779. 
5 nominating person to succeed to tenancy, by, 780. 
s by landlord requiring sale by, 779. 
of landlord, liability for rent overpaid, 514, 516. 
freehold registered land to vest in, on death, 959, 
(See ADMINISTRATOR, ADMINISTRATION.) 
Perry Susstons (see JUSTICES) 
PLANTING : 
fair rent may be fixed notwithstanding landlord’s right to resume for, 546. 
(See Timpmr.) 
PLEADING : 
illegality of assignment, 31. 
consent of landlord, 34, 43. 
devolution of landlord’s title, 53. 
in ejectments for non-payment of rent, 105-106. 
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Poor Rate: 

liability of occupier to pay, 77. 

in respect of untenanted property, 80. 

special agreements as to, 79. 

adjustment of rent under L. G. Act, 1898, 79. 

a charge on occupier, not on land, 77, 79. 

Crown exempt from, 80. 

other exemptions from, 80. 

how levied, 77. 

special rates raisable by means of, 77. 

deduction of railway, harbour, navigation, or public health charge paid as, 78. 
, from rent formerly, 78. 
» by middleman, 79. 
»» from rent for, in general now void, 77. 


Portion (see PREMISES). 


POSSESSION : 
continuance in, may be evidence of tenancy, 8-9, 17-18. 
change in, evidence of surrender, 21-22. 
covenant to give up, implied in lease, 76-77, 83. 
plea of, does not apply to ejectments for non-payment of rent, 106. 
owner may peaceably take, when, 142, 145. 
does not pass, in agistment contract, 243. 
resumption of, by landlord determines tenancy, 295-8. 
order to put purchaser into, 384, 430. 
rules, 865-866. 
i 3 i. form of, 897. 
form of affidavit to ground application for, 897. 
order to put Land Commission into, 480, 612-613, 866. 
any person in, may purchase tenancy under Land Purchase Acts, 419. 
service of caretaker notice, when no person is in, 404, 409. 
judgment for against middleman, how executed, 553. 
resumption of, application for, 759. Form, TOS. 
(See Occupation. WRIT OF Possesston. Esecrment. Civin BiLt 
DECREE.) 


Power or ATTORNEY : 
agreement for sale to tenants, signed under, 821. 
53 3 cannot be signed by trustees or limited owners under, 880. 
rules as to, in Land Purchase Department, 821-822. 
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PowerR OF LEASING: 
under Conveyancing Act and Settled Land Acts, 14. 
operation of leases executed under, 14. 
relief against defective execution of, 14. 


Powrr oF SALE: 
by Land Commission, to realise sums due for advances, 370, 371, 428, 
489-490. 
holding may be sold in lots, 578. 
order to put purchaser into possession, 865, 866. 
disposal of purchase-money, 578, 624. 
f A Bs in case of holdings in congested districts, 489. 
must be exercised before guarantee deposit is drawn upon, 370. 
by mortgagee, under Conveyancing Acts, 947-949. 
by tenant for life of settled land, 373, 950. 
by infant, how executed, 383. ’ 
may be exercised subject to payment of annuity, 384. 
application of guarantee deposit on exercise of, 479-480. 


‘PRECEPT : 
to restrain waste, 69-71. 3 
annulling, or varying, by Judge or Chairman, 71-2. 
penalty for disobedience to, hele 
form of, 154. 
notice of application to vary or annul, 688, 689. Forms, 709. : 
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Preceet—con. : a“ 
schedule of fees, on applications to County Courts, as to, 715. 
compensation for loss or damage caused by, 71-2, 689. 


PREDECESSOR IN Trrue: 
improvements made by, 260-261. 
meaning of, as applied to tenants, 172, 179, 260. 
7 4, landlords, 261. 
PRE-EMPTION : 
landlord’s right of, on sale of tenancy, 227, 233. 
re-letting of holding after exercise of right of, effect, 296. 
notice of intention to purchase, effect of, 233. 
tenant must make title, 233. 
tenancy undetermined until landlord resumes possession, 2-2, 
right of, how enforced, 234. 
tenant refusing to execute assignment, 241. 
(See Sane or TENANCY.) : 


PRELIMINARY EXPENSES : 
(See ExpEnsns. Costs.) 


PREMISES : 

surrender of portion of demised, effect, 84, 304, 556, 558. 
recovery of rent of portion of demised, 89. 
ejectment of portion of, for non-payment of rent, 101. 
portion of, wrongfully taken under habere, 128. 
ejectment for overholding portion of, 132. 
sale of portion of, held under one tenancy, 230, 242. 

(See DuserTED PREMISES, Ho.prnc.) 


PRESENT TENANCY : 

definition of, in Land Act, 1881, 342, 350. 

fixing fair rent of, 262, 265. 

when created, 265, 350, 556, 558. 

creation of, by landlord re-letting, in certain cases, 295, 297. 
$ by agreement after 1883, 556, 558-9, 
3 not by attornment after 1883, 599. 
F when deemed to have been, retrospective, 558-9. 
a by limited owner or mortgagee, 548-550. 

effect of increase of rent in case of, 245. 

status of, when determined, 266, 353-354, 


conditions in, inconsistent with Land Acts, how far void, 309-31 {. 


alteration of terms of, 556. 
5 ry rules as to, 759-761. 
forms, 800 (see TanLE oF Forms). 


tenancy to be deemed, where landlord has so consented, 558, 599). 


determination of, 295-299, 310, 351-2. 

landlord may reinstate tenant in, 295, 299. 

lessees deemed to be tenants of, when, 300, 391, 497-498, 

every tenancy presumed to be, 342-343, 351. 

conditions of, on expiration of statutory term, 514. 

agreement for creation of, 556, 759, Form, 799, 

may be determined without change of possession, 297. 

landlord may be estopped from denying that tenancy is a, 351 
(See Tenancy. Yarty TENANCY. ) 

PRESUMPTION : 

as to parcels in lease, 15, 

as to commencement of tenancy, 19, 225, 

as to death of cestud que vie, 129, 302, 921, 

as to service of notice of sale of tenancy, 240, 744, 

as to nature of tenancy, 342-3, 351, . 

that person in possession is assignee, 40. 

that notice to quit was duly stamped, 203, 

as to by whom improvements were made, 174, 275, 276. 

in Ulster Custom cases, 596, 
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PRESUMPTION —con. 


of lost document giving consent to sub-letting, 49, 348. 
that terms of expired agreement apply to tenancy, 19. 
(See Evipencr. Onus oF Proor.) 


PRINTING : 

of notices and other documents in Land Purchase Department, 818. 
PRIORITIES : 

of charges for advances, 199-200, 429-430. 

(See ANNuITy. CHARGES. FINAL SCHEDULE. 
oF HOLDINGS.) 

PRIVILEGES : 

allowed by landlord, how dealt with, on fixing fair rent, 547, 

under Ulster Custom preserved, 594. 


INCUMBRANCES. PURCHASE 


Privy Councit : 
jurisdiction of, as to objections to Lord Lieutenant’s decisions under Land 
Purchase Act, 1891, 468. 
PROCEDURE : 
in Land Commission to be by notices, 722. 
to obtain possession under Sec. 7 of Land Act, 1887, 407-408. 


PROCEEDINGS : 


power of court to postpone or suspend (see Spay OF PROCEEDINGS). 
transfer of (see TRANSFER OF PROCEEDINGS). 


Process SERVERS : 
employment of, to serve notices under Land Commission Rules, 732. 
attendance of, to prove service, 732. 

PrRoFits A PRENDRE (see EASEMENTS). 


PROHIBITION : 
writ of, to restrain Land Commission from enforcing orders, 324-5, 334. 
against contracts inconsistent with Land Acts, 309. 
(See LAND CoMMISSION.) 
Promissory Nore: 
given for rent, effect, 88-89, 576. 
Proor (see EvipENcE. Onus oF Proor. PRESUMPTION). 
PROVISIONS : : 
in lease, inconsistent with Land Acts, when valid, 309-311. 


Proximity VALUE (see TOWNPARKS). 


PUBLIC : 
rights of, how far affected by sales under Land Purchase Acts, 568. 


PUBLICHOUSE : , 
with land attached, not an agricultural holding, 524. 
tenant not to open, on holding during statutory term, 249, 257. 
(See RESIDENTIAL Ho.prna.) 


Puptic Works Loans Act, 1889: 
certificate under, 439. : 
transfer of powers under, to Congested Districts Board, 962. 


PURCHASE : 
effect of agreement for, 367. 
of estates by Land Commission for re- Le rules as to, 855-6. Form, 892. 
of additional land by tenant, 606. 
from Land Judge, 855. 
-s application for, form, 892. 
(See LAnp COMMISSION. PURCHASE ANNUITY. PURCHASE OF 


Estate. 
PurcHASE oF Hoxupines. PurcHAse Monry. TENANT.) 
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Purcuass ANNUITY 
liability for instalments of, 866. ue 
alteration in terms of payment of, under Land Purchase Acts, 563, 565. 

a under Irish Church Act, 565, 566. 


(See ANNUITY.) 


Purcuase Monsy : 
of tenancy, charges upon, 228-230, 238. 
lodgment of, in Court, 229, 238. 
i order for payment of, into Court, 355. 
of holdings sold to tenants, 
charges transferred to, on redemption of rentcharges, &c., 
424, 
distribution of, according to priorities, 418-419, 624-626. 
how dealt with, on sale by vesting order, 379. 
%, in case of settled land, 373-374, 418-419. 
incumbrances to attach to, when, 379, 418-419. 
may be, applied by trustees for guarantee deposit, 370-371. 
paid into Bank of Ireland, when, 418-419. 
pF Fr » dealt with as capital money, when, 419, 425. 
payment of, and investment, rules, 834-837. 
powers of Landed Estates Court as to, incorporated by Land 
Purchase Acts, 379-380, 939-940. 
High Court may distribute, under Land Purchase Acts, 
562, 623. 
superior interests to be redeemed out of, 567-572. 
powers of Land Commission as to distribution of, 573, 578. 
when to be paid into High Court, 623. 
rules as to distribution of, by High Court, 624, 626. 
- A interest on, payable by tenant purchaser, 575, 576. 
ta * interest on, must be paid, before making of advances, 828. 
(See ApvaANcE. ANNUITY.) 


Purcuase or Esratn: 
by Land Commission and resale to tenants, 313-314, 373, 855-856. 
in Land Judges’ Court, 199, 855. 
sale of parcels not purchased by tenants, Laas * 
held under lease, 316. 
powers of Land Commisison on, 379-381. 
proceedings by Commission, on, 322, 855-856. 
(See Estarz. Lanp Commisston.) 


PurcHase or Houpres: 
advances made to tenants tor, 312, 366. 


bed 
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is i », formerly in possession, 469. 
a 5 to increase size of holdings, 453-454, 605-6. Rules, 911. 
Form, 912. 


As "es in case of tenancies specially created for the purpose, 367. 
allocation of sums available for, in proportion to rateable value, 467, 
appeals in questions arising as to, 483, 586-587, 853-4. 
by Land Commission in congested districts, 489. 
by tenants in Land Judges’ Court, 197-198, 212-214, 579-586. 

te “1 - Land Commission Rules as to, 855-856. 
on a * forms of application for, 892. 
by tenant, from Land Commission, form of undertaking for, 892. 
charges and rights, subject to which, sales may be made, 378-379. 
easements, how dealt wish, on, 378-379, 574-575. 
effect of order sanctioning advance for, as to rent and interest, 575-576. 
expediting proceedings on, 418-420, 
incumbrances, how dealt with, on, 312-313, 417-419, 421, 
limit of advance to one purchaser, for, 451, 567. 
not sanctioned, where advances have already been made, 466, 
powers of Land Commission on, 379-380. 
5 +: as to sub-tenancies, 369, 452. 
* $3 » lettings for labourers, 480-48), 
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Purcuase or Hoipines—con. 
power of any person in occupation to enter into agreement for, 419-420. 
provisions of Land Act, 1870, as to, 191-202. 
registration of title compulsory, in case of, 956-957. 
specific performance of agreements for, 430-431, 844. 
tenants who may obtain advances for, 366-367. 
turbary, regulations as to rights of, in case of, 456-457, 913-914. 
{See ADVANCES. AGREEMENT. LAND PurcHASE Rutes. NEGOTIATIONS OF 
or Sates. Purcuase or Hsrate.) 
PURCHASER : 
of tenancy, to pay landlord’s claira for rent, when, 743-744. 
as notice of name of, 741. Form, 774. 
2 refusal by landlord to accept, 742-3. 
Ns 3 Fe 5 rules as to, 742-3. 
forms, 715. 
when deprived ‘of right to have fair rent fixed, 296, 299-300. 
of holdings under Land Purchase Acts, conditions binding upon, 317-320. 
> ee aR liability of, to pay interest, 575-576. 
release from forfeiture incurred by, 436. 
of holding sold by Land Commission, claim for damages by, 430, 480. 
3 % ¥ liability of, for annuity, 866. 
<3 a ss order to put, into possession, 384—5, 430,. 
865-6. 
(See Apvance. Hoxnpinc. PurRcHASE or Houpincs. TENANCY.) 


PuROHASER’S InsuRANCE Monry, 565. 
abolition of, 566. 


Purpose 0¥ LETTING : 
parol evidence of, 537. 
(See PasturE. RESIDENTIAL HOLDING.) 


QUARRY : 
landlord’s right to enter to work, 180, 248, 255. 
rights of tenants, as to, 54-56, 58-59. 
holding containing, not excluded from Land Acts, 523. 


QUERIES : 
on title, in Land Purchase Department, discharge of, 820. 
(See LAnp PuRCHASE RULES.) 


QusESTION oF Law: 

statement of case upon, for Court of Appeal, 533. 

rules as to, 738. 
arising under Land Purchase Acts, to be determined by Judicial Commissioner, 
386, 483, 853. 

form of requisition for determination of, 891. 

appeal to Court of Appeal upon, 333, 335, 387-388. 

rules for submission of, to Judicial Commissioner, 853-854, 

appeal from decision of Commissioner upon, 853. 

(Sée APPEAL. Case Sratep.) 


Qurer ENJOYMENT : 
covenant for, when implied, 74. 
no covenant for, implied, in case of a statutory tenancy, 75, 251, 270, 397. 


Quit RENT: 

not an incumbrance, under Land Act, 1870, 193. 

not barred by Statutes of Limitation, 423. 

not affected by vesting orders, unless redeemed, 378. 

apportionment, and redemption of, 420-423, 567-572. 

5 3 rules as to application for, 830-834. 

form of statement of facts for, 883-4. 

notice and — to "Receiver of, in Land Purchase Department, 814. 
forms of, 875-876. 

charge of, on part of lands in exoneration of residue, 380-1. 

(See CrowN-rant. Rent. Renyrcwarcus. Superior InTerxst.) 
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RABBITS : 
are game within statutory conditions, 249, 257. 


RATES : 
liability of landlord for, not to be iner eased by partition, 518, 541. 
mistakes in deduction of, 81. 
(See Poor Ratz.) 
Reat Estate: 
interest of purchaser under Land Purchase Acts, not to be converted into, 573. 
(See RuGistRaATion oF TITLE). 


REASONABLE GROUNDS: 
of refusal to accept purchaser of tenancy, 228, 236, 742, lies 
(See LAnpLoRD SALE oF TENANCY.) 
RecErev : 
alteration in form of, effect, 10, 23, 27, 232. 
of rent, evidence of devolution of title, 53. 
3 how far evidence of waiver of breach of covenant, 83-84. 
if general, presumed to be to last gale day, 91. 
sh how far evidence of consent to assignment, 448. 


(See Rent.) 


RECEIVABLE ORDER: 
forms of, 802, 803. 


RECEIVER : 
receipt of rent by, does not create tenancy, 8, 343, 344, 362. 
right of, to sue on lease made by Land Judge, 38, 86. 
payment of head rent by sub-tenant, notwithstanding appointment of, 51. 
set-off, when not available against, 86, 91-2. 
signing warrant for distress, 95. 
notice to quit given by, 218. 
letting of land by, deemed to be for temporary convenience, 292, 361-362. 
over tenant’ s interest in possession, effect, 344, 395. 
service of originating notice upon, 724. 
of quit rents eee Commisstonurs or Woops, Forxsts, &c.). 
sale to tenants, where estate is under, 579, 581. 
rule as to taxation of costs incurred by, in Land Commission, 768. 
removal of, for misconduct, 649-650. 


RECIEVER JUDGE: 
definition of, 592. 
duties of, 387. 


ReECLAMATON OF Waste LAND: 
claim for compensation for, after pit years, 169. 
advances by Board of Works for, 196, 320-32). 
whenever made, deemed an improvement, 513 
compensation for, by enjoyment, 509, 513. 
(See Improve EMENT, WASTE LAND.) 


RECORDED CASES : 
under Land Act, 1881, Sec. 60, 365. 
where agreements fixing fair rents filed, Sie=o Ly. 


RECOVERY OF LAND: 
action for (see KyEcrmeEn'). 


REDEMPTION : 
of crown-rents, quit rents, tithe rentcharge, and improvement charges, 
powers of Land Commission as to, 420-423, 567-572. 

* price of, how fixed, 422. 

of rent, rentcharges, and annuities, 424-428, 567-572. 
2 < price of, how fixed, 427. 
rules as to, 832-834. 

of entire rent, where part ‘of lands sold, 426. 
death of annuitant, after order for, 428. 
of superior rents affecting tithe rentehar ge, rents, &c., 477-478 
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ReEDEMPTION—con. 
by transfer of land stock, in what cases, 459, 471, 472. 
redemption money, payment and investment of, 834-835. 
es may be paid into Bank of Ireland, when, 477-478. 
A oy “5 rules as to, 834. 
of rent, by long leassholders and grantees, in fee-farm (see. REDEMPTION OF 
Rent Act). 
power of Landed Estates Court as to, 940-941. 
extension of powers of Land Commission, as to, 573-4. 
of superior interests, memorandum of, to be endorsed, 630, 834. 
- or order for, not made unless sufficient funds are available, 
503. 
3 5 to be on notice, 629. 
i *: to be made at hearing of final schedule, 868. 
i 3 without apportionment, effect of, 426-7. 
(See Annurry. APPORTIONMENT. ReEpEMPTION Price. RENT. RESTITU- 
TION. SUPERIOR INTERESTS.) 


REDEMPTION OF RENT Act, 497, 504. 
holdings to which Act applies, 498. 
relation of landlord and tenant must exist, 498. 
holdings excluded from, 499. 
nature of occupation required for, 499, 544-5. 
part of rent cannot be redeemed, 498. 
limit on amount of advance under, 503. 
amount of redemption price under, how fixed, 427, 504. 
rights as to improvements under, 501. 
amendment of, as regards improvements, 554-555. 
to what fee-farm grants it applies, 499-500, 555. 
included in term “ Land Purchase Acts,” 592-593. 
effect as to rentcharges, &c., affecting lessor’s estate, 503. 
rules under, 857-859. 
forms under, 893-896. 
originating notice, stamp on, 500, 857. 
fixing fair rent where consent not lodged, 859. 
notice of application to persons interested, 859. Form, 896. 
application for advance, 859. Form, 895. 
consent to redemption, effect of, 501-2. 
how far it applies to fee-farm grant before 1861, 498. 

5 e os * after 1881, 499. 

meaning of term “ full agricultural rent,” 509. 
redemption price how fixed, 501. 
exemption from rent on improvements, 502, 555. 
fee-farm grantee, tenure of, after redemption, 502. 
application of partitioning powers of and Commission to, 540-1, 544-5. 


REDEMPTION PRICE: 
how determined, Addenda (p. 571). 
agreement respecting, parties to, 427. 
Court may determine parties to agreement, 573. 
priority of, 570. 
(See REDEMPTION.) 
REDUCTION : 
of rents, by Land Judges of Chancery Division, 429. 
of interest on loans under former Acts, 431-433, 437-438, 564-5. 


RE-ENTRY : ; 
proviso for, in lease, 102-108. 


REGISTERED LETTER : 
service by, when allowe ', 609-610, 684-5. 
substitution of service by, 726. 
(See SERVICE.) 


REGISTRAR : i 
of Land Commission, duties of, 731, 732. 
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REGISTRATION : 
of lease, how far necessary, 12. 
of improvements under Land Act, 1870, 176, 661. 
of vesting orders and conveyances, 383-384. 


REGISTRATION oF TITLE: 
when compulsory, 956. 
no fees charged for, when, 957. 
regulations as to, generally, 958-959. 
certificate of, issued to landlord, when, 958. 
effect as regards devolution of land sold under Land Purchase Acts, 959-961. 
(See Loca RuGistRATIon or Trrim Act.) 
RE-HEARING : 
of cases by Land Commission, by way of appeal, 330-331, 561, 735-738. 
how far different from appeal, 330. 
on discovery of new evidence, 337. 
general rules as to costs of, 769. 
not granted solely for mistake or surprise, 337. 
(See APPEAL.) 


REINSTATEMENT : 
of tenant as present tenant, 295, 299. 
3 after period for redemption. has elapsed, 406, 411. 
agreement fixing rent on, creates judicial tenancy, 299. 
intention of landlord as to, may be inferred from circumstances, 299. 
(See ArroRNMENT. Praspenr TENANCY.) 


RELEASE (sce FORFEITURE). 


RELIEVING OFFICER : 
notice to, before sheriff takes possession, 385, 405, 410, 430, 932-933. 
3 <3 penalty for neglect to serve, 410, 933. 
REMAINDERMAN : 
receipt of rent by, from occupying tenant, effect, 9, 10. 
right to occupy in lieu of emblements available against, 66-67. 
hability of, for overpayments to previous owner, 514, 516. 
bound by tenancy created by previous limited owner, 548-550. 
rules for protection of, on agreements under Land Act, 1896, Sec. 17, 760-761. 
Fr i; schedule of costs, 771. 
form of application by, to have fair rent varied, 798. 
- 5 -to have order set aside, 799. 
See Lumrrep Owner. TeENANT FOR Lire.) 
Remirtine : 
ejectments for non-payment of rent, 108. 
RENEWABLE L@ASES : 
when excluded from See. 1 of Land Act, 1887, 400. 
(See Leases ror Lives RenpwasiE FoR Ever.) 
RENEWAL (OF Lmasz). 
sub-lessee has no equity to compel his landlord to take out, 3038. 
effect of order fixing fair rent on right to, 397. 
(See Covenant. Leases ror Lives RENEWABLE FOR iver.) 
Rent : 
action for, when, and by whom it may be brought, 85-86. 
i double rent for overholding, 134-135. 
acreable, not to be calculated in respect of roads, 206. 
affecting lands sold under Land Purchase Acts, how dealt with, 424-428, 
567-572. 
amount of, to be lodged, on application for redemption, 122, 125, 555-6 
»» payable pending appeal as to fair rent, 269, 331. 
- », If altered on appeal, 331. 
apportionment of, 92, 98, 424. 
. in Land Purchase Department, practice as to, 830-834, 
5 e . statements of facts for, 882-886 
Po in bankruptcy, Addenda (p. 92). 
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ReENtT—con. 
bequest of arrears of, how construed, 93. 
costs in actions to recover less than £20 for, 339-340. 
covenant to pay, implied, 76. 
deductions from, what now allowed, 77-81. 
defences to action for, 88-89. 
definition of, in Landlord and Tenant Act, 1860, 2. 
distress for, generally, 93-99, 556. 
Pe, landlord’s right to one year’s rent in lieu of, 98-99, 921-922. 
ejectment for non-payment of, 99-109. 
5 5 only two years’ arrears of, recoverable by, 
555-556. 
ds as does not prejudice personal remedy for, 120. 
(See KaecrMENT FOR NON-PAYMENT OF RENT.) 
forms of statements of facts for apportionment of, 635, 884. 
increase of, does not create new tenancy, 297. 
45 creates a statutory term, 245-246. 
5 in respect of capital laid out by landlord, 250. 
meaning of term “ full agricultural rent,” 500. 
_ notice by landlord to sub-tenant to pay, 50, Addenda (p. 51). 
overpaid, rights of tenant as regards, 514, 516. 
payable in advance, 86. 
He < ejectment lies for, 100. 
prxyment of abated, effect, 20, 87. 
; » by third person, 88. 
» when it creates a tenancy, 7-8, (Addenda). 
penal, covenant to pay, 87, 396. 
priority of, when reserved by lease, 429-430. 
receipt of, after breach of covenant against sub-letting, effect, 46, 49. 
by remainderman, effect, 9 
a evidence of devolution of title, 53. 
. a consent to assignment, when, 448-449, -£55. 
mf when a waiver of a breach of covenant, 35, 83, 84. 
recovery of, by superior landlord from sub-tenants after ejectment, 552. 
redemption of, in case of sales to tenants, 424-428, 567-572. 
reduction of, by Judge of Chancery Division, 429. 
release from liability for, by agreement to purchase, 575-576. 
set-off, when available in actions for, 91-92. 
for amount of, against compensation for disturbance, 166. 
re A ‘f improvements, 170-171. 
statutory conditions respecting payment of, 247, 253. 
temporary adjustment of judicial, 439-440. 
voluntary payment of, by sub-tenant, 51. 
(See APPORTIONMENT. ARREARS OF Rent. [Eugectment. Farr Rent. 
IncREASE OF RENT. JupiciaL Rent. Prenat Rent. Recert. Re 
DEMPTION. REDEMPTION OF Rent Act. Suprrror INTERESTS.) 


” 


RENTAL : 
settlement of, dispensing with, in Land Judges’ Court, 654. 


RENTCHARGE : 
distinction between, and rent service, 4—5. 
may be apportioned by Land Commission, 424. 
redemption of, may be ordered by Land Commission, 424. 
when unaffected by Landed Estates Court Conveyance, 938-939. 
rules as to apportionment and redemption of, in Land Purchase Department, 
830-834. 
3 % a3 i in Land Judges’ Court, 626-630. 
powers of tenant for life, entitled to, 425. 
may be redeemed out of capital money under Settled Land Acts, 951. 
" = even though terminable, 473. 
how affected by vesting order, 378-379. 
when redeemable in land stock, 459. 
redemption of superior rents affecting, 477-478. 
payment of redemption money of, into Bank of Ireland, 477. 
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RENTCHARGE—con. 

to be redeemed as a “ superior interest ” under Land Purchase Acts, 568. 

form of statement of facts for apportionment of, 632, 885. 

extension of powers of Land Commission as to redemption of, 573. 

contingent liability to, how dealt with, 574. 

advance for purchase of holding subject to, 576. 

(See RepemerTion Price. Rent. SupprRior [nrErEsts. TrtrHe RENTCHARGE.) 

REPAIR : 

covenant to, when implied, 18, 76. 

how construed, gl, 

yearly ‘tenant’s liability as to, 81. 

covenant to, tenant’s obligation under, 81. 

notice under Conveyancing Act as to breaches of covenant to, 82. 

landlord’s obligations as to, in cottier tenements, 140. 


REPAYMENT : 
(See ADVANCES, SECURITY.) 
REPORT: 
of Court valuers as to fair rent of holding, 755-6, 761-2. 
form, 795-6. 
of ‘Land Commission to Land Judge under Land Act, 1896, Sec. 40, 579, 584, 
647, 856-7. 
= 3 3 5 returns to be prepared for, 643-644. 
may be inspected by public, 647. 
of inspector in Land Purchase Department as to security for advance, 821. 
35 A a 9 may be dispensed with, when, 868. 
REQUEST : 
by Land Judge to Land Commission to inspect estate, 579. 
1 5 5, rules as to issue of, 643, 645. 
o . " notice to be given, 644. Form, 652. 
ae 35 an by whom application may be made, Gat. 
5 rf a form of, 652. 
“ ¥ sf documents to be lodged with, 644-646. 


REQUISITION : 
for determination of question of law, 483, 586, 853. 
FA fact, 854, Form, 891. 
to Receiver of Quit Rents, Board of Works, and Church Property Department, 
814, Forms of, 875- 876. 
for searches, settlement of, by Examiner, 820. 
oe form of, 881. 
for apportionment of Board of Works charges, 830. 
for copy of schedule of particulars of holding, form, 790. 
= map of holding, form, 790. 
by examiner of Land Judge, 646. 
Fs 5 compliance with, how enforced, 646. 


REQUISITIONS ON TITLE : 
preparation of, 820. 
discharge of, 837. 
limit on those to be made, by Land Act, 1896, 569. 


RESCIND (see AGREEMENT. ORDERS.) 


RESERVATION : 
of game to landlord, under statutory term, 249, 256-7. 
of mines and minerals in lease, how affected by redemption order, 426, 570. 


RESIDENCE : 
class of, to be considered in fixing rent, 268 
resumption by landlord for purpose of, 300, 307, 759. 
change of, how far material, where question of townparks is raised, 359, 415, 
416, 
letting for purpose of, excluded from Land Acts, 517, 519, 527. 
sub-letting of, by tenant, 542-545. 
(See Dwrntinc House. Housr. Mansion Hovusn, Reusipenrian Horp- 
INGS.) 
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RESIDENTIAL HOLDING : 
distinguished from demesne lands, 519. 
excluded from Land Acts, 517, 519, 526. 
change made by Act of 1896, 519. 
covenants in leases, how far important, 522. 
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circumstances which determine character of, 520. 


change in character of, 521. 
(See Non-AGRICULTURAL HoLpINGs.) 
RESTITUTION : 


period for, under Landlord and Tenant Act, 1860, 121-124. 
‘5 under Land Act, 1887, 124, 406, 411, 441, 443. 


cost of application for, 126, 406. 
persons who may apply for, 123. 


right of, where decree made payable by instalments, 441, 443. 
amount of rent payable on, generally, 110, 125. 

6 in cases within Land Acts, 555-6. 
where plaintiff not entitled to costs, 126, 406. 


procedure on application for, 126. 

in case of fee-farm grants, 124. 

effect of order for, 127. 

acceptance of rent restores tenancy without 
power of court to extend time for, 281. 


order for, 127. 


only for purposes of sale, 283. 


notice of application for, in County Courts, 680. Forms, 707—708. 
rules as to lodgment of rent, and as to profits, on, 555, 680, 681. 


schedule of fees on applications for, 715. 
RESTRAINING : 
proceedings, on notice to quit, 281-2, 284. 
As rules as to applications as to, 7 


58. Forms, 797-8. 


(See Notice To Quir. Stay on PROCEEDINGS.) 


RESUMPTION : 
limitation of enactments prohibiting, 513. 


landlord’s right of, generally, 249-50, 257-8, 263, 513-514. 
os during statutory term, 249, 257, 263, 392, 397. 
Fr for experimental cattle breeding, Addenda (p. 258). 
oA of ruins of ancient abbey, 2b. 


* where portion of holding is 


sublet, Addenda 'p. 307). 


for working mines and minerals, making roads and watercourses, 250, 255-6. 


for labourers’ cottages, 221, 222, 250. 
for residence or home-farm, 300, 307, 759. 


right of, for building or planting, effect, 546-547. f 1 
fair rent may be fixed notwithstanding landlord’s right of, 546-7. 
of possession, how far necessary to determine tenancy, 296-298. 


re-letting by landlord after, 296. 


application for, when to be made, on expiration of lease, 759. 


right of, in case of lessees becoming present t 


enants, 391, 392, 397-8. 


under Secs. 5 and 8 of Land Act, 1881, rules, 747. 


forms, 782. 


is See. 21 ef Tand Act, 1881, rules, 759. 


+I ” ” forms, 
schedule of costs of application for, 771. 
compensation payable for, 257. 


798. 


x paid on, by tenant for life, 258. 
right of, how affected by Act of 1887, Sec. 1, 398. 
» " 5 Act, 1896, Sec. 2, 513. 


REVERSION : 


not now necessary to relation of landlord and tenant, 4, 109. 


surrender of, cannot be by operation of law, 


23. 


severance of, effect on covenants in lease, 37-38. 


lease of, effect, 38, 305. 


may be redeemed as a “ superior interest ” under Land Purchase Acts, 568, 571. 


vested in Crown, how dealt with, 572. 
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REVERSIONARY LEASE : : 
need not be of whole holding, 300, 305-306, 307. 
how affected by Land Act, 1887, 398. 
distinction between, and a lease in reversion, 38. 
where term of years and lives are included, 14, Addenda (p. I4). 
(See Lmase.) 
REVERTER : 
of tenancy to landlord, 245, 295. 


ROADS : 
when included in parcels in lease, 15. 
acreable rent not to be calculated in respect of, 206. 
making of, by landlord, 248, 256. 
RULES : 
power to make, under Land Act, 1870, 194. 
,, of Land Commission to make, 337-339, 444. 
of Land Commission to apply in Civil Bill Courts, 719. 
rf 3 to be judicially noticed in all courts, 339. 
_ a as to sale of tenancies, 740-747. 
‘ 5 » fixing fair rent, 748-754, 763-4. 
5s ‘3 35 a by valuers, 754-756, 761-2. 
“i st by arbitration, 756. 
FA 3 »», judicial leases, 757. 
‘s * », applications by middlemen to surrender, 750. 
af 33 ., fixed tenancies, 758. 
a ,»» applications to restrain proceedings, 758—759. 
D % resume possession, 747, 759. 
°F sr » appeals to Court of Appeal, 738-9. 
a ays » costs, 765-768. 
» upon re-hearings and appeals, 769. 
under Land Purchase Acts (see Lanp PurcHasm Ruuss). 
under Land Act, 1887, High Court of Justice, 609.611. 
County Courts, 684-687. 
under Redemption of Rent Act, 857— 859. 
under Turbary Act, 913-914. 
under Land Act, 1896, applications by successor in estate, 759-760. 
si i as to agreements varying terms of tenancies, 759-760. 
RULINGS : 
practice as to orders and rulings in Land Purchase Department, 820-821, 
Rurat District : 
to be stated in forms, in lieu of poor law union, 764. 


SALE : 
of goods distrained, regulations as to, 97, 98. 
of holdings, purchased ‘by tenants, for default, 318, 320, 370, 371, 384, 428, 
480, 578. 
in congested district, 489. 
detniden of term, in Land Act, 1881, 348, 352, 559-560. 
does not include equitable char ges, 740. 
of estates to tenants under Landed Estates Court Act, 579-586. 
power of Land Judge to withdraw estate from sale, 582. 
rules as to obtaining report from Land Commission, 579, 584, 647, 856-7. 
by mortgagees to tenants, under Land Purchase Acts, 313, 587. 
of tenancy, rules as to (see SALE oF TENANCY). 
of holding, in consideration of fine and rentcharge, 576, 854. 
notice of intended, under Land Act, 1896, Sec. 40, rules, 647, 
forms, 653. 
to Land “Commission by landlord, rules, 855. 
application fon; form, 893. 
distribution of. proceeds of, in High Court, 642. 
in Land Commission, 835. 


(See "AGREEMENT. ALLocarion. Powsr or Sate. PuRCHASE oF Hoxp- 
inc. SALE or Houpras.) 
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Sate or Hoxpras : 
offer to sell to tenants under Land Act, 1896, Sec. 40, 579. 
fee-simple must be sold, 583. 
price, how fixed, 584. 
tenant, who deemed to be, 585. 
tenant must be in occupation, 585. 
persons under disability, offer to, 585. 
must be agricultural or pastoral, 585. 
tenant under Court letting, to, 586. 
by Land Commission for default of purchaser, 318—9, 8370-1, 384, 428, 480. 
“ = in lots, 578. 
(See INSoLvent Estate. Necortarions oy SAuzs. Purcwast or Houpiyes.) 
SALE oF TENANCY: . 
includes alienation, with or without consideration, 231, 343. 
5» mortgage, when, 559. 
regulations as to, under Land Act, 1881, 227-230. 
an how far applicable to mortgages, settlements, and voluntary 
assignments, 559-560. 
where portion of holding is sold, 230, 242. 
consent of landlord, when necessary, 227. 
compensation for improvements, how far excluded by, 173. 
notwithstanding covenant against alienation, 231, 394, 397. 
Land Commission Rules as to, 740-746. 
5 + do not apply to equitable charges, 741. 
F D apply to mortgages and settlements, how far, 236, 
559 


¥, 5 landlord’s right of purchase, on, 741. 
notice of intention of, 740. 
may be declared void, 227, 228, 235, Addenda (p. 235). 
on breach of statutory conditions, 228, 266, 280-283, 296, 299-300. 
landlord’s improvements when sold with tenancy, 228, 237. 
under Ulster Custom, 160-165, 229-230, 238-239, 594-595. 
under process of law, 230, 239-240, 744-5. 
by assignees in bankruptcy, 745. 
on death of tenant, 230, 244-5, 286-7, 745-7. 
restrictions upon, 231, 394, 397. 
held under lease, 231. 
after judgment for possession, 232, 280-1. 
“true value,” on, how fixed, 234-5. 
3 2 rules as to, 741, 745-6. 
“ specified value” for, cannot now be fixed, 560. 
s rules for ascertaining amount of, on a sale, 751. 
settlement when deemed to be, 559. 
voluntary alienation, how far deemed to be, 559-560. 
by execution creditor, rules, 744. 
_ forms, 778. 
by personal representative of deceased tenant, rules, 745. 
” ” ” ” forms, 779. 
by assignees in bankruptcy, rules, 746. 
* - 5 forms, 779. 
required by landlord under Land Act, 1881, Sec. 3, rules, 747. 
notwithstanding covenant against alienation, 231. 
notice of intention to sell not a condition precedent to transfer of interest in 
tenancy, 232. 
‘s 5 withdrawal of, 232-3. 
by landlord as execution creditor does not determine tenancy, 300. 
setting aside, where landlord’s estate under receiver, 235-6. 
by Land Judges of Chancery Division, 232, 240. 
when enforced by Court, 233. 
landlord’s right to pre-emption on, 227, 233-235, 741. 
5 rights to arrears of rent, on, 229, 238, 743-744. 
non-compliance with prescribed conditions, effect on, 236, Addenda (p. 235). 
after execution of writ of possession, 280 1. 
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SALE or TENANCY—con. 
objection by landlord to purchaser, 228, 236, 237, 742. 
extending time for, 281. 
schedule of fees on, 769-770. 
forms of notices on, 773-780. 
two holdings included in one notice, Addenda (p. 235). 
(See PRE-EMPTION. PURCHASE OF HoLprncs.) 


SALVAGE CLAIM: 
by payment of head rent, 52. 
by redeeming tenancy evicted, 127. 


SANCTION : 
of advances under Land Purchase Acts, effect as to rent, 575-6. 
3 rules as to, in Land Purchase Department, 824—5. 
(See PurcHASE oF Hotpinas. Saue or HoupInes). 
SAND: 
when tenant may dig for, 58. 


Sanitary Rate: 
right of tenant to deduct, 81. 


SCHEDULE : 
to be prepared by Court, when fair rent fixed, 508, 510. 
form of, as prescribed by Land Act, 1896, 599-601. 
Land Commission Rules, 
787-789. 
when rent fixed by valuers, 754-5. 
how to be authenticated, 755. 
i > requisition for certified copy of, 751, 790. 
of improvements on originating notice, 749-750, 755, 763. 
of fees under Land Law Acts, 769-772. 
5 Land Purchase Acts, 905-710. 
4 in ejectments in County Courts, 711-715. 
of incumbrances, in Court of Land J udge, rules, 624—626. 
a fs i directions as to preparation of, 
639-640. 


” 9 ” 9 


(See Fryau ScHEDULE.) 
SEAL: 
of Land Commission to be judicially noticed, 330. 
whether necessary to validity of justice’s warrant, 144, 


SEARCHES : 
to ascertain whether judicial rent has been fixed, 729. 
requisition for, in Land Purchase Department, rules, 820-821. Form, 88}. 
in Office of Clerk of the Peace, under Land Act, 1870, 664. 


SEAWEED : 
facility for obtaining, considered in fixing rent, 268. 


SEconp Srarutory TrrM : 
when application for, can be made, 264, 514. 
what objections to application for, allowed, 515. 
when it begins to run, 515, Addenda (p. 403). 
previous order, how far an estoppel, 515, Addenda (p. 513). 
rules as to applicalion for, 748. Forms, 783-4. 
modification of forms where first statutory term has arisen by acceptance of 
increased rent, 754. 
(See Srarutory Tur.) 


SECURITY : 
for rent, deposit of money as, may extend to statutory term, 306, 396. 
for costs, in ejectments for overholding, 133-134, 
sufficiency of, for advances under Land Purchase Acts, 368. 
. * report of Inspector as to, 824. 
meaning of term, in reference to investments, 474, 
adequacy of, under Redemption of Rent Act, how determined, 501. 
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SEPARATION (see PARTITION). 


SEQUESTRATION : 

order of Land Commission may be enforced by writ of, 851. 
rules as to, 847. 
form of, 891. 


” ” 9 


» ” ” 


SERVANT 
holding held by, excluded from Land Acts, 353, 360. 4 
e 5 “ claims for compensation, 181. 
(See LABourgr. PERMISSIVE OccUPANT.) 


SERVICE : 
of notice to quit, what sufficient, 219. 
Pa in case of tenant’s death, 223-4. 
of civil bill process in ejectment, 110-112. 


” ” 


30, ef seq. 679. 


under Landlord and Tenant Act, 1860, Sec. 


of notice after judgment in ejectment for non-payment of rent, 404, 408-9, 


609-610, 685 (see NOTICE AFTER JUDGMENT IN EJECTMENT). 
of summons for recovery of possession from caretaker, 145, 610, 687. 
of notices under Land Act, 1870, rules as to, 658-659, 669. 
" proof of 662. 
Fis in Land Commission, rules as to, 722-726. 
upon a landlord, 724. 
upon a company or corporation, 724. 
upon a tenant, 725. 


726. 
by registered letter, when, 725. 
upon part owners, 724. 
upon a minor, 724. 
S : a upon a receiver, 724. 
of originating notices, 723-726. 
of subsequent notices, 725. 
proof of, 725. 
employment of process servers to effect, 734. 
of notice of sale, presumed, 240, 744. . 
may be directed upon any person having interest, 533. 
of notice of appeal from Sub-Commission or County Court, 735-7. 
method and proof of service through notice office, 817-818. 
substituted service may be directed, 726. 


upon Land Commission, or Clerk of Peace, 


under Land Purchase Rules, of notice of filing of originating statement, 813. 


of general notice to claimants, 813. 
generally, how to be effected, 816. 
through Notice Office, when, 816, 817. 
°F on persons under disability, 845. 
under Redemption of Rent Act, 857. 

(See SupsTITUTION OF SERVICE. ORIGINATING NOTICE.) 


9 
39 


S91. ne 


Serrtep Lanp: 
definition of, 949. 
purchase money of, may be applied for guarantee deposit, 370-1. 
where infant absolutely entitled, 383. 
regulations as to sale of, under Land Purchase Acts, 374-5, 454. 
application of purchase-money of, in redemption of terminable charges, 473, 
extended power of investment of proceeds of sale of, 473-477. 


SETTLEMENT : 
definition of, in Land Act, 1870, 208. 
r in Settled Land Acts, 949. 
none, where infant absolutely entitled, 383. 
how far a “sale” within Land Act, 1881, Sec. 1, 559-560. 
appointment of trustees of (see TRUSTEES. TRUSTEES OF THE SETTLEMENT) 
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SET-OFF : 
for rent, when not available against receiver, 86, 91. 
in ejectments for non-payment of rent, 107. 
3 cottier tenancies, 141. % ee 
gainst claim for compensation for disturbance, 166. 
es ce improvement, 170-171, 174, 183-4, 659. 
service of notice of, under Land Act, 1870, 659. 
SHERIEF : ‘ 
assignment by, of lease with clause against alienation, 32. 
duty of, on claim by landlord to year’s rent under 9 Anne, c. 8, 98-99. 
to stay execution of habere, or decree for possession, if rent paid, 118. 
fees of, on executing a writ of possession, 119. 
duty of, as to execution of civil bill decree, 410. 
ae where sick person is in possession, 148. 
sale of tenancy by, under Land Act, 1881, 230, 239-240. 
sets landlord’s rights in case of, 239-240. 
payment of true value to, by landlord, 744. 
may execute warrant to remove caretaker, 405. 
order to put purchaser into possession, to be executed by, 384, 430, 865-6. 
ss Land Commission into possession, to be executed by, 480, 612— 
613. 
rules as to sale of tenancy by, 744—5. Forms, 778. 
order to, to put purchaser into possession, rules, 865. Form, 897. 
SHOOTING : 
right of landlord to enter for purpose of, 180, 249. 
parol lease of right of, 10. 
action for use and occupation in respect of right of, 91. 
SIGNATURE : 
of landlord to a lease, how far necessary, 11. 
of tenant to assignment, how far necessary, 26. : 
to notice under Land Act, 1887, Sec. 7, how far necessary, 408, 447. 
of marksman, how to be witnessed, 728. 
to agreement fixing fair rent, how to be witnessed, 752. 
omission of, to originating notice, how far material, 726. 
Soxictror : 
parties may be represented by, in Land Commission, 727. 
substitution of service upon, 726. 
service upon, 726. 
notices to be signed by, 727. 
power of party to change, 727. 
personally responsible for costs of survey, 821. 
to attend in person, when, under Land Purchase Rules, 861. 
by whom he may be represented, 7b. 
suspension of, 862. 
address of, to be registered, 814-815. 
for landlord, right of, to recover costs from tenant, 863. 
rules as to costs of, in Land Commission, 765-768. 
: in Land Purchase Department, 862-865. 
SPECIAL ENDORSEMENT : 
of writ in ejectment for non-payment of rent,105. 


of particulars required to be stated, in case of agricultural holdings, 
616-617. 


- affidavit verifying, form, 619. 
< forms of, 619-620. 
* in ejectment for over-holding, 131, Addenda (p. 131). 
SpecraL Occupant: 
on death of lessee for lives, 28. 
SpEctFIC PERFORMANCE : 
of agreement for a lease, 16, 40] 
Soa to assign lease, with clause against alienation, 33, 


Index. 10385 


Spectric PERFORMANCE—con. 

of agreement for sale of portion of tenancy, not enforced, 242. 

a fixing fair rent, 271, 753. 

” for judicial lease, 279. 

Fe for sale of holding to tenant, 430-431. 
practice as to, in Land Purchase Department, 844. 
defence to suit for, that agreement was procured by threat of eviction, 401. 
application for, by motion, in Land Commission, 844, 846. 

(See Part PHRFORMANCE.) 


Spreciriep VALUE: 
abolition of right to fix, 560. 
rules as to ascertaining amount of purchase money, where fixed, 751. 
forms of application to ascertain increase or diminution of, 790-791. 


STAMP : 
on originating notices, 722, 857. 
on leases, and agreements for leases, 12. 
on notices to quit, 202-4, 
on notices of appeals to Land Commission, 737-738. 
none on agreement fixing fair rent, 752. 
on originating notice under Redemption of Rent Act, 857. 
on agreement for sale under Land Purchase Acts, 821. 
on vesting orders, funds how to be provided, 631. 
on agreements under Land Act, 1896, Sec li Oot, VOU: 


Srame Dury : 
to be covered by advance, under Land Purchase Acts, 383. 


STANDARD FINANCIAL YEAR : 
certificate of valuation of agricultural land in, 764, 765. 
for apportionment, 626, 832. 
a of impropriate tithe rentcharge, form, 632, 882. 
of quit and crown rents, forms, 633, 883. 
a of rents, fees, &c., forms, 635, 884. 
5 of rentcharges and annuities, forms, 635, 885. 


STATEMENTS OF Fact : 

(See APPORTIONMENT. ORIGINATING SrparTeMENT. REDEMPTION. TRUSTEES.) 
STATUS: 

of tenant under Land Acts, when determined, 354, 518-519. 


SratuTE oF FRAuDS (see FRAUDS). 
Srarurp oF Limirations (see LimrraTrons). 


Sratutory CONDITIONS : 
incidents of tenancy, subject to, 247-249. 
remedies for breach of, 252, 281, 285. 
sale on breach of, 228, 296, 299-300. 
damages to landlord in consequence of breach of, 282. 
compensation for disturbance lost by breach of, 282. 
right to have judicial rent fixed, lost by sale of tenancy on breach of, 296, 
299-300. 
lessee bound by, in what cases, 391. 
increase of rent per se attracts, 245. 
apply after expiration of statutory term, 514. 
sub-letting in violation of, effect, 253, 542, 544. 
Sratutory DECLARATION : 
under Land Act, 1896, Sec. 17, rules as to, 760. Forms, 800-802. 


Sratutory TERM: 
how created, 245, 250, 263, 264, 295-6, 328, 556-7. 
in future tenancy, 245. 
conditions of, 247-9, 263. 
effects on previous rights of tenants, 250-251. 
not created, where court acts ultra vires, 251, 325. 
where landlord’s interest ceases, 252. 
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Sratutory TErm—con. 

‘resumption by landlord during, 249-50, 257, 263, 397-8. 
applications to fix judicial rent during last year of, 264. 
subject to conditions of lease, 306, 391, 396. ‘ 
sub-letting during, not within See. 4 of Land Act, 1887, 402. 
not bound by covenant against alienation, 29, 231, 394, 397. 
no covenant for quiet enjoyment, during, 75, 397. 
regulation of rights of pasturage and turbary during, 292-3. 
confers right to register trees planted, 450. 
restraining proceedings in ejectment, during, 282, 758. 
status of tenant on expiration of, 514. 
when it begins to run, 271, 514-515, Addenda (p. 403). 

Ps a in case of agreements, 271, 516, 753. 

bs 4 in recorded cases, 516-517. : 

Fs i application made to Court on first occasion, 365. 
privileges may be secured to tenants, during, 547. 
alteration of, duration of, by consent, 556-7, 558. 

7 “ . rules as to, 759-761. 

rs * a forms, 800. 
not within Sec. 121, Land Clauses Act, 1845, 253. 
commencement, where gale day intervenes between signing and filing of 

agreement, 271. 
(See Farr Rent. Jupicran Rent. Srconp Srarutory TERM.) 


Stay or Execution (see Exmcutron). 


Stray on EsEcTMENT : 
during statutory term, 253, 282. 
pending proceedings to fix fair rent, 281, 284. 
‘ upon what terms, granted, 285. 
power of Court under Land Act, 1887, as to, 440-3. 
form of decree, in case of, 686. 
order for payment by instalments, in case of, 440. 
procedure on application for, 442. 
form of writ of possession, after removal of, 614. 
until compensation awarded under Land Act, 1870, is paid or lodged, 186. 


Stay on PRocrEpmngs : 
pending application to fix judicial rent, 282, 285. 
rules as to, 758. 
schedule of costs of motion for, 771. 
on change of solicitor, until costs are paid, 727. 
in action by mortgagee, 284. 


STOCKBROKERS : 
appointment of, to Land Commission, and purchases and sales by, 837. 


Sus-Commissions : 
bowers and duties of, 721-2, 762-3. 
rules as to appeals from, 735-738. 
appointment and powers of, 330, 1 yey 
powers to employ officers of Civil Bill Courts, 337. 
no power to delegate cases under Land Purchase Acts, to, 484. 
(See Assistant Commissioner. Lanp Commissron.) 


Sus-DeEMIsE see Sus-Lerrina). 


Sus-Drvisron ; 
of holdings before 1887, rights of tenants, 518, 541. 
agreements for, between landlord and tenant, 556. 
deprives tenant of right to compensation, under Land Act, 1870, when, 166-7. 
forbidden by Land Act, 1881, without landlord’s consent, 241-2, 248, 
of tenancy, rights of occupiers, 265, 394, 518, 
may create separate tenancies, 345. 
of holdings purchased under Land Act, 1870, 196-7. 
a MS 5 Land Purchase Acts, 317, 319. 
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Sus-Lerrinag—con: 
power of Land Commission to sell holding upon, 320. - 
consent of Land Commission to, how obtained, 319. 
apportionment of annuity upon, 319. 


Sus-Lussee : 
rights of. on expiration of lease, 288—9. 
rs on ejectment of middleman. for non-payment of rent, 552-3. 
(See Sup-TENAnNT.) 


Sup-Lerrine : 
for whole term of lease, effect, 4—5. 
prohibition of, 241-3, 248, 253. 
effect of, in breach of statutory conditions, 253-4. 
when valid, 242, 288, 346, 402, 542-6, 550-551. 
statutory condition respecting, 248. 
of part of demised land, 289, 304. 
where Court deems it not reasonable, Addenda (p. 546). 
of the whole holding, 304. 
by tenant under Chancery letting, 289, 362. 
lettings for agistment or conacre not deemed to be, 241, 243. 
antecedent to lease or contract of tenancy, 347, 543, 546. 
after passing of Land Act, 1887, 402, 542. 
for use of labourers, 293, 402-3, 758. 
with landlord’s' consent, 305, 346. 
of holdings, subject to advances, 196—7, 317, 319. 
release from forfeiture incurred by, 436. 
right of surrender by middleman in case of, 412-413. 
compensation for disturbance, in case of, 166-7, 178. 
not a violation of a covenant against alienation, 33. 
in breach of covenant against, 46, 47, 546, 550-1. 
distinguished from lease of reversion, 305. 
power of Land Commission to prescribe terms as to, 452. 
of dwellinghouse on holding, 543, 545, Addenda (p. 545). 
5 cn FP during continuance of statutory term, 543. 
of less than one-eighth in value of holding, 542, 544. 
Fa A: : if made after 1887, 542. 
two classes of, under Act of 1896, contrasted, 542. 
proviso in Land Act, 1881, Sec. 57, how extended, by Land Act, 1896, 54 
trivial, under Land Act of 1887, Sec. 4, 402-3. 
covenant against, release of not presumed, 49. 
consent to, signed by agent, good, 241. 
surrender before service of originating notice, 345. 
where determined by ejectment, physical possession not essential, 346. 
presumption of lost deed giving consent to, 348. 
who may give consent to, 347. 
by lessee between service of originating notice and hearing, not invalid, 393. 
(See Sus-TENANT.) 


Supmission (see ARBITRATION). 


or 


SUBPG@NA : 
rules as to, in Land Commission, 730. 
under Land Purchase Rules, issue of, 849. 
forms of, 802, 890. 
Sup-TENANT : 
effect of surrender of lease on position of, 24. 
notice to, by landlord to pay rent, 50 and Addenda (p. Sal)}s 
right of, to pay rent to head landlord, 51. 
rights of, under emblement section of Landlord and Tenant Act, 1860, 68. 
overholding by, liability of middleman in case of, 136. 
may apply for restitution, 123. 
rights of, on surrender of middleman, 413. 
3 on determination of middleman’s estate, 288, 551-3. 


i where both held under lease, 288-9, 552. 


1038 Index. 


Sus-TENANT—con. 
rent due by, when superior landlord can sue for, 552. 
names of, &c., to be stated on writ or civil bill in ejectments, 616-617, 682. 
defence by, in ejectments for non-payment of rent, 617-618. 
o time for delivery of, 618. 
improvements made by, 274, 290. 
es <3 compensation for, 185. 
of a tenant under a Chancery letting, 289. 
(See ATTORNMENT. Sus-Lesser. Sus-Lerrinc. MippnEemay.) 


SUBSTITUTION OF SERVICE : ar 
power of court to direct, under Land Commission Rules, 726, 818. 
upon solicitor, 726. 


Succussion Dury : 
on devolution of freehold registered land, 961. 


Succrssor in Estar (see REMAINDERMAN). 


Succussor in TITLE: 
meaning of term, 348. 
rights of, in case of tenancies created by predecessor, 548-550. 
application by, disputing tair rent, 759. Form, 798. 
(See PREDECESSOR IN TITLE.) 


Summary or Noricn arver JUDGMENT IN Esuctment, 404, 609. 
rules as to, in High Court, 609. Form, 613. 
5 in County Courts, 685. Form, 710. 


SUMMONS : 
service of, on caretakers and permissive occupants, 145, 610, 687. 
service of, on witness, 849. 
disobedience to, 849. 
for witness, form of, 802. 
(See SUBP@NA.) 


SUNDAYS (see Tre). 


SupERiIorn INTERESTS : 
definition of, under Land Act, 1896, 571. 
land to be sold under Land Purchase Acts discharged from, 567, 584. 
to be redeemed out of purchase-money, 567. 
power of apportionment and redemption to extend to, 567, 570. 
redemption price of, how determined, 568, 832, Addenda (p-.d7 1). 
include reversions, in what cases, 569. 
how dealt with, if settled land, 568. 
= 5 if of no appreciable value, 568. 
ascertainment of, in cases under Land Act, 1896, See. 40, 646, 654. 
application to pending proceedings, of provisions as to, 597, 599. 
deeds relating to, rules as to, in Land Purchase Department, 818-819. 
persons entitled to, must furnish particulars, 821, 646. 
rules as to, apportionment of, in Land Purchase Department, 830-832. 
i redemption of, in Land Purchase Department, 832-834. 
" vouching of title to, 834. 
directions as to affidavit verifying title to, 900. 
price of, placed to separate credit, when, 834. 
apportionment of, where proceedings origi Serna F dges’ Cour 
Eee Pore agen, g ginated in Land Judges’ Court, 
redemption of, where proceedings originated in Land J udges’ Court, 628-630. 
Oe hee to, where proceedings originated in Land J udges’ Court, 
Baka of price of, where proceedings originated in Land Judges’ Court 
extinguishment of, 567. 
subject to which, sales may be made, 569. 
redemption of, on purchase by Congested Districts Board, 603. 
(See APPORTIONMENT. RepEMPTion. Renvr. Reyrcuarcr. Reryyrsion. 
Tiras RENTCHARGE.) 
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SURRENDER : 
and acceptance of new tenancy, effect, 22, 260, 295, 310. 
does not determine tenancy in certain cases, 295, 299. 
requisites for validity of, 19-20. 
by operation of law, 21. 
statutory powers of, 21. 
what is evidence of, 20. 
effect on sub-tenancies, 23, 24. 
under clause in lease, 303. 
fair rent cannot be fixed after, 350. 
by middlemen, where rents reduced by court, 412-414. 
" power of court to restrain, 413-414. 
. fixing fair rent as to portion sublet, rules, 750. Form, 786-7. 
= rights of sub-tenants upon, 413. 
5 appointment of trustees for the purpose of, 413, 431. 
of reversions and incorporeal hereditaments, 23. 
on destruction of premises, by accident, 73. 
of portion of demised premises, effect, 84. 
notice of, how far deemed a notice to quit, 215, 225. 
by tenant during statutory term, 250. 
of tenancy, by operation of law, 297. 
of portion of holding, 556, 558. 
3 : rules as to, 759-761. 
5 r form, 800. 
SURVEY : 
of estates in Land Purchase Department, rules, 822, 824. 
form of direction for, 881. 
solicitor personally responsible for costs of, 824. 
for purposes of exchange or partition, 843. 


TAXATION : 
of costs under Land Act, 1870, 663. 
» in Land Commission, 766, 863. 
(See Costs.) 
TAXES : 
covenant to pay, implied, 76. 
what, payable by tenant generally, 77—78. 
set-off for, against claims for compensation, 166, 171. 
liability of landlord to pay, in respect of unoccupied lands, 80. 
incidence of, how far considered in fixing fair rents, 268. 
(See RatsEs.) : 


TEMPORARY ADJUSTMENT : 
of judicial rents under Land Act, 1887, 439-440. 


TEMPORARY CONVENIENCE : 
fair rent may now be fixed, in respect of certain lettings for, 546-7. 
lettings for, generally, excluded from Land Acts, 361, 364. 
5 excluded from Land Act, 1870, as regards claims for compensation, 
181, 182. 
Fi SA is right to notice to quit, 
206, 207. 
contract in writing for, when necessary, 353, 364. 
need not be for very short period, 361. 
when created for a year certain, effect, 291-2. 
what lettings held to be, 291-2, 361-4. 


TemMpoRARY DEPASTURAGE (see AGISTMEN'). 


TPNANCY : 
arising on expiration of lease, 18, 300. 
arranging debtor may create, when, 6. 
assignment of, 24, 25 (see SALE OF TENANCY). 
bequest of, 243-4, 747. 
change in terms of, effect, 10, 352. 
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'TENANCY—con. 

classes of, excluded from Land Acts, 1881 to 1896, 352-364, 517-539. 
within Land Purchase Acts, 366—7. 

i within Sec. 1 of Land Act, 1887, 392. 
creation of, by payment of rent, 7-8 (Addenda). 
between mortgagor and moitzagee, 292. 
by mortgagor or mortgagee in possession, 6, 548-550. 

5 for purpose of sales under Land Purchase Acts, 469, 

created subject to sub-tenancy, partition of, 543, 546. 
by limited owner, or mortgagee in possession, 548-550. 

., for purpose of sale under Land Purchase Acts, 367. 
definition of, in Land Purchase Act, 1885, 390. 
definitions of, in Land Acts, 1881 to 1896, 342-3, 350-1. 
description of, in Landed Estates Court conveyance, effect, 10. 
determination of, 120, 129, 215, 224, 285, 295-9, 404. 
by surrender, 19-21, 299. 
surrender, by operation of law, 21-23. 
by notice to quit, 215-221, 281-2, 285-6. 
3 special agreements as to, 220, 224—5. 
devolution of, on death, 27-28, 244-5. 
for a year certain, or less than yearly tenancy, 206—7, 291-2. 
how affected by ejectment against landlord, 551-3. 
increase of rent does not create new, 297, 352. 
landlord’s successors in title, when bound by, 348, 548-550. 
may be divided, as against superior landlords, 553-4. 
must be certain in its terms, 6. 
occupation in lieu of emblements does not create, 69, 266. 
of next-of-kin, without representation, nature of, 347. 
pending a matter in Land Judges’ Court, 13, 367. 
presumption as to commencement of, 19. 
redemption of, after eviction for non-payment of rent, 127-8, 403, 411. 
terms of, how affected by order fixing fair rent, 269-270, 395-7. 

‘ jurisdiction of Land Commission as to, 324—6, 334-5. 
transfer of, under Ulster Custom, 162, 229-30, 238-9, 594. 
when it exists, 4-5. 

» inplied, 7-10. 

who may agree for purchase of, under L. P. Acts, 419. 

(See Fixep Tenancy. Future Tenancy. Houpine. Present TENANCY. 

Tenancy AT Witt. TENANCY FROM YEAR TO YEAR. YEARLY TENANCY.) 


” 


” 


” 
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bb} 
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Tenancy AT WILL: 
tenant of, when entitled to notice to quit, 206-7, 220-221. 
assignment of, 25. : 
judgment mortgage registered against, 207. 
TENANCY FROM YEAR TO YEAR: 
presumption of, from payment of rent, 7-8. 
F where rent is very small, 8. 
nature and incidents of, 7. 
determination of outstanding, in representatives of deceased tenant, 27. 
- by notice to quit (see Noticz ro Qurr. TENANCY). 
tenancy for year certain, deemed to be, when, 291. 
arising on expiration of lease, 17-19, 300-302. 
covenants in expired lease applicable to, 18, 306, 396. 
(See Srarurory Tarm. YeraRLY TENANCY.) 


TENANT: 
acknowledgment signed by, effect, 138. 
act of bankruptcy by, effect, 254, 
attornment of, on execution of habere, 147 (see AvroRNMENT). 
covenants implied on behalf of, in lease, 76-77, 83. 
death of, after service of notice of intention to sell, 233. 
continuing proceedings on, 348, 844. 
i. devolution of tenancy on, 27-29, 243-245, 
: limited administration on, 204-5, 286-7, 560-1. 


” 
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TENANT—con, 
death of, sale of tenancy on, Land Commission Rules, 745-747 
“f service of notice to quit, in case of, 223-4. 
deemed to be in occupation, notwithstanding sub-letting, when, 342 346-}- 
« 402-3, 542-6 (see SuB-LETTING). 


definition ef, in Landlord and Tenant Act, 1860, 1. y 
> in Land Act, 1870, 208. Pe es ee 
a in Land Act, 1881, 342, 344. 
ee in Land Purchase Act, 1885, 390. 


demesne of, excluded from Land Acts, 517, 533 
derivative title of, 179. 
* disturbance” of, what amounts to, 168, 178-9. 
estopped from disputing landlord’s title (see Esrorrxn). 
‘ evicted, re-instatement of, 469, 590-1. 
eviction of immediate landlord of, 551-3. rs 
holding under Court, rights under Land Purchase Acts, 580, 586 
~ holding under fee-farm grant, within Land Purchase Acts, 390. 
may cut turf, when, 59-61. aa 
5, work open mines and quarries, 57-59. abegiy 
,, not burn land, 61. 
» not cut or lop trees, 62, unless registered, 63-4, 926-9. 
mortgagee of, in possession, deemed to be, 344. 
occupation necessary under Land Acts, 1881 to 1896, 264, 344, 395, 499, 542-6. 
but not under Landlord and Tenant Act, 1860, 3. 
“ under Land Purchase Acts, how far necessary, 369. 
overholding by, effect, 17-19. 
personal representative of, liability, 27, 42. 
bs 5 right to sue on covenants, 38-39. 
position of, on expiration of statutory term, 514. 
power of, to contract out of Land Acts, 309-311. 
a to purchase under Land Purchase Acts, 367, 369, 419. 
purchase of holding by (see Purcuass or Hoxprnc). 
ba Fe who deemed to be, for purpose of, 419. 
purchasing under Land Purchase Acts, assignment by, 844. 
evidence of occupancy of, 827-8. 
“s a _ service on, 816. 
receiver over estate of, in possession, 344. 
residence of, in pasture letting cases, 538. 
right to remain in possession, in lieu of emblements, 66-69 
is 5S until compensation is paid or lodged, 186. 
right to remove fixtures of trade, 44-46. 
service of notices upon, in Land Cominission, 725. 
signature of, how to be witnessed, 739. 
status of, under Land Acts, when determined, 353-4, 518-9. 
sub-division or sub-letting by, without landlord’s consent, 241-3, 248, 253. 
402-3, 542-6. 
two or more persons may constitute, 265, 345, 541. 
waste by, liability incurred, 56-57. 
(See Jornr Tenant. MrIppLeMAN. Present TENANT. SUBLETTING. 
Tanant FoR Lirz. TENANT IN ComMoN.) 


” 


” bap ” 


TBNANT FOR LiFE: 
tenancy created by, when binding on remainderman, 548 -° 
lease for his own life by, effect, 302, 392, 549-550. 
of “ superior interest,” powers of, 568. 
may require purchase-money to be applied for guarantee deposit, 370-371 
may sell estate to Land Commission, 373. 
may leave part of purchase-money outstanding, 374, 454. 
infant owner absolutely entitled, deemed to have powers of, 383 95 
of annuity or rentcharge, powers of, 425, 428. 
lease by, when within 21st Section of Land Act, 1881, 302, 5 
when within Sec. 1 of Land Act, 1887, 392, 548-9. 
how far he can change character of demesne lands, 532 548 550. 
may sell or exchange settled land, 950-952. 
if a raiddleman, may surrender, when, 412. 
may transfer incumbrances on sale, 950. 


By 
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TENANT FoR LIFE—¢on. 

persons having powers of, 953-4. 
definition of, in Settled Land Acts, 949. 

3 for Purchase Sections of Land Act, 1870, 192. 
powers of, how exercised, if under disability, 954-5. 
may accept surrenders, 20. 
may give notice to quit, 218. 
may cut timber, when, 927. ; 
tenancy created by, how far binding on remainderman, 9, 14, 247, 348, 548-9 
power of leasing by, in Ireland, under Settled Land Acts, 14, 955. 
consent by, to treat future tenancy as present tenancy, 559. 

(See Limirep Owner. Powrr or Lmastne.) 


Trenant IN Common : 
ejectment for non-payment of rent by, 103. 
; overholding by, 132. 
notice to quit by one, effect of, 218. 
service of notice to quit upon one, 219. 
next-of-kin in possession deemed, Addenda (p. 245), (p."541) 
partition of lands held by, 381. - 
application by one, to fix fair rent, 518, 541, 749. Form, 785. 
(See Jornr TENANT.) : 


sa TR 


TEnaNTRY ACT: 
_as to equitable right to renewal of lease, 130, 926-7. 


TENDER : 
= of rent due in an ejectment before execution, 117-118, 555. 
after execution, 124, 555. 


"TENURE : 
relation of landlord and tenant not now founded on, 4. 


‘TENURE IN SEVERALTY : 
_ on determination of immediate landlord’s estate, 553—4. 
(See Joint Tenant. Mippieman. TENANT in CoMMON.) 


‘TrERMINABLE CHARGES (see CHARGES). 


THREAT OF EVICTION : 
what amounts to, 401. 
-- agreement for purchase entered into under, may be set aside, 367. 
allegation of, as defence to suit for specific performance, 401. 


‘TIMBER : 
‘“stabutory condition as to cutting, 248, 255. 
rights as to, when planted by tenants, 62, 171, 450, 925-9. 
‘tenant not to cut without landlord’s consent, 62. 
unless planted and registered by him, 63—4, 255. 
power of mortgagee as to, 947. 
what trees constitute, 62-63, 926. Fruit trees, 450. 
remedies for cutting, wrongfully, 62. 
tenants for lives renewable for ever may cut, when, 62-64, 
grantees under fee-farm grants, rights as to, Addenda (p. 571). ‘ 
tenant under statutory term may register, 450. 
statutes relating to planting of, 63-4, 450, 925-9. 
compensation for improvements in respect of, 450. 
sale of right to cut, 928. 
exception of, involves license to cut and remove, 259. 
‘TIME : 
~ computation of, under Land Comimission Rules, 720. 
3 - Land Purchase Rules, 810. 
power of Court to enlarge or abridge, 722, 810. 
for payment of rent and costs to stay ejectment, 114-115 
extension of, where sale of tenancy is delayed, 281, 283. 


‘Lrmi- REN'TCHARGE : ry 
tenant liable to pay, when, 81. 
liability to pay, not affected by fixing fair rent, 395, 
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TrrHe-RENTCHARGE—con 
apportionment and redemption of, by Land Commission, 420-424, 567-8 
830-834. 
consent of Treasury, how far required for redempuon or, 423, 577-8. 
requisition as to, in Land Purchase Department, rules, 814, Form, 876. 
application for apportionment of, rules, in Land Commission, 830-832. 
Forms, 882, 883. 
5 s in Land Judges’Court, 626-628. Forms, 632. 
oH redemption of, rules in Land Commission, 832-4. 
- a A in Land Judge’s Court, 628 630 
definition of, in Land Act, 1887, 445. 
different means by which it may be recovered, 418. 
ejectment for non-payment of rent reserved upon lease of, 112. 
instalments in lieu of, redemption of, 423, 473, 
not affected by vesting order unless redeemed, 378. 
not an incumbrance under Land Act, 1870, 193. . 
priority of, in holdings purchased by tenants, 199. ‘ 
(See APPORTIONMENT. CHARGES. REDEMPTION. RENTCHARGE. 
Sursrior Inrerests.) 


3 


TITLE : 
question of, how far Justices may investigate, 143-4, 
devolution of, proved by receipt of rent, 53. 
covenant for, when implied, 75. 
of tenant, when deemed derivative, 179, 260-262. 
no charge for investigation of, by Land Commission, 384. 
rulings on, and directions for searches, 820. 
where lands are registered under Local Registration of Title Act, 820. 
payment of advances before investigation of, 418-419. 
to redemption money of rents, &e., 834. 
culings on, in Land Purchase Department, 820. 
(See ABSTRACT OF TitLe. PREDECESSOR IN TITLE. 
Tous : 
included with land in one demise, 525. 
(See INcoRPOREAL HeREDITAMENT. PARTITION.) 
Town : 
what constitutes, 355, 356. 
distance from, to which town parks may extend, 356. 
Town Parks: 
how far excluded from Land Act, 1870, 181-182. 
excluded from Land Act, 1881, 353, 355-360. 
onus of proof as to exclusion of, 357. 
three statutory requisites, 355. 
distance from town, 356. 
size of, how far material, 358. 
user of lands, how far material, 357, 414, 542. 
» as ordinary agricultural farms, 414, 541-2 
», for purposes of pasture, 358, 542. 
increased value of, 356. 
need not be called such, 358. 
may be subject to Ulster Custom, 358. 
residence of occupier in town, 359. 
holding on which tenant resides cannot be, 359. 
»5 let and used as agricultural farm is not, 414, 415. 
change of residence by occupier of, 415. 
accommodation, value necessary to constitute, 356. 
hs #5 distinguished from proximity value, 357. 
limitation of enactments prohibiting resumption of, 513=4. 
removal of occupier of, from town to country and vice versa, 414-6, 
evidence of value of neighbouring land, when received, 357. 
TRADE : : 
fixtures of, removal of, by tenant, 44-6. Li? 
covenant not to carry on particular, 84. 
waiver of covenant against particular, 84, 
(See WatvER.) 
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TRANSFER s 

of cases from Civil Bill Court to Land Commission, 324, Rules, 733, 735. 
is 7 ay Forms, 803. 
not granted in cases under Land Act, 1870, 324, 734, 
showing cause against, 734-735. 
under Land Purchase Acts from one Commissioner to another, 812. 


Trees (see TIMBER). 


TRIVIALITY : 
of sub-letting, decisions as to, 403. 


Trus VALUE: 
application by landlord to fix, 234-5. 
rules as to fixing, 741, 745. 
forms of application by landlord to ascertain, 774. 
how to be fixed, according to Court of Appeal, 234. 
receiver by way of equitable execution over, 235. 
(See PRu-EMPTION. SALE OF TENANCY.) 
TRUSTEES 
powers of Land Commission as to appointment of, 379-380, 382, 431. 
appointment of, for purposes of Settled Land Acts, Rules, 841, 842, 84t 
a rh 3 Forms, 888. 
5 under Landed Estates Court Act, 842. Form, 88° 
list of investments authorised by law for, 474~477. 
may apply purchase-money for guarantee deposit, 370-3, 416-417. 
i 7 for redemption of terminable charges, 473. 
payment to a sole trustee, not made, 836, 953. 
- powers of Land Judge as to appointment of, 940. 
~ for sale, deemed to be landlords, 445, 469. 
for charitable or public purposes, 470 (see CHARITIES). 
_ _ of incumbrances, rents, &c., may accept land stock in lieu of cash, 459, 471. 
extended power of investment by, under Land Purchase Act, 1891, 473-477. 
protection of, in giving consents under Land Purchase Act, 1891, 474. 


” agreements for sale by, cannot be signed by attorney, 880. 


schedule of fees on appointment of, 905. 


TRUSTEES OF THE SETTLEMENT : 
appointment of by Land Commission, 382-3. 

; Chancery Division, 953. 
* deed, under Conveyancing Act, when, 956. 
ne for purpose of surrender, 413. 
uetinition of, in Settled Land Acts, 949, 956. 
may leave part of purchase-money outstanding on mortgage, 374-5, 454, 
investments authorised by, 473-477, 950-951. 
vapital money to be paid to, 951. 

- not to be paid to fewer than two, 953. 
appointment of, where infant is absolute owner, 383. 
powers of, where infant is absolute owner, 954. 
may he appointed before agreements for sale. 474. 
executors deemed to be, when, 960. 
rules as to appointment of, by Land Commission, 841-2, 846. Forms, 889. 


TURBARY : 
right of, how acquired, 15, 61. 
tenant’s general right of, 59-60, 255-6. 
power of Land Commission to regulate use of right of, 292-293. 
grant of privilege of, by Land Commission, 456. 
regulations by Land Commission as to exercise of right of, 457. 
privilege of. how dealt with, on fixing fair rent, AT, ; 
‘See Turr.) 


Turpary Act, 1891, 456-7. 
rules and forms under, 913-916. 
sealed copy of, order under, 914. 


TurF . 
statutory conditions as to cutting, 248, 255-6. 
on unenclosed land, regulation of rights of, during statutory term, 292-3. 
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ToRF—con. 
whether fee-farm grantee can cut, 55, 60. 
general rights of tenants, as to, 59-60, 255-6. 
right of landlord to enter for the purpos~ of cutting, 180, 248, 254-6. 
(See TURBARY.) 


Utster Custom : 
declared to be legal, 160. 
nature of, 161-163. 
essential characteristics of, 161. 
sale in pursuance of, or under Land Acts, 229-230, 236, 238-23¢. 
position of tenant holding under, 162, 236, 238. 
evidence of nature of, 163. 
not lost by breach of statutory conditions, 296, 299. 
leases of holdings subject to, 163, 300-301, Addenda (p. 163). 
provision in lease excluding, 300-301. 
town parks may be subject to, 358. 

ights of tenant holding under, as regards improvements, 174, 272, 595. 

away going crops, 177-178. 

:, 5 $5 sale of holdings, 229-30, 236, 238. 
presumption as to improvements under, 596. 
tenant’s rights under, preserved by Land Act, 1896, 594-6. 
how far holding ceases to be subject to, when landlord purchases, 160, 164. 
legality of custom similar to, 165. 
landlord’s right of entry, in case of holdings subject to, 181. 
holdings subject to, may be excluded from Sec. 1 of Land Act, 1881, 309. 
forms of notice of claim under, 672. 

A Ay dispute under, 672. 
special usuages as to allowance for improvements under, 595-6. 
practice as to allowance for improvements under, in fixing fair rents, 596. 
sub-letting or sub-division, effect of, on rights under, 164, Addenda (p. 163). 
(See Iwerovements. Save or TENANCY.) 

Umpire : 
appointment of, in arbitrations under Land Act, 210. 

in proceedings fer redemption in the Land Purchase Depart 


” ” ” 


” 
ment, 833. 
(See ARBITRATION.) 
UNDEMESNING (see DEMESNE). 
UNDERTAKING : 
by tenant to purchase from Land Commission, form, 892. 
directions as to preparation of, 892, 893. 
(See PurcHasE oF HoLDINGs). 
Unper-Tenancy (see Sus-TENANCY). 
Unper-TENANT (see SuB-TENANT). 
Unpivipep SHARE oF LAND : 
included in definition of “ holding,” 592-3, 594 
(See Joint TENANT. TENANT IN Common). 
Unpur_ INFLUENCE: 
agreement for purchase entered into under, may be set aside, 367 
allegation of, as defence to suit for specific performance, 400-401. 
(See FRAUD.) 
UNREASONABLE CoNnDUCT 
of landlord or tenant to be taken into consideration under Land Acts, 183, 
184, 277-8. 
what deemed to be, 183-184, 277-8. 
Unsounp Minp, PERSON OF : 
offer under 40th Section of Land Act, 1896, to sell to, 650-652. 
(See Disasmrry. LUNATIC.) 
Urpan Districr : 
to be stated in forms in lieu of Poor Law Union, 764 
Us anp OCCUPATION : 
action for, in what cases, 89, 
Civil Bill for. form, 696. 
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Usmr : : 
of lands, how far matorial in determining character of holding, 357, 523. 
533, 537-8, 


VALUABLE CONSIDERATION : 
when deemed to have been given for improvements, 509-510, 512. 
letting of land on lease, when deemed to be, for, 509, 512. 
(See COMPENSATION. IMPROVEMENT. LEASE.) 


VALUATION : ; ! : 
certificate of, to be lodged with originating notice, 764. : 
a i Fe agreement to purchase, 822. 
' of holdings, sufficient to support contracts inconsistent with Land Acts, 
309-310. 
a for which stay of execution may be granted, 441, 443. 
VALUE (see ANNUAL VALUE. Sprctrigp VALUE. TRUE VALUE.) 
VALUER : pA. 
independent, may be appointed by Civil Bill Court or Land Commission, 
324, 326, 333-4, 337, 443. 
when appointed by consent, effect of award, 328. 
rules as to fixing fair rent by. 754, 755, 761-2, 764. 
forms of application for fixing fair rent by, 794-796, 806-7. 
fees for professional, 761, 762. 
appointment of, for County Courts, 443, 688. 
‘rules for direction of, in County Courts, 688, 
Vary (see AGREEMENT OrDERS PREOHPT). 


VENDOR : 
Wfaddress for service of, 816. 
« death of, continuing proceedings on, 381, 844. 
(See Purcuase or Honpinc. LAnp Purcuasn Ruuss.) 

VESTING ORDER : 

‘sale by, in lieu of conveyance urder Land Purchase Acts, 375-7, 419-420. 

does not affect certain charges, 378-9. 

provisions as to Landed Estates Court conveyance apply to, 376. 

‘may be made at any time after application for, 378-9. 

effect of, as regards easements, incumbrances, &c., 378-9, 574-5. 

powers of Land Commission on sale by, 380-381. 

to be registered under Registration of Title Act, 376, 956-7. 

settlement of draft, 826. 

preparation and execution of, 572, 827. 

maps upon, 377, 826. 

certified copies of, 860. . 

statements in, and map on, how far conclusive, 377. 

to be subject to certain exceptions and reservations, 567, 570. 

may be dispensed with, when, 572. 

not to convert interest of purchaser into real estate, 573. 

rules as to preparation, and issue of, 826—7. 

may include several holdings, when, 826. 

proof of occupancy of purchaser, before issue of, 827. 

correction or rectification of, how made, 827. 

costs of, rules as to taxation, 864. 

stamp duty on, how to be provided, 631, 827. | 

stops Statute of Limitations running, 377. 

i (See PurcHasr or Honpinc. LANn PurcHasr Rurss.) 
VoLuNTARY ASSIGNMENT : 

of leasehold interest, 26. 

how far a sale, within Land Act, 1881. Sec. 1, 231, 559-560. 
VOTER : 

rights of, not affected by service of notice under Land Act, 1887, 407, 411 


WAIVER : 
nv landlord of breach of contract of tenancy, 35, 46, 49, 542, 546. 
<3 5 of statutory condition, 542. * 
i ; as regards erection of dwellinghouse, 542, 


° 
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WAIVER—con p 

by landlord of breacn ot covenant against alienation, 35. 

5) 5 - sub-letting, 46 49, 5 

single consent, does not amount to a general, 52 

what acts of landlord generally amount to, 83-+. 

of notice to quit, 103, 119, 219. Q 
does not create new tenancy, 219. 


WARRANT OF JUSTICES : \ 
to remove caretaker, when and how executed, 141-145, 4 
stay upon issue of, 146, 405, 410. 


irregularity in proceedings on, not to make party a tresspasser, 
no action against Justice, for granting, 151. 
(See CARETAKER. PERMISSIVE Occupant.) 
WASTE : 
statutory condition, as to, 248. 
nature of, 56, 57, 253. 
distinction between “ voluntary,” “ permissive,” and “ persistent,” 253. 
what is “ meliorating,” 57. 
tenants entitled to “ perpetual interest,” how far impeachable for, 54. 
working open mines and quarries, how far, 57-48. 
precept of Justices to restrain, 69-71, Form of, 154, 
7 application to vary or annul, 688-689. Form, 709. 
right of entry by landlord to inspect, 72, 
different means of redress for, 72-73. A 
by cottier tenant, 140. 
tenants not impeachable for, in respect of registered timber, 925-9234 
{See Burtpinc. DILAPIDATIONS. PrucerT, RECLAMATION.) ; 


Waste LAND: 
reclamation of, betore 1850, exemption from rent in respect of, 513. 
ys ” compensation for, 169. 
(See RECLAMATION.) 


WATERCOURSES ! ; 
right of landlord to enter for purpose of making, 248. ( 


Way, Ricut oF (see EASEMENTS), 
WEEK (see TIME). 


WEEKLY TENANCY : 
ejectment for non-payment of rent in case of, 102. 
notice to quit in case of, 221. 
WILL : 
lease containing clause against alienation may be devised by, 32. 
bequest by, of tenancy, under Land Act, 1881, 243-245. 
(See Brquest. DevisEr. LEGATEE. PERSONAL REPRESENTA1IVE 


WILLOWS : 
when tenants may cut, 62, 64. 


WITHDRAWAL : 
of originating notice, rules as to, 749. 
PP 5 form of consent for 786 
of notice of appeal, rules, 737. 
” ” costs in case of, 768. 
WITNESS : 
power of Land Commission as to, 333. 
commission for examination of, 336, 849. Horm, 890 
to signature of tenant, when necessary, 739. 
subpeena for, 730, 849. 
forms of summons for, 802, 890. , 
rules as to examination of, in Land Purchase Department, 848-849. 
allowance of expenses of, 663, 766. 
Words : 
defined in Landlord and Tenant Act, 1860, 1-2. 
how interpreted in‘later Acts, 2. 
defined in Landlord and Tenant Act, 1870, 207-208. 
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WorDs—con. eae 
have same meaning n and Act, .881, 33, 
defined i- Land Act, 1881, 342. 
5 Land Purchase Act, 1885, 390. 
. Land Act, 1887, 445-6. 
‘ Turbary Act, 1891, 457. 
sole Land Purchase Act, 1891, 493-5. 
gras Redemption of Rent Act, 1891, 503 4. : 
3 Land Act, 1896, 591-2. 
Wri 


of pert facias, for recovery of costs, 739-740, 865. 
sale of tenancy under, 230, 239-40, 744-7 5. 
- issued by side bar order, 847. 
of attachment, rules as to, 851-3. 
of sequestration, rules as to, 851-3. Form of, 89]. 
(See MANDAMUS. ProutpsrTIon. Wrir or Possession. WRI? or 
P| Summons.) 


¢RIE OF POSSESSION : 
' jn ejectments for non-payment of rent under Land Act, 1887, 405, 441, 611. 

to put purchaser into possession, 384, 430, 865-6. Forms, 897- 

, Land Commission into possession, 480. 

ae i 7 = » rules as to, 612, 613. 
definition of, in Land Act, 1887, 445. Form, 615. 
days and hours when it may be executed, 932. 
notice to relieving officer, before execution of, 932. 
to contain endorsement of rent due, 118. 
separate execution for costs of, 119. 
fees to sheriff, on execution of, 119. 
effect of execution of, on property in crops, 119. 
may be executed, without disturbing occupiers, 147-8. 
7renewal of, before and after execution, 148-149, 
re-execution of, on Justice’s certificate, 149. 
when tenancy determines, in case of, execution of, 120, 295, 298, 404-5, 

44], 443. 
rules as to, in High Court, 609-612. Forms, 613-614. 
i in Land Purchase Department, 865-6. 
(See Exrcurion. : iS 


Writ oF Summons: Spey Ste 5 
in ejectment for{non-payment of rent, contents, 104. 
” ” $ service of, 110-111. 
b , - rules as to special¥endorsement of, 
616-617. wy 
3 3 2 wt forms of special endorsement of, 
619-621. 


(See Spectan ENDORSEMENT.) 
WRITING : 
~ lease must be by deed or note in, 10. 
executory agreement as to land does not require, 11. 
surrender must be in, 19-20. 
assignment of tenancy must be in, 24-25. 
consent to assignment must be in, when, 29, 34, 448-9. 
a sub-letting must be in, when, 46, 48, 241, 248, 550-551. 
YEARLY TENANCY : 
‘ excepted from 21st Section of Land Act, 1881, 300, 
not equivalent to tenancy from year to year, 302. \ 
covenants in lease applicable to, when, 306, 396-7, 
notice to quit, in case of tenancies less than, 206-207, 220-221. 
ejectment for non-payment of rent, in case of tenancies less than, lOz.] 
tenancies less than, rights under Land Acts, 291-2. 
(See TmnaANoy From Year To YRAR.) 
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the Court of the Land Judges, and the Court of Bankruptcy; it commands an 
important and continually increasing circulation amongst the most moneyed 
classes in the community. It is transmitted to all parts of Ireland, received and 
filed in different official establishments, Chamber of Commerce, and public 
institutions, and the Law Libraries of England, Scotland, America, and the 
Colonies, and preserved by. its subscribers for ultimate binding in permanent 
volumes. Indexes, and a Directory to Legal Postings, are included in each year’s 
publication, 


Yearly Subscription, £1 10s.; Single Copy, 9d. 


Delivered Free in Town or Country. 


Orricy: 53 UPPER SACKVILLE-STREET, DUBLIN. 
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